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INTRODUCTION

In this course, you will be exposed to the nittittgrof human rights, and
other concerns like-historical and political baakgrds, the emergence of
the modern state and man’s position in it — withtipalar regard to English
and French writers since the reformation, espsacidibbbes, Locke and
Rousseau; basic principles, and the three genmsath Human Rights,
regional human rights; promotion and protectiortliy UN: Refugees and
Human rights; Populations and Human rights; Humaghts and
development; Human rights and foreign policy.

COURSE AIMS

The major aim of this course is to provide studewth inclusive
understanding of Human right and the effort put glace globally,
regionally and nationally to protect infringemem éiuman right and
promote Human Right across the globe.

OBJECTIVES

The specific objectives of each study unit candaadl at the beginning and
you can make references to it while studying. lesessary and helpful for
you to check at the end of the unit, if your pregrés consistent with the
stated objectives and if you can conveniently amsive self-assessment
exercises. The overall objectives of the course kel achieved, if you
diligently study and complete all the units in tb@urse.

WORKING THROUGH THE COURSE

To complete the course, you are required to readstidy units and other
related materials. You will also need to undertpkactical exercises for
which you need a pen, a note-book, and other nadgethiat will be listed in
this guide. The exercises are to aid you in undadhg the concepts being
presented. At the end of each unit, you will beursgfl to submit written
assignment for assessment purposes.

At the end of the course, you will be expected tiena final examination.

THE COURSE MATERIAL

In this course, as in all other courses, the megonponents you will find
are as follows:
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Study Units

Textbooks and references
Assignment file
Presentation Schedule

STUDY UNITS

There are 17 units in this course. They are listetbllows.

Module 1

Unit 1

Unit 2
Unit 3

Unit 4

Module 2

Unit 1
Unit 2
Unit 3
Unit 4
Nation

Module 3

Unit 1
Unit 2

Unit 3
Unit 4

Module 4

Unit 1
Unit 2
Unit 3
Unit 4

Introduction/ Background to Human Rights

Introduction, Concepts, Theories and Sosircé Human
Rights

Basic Principles of Human Right

The Philosophers: Hobbes, Locke and Roussea their
thesis on Human Rights

The need for Human Rights and Human Rihittection

Human Rights and the World

Basic principles

The Generations of Human Rights

Regional Human Rights Protection

Human Rights Promotion and Protection by tbnited

Human Rights and Challenges

Controversies on the Universality of Hunkights

Human Rights and Refugees: Internationalul{Nateral)
Instruments on Refugees- Charters, Convention
Agreements

Human Rights and Population

International (Multilateral) Instruments orPopulation:
Charters, Convention and Agreements

Successes of Human Rights

Human rights and Development

Scope and Dimension of Human Rights anddbgpment
Human Rights and Foreign policy

Human Right in Africa



Unit 5 Human Right in Nigeria

As you can observe, the course begins with thecbasid expands into a
more elaborate, complex and detailed form. All y@ed to do is to follow
the instructions as provided in each unit. In addjtsome self-assessment
exercises have been provided with which you canyesr progress with
the text and determine if your study is fulfillinige stated objectives. Tutor-
marked assignments have also been provided toaaid study. All these
will assist you to be able to fully grasp the cauirs full.

TEXTBOOKS AND REFERENCES

At the end of each unit, you will find a list oflegant reference materials
which you may yourself wish to consult as the nagsdes, even though |
have made efforts to provide you with the most ingoat information you
need to pass this course. However, | would enceuyag to cultivate the
habit of consulting as many relevant materialsas are able to within the
time available to you. In particular, be sure tomsdt whatever material
you are advised to consult before attempting aryase.

ASSESSMENT

Two types of assessment are involved in the coubhseSelf-Assessment
Exercises (SAEs), and the Tutor-Marked AssignmeRnviA) . Your
answers to the SAEs are not meant to be submikedthey are also
important since they give you an opportunity to esss your own
understanding of the course content. Tutor-Markedignments (TMAS)
on the other hand are to be carefully answeredkaptlin your assignment
file for submission and marking. This will count f80% of your total score
in the course.

TUTOR-MARKED ASSIGNMENT

At the end of each unit, you will find tutor-markadsignments. There is an
average of two tutor-marked assignments per utits Will allow you to
engage the course as robustly as possible. Youtoedmit, at least, four
assignments of which the three with the highestkmauiill be recorded as
part of your total course grade. This will accodot 10 percent each,
making a total of 30 percent. When you completeryamssignments, send
them including your form to your tutor for formadsessment on or before
the deadline.

vi
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Self-assessment exercises are also provided in eaithThe exercises
should help you to evaluate your understandinghef material so far.
These are not to be submitted. You will find albaers to these within the
units they are intended for.

COURSE MARKING SCHEME

The following table sets out how the actual coumseking is broken down.

ASSESSMENT

MARKS

Four assignments (the best four
all the assignments submitted f{
marking)

Four assignments, each marked
jaf 10%, but highest scoring three
selected, thus totalling 30%

Final Examinatio

70% of overall course scc

Total

100% of course scor

COURSE OVERVIEW PRESENTATION SCHEME

Units Title of Work Week | Assignmen
Activity | (End-of-
Unit)
Course
Guide
Module | INTRODUCTION/ BACKGROUND TO HUMAN RIGHTS
1
Unit 1 Introduction, Concepts, Theories & Week . | Assignmen
Sources of Human Rights 1
Unit 2 Basic Principles of Human Ric
Unit 3 The PhilosophersHobbes, Locke an| Week - | Assignmen
Rousseau and their thesis on Human 1
Rights
Unit 4 The need for Human Rights a| Week: | Assignmen
Human Rights protection 1
Module | HUMAN RIGHTS AND THE WORLD
2
Unit 1 Basic principle Week ¢ | Assignmen
1
Unit 2 The Generations of Human Rig Week £ | Assignmen
1
Unit 3 Regional Human Rights Protect Week ¢ | Assignmen
1
Unit 4 Human Rights Promotion a1 Week | Assignmen

vii



Protection by the United Nati | |1
Module | HUMAN RIGHTS AND CHALLENGES
3
Unit 1 Controversies on the Universality | Week ¢ | Assignmen
Human Rights 1
Unit 2 Human Rights and Refuge¢ Week ¢ | Assignmen
International (Multilateral) Instruments 1
on Refugees- Charters, Convention and
Agreements
Unit 3 Human Rights and Populati Week | Assignmen
10 1
Unit 4 International Instruments (| Week | Assignmen
Population: Charters, Convention antil 1
Agreements
Module | SUCCESSES OF HUMAN RIGHTS
4
Unit 1 Human Rights and Developm: Week | Assignmen
12 1
Unit 2 Scope and Dimensicof Human rightsf Week | Assignmen
and Development 13 1
Unit 3 Human Rights and Foreign Pol Week | Assignmen
14 1
Unit 4 Human Rights in Afric Week | Assignmen
15 1
Unit 5 Human Rights in Niger Week | Assignmen
16 1
Reuvisior Week
17
Examinatior Week
18
Total 18
Weeks

WHAT YOU WILL NEED FOR THE COURSE

This course builds on what exists on Human Rightsill be helpful if you

try to review what you studied earlier. Second, yoay need to purchase

one or two texts recommended as important for yoastery of the course
content. You need quality time in a study friendiwironment every week.
If you are computer-literate (which ideally you sk be), you should be

viii
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prepared to visit recommended websites. You shaildd cultivate the
habit of visiting reputable physical libraries agsle to you.

TUTORS/TUTORIALS AND FACILITATORS

There are 15 hours of tutorials provided in suppdthe course. You will

be notified of the dates and location of theserial®, together with the
name and phone number of your tutor as soon asigoallocated a tutorial
group. Your tutor will mark and comment on yourigements, and keep a
close watch on your progress. Be sure to send ur yotor marked

assignments promptly, and feel free to contact yator in case of any
difficulty with your self-assessment exercise, tuttarked assignment or
the grading of an assignment. In any case, youadwsed to attend the
tutorials regularly and punctually. Always take iat lof such prepared
guestions to the tutorials and participate actiuelghe discussions.

FINAL EXAMINATION AND GRADING

The final examination of the course will be of tiwours duration and have
a value of 70% of the total course grade. The ematiun will consist of
multiple choice and fill-in-the-gaps questions whigill reflect the practice
exercises and tutor-marked assignments you haweopsdy encountered.
All areas of the course will be assessed. It isargnt that you use
adequate time to revise the entire course. You finayit useful to review
your tutor-marked assignments before the examinatidhe final
examination covers information from all aspectshefcourse.

HOW TO GET THE MOST FROM THIS COURSE

1. There are 16 units in this course. You are to smereweek in each
unit. In distance learning, the study units repldlse university
lecture. This is one of the great advantages a¢&lc® learning; you
can read and work through specially designed studyerials at
your own pace, and at a time and place that sydedest. Think of
it as reading the lecture instead of listeninghe kecturer. In the
same way a lecturer might give you some readindotoThe study
units tell you when to read and which are your tesdterials or
recommended books. You are provided exercises to ato
appropriate points, just as a lecturer might giva yn a class
exercise.

2. Each of the study units follows a common formate Tinst item is
an introduction to the subject matter of the uaitd how a particular

ix
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10.

11.

12.

unit is integrated with other units and the cowse whole. Next to
this is a set of learning objectives. These obyestilet you know
what you should be able to do, by the time you heompleted the
unit. These learning objectives are meant to gywmi& study. The
moment a unit is finished, you must go back anctkhvehether you
have achieved the objectives. If this is made athdien you will
significantly improve your chance of passing tharse.

The main body of the unit guides you through thgumeed reading
from other sources. This will usually be eithermfrgour reference
or from a reading section.

The following is a practical strategy for workingéugh the course.
If you run into any trouble, telephone your tutarwisit the study
centre nearest to you. Remember that your tutobsg to help you.
When you need assistance, do not hesitate to rmelaak your tutor
to provide it.

Read this course guide thoroughly. It is your fassignment.
Organise a study schedule — Design a ‘Course Ceshto guide
you through the course. Note the time you are erpleio spend on
each unit and how the assignments relate to ths.uni

Important information; e.g. details of your tutdsiand the date of
the first day of the semester is available at thdyscentre.

You need to gather all the information into onecplasuch as your
diary or a wall calendar. Whatever method you chamsuse, you
should decide on and write in your own dates amgéduale of work
for each unit.

Once you have created your own study schedule vdoything to
stay faithful to it.

The major reason that students fail is that thetybgdind in their
coursework. If you get into difficulties with yoschedule, please let
your tutor or course coordinator know before tios late for help.

Assemble the study materials. You will need youdenences for the
unit you are studying at any point in time.

As you work through the unit, you will know whatsoes to consult
for further information.
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13. Visit your study centre whenever you need up-tedafiormation.

14. Well before the relevant online TMA due dates, tvigaur study
centre for relevant information and updates. Keemind that you
will learn a lot by doing the assignment carefulljney have been
designed to help you meet the objectives of therssouand,
therefore, will help you pass the examination.

15. Review the objectives for each study unit to confthat you have
achieved them. If you feel unsure about any ofolhjectives, review
the study materials or consult your tutor. When wwa confident
that you have achieved a unit's objectives, you stant on the next
unit. Proceed unit by unit through the course aydd space your
study so that you can keep yourself on schedule.

16. After completing the last unit, review the coursadaprepare
yourself for the final examination. Check that ymave achieved the
unit objectives (listed at the beginning of eaclt)uand the course
objectives (listed in the course guide).

SUMMARY

Human Rights provide you with somewhat generalrimétion on Human

Rights. From its evolution to its metamorphosiss thallenges and the
successes it has achieved. This is a theory coousg/ou will get the best
out of it if you cultivate the habit of relating tib issues that bother on
Human rights, be it National, Regional or Global.

List of Acronyms

UDHR - Universal Declaration of Human Rights

OHCHR - Office of the United Nations High Commissioner Human
Rights

IHRC - International Human Rights Covenants

ICCPR - International Covenant on Civil and PohliRights

ICESCR - International Covenant on Economic, Social andtuCal
Rights

UN — United Nations

ICER- International Convention on the EliminatinAll Forms of

Racial Discrimination
CEDAW - Convention on the Eliminaton of All Forms of
Discrimination against Women

Xi
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MODULE 1 INTRODUCTION/ BACKGROUND TO HUMAN
RIGHTS

Unit 1 Introduction, Concepts, Theories and Sosircé Human
Rights

Unit 2 Basic Principles of Human Rights

Unit 3 The philosophers: Hobbes, Locke and Roussmal their
thesis on Human Rights

Unit4 The need for Human Rights and Human Rigindgection

UNIT 1 INTRODUCTION, CONCEPTS, THEORIES AND

SOURCES OF HUMAN RIGHTS

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content

4.0
5.0
6.0
7.0

1.0

3.1 Magna Carta (1215)

3.2  The English Bill of Rights (1689)

3.3 The French Declaration on the Rights of Mad &itizen
(1789)

3.4  The US Constitution and Bill of Rights (1791)

Conclusion

Summary

Tutor-Marked Assignment

References/Further Reading

INTRODUCTION

The basic goal of this module is to acquaint yothwhe background
information on Human Rights, underscoring the basitcepts. In keeping
with this aim, the module covers a wide range sués designed in a

manner that will aid your easy understanding. Isaddressed here Ranges

from the Evolution of Human rights — the contriloms of Magna Carta
(1215) the English Bill of Rights (1689) the FrenBleclaration of the
Rights of Man and Citizen (1789) and the US Coustih and Bill of
Rights (1791), to the basic principles of Humarhtsg the natural law/

rights

with particular reference to the theorigiéilosophers - Thomas

Hobbes, John Locke and Jean-Jacques Rousseauedtiensclosed with
issues on human rights protection.



To deny an individual his human right is to showteonpt for his humanity
— Nelson Mandela (1918 cited in Federal Departmeinforeign Affairs
(FDFA, 2008: 19.

Many people regard the development of human riggsas one of the
greatest accomplishments of the twentieth centdoyvever, human rights
did not begin with law or the United Nations. Thgbout human history
societies have developed systems of justice andriptg that sought the
welfare of society as a whole. References to jasfairness and humanity
are common to all world religions: Judaism, Chaisiiy, Islam, Buddhism

and Confucianism. However, formal principles usudlffer from common

practise. Until the eighteenth century, no societyilisation or culture, in

either the Western or non- Western world, had aelyi@ndorsed practise
or vision of inalienable human rights (Compasitd) N5). Documents

asserting individual rights, such as the Magnaa&@r215), the English Bill

of Rights (1689) the French Declaration on the Rigif Man and Citizen

(1789) and the US Constitution and Bill of Righ791) are the written

precursors to many of today’'s human rights instmtsi€Compasito, ND

15). Human rights are underpinned by a set of comrnalues that have
been prevalent in societies, civilisations andgrehs throughout history.
These values include fairness, respect, equalgynitg and autonomy. It is

important to recognise that women, men and childngmerience different
human rights abuses and is affected by them irereifit ways (Amnesty
International Speak Free 2011).

The modern human rights era can be traced to d&sigg end slavery,
genocide, discrimination, and government oppressidter World War |,
many scholars, activists, and some national leachdlsd for a declaration
and accompanying international system—the LeagueNafions—to
protect the most basic fundamental rights and hufmeedoms. Human
rights have pervaded much of the political disceusince the Second
World War. While the struggle for freedom from oggsion and misery is
probably as old as humanity itself, it was the messaffront to human
dignity perpetrated during that War, and the nedidkd prevent such horror
in the future, which put the human being back atdbkntre and led to the
codification at the international level of humamghts and fundamental
freedoms (Arbour and Johnsson, 2005: iii).

Taking the argument further, Arbour and Johnsso@0%2 iii) clearly

enunciated that:

Atrocities during World War Il made clear that pimws efforts to secure
individual rights and curtail the power of govermtge to violate these
rights were inadequate. The time was ripe for adopbf a globally

2
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recognised instrument that enshrined these vallibas was born the
Universal Declaration of Human Rights (UDHR) astpdrthe emergence
of the United Nations (UN). The twentieth centuryitngssed the
crystallisation of the philosophy of Human Rightsem the United Nations
adopted the UN Charter, 1945, The Universal Detiaraof Human

Rights, 1948 and the International Covenants on &uRights with further
emphasis to protection of rights of Women, Abohtiof Slavery, Racial
Discrimination, Civil and Political Rights, EconoeniSocial and Cultural
Rights and most importantly the Rights of childr&ince 1948, human
rights and fundamental freedoms have indeed beeifiexd in hundreds of
universal and regional, binding and non-bindingtrin®ents, touching
almost every aspect of human life and covering @adrrange of civil,

political, economic, social and cultural rights. ush the codification of
human rights has largely been completed.

The ‘rights of man’ were asserted and justifiedréference to principles of
liberty and equality. Though sometimes distortee, ¢oncept can be traced
through subsequent history in the emancipation mevg and the abolition
of the slave trade through to the developmenthisfdentury, including the
founding of the United Nations and the formulatwininternational legal
standards based on the principles set out in theeldsal Declaration of
Human Rights of 1948 (Darcy, 1997: 7)

SELF-ASSESSMENT EXERCISE

Trace briefly the evolution of Human Right.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. state the characteristics of Human Rights

J explain the evolution and landmarks in the develeptof Human
Rights

. discuss the classifications of Human Rights

. describe the contributions of Magna Carta (1216)Ehglish Bill of
Rights (1689) the French Declaration of the RigbtsMan and
Citizen (1789) and the US Constitution and BillRigjht (1791) in
the evolution and development of Human rights.



3.0 MAIN CONTENT
3.1 MAGNA CARTA (1215)

The Magna Carta, meaning the Great Charter, wastewriin 1215,

following many disputes between the King and higdda. Civil war in

England between powerful barons and King John endseh the barons
forced the king to sign a document called MagnaaC@nfoBase, 2006).

King John has been known throughout history asadrtee worst kings to

ever reign. He imprisoned his former wife, suppdgechurdered his

nephew, but most importantly, he imposed heavystae Barons to pay
for his expenses at war. And if the Barons refusefday, then they were
severely punished by the greedy King. The Baromsasheled that the King
stop the taxes and obey the law. In June 12195#nens and the King met
at Runnymede, near Windsor Castle, and negotiatamisplace.

Everything that was decided at Runnymede, was emritiown in the

document we know as Magna Carta. Containing 63sekua lot of these
dealt with rights and customs. The charter settioatfeudal rights of the
barons and stated that the king could continueil® lsut must keep to the
established laws and customs of the land. It waditkt written document
compelling an English king to act according to thée of law (InfoBase,

2006).

Magna Carta was the first of a series of instrusm@miEngland that have a
special constitutional status, including the Patitiof Right (1628), the
Habeas Corpus Act (1679), and the Bill of Right689). (There is no
defining document that can be termed the “Constittitin England
because the political system evolved over timéyerathan being changed
suddenly in an event such as a revolution) (StareNgws, 2015: 55).

Some of the more general rights and liberties & dharter have become
part of the English and American constitutions dmave influenced
democratic government throughout the world (Info8&X06).

Magna Carta has often been presented as the fooamdat English

liberties, guaranteeing the rights of English eitig against the arbitrary
actions of those governing the country. Throughtieight centuries of
existence it has been cited in many political disptand many rights and
liberties have been attributed to it. Although MadParta was a thirteenth-
century feudal charter created to resolve the imatedrisis of civil war, it

has been perceived to be significant and relevanimany subsequent

4
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periods of British history (Eele, 2013: 3). Magnarta is the origin of
many enduring constitutional principles: the rufdawv, the right to a jury
trial, the right to a speedy trial, freedom fromlawaful imprisonment,
protection from unlawful seizure of property, theeary of representative
government, the principle of “no taxation withoapresentation,” and most
importantly, the concept of fundamental law — a Ithat not even the
sovereign can alter (State Bar News, 2015: 55).dbout a century after
1215, and about a century before 1689,Mamna Cartaplayed a critical
role in the constitutional development of EnglaBgigelman, 2015: 1).

There are four original versions of tMagna Carta 1215, 1216, 1217 and
1225 (Spigelman, 2015: 3).

Important Provisions of Magna Carta are Clause392and 40 which still
resonate today:

Clause 12: No aid to be levied without the permissf the Great Council
[parliament]. Clause 39. No free man is to be atezl, or imprisoned, or
deprived, or outlawed, or exiled, or in any othexywuined, nor will we go
against him or send against him, except by thedhjutigment of his peers
or by the law of the land. 40. We will not sell,deny, or delay right or
justice to anyone (Infobase, 2006, State Bar N2Q4&5: 54)

These clauses meant that the king could not lewestawithout

parliamentary support. It recognized all freementled kingdom (king,

barons, and commoners) as equals under the lawridlineto a trial based
on the law was a change from the old system ofqualgs and convictions
based on the king’'s absolute authority. Magna Chméed the king's

power—he could no longer do just as he wished bustrabide by laws
based on Saxon, Norman, Church, and feudal custdims. was the
beginning of limited monarchy in England, at a tinween France was
moving toward absolute monarchy (where the king ¢@splete power)
(Infobase, 2006). Later monarchs found it simpterdbd business with a
representative body than with a powerful group oistacrats. This

representative body came to be called Parliamehias later divided into
an upper house of nobles and clergy (House of l@udd a lower house of
knights and burgesses (House of Commons). EveptRallliament gained
the power to pass laws (Infobase, 2006).

SELF-ASSESSMENT EXERCISE

To what extent is it right to say that the Magnat€af 1215 sets the pace
for the advancement of Human Rights?



3.2 The English Bill of Rights (1689)

The Bill of Rights, entitled "An Act Declaring thHeights and Liberties of
the Subject and Settling the Succession of the €tdq®ally, 2010). The
Bill of Rights is an Act of the Parliament of Ength that deals with
constitutional matters and lays out certain basid aghts. Passed on 16
December 1689, it is a restatement in statutorgnfof the Declaration of
Right presented by the Convention Parliament tolidl and Mary in
February 1689, inviting them to become joint soigere of England. The
Bill of Rights lays down limits on the powers oftimonarch and sets out
the rights of Parliament, including the requiremtmtregular parliaments,
free elections, and freedom of speech in Parlianmeséts out certain rights
of individuals including the prohibition of cruehd unusual punishment
and re-established the liberty of Protestants telems for their defence
within the rule of law. Furthermore, the Bill of dhits described and
condemned several misdeeds of James |l of Englafikdedia, 2015).

The English Bill of Rights was enacted by the EstgliParliament and
signed into law by King William IIl in 1689. It isne of the Fundamental
documents of English constitutional law, and makksfundamental
milestone in the progression of English societyrfra nation of subjects
under the plenary authority of a monarch to a matbfree citizens with
inalienable rights. This process was a gradualugo beginning with the
Magna Carta in 1215 and advancing intermittentlg@ssequent monarchs
were compelled to recognize limitations on theiwpo (Wilkes & Kramer,
2003).

The creation of the English Bill of Rights was mded by repeated abuses
of power by King James Il during his reign from 56& 1689. Among
these abuses, he suspended acts of Parliamengctedll taxes not
authorised by law, and undermined the independef¢ke judiciary and
the universities. He interfered in the outcome leickons and trials and
refused to be bound by duly enacted laws (WilkeK&mer, 2003).
Englishmen possessed certain civil and politicghts that could not be
taken away. The basic tenets of the Bill of Righ¢se:

J freedom from royal interference with the law

J freedom from taxation by royal prerogative, with@greement by
Parliament

. freedom to petition the king

. freedom to bear arms for self-defence

. freedom to elect members of Parliament
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. the freedom of speech in Parliament
) freedom from cruel and unusual punishments
o freedom from fines and forfeitures without trialaB, 2010)

Provisions of the Act

The Declaration of Right was in December 1689 exthéh an Act of
Parliament, the Bill of Rights 1689 (Thatcher, 19€lied in Wikipedia,
2015). The Act asserted "certain ancient rightsldredties"” by declaring:

. laws should not be dispensed with or suspendedutitthe consent
of Parliament;

. no taxes should be levied without the authoriti?afliament;

. the right to petition the monarch should be withdear of
retribution;

. no standing army may be maintained during peacetitigout the
consent of Parliament;

. subjects who are Protestants may bear arms for tedence as
permitted by law;

. the election of members of Parliament should be; fre

. the freedom of speech and debates or proceedindgiailament

should not to be impeached or questioned in anyt@yuylace out
of Parliament;

. excessive bail should not be required, nor excesfines imposed,
nor cruel and unusual punishment inflicted;

. jurors should be duly empanelled and returned amadrg in high
treason trials should be freeholders;

. promises of fines or forfeitures before convictare void,

. Parliaments should be held frequently (Williams6Q3juoted in
Wikipedia, 2015).

In the United Kingdom, the Bill of Rights is furthaccompanied by Magna
Carta, the Petition of Right, the Habeas Corpus A679 and the

Parliament Acts 1911 and 1949 as some of the bdmsaments of the
uncodified British constitution. The Bill of Rights689 was one of the
inspirations for the United States Bill of RighWikipedia, 2015). The Bill

of Rights was a major step in the evolution of Btish government

towards parliamentary supremacy, and the curtaifroénhe rights of the

monarchy. In doing so it largely settled the poétiand religious turmoil

that had convulsed Scotland, England and Irelaridarl7th century. After
the Magna Carta, the Bill of Rights is an importatép in England's
progress towards a constitutional monarchy (B&i10).



SELF-ASSESSMENT EXERCISE

What is the English Bill of Rights of 1689 and hbas it helped to sharpen
the growth of Human right?

3.3 The French Declaration on the Rights of Man and Cikzen
(1789)

The Declaration of the Rights of Man asserts thehaity of
democratically passed laws, condemns any governniaged on
absolutism and privilege, and proclaims the inalda rights of
individuals, liberty and political equality. The dfich National Assembly
adopted the declaration on August 26, 1789. ThegMarde Lafayette
wrote the declaration with help from his friend Tims Jefferson, who was
the American envoy to France. As a general durihg American
Revolution (US Embassy, 2011: 1) King Louis XVI &gl the document
on October 5, 1789, under pressure from the pewaple marched to
Versailles. In 1791, the declaration became thearplde to the first
constitution of the French Revolution, although teolution later revoked
certain principles and generated two additionalatations of the rights of
man (in 1793 and 1795). The Lafayette text, ingpiog the American
Declaration of Independence of 1776, endured anthasfoundation of
other important French national documents, inclgdime constitutions of
1852, 1946 and 1958 (US Embassy, 2011:1).

The representatives of the French people, organizé&thtional Assembly,

considering that ignorance, forgetfulness, or ampteof the rights of man
are the sole causes of public misfortunes and ef dbrruption of

governments, have resolved to set forth in a soldentaration the natural,
inalienable, and sacred rights of man, in ordert thach declaration,
continually before all members of the social bodyay be a perpetual
reminder of their rights and duties; in order tifa acts of the legislative
power and those of the executive power may corlgthetcompared with
the aim of every political institution and may amiogly be more

respected; in order that the demands of the cgizé&sunded henceforth
upon simple and incontestable principles, may asnMag directed towards
the maintenance of the Constitution and the weltdrall (French National

Assembly ND, US Embassy, 2011: 2).

Accordingly, the National Assembly recognizes amdcfaims, in the
presence and under the auspices of the Supremg,Ble@following rights
of man and citizen:
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10.

11.

Men are born and remain free and equal in sigddcial distinctions
may be based only upon general usefulness.

The aim of every political association is theeggrvation of the
natural and inalienable rights of man; these rigate liberty,

property, security, and resistance to oppression.

The source of all sovereignty resides esséntialthe nation; no

group, no individual may exercise authority not eating expressly
there from.

Liberty consists of the power to do whatevem@ injurious to

others; thus the enjoyment of the natural righte\efry man has for
its limits only those that assure other memberssodiety the

enjoyment of those same rights; such limits maydtermined only
by law.

The law has the right to forbid only actionsiethare injurious to
society. Whatever is not forbidden by law may netipevented, and
no one may be constrained to do what it does restopibe.

Law is the expression of the general will;atizens have the right
to concur personally, or through their represewsti in its

formation; it must be the same for all, whetherpibtects or

punishes. All citizens, being equal before it, ageally admissible
to all public offices, positions, and employmerascording to their
capacity, and without other distinction than thdtwvirtues and

talents.

No man may be accused, arrested, or detainegpein the cases
determined by law, and according to the forms pileed thereby.

Whoever solicit, expedite, or execute arbitraryessd or have them
executed, must be punished; but every citizen sumaghoor

apprehended in pursuance of the law must obey inatedgt he

renders himself culpable by resistance.

The law is to establish only penalties that afesolutely and
obviously necessary; and no one may be punisheepéXy virtue

of a law established and promulgated prior to tiience and legally
applied.

Since every man is presumed innocent untiladedl guilty, if arrest
be deemed indispensable, all unnecessary severitgeturing the
person of the accused must be severely repressevby

No one is to be disquieted because of hisiamsn even religious,
provided their manifestation does not disturb theblic order

established by law.

Free communication of ideas and opinions ie of the most
precious of the rights of man. Consequently, evetizen may

speak, write, and print freely, subject to resplilisy for the abuse
of such liberty in the cases determined by law.



12. The guarantee of the rights of man and citizecessitates a public
force; such a force, therefore, is instituted foe fadvantage of all
and not for the particular benefit of those to whibra entrusted.

13. For the maintenance of the public force andtifi@ expenses of
administration a common tax is indispensable; istrhe assessed
equally on all citizens in proportion to their mean

14.  Citizens have the right to ascertain, by tredwes or through their
representatives, the necessity of the public tagphsent to it freely,
to supervise its use, and to determine its quatessment, payment,
and duration.

15. Society has the right to require of every pubfent an accounting
of his administration.

16. Every society in which the guarantee of rightsot assured or the
separation of powers not determined has no cotistitat all.

17. Since property is a sacred and inviolable trigito one may be
deprived thereof unless a legally established pulblecessity
obviously requires it, and upon condition of a jastd previous
indemnity (French National AssembMD, US Embassy, 2011: 2-4

)-

The Declaration of the Rights of Man Addresses stahdamental
concerns as free expression, rights of the acculesl process, and state
taking of private property, it delineates for indivals a generous range of
personal rights and freedoms (Johnson, 1990: 6 t€bncerns the
Declaration of the Rights of Man addresses alsdiareless, and the spirit
of its provisions is as commanding today as whey there first set down
on paper. The Declaration of Rights has servedrasdel for similar bills
of rights contained in constitutions of other caigd throughout Europe
and around the world (Jellinek, ND cited in Johns®90: 33)

SELF-ASSESSMENT EXERCISE

Outline the various aspects of the right of Man aitiden enshrined in the
French Declaration on the Rights of Man and Citipéri789 that is still
relevant to Human right provision today.

3.4 The US Constitution and Bill of Rights (179)

Americans enjoy a wide range of rights, from theeftom to practice
religions of their choice to the right to a tria hury. Many of the rights
and freedoms that we associate with being Ameraranprotected by the
Bill of Rights, or the first ten amendments of thénited States
Constitution. When the Constitution was signed 787, it was missing a

10
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Bill of Rights. But many people in the ratifying meentions that followed
believed that the Constitution needed a sectiohpgheserved fundamental
human rights. James Madison set out to write tlEstien. Madison
introduced his ideas at the First United Statesg@ss in 1789, and, on
December 15, 1791 (National Constitution Center; RD He led the new
Congress in proposing amendments. He suggestethdébdments, and the
Congress accepted 12 of them to be submitted fdicadion by the state
legislatures under the amending process outlingtarfFifth Article of the
Constitution. The necessary legislatures in thoeeths of the states had
approved 10 of the 12 amendments. These 10 amensiraen known as
theBill of Rights(U. S. Department of State, 200414

The Bill of Rights (Ratified in 1791)
First Amendment. Guarantees freedom of religion, speech, press,
assembly, and petition.

Second Amendment:Guarantees the right to keep and bear arms, since a
state requires a well equipped citizen army foouis security.

Third Amendment: Prohibits the lodging of soldiers in peacetime hwiit
the dweller’s consent.

Fourth Amendment: Prohibits unreasonable searches and seizures of
persons or property.

Fifth Amendment: Guarantees the right to trial by jury, due proceks
law, and fair payment when private property is tak@ public use, such as
in eminent domain; prohibits compulsory self-indnation and double
jeopardy (trial for the same crime twice).

Sixth Amendment: Guarantees the accused in a criminal case thetaght
speedy and public, trial by an impartial jury andhwcounsel; allows the
accused to cross examine witnesses against himegramd to solicit
testimony from witnesses in his or her favour.

Seventh Amendment:Guarantees a trial by jury for the accused in & civ
case involving $20 or more.

Eighth Amendment: Prohibits excessive bail and fines, as well aslcrue
and unusual punishments.

Ninth Amendment: Establishes that citizens have rights in addition t
those specified in the Constitution.

11



Tenth Amendment: Establishes that those powers neither delegatéfteto
national government nor denied to the states aerved for the states (The
Huntington, ND: 10 - 11).

The Bill of Rights was ratified by three-fourths tfe states. Virginia
became the eleventh state to ratify the 10 amentintieat make up the Bill
of Rights, which then became part of the United€eSt&Constitution. It had
taken two years, and long debates, for these amemidnto be adopted by
the necessary three-fourths of the states (Bald?dA9: 3). More than 300
years later, the Bill of Rights still protects mamy the rights that
Americans hold most dear, including freedom of speand of the press,
the right to bear arms, and protection from unreabte search and seizure
(National Constitution Center, ND: 3fhe modern bill of rights bears little
resemblance to the original American renditiogigher in their genesis in
the Virginia Constitution of 1776 or their promulgen in thefirst Ten
Amendments to the United States Constitution inl17%ere is universal
concurrence that the concept of human rights edoldriring the
subsequent two centuries (Kurczewski and Sulliz®92: 251). By the end
of the eighteenth century, model bills of rights revebeing circulated
throughout the globe; that phenomenon continueaytodhen the rights
contained in these eighteenth century statementsigbts have been
codified, amplified, and multiplied, both in domestonstitutions and in
regional and international declarations and covengKurczewski and
Sullivan, 2002: 253). The Bill of Rights protecthgortant individual
liberties including freedom of religion, speechse®bly, and the rights of
the accused in the criminal justice system (Thetldgion, ND: 1).

SELF-ASSESSMENT EXERCISE

Discuss the US Constitution and Bill of Right of9ll7and the role it has
played in Human Rights.

3.0 CONCLUSION

Human rights did not begin with law or the Unitectidns. Throughout
human history societies have developed systemsisticg and propriety
that sought the welfare of society as a whole. fRafees to justice, fairness
and humanity are common to all world religioi3ocuments asserting
individual rights, such as the Magna Carta (121b¢ English Bill of
Rights (1689) the French Declaration on the Rigéftdan and Citizen
(1789) and the US Constitution and Bill of Righ791) are the written
precursors to many of today’'s human rights instnutsieHuman rights are
underpinned by a set of common values that haven lprevalent in

12
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societies, civilisations and religions throughoustéry. These values
include fairness, respect, equality, dignity antbaamy.

40 SUMMARY

In this unit, documents that predate the existefcduman Right but are
cardinal to development of human right have beeaméxed. They are the
Magna Carta (1215), the English Bill of Rights (2§8the French
Declaration on the Rights of Man and Citizen (1789)d the US
Constitution and Bill of Right (1791).

5.0 TUTOR-MARKED ASSIGNMENT

Highlight the significance of Magna Carta (121%)e tEnglish Bill of
Rights (1689), the French Declaration on the Rigiftdlan and Citizen
(1789), and the US Constitution and Bill of Right791) to the
development of Human Right.
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UNIT 2 BASIC PRINCIPLES OF HUMAN RIGHTS
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Examples of Human Rights
3.2  Concepts of Human Rights
3.3  Basic Principles of Human Rights
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Human rights are what every human being needsvéodi dignified and
fulfilled life and to participate fully in the sagty. They are entitlements —
you have them just because you are human (Amnaggynational Speak
Free 2011). Human rights are rights that every hubing has by virtue
of his or her human dignityHuman rights are the most fundamental rights
of human beings. They define relationships betwedividuals and power
structures, especially the State. Human rightsrdelstate power and, at
the same time, require States to take positive wmeasensuring an
environment that enables all people to enjoy theimman rights (Nowak,
2005: 1)

The Universal Declaration of Human Rights (UDHR)48&, defines human
rights as “rights derived from the inherent dignatfythe human person.”
Human rights when they are guaranteed by a wrdterstitution are known
as “Fundamental Rights” because a written congiiiuis the fundamental
law of the state. Human rights are rights inherentall human beings,
whatever our nationality, place of residence, setional or ethnic origin,
colour, religion, language, or any other status.aféeall equally entitled to
our human rights without discrimination (Peter 2008 As such, human
rights are universal, interrelated, interdependend indivisible and
constitute the basis of the concepts of peace,risga@and development
(UNODC). These civil, political, economic, socialdacultural rights are alll
interrelated, interdependent and indivisible. Tlaeg expressed in treaties
and other sources of law at the national, regi@mal international levels
(Peter 2008: v).
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From a legal standpoint, human rights can be deéfias the sum of
individual and collective rights recognised by se¥gn States and
enshrined in their constitutions and in internatiolaw. Governments and
other duty bearers are under an obligation to tsgeotect and fulfil
human rights, which form the basis for legal eafitents and remedies in
case of non-fulfilment. In fact, the possibility ppess claims and demand
redress differentiates human rights from the priscepethical or religious
value systems (Nowak, 2005: 1). Human rights aemd we all have
against everyone else; that is, they are not oéstrito the relationship
between state and individual. Human rights claimesumiversal in that, if
they are valid at all, they are valid for everyosce they are based on
general assumptions about human needs and capdbBiiecy, 2007: 10).

2.0 OBJECTIVES
At the end of this unit, you should be able to:

J explain the meaning and definition of Human Rights
. discuss the basic principles of Human rights.

3.0 MAIN CONTENT

3.1 Examples of Human Rights

As adapted from (Nowak, 2005: 2), they are as Yadlo

. Right to life

Freedom from torture and cruel, inhuman or deg@dieatment or
punishment

Freedom from slavery, servitude and forced labour

Right to liberty and security of person

Right of detained persons to be treated with hutgani

Freedom of movement

Right to a fair trial

Prohibition of retroactive criminal laws

Right to recognition as a person before the law

Right to privacy

Freedom of thought, conscience and religion

Freedom of opinion and expression

Prohibition of propaganda for war and of incitemémtnational,
racial or religious hatred

) Freedom of assembly

16
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. Freedom of association

. Right to marry and found a family

. Right to take part in the conduct of public affaivete, be elected
and have access to public office

. Right to equality before the law and non-discrintioia

In the area of economic, social and cultural rights

. Right to work

. Right to just and favourable conditions of work

. Right to form and join trade unions

. Right to social security

. Protection of the family

. Right to an adequate standard of living, inahgdedequate food,

clothing and housing
. Right to health
. Right to education
In the area of collective rights

. Right of peoples to:

. Self-determination

. Development

. Free use of their wealth and natural resources

. Peace

. A healthy environment

. Other collective rights:

. Rights of national, ethnic, religious and lingfic minorities
. Rights of indigenous peoples.

3.2 Concepts of Human Rights

The concept of human rights is very elusive angpsliy. It has been
conceptualised variously by different scholarsmiéans one thing for the
natural law theorists and another for the posisvits conceptualisation is
always coloured with the ideological orientatioraof individual behind the
conceptualisation. Hence, the history of human tsigis replete with
attempts to conceptualise its real meaning, leawragkind with critical
debates as what is meant by human rights. To stdht there is an
imperative need to clarify the meaning of the woirght” (Agundu, 2009:
33). Rights are due entitlements that individualg ¢laims to. They are
mostly natural endowment.
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In political parlance the concept of “human rightsicludes all the
freedoms the individual can claim on the sole basisis or her humanity,
rights which are safeguarded by society on ettgcalinds. Human rights
are rights that people are born with and to whielergone has equal
entittement regardless of gender, ethnic originbeliefs. They are an
essential principle in the organisation of modevaiesty, and the very basis
of peaceful cohabitation at the national and irdgamal levels, in the
community and in the family (Federal Department Fafreign Affairs

(FDFA) 2008, 3).

The concept of human rights is the result of a land continuing process
of development that has not yet reached its coimiu$t has its roots in the
philosophy of the ancient Greeks and in the religiooncept that “all men
are equal in the eyes of God”. Together with theuke tradition of natural

rights — human rights have their roots in humarureatnd the inherent
dignity of humanity — the concept of human rightas hprogressively
developed as an ethical standard through the &§#sA, 2008, 6). Human
beings are born equal in dignity and rights. Thexse moral claims which
are inalienable and inherent in all individuals \ngtue of their humanity

alone, irrespective of caste, colour, creed, amdebf birth, sex, cultural
difference or any other consideration. These claares articulated and
formulated in what is today known as human riglisiman rights are

sometimes referred to as fundamental rights, bagids, inherent rights,

natural rights and birth rights.

Human rights are not just abstract values suchibesty, equality, and

security. They are rights, entitlements that gropadicular social practices
to realize those values. Human rights claims expreg mere aspirations,
suggestions, requests, or laudable ideas but figgsed demands. And in
contrast to other grounds on which goods, servixed opportunities might
be demanded - for example, justice, utility, dividenation, contract, or
beneficence - human rights are owed to every hubsamg, as a human
being (Donnelly, 2005: 2).

SELF-ASSESSMENT EXERCISE

What are Human Rights? Give few examples of hunmms
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3.3 Basic Principles of Human Rights
The basic principles of Human Rights are as follows

Human rights are universal

“Human rights are foreign to no culture and natweall nations; they are
universal.”  (Kofi Annan, Secretary-General oftlunited Nations,
Address at the University of Tehran on Human Rigbdy, 10 December
1997 cited in Nowak, 2005: 4).

Human rights are held by all persons equally, wsaiy and forever.
Human rights are universal: they are always theestonall human beings
everywhere in the world. You do not have humantsdiecause you are a
citizen of any country but because you are a merab#re human family.
This means children have human rights as well asafCompasito, ND:
15). Human rights are universal because they asedan every human
being’s dignity, irrespective of race, colour, sethnic or social origin,
religion, language, nationality, age, sexual oaéinh, disability or any
other distinguishing characteristic. Since theyareepted by all States and
peoples, they apply equally and indiscriminatelgvwery person and are the
same for everyone everywhere (Nowak, 2005: 4).

Human rights are inalienable

Human rights are inalienablgou cannot lose these rights any more than
you can cease to be a human being (Compasito, B)DHuUmMan rights are
inalienable insofar as no person may be divestddsodr her Human rights
save under clearly defined legal circumstances. iRstance, a person’s
right to liberty may be restricted if he or shédand guilty of a crime by a
court of law (Nowak, 2005: 4).

Human rights are indivisible and interdependent

Human rights are indivisible: no-one can take awagght because it is
‘less important’ or ‘non-essential’. Human rightse ainterdependent
together human rights form a complementary framé&wéor example,
your ability to participate in local decision magjims directly affected by
your right to express yourself, to associate withecs, to get an education
and even to obtain the necessities of life (ContpadD: 15). Human
rights are indivisible and interdependent. Becaaeaeh human right entails
and depends on other human rights, violating oreh sight affects the
exercise of other human rights. For example, tgbtrio life presupposes
respect for the right to food and to an adequaitedstrd of living. The right
to be elected to public office implies access tsibaducation. The defence
of economic and social rights presupposes freedénexpression, of
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assembly and of association. Accordingly, civil gpalitical rights and

economic, social and cultural rights are complesntand equally

essential to the dignity and integrity of everygmer. Respect for all rights
is a prerequisite to sustainable peace and developfNowak, 2005: 4).

The principle of non-discrimination

Some of the worst human rights violations have Itedu from
discrimination against specific groups. The riglt ¢quality and the
principle of non-discrimination, explicitly set ouh international and
regional human rights treaties, are therefore aémdr human rights. The
right to equality obliges States to ensure obsewaof human rights
without discrimination on any grounds, includingxserace, colour,
language, religion, political or other opinion, ioatl, ethnic or social
origin, membership of a national minority, propefyrth, age, disability,
sexual orientation and social or other status. Moften than not, the
discriminatory criteria used by States and noneStattors to prevent
specific groups from fully enjoying all or some hamrights are based on
such characteristics (Nowak, 2005: 4).

Human rights reflect basic human needs. They eskalblasic standards
without which people cannot live in dignity. To late someone’s human
rights is to treat that person as though he omsére not a human being. To
advocate human rights is to demand that the hungpmtyl of all people be

respected (Compasito, ND: 15). In claiming thesmdu rights, everyone
also accepts responsibilities: to respect the siglitothers and to protect
and support people whose rights are abused or dleMeeting these

responsibilities means claiming solidarity with ather human beings. All
people everywhere have the same human rights wihaclone can take
away. This is the basis of freedom, justice anctpaa the world (UDHR,

1948). All human rights are universal, indivisibleterdependent and
interrelated. The international community must tt@aman rights globally

in a fair and equal manner, on the same footingl aith the same

emphasis. While the significance of national argiamal particularities and
various historical, cultural and religious backgrda must be borne in
mind, it is the duty of States, regardless of thpalitical, economic and
cultural systems, to promote and protect all humgimts and fundamental
freedoms (World Conference on Human Rights, ViehB83, paragraph
5).

The principles of equality, universality and nosatimination do not
preclude recognising that specific groups whose beganeed particular
protection should enjoy special rights. This acdsufor the numerous
human rights instruments specifically designed totgrt the rights of
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groups with special needs, such as women, alietadeless persons,
refugees, displaced persons, minorities, indigenpasples, children,
persons with disabilities, migrant workers and betes. Group-specific
human rights, however, are compatible with the @pie of universality
only if they are justified by special (objectiv&asons, such as the group’s
vulnerability or a history of discrimination agains. Otherwise, special
rights could amount to privileges equivalent tocdimination against other
groups (Nowak, 2005: 4).

SELF-ASSESSMENT EXERCISE

What are the basic principles of human rights?

40 CONCLUSION

Human rights are what every human being needsvéodi dignified and
fulfilled life and to participate fully in the sagty. They are entitlements —
you have them just because you are human. Humais rage rights that
people are born with and to which everyone has legumiitlement
regardless of gender, ethnic origin or beliefs.yTare an essential principle
in the organisation of modern society, and the veagis of peaceful
cohabitation at the national and international lgven the community and
in the family. All human rights are universal, iagible, interdependent,
inter-related and non-discriminatory.

5.0 SUMMARY
This unit examines the introductory aspect of Humght, looking at the

examples of human rights, the concept of Humantsigind the basic
principles of Human Rights.

6.0 TUTOR-MARKED ASSIGNMENT
What is human right?

1.
2. Highlight the examples of human right
3 Mention and explain the basic principles of hamights.
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1.0 INTRODUCTION

The apparent universal recognition that all “Huntseings are born free
and equal in dignity and rights” and that humarhtsg“derive from the
inherent dignity of human person” is not only nobet also revolutionary
in the history of the civilisation of mankind. Sy speaking the period
when such a concept became the vogue in Europextomple, dates not
more than 200 years ago. It is the product of thgltenment philosophy
of the 17" and 18 Centuries. However, opinions are divided among
scholars not only on the date of the concepts ah&turights but also on
the basis of the concept (Maduagwu, 1987:122). Twh8e some hold that
human rights are the product of the enlightenmérogophy and therefore
dates from 1% and 18' Centuries, others hold that the idea of humartsigh
is rooted in Judeo — Christian religion whose Hadpk, the Bible, teaches
that Man is created in the image of God. It is fritma Doctrine of “Imago
Dei” (Maduagwu, 1987:122).

St. Augustine in hi€ity of Godnotes that “He (God) did not intend that his
creatures, which were made in His own image, shbailge dominion over
anything but the irrational creation not man ovemmbut man over beasts
(Augustine, 1958: 25 quoted in Agundu, 2009: 1@)isTwas the period
when the doctrine of Natural Law became strongaas linked to God or
eternal law. Human rights are rights that God gawman and are found in
natural laws and they are also universal, objecive applicable to human
beings as equal creatures of God (Agundu, 2009: Ttiis later opinion
continues, that the “dignity of Man” is deducedwhich the Human rights
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are founded. In fact, this popular opinion goes ionthe present day
philosophical and political discussion of humarhtggand human dignity
are only forms of the secularised ... concepts (Mgdua 1987:122).

Though the term ‘human rights’ had its basis irinational law, which is
not older than the World War I, the concept ofilagividual having certain
basic, inalienable rights as against a sovereigiieStad its origin in the
doctrines of natural law and natural rights. ThoHavbes (1588 — 1679),
John Locke (1632 —1704) and Jean-Jacques RouskébB2i« 1778) are the
three major thinkers who propounded and developedNatural Rights
(Law) theory. The idea of “natural rights” hasag history. In the English
tradition, Thomas Hobbes and John Locke incorpdratdelief in natural
rights and natural law into their political philggoes (Habibi, 2007: 4).

“Human rights” as it is rendered now is fairly anneoinage surrogating
what was formerly known as “the rights of man”. Jigoes to show that
earliest works in this regard did not use the tammt is rendered now. The
concept of human rights is closely linked with tdea of natural law and
natural rights theories. Human right has the samsisbor ontological
foundation as natural law (Agundu, 2009: 15). Naltlaw theory has been
remarkably influential in the evolution of the humahought on the
conception of justice for more than 2,500 yearsesiits inception. In fact,
as Friedmann aptly says, ‘the history of natural im a tale of the search of
mankind for absolute justice and its failure’ (Fmeann, 2003 cited in
Nirmal, ND: 1). The debate on “natural rights” dowied intermittently.
Among the most significant political developmentsenre attempts to ban
the slave trade, the suffrage movement, the foundinthe International
Labour Organisation, and the founding of the Leagti®&lations. On the
theoretical level, there was a shift from the religly based conception of
“natural” rights, to the more secular notion of than” rights (Habibi,
2007: 6). In the human right doctrine, the ideanafural law or natural
right is encapsulated and humanized (Agundu, 2099:

An historic watershed came in the aftermath of 8szond World War,
when the notion of human rights became a factpuislic political debate.

With the Nuremberg War Crimes Tribunal, the foumdiof the United
Nations, and the Universal Declaration of Humanh&g(UDHR), the
international community began a new era commit@dotomoting and
expanding the ideals of human rights. Numerous gowental and Non-
Governmental Organisations (NGOs) were created,haimon rights took
on a moral aura for judging nations and interpgetimternational
humanitarian law (IHL) (Habibi, 2007: 6). The Caagn for the
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promotion and the protection of human rights isveball carried out by the
International Humanitarian Organisations usuallyokn as “ Non-
Governmental Organisations” (NGOs). They are todagr 500 of such
Organisations recognised and encouraged by theedritations (UN).
Famous among the NGOs are Amnesty Internationad, Aititi Apartheid
Movement and the League of the Red Cross Socidtiésduagwu,
1987:122).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. discuss the evolution of human right as it relatesatural Law
) explain the roles played by the philosophers indaeelopment of
human right.

3.0 MAIN CONTENT

3.1 Thomas Hobbes (1588 — 1679)

Thomas Hobbes was born on April 5, 1588 in Malmegbua small city

not far from Bristol, in the Southwestern CountfiMdaltshire (Schneider,
2004: 265). Thomas Hobbes lived in France and kdigre he met René
Descartes and Galileo Galilei in 1636. Prior to meolution in England he
returned to Paris in 1640 where he stayed untilllében he returned
under the rule of Cromwell. His philosophy was uefhced by the civil and
revolutionary wars he witnessed both in England rahce (Brauch, ND:
2).

Hobbes defines rights purely in terms of actiorright, in Hobbes view, is
“the liberty to do or to forbear (Leviathan XIV 2)Liberty, in turn, he
defines as “the absence of external impedimentsigtiean XIV 1).” In
essence, then, a right is a freedom, the potetatialct or not to act in a
particular manner, as the case may be. Hobbesas$rdisat a right is not a
capability; it does not furnish the ability to egmse the freedom. Having a
right to travel, for example, does not entitle youhe means to travel.

Even when there are impediments, i.e. one doefian# a particular right
to something, they “cannot hinder one from using plower left him.” A
person can act in any manner he chooses to thatex power allows
him, but only when he has a right can he expeattainimpeded (Hobbes,
1651 quoted in MIT Open Course Ware, 2013: 2)ollofvs that a right is
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something we are born with and hence compelleddtept and preserve.
All rights stem from the fundamental human motigatito preserve their
own lives (MIT Open Course Ware, 2013: 2). Hobltates this as his first
right of nature, “the liberty each man hath to bseown power, as he will
himself, for the preservation of his own naturattis to say, his own life”
(Leviathan XIV 1).

The State of Nature is the conditions under whig@mrived prior to the
formation of societies, which may be consideredmasistorical fact or a
hypothetical claim (Steele, 1993: 4). Hobbes offeeedichotomy of the
‘state of nature’ (anarchy) where a war of all agaiall and where a strive
to power prevailed with a state of the society wehttte sovereign’s task
was to control anarchy by maintaining the peacé vtatce. In the ‘state of
nature’, “civilised life would be impossible, anaa life risky”. This
required “an agreement or contract, a concertedbgctvhich they all
renounced their rights of nature at the same timieéreby the task of the
sovereign is to provide security to its citizensl ao prevent war of all
against all (Brauch, ND: 2). On the concept of geHservation, freedom
and self consciousness, Hobbes constrains the tdaiveubjective right to
preservation by subordinating it to the principfenon contradiction.

Assuming that what is “done fairly and Justly” sat which “does not

violate right reason”, self preservation can beceived as the freedom —
which everyone has — to use ones Natural faculigsording to right

reason” thus the first basic principles of natuight is that everyone may
protect his life and limbs as well as he can (Salere2004: 266).

Hobbes characterises self preservation as thesevgwal of human efforts.
“but preserving one’s existence is the primary gdod nature has seen to
it that everyone wishes and strives for well bei(®thneider, 2004: 266).

It follows for Hobbes that the natural state is llesg and thus, a place
where “notions of the right and wrong, justice anglistice ... have no
place.” It is a state where “each man has the r{ghtliberty) to do
whatever he deems necessary to preserve himsdifature is a state
characterised by “every man against every man” [l¢sb1651), the very
problem of “every man against every man”, for Hofbexists precisely
because natural man is conceived as containingnaticit and inherent
liberty (Mawson, ND: 6).

For Hobbes the state of nature, a state within lveiery man pursues his
own liberty, inevitably results in some people§elities being overridden
by others. Hobbes found a solution to this in theiad contract. The social
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contract, for Hobbes, becomes an “invention ... tetreen by means of
force the destructive and egotistic impulse ofwidlials” (Dyck, 1994: 4).
Hobbes outlines a theory of cooperation based atract, sovereignty and
representation. The only reason for self-presevmatvas the will of those
living in a commonwealth to survive. Therefore th@wer of all citizens
had to be transferred to one single sovereign epleective body that
combines their will. A good relationship betweer tsovereign and his
people was indispensable to demonstrate its poweartls others. Hobbes
believed that an external enemy who unites a spweias a precondition for
a lasting and stable community. The main featufea blobbesian state
have been: absolute sovereignty of a strong ceatrtidority and a sharp
demarcation to the outside world (Brauch, ND: Dt Hobbes the state of
nature as a state of “every man against every nmaplicitly required an
unconditional form of government (Mawson, ND: 7).

3.2 John Locke (1632 —-1704)

The idea of “natural rights” has a long historytire English tradition,
Thomas Hobbes and John Locke incorporated a beledtural rights and
natural law into their political philosophies. La&& claims had profound
influence on two of the enlightenment’s most impattdocuments (Habibi,
2007: 4). Successive generations of Enlightenmdnbkeérs found
inspiration in Locke views on rights are not onlgpna persuasive, but also
remain as compelling today as they did in the 18émtury (MIT
OpenCourseware, 2013: 1).

John Locke’s (1632- 1704) understanding of nat@emmains continuous
with that of Hobbes. In His most celebrated worwo Treatises of
government.ocke describes the current condition of the agavernment

in the First Treatise, while in the Second Treatiseeke demonstrated his
justification for government and his ideals for dggeration. Locke also in
the Second Treatise, advocated that all men aral equl that each should
be permitted to act as long as he doesn’t harmhan@_ocke, 1980: 124).

In his Second Treatise oBovernmentocke also appeals to the “state of
nature” as “a state of liberty.” Locke conceivessthtate as pre political
state which “all men are naturally in that statat{me] and remain so still
by their own consents they make themselves memifes®me political
society (Locke, 1690 cited in Mawson, ND: 8).” Iecdisplays an
understanding of nature also as being prior teadial relations, as “a state
of perfect freedom to order their actions, and asgpof their possessions
and persons, as they think fit, within the boundsthe law of nature,
without asking leave, or depending upon the wilhny other man.”
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Indeed for Locke it is precisely in order that “thew of nature be
observed” that “all men may be restrained from ding others rights, and
from doing hurt to one another.” For Locke, theymeans of restraining
the egoistical impulses of others was already plexvifor in Nature
(Mawson, ND: 8). Locke advocated the framing ofiped in accordance
with nature, or in accordance with the liberty asdvereignty each
individual possesses by virtue of nature. It ishis way that Locke is able,
for the first time, to conceive a propetiperal politics — a politics that
restricts the role of the sovereign at the cerdrsimply helping preserve
and ensure those rights determined by nature Zliberty, life, and estate
(Mawson, ND: 8).”

The source of legitimate political authority for dle lies in certain natural
rights. Consequently, respect of an independefstantive idea of how
people should be ruled is what distinguishes legite from merely de
facto political authority. The social contract izvehicle to secure this idea
in the civil state (Peter, ND: 7).According to the Lockean approach,
human rights are instruments to secure a basiofsetoral rights in the
global political realm — moral rights that limitelclaims to authority that
any political agent might make. The Lockean appgncagygests that human
rights are minimal standards that define how pesptauld be ruled (Peter,
ND: 7). For Locke, people within a commonwealth eggc certain
limitations on rights but ultimately preserve th&indamental rights. The
commonwealth exists for the very reason of presgrtiese rights against
“the injuries and attempts of other men (2nd Teeat87).

If somehow a government fails to protect these tsigit becomes
illegitimate and the people have the duty to owesththat government.
When transitioning from the state of nature to emewnwealth, therefore,
men do not cede or relinquish their fundamentahtsigonly the right to
arbitrate in their own cases (MIT OpenCourseWabd326). Locke’s view
of a sovereign with limited powers, by contrastfully compatible with
inalienable rights. In his account, the governmexists not to hold the
people “in awe,” but to preserve their fundamentaghts (MIT
OpenCourseWare, 2013: 7). For John Locke, thexehaee fundamental
human rights as provided by the natural law. Sugtts are safeguarded by
social contract. These rights are right to lifdelity and property. He
considered them as natural to man. For him, thgkésrare the bases of the
social contract and any attempt to violate thegetsishould be resisted by
all means (Agundu, 2009: 17).

29



3.3 Jean-Jacques Rousseau (1712 — 1778)

Jean-Jacques Rousseau is another influential moithérker on human
rights. in his works “The Social Contract” Roussedraws a fascinating
picture of the state of nature and glorifies ndtughts. Nevertheless, he
postulates that these rights become irrelevantivil society. They are
therefore surrendered as the price of civil rijReusseau, 1968: 58).

SELF-ASSESSMENT EXERCISE

Explain the concept of Natural right and give aidivaccount of the
philosophical theory of Thomas Hobbes, John Lockd dean-Jacques
Rousseau.

4.0 CONCLUSION

The apparent universal recognition that all “Huntsings are born free
and equal in dignity and rights” and that humarhtsg“derive from the
inherent dignity of human person” is not only nobet also revolutionary
in the history of the civilisation of mankind. Tlvencept of an individual
having certain basic, inalienable rights as agaansbvereign State had its
origin in the doctrines of natural law and natuights. Thomas Hobbes
(1588 — 1679), John Locke (1632 —1704) and JeamuéscRousseau (1712
— 1778) are the three major thinkers who propouraletl developed the
Natural Rights theory. In the human right dodyithe idea of natural law
or natural right is encapsulated and humanised.

5.0 SUMMARY

This unit focused majorly on the development of hammights from the
beginning with particular reference, the concepfNatural rights and its
evolution, examining the roles played by Thomas bés) John Locke and
Jean-Jacques Rousseau. They are the principastomiatural rights,

6.0 TUTOR-MARKED ASSIGNMENT

1. Give a brief overview of the historical evolutiohrmiman right.

2. What are natural rights?

3 Examine the postulations of Thomas Hobbes, Johkd.and Jean-
Jacques Rousseau.
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1.0 INTRODUCTION

Human rights are not just an abstract ideal. Tinegly concrete rights of

the individual and concrete obligations of theestdthey must be protected
by all states and respected by all individuals dsglal entities. The

international community should not only observehtsy guaranteed by
various international conventions, primarily basedprinciples contained
in the Universal Declaration of Human Rights; iball also provide states
with assistance and guidance for forming their owvational human rights
protection systems (Schwarzenberg,2009 :7).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J state the need for human rights protection
) Examine the centrality of human rights protectian disaster
management.

3.0 MAIN CONTENT

3.1 Human Rights Protection

At the dawn of the twenty-first century, and slighbver 60 years since
adoption of the Universal Declaration of Human RsgfUDHR), all of the

world’s nations have committed themselves to humgins. At least they
have on paper. Most have ratified several, oradlthe main international
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human rights conventions. Yet bridging the gap frpaper to practice
continues to be the biggest challenge in the waddwprotection of human
rights (Verhagen and Koenders, 2009: 5). The resipoity for protecting

human rights lies with the state first and forem&gtecific responsibilities
are vested in the state’s agents — administrakmislature, courts, police,
army, civil servants — all of whose activities hasebearing on the
protection and fulfilment of human rights (Darc@9r: 16). The practical
task of protecting and promoting human rights isnprily a national one,
for which each state must assume responsibility.tia context of
delivering human rights to individuals, national vgenments play a
particularly important role (Steinerte and Walla2@09: 13).

All international human rights conventions inclutie right to life and the
subsequent obligation of the state to protect(kerris, 2014: 1). In many
countries, democracy, rule of law, a vital civilcggly and respect for
human rights are not guaranteed (Schwarzenber®: 20l states have
positive human rights obligations to protect humayhts (OHCHR, ND
cited in Ferris, 2014: 1). Universal human righte aften expressed and
guaranteed by law in the form of treaties, custgymaternational law,
general principles and other sources of internatitaw. Human rights law
lays downrights (and sometimes duties) for individuals, and comesiing
obligations- both positive and negative (that is, thingsdoand thingsot
to dog — for governments in order to promote and protecthinman rights
and fundamental freedoms of individuals or group®lQDC, 2012: 3).
The range of human rights contained in internatidaav cover almost
every aspect of individual and community life, froetvil and political
rights, to economic, social, cultural and developtak rights. Some of
these rights may be limited by states on ground$ ss public safety,
order, health, morals and the rights and freedomstlters, whilst other
rights may not be limited under any circumstan¢ds@DC, 2012: 3).

The constitution is the highest law of the statestng constitution (or a
constitutional bill of rights) enables civilians ttaim their rights, receive
compensation for violations and should guaranteeight to a fair trial.

All constitutions contain reference to the rightscitizens, yet the level of
detail in which human rights guarantees are integraand vary

considerably. Constitutional reform, no matter omatvscale, provides an
opportunity to improve human rights aspects (CzEcosidency of the
European Union, 2009: 102). Considerable progressbeen made. New
conventions have been drafted, more countries Hmarened the death
penalty, newly created (international) courts amlkmg against impunity

and an increasing number of people around the vetwtticate their lives to
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promoting human rights. At the same time, in aflioes of the world, in
every country, human rights violations continueisitime to focus all of
our attention, from setting standards to implemiarta It is time to create
conditions within every society that guarantee aotability and the
sustainable protection of human rights for all wdisals (Verhagen and
Koenders, 2009: 5). Protection activities relatetite whole spectrum of
rights which guarantee physical, economic, socra folitical security
(Darcy, 1997: 35).

According to Brookings-Bern Project on Internal lecement (2008: 8), it
was revealed that:

Protection encompasses all relevant guaranteeshacigi political as well
as economic, social and cultural rights—attributedhem by international
human rights and, where applicable, internationah&nitarian law.

Although all human rights are fundamentally intéared, for practical
reasons, these rights can be divided into four ggpmamely: (A) rights
related to physical security and integrity (e.gotpction of the right to life
and the right to be free from assault, rape, abjitdetention, kidnapping,
and threats concerning the above); (B) rights eeldab the basic necessities
of life (e.g. the rights to food, drinking watehedter, adequate clothing,
adequate health services, and sanitation); (C)tgigklated to other
economic, social and cultural protection needs. (¢hg rights to have
access to education and work as well as to receestitution or
compensation for lost property); and (D) rightsatedl to other civil and
political protection needs (e.g. the rights togielus freedom and freedom
of speech, personal documentation, political pigditon, access to courts,
and freedom from discrimination). The first two gps of rights are most
relevant during the emergency, life-saving phasaly @he full respect of
all categories of rights, however, can ensure aaleqprotection of the
human rights of those affected by natural disastectuding the displaced.

3.2 Human Rights Protection in Natural Disaster ad Relief
Management

The concept of human rights is increasingly invokedthe context of
humanitarian emergencies; yet the moral and legaisbfor the claims
involved are often little understood (Darcy, 19971n the past decade(s),
there has been growing awareness of the relevanicgeonational human
rights law to prevention, response and recoverynfrdisasters (Ferris,
2014: 1). “Natural disaster” refers to the conseges of events triggered
by such natural hazards as earthquakes, volcanipti@ns, landslides,
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tsunamis, floods and drought that overwhelm loeaponse capacity. Such
disasters seriously disrupt the functioning of anownity or a society
causing widespread human, material, economic orr@mwental losses,
which exceed the ability of the affected commumtysociety to cope by
using its own resources (ISDR, 2007). It is theposesibility of
governments to protect their population(s) fromioretl/ natural disasters
and central to that effort is reducing the risksnatural hazards. While
governments cannot prevent cyclones or earthqualtes; can take
measures to reduce the impact of these eventseanptrople (Ferris, 2014:
3).

Human rights have to be the legal underpinninglloh@amanitarian work
pertaining to natural disasters. There is no olbgal framework to guide
such activities, especially in areas where ther@asarmed conflict. If
humanitarian assistance is not based on a humhts figamework, there is
a risk that the focus will be too narrow and theibaneeds of the victims
will not be integrated into a holistic planning pess. There is also the risk
that factors important for recovery and reconstauncwill be overlooked
(Brookings-Bern Project on Internal Displaceme®Q&: 2). Furthermore,
neglecting the human rights of those affected binah disasters means
overlooking the fact that such people do not ontg in a legal vacuum,
but also in countries without laws, rules and msbns that should protect
their rights. International human rights princip®uld guide disaster risk
management, including pre-disaster mitigation arep@redness measures,
emergency relief and rehabilitation, and reconsimacefforts.

Those at risk need to be protected against violeamu# abuse. Those
displaced need to be provided with protection assistance and need to be
able either to return in safety and in dignity teeit original lands and
property, or to be assisted to integrate locallthimarea to which they have
fled or to settle elsewhere in the country. Adheesto international human
rights standards will help to ensure that the baseds of victims or
beneficiaries are met (Brookings-Bern Project otermal Displacement,
2008: 2). Natural hazards are not disasters, in @nthemselves. They
become disasters depending on the elements of eseyoailnerability and
resilience, all factors that can be addressed hyamu(including state)
action. A failure (by governments and others) teteeasonable preventive
action to reduce exposure and vulnerability aneérbance resilience, as
well as to provide effective mitigation, is therefca human rights question
(OHCHR, ND cited in Ferris, 2014: 1).

From a human rights perspective the right of tHecédd population to be
protected against any kind of discrimination on Hasis of race, colour,

36



INR461 HUMAN RIGHTS

sex, language, religion, political or other opinio@tional or social origin,
property, birth, age, disability or other statusfiparamount importance.

Discrimination includes both intentional discrimiitaa and policies or
activities that have a discriminatory impact disaabaged (Brookings-Bern
Project on Internal Displacement, 2008: 8). Avogdiand preventing
inequities and discrimination between people diyeeffected by the
disaster and those only indirectly affected byt well as between different
groups among the victims, is one of the most compmlkallenges in
disaster relief. Internally displaced persons, wonaad girls, and other
vulnerable groups such as persons with disabilibie$ilV/AIDS, single
parents, elderly persons without family supportnembers of ethnic or
religious minorities and indigenous peoples ara particular risk of being
disadvantaged (Brookings-Bern Project on Interngplacement, 2008: 8).

The scale of displacement caused by disastersiiasexently begun to be
recognized and quantified. The Internal Displacemidanitoring Centre

estimates that over 140 million people were dispdaby sudden-onset
disasters in the five year period from 2008-201Rh wignificant year-to-

year variations. While there are similarities inede between those
displaced by disasters and those displaced by ichridhere seem to be
different patterns of displacement (Ferris, 2014). Hydro meteorological
disasters, the largest cause of disaster-inducsglagement, tend to
displace people temporarily. Indeed, there is ofianassumption that all
disaster-induced displacement is temporary — thapfe can return to their
homes once the flood waters recede or the rubbleleared after an
earthquake. In practice, however, displacement falisasters can be
protracted and there is little evidence of whatgsags with those who are
unable to return to their communities (Ferris, 2Q14).

In addition, a high number of persons also beconternally displaced
when volcanic eruptions, tsunamis, floods, drouglandslides, or
earthquakes destroy houses and shelter, forcirertatf populations to
leave their homes or places of residence. Experidras shown that the
longer the displacement lasts, the greater the agkhuman rights
violations. In particular, discrimination and viténs of economic, social
and cultural rights tend to become more systemier dvne (Brookings-
Bern Project on Internal Displacement, 2008: 1)}e®fthe human rights
violations are not intended or planned. Sometimeasy tresult from
insufficient resources and capacities to prepard aspond to the
consequences of the disasters. More often, they thee result of
inappropriate policies, neglect or oversight. Thesalations could be
avoided if both national and international actarskt the relevant human
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rights guarantees into account from the beginnBrgdkings-Bern Project
on Internal Displacement, 2008: 1).

Perhaps the most fundamental responsibility oestét to protect the lives
of those living in their territories. When governmte are unwilling or
unable to protect people from the effects of natdisasters — or at least
minimize the risks and damages of natural hazarntiés-s a human rights
violation and governments need to be held accoilmtily their actions
(Ferris, 2014: 21). In all cases States have aigatidn to respect, protect
and fulfil the rights of their citizens and of tipeople living in their
territory. States have also an obligation: (a) tevpnt violations of these
rights from (re-)occurring; (b) to stop them whtleey are happening by
making sure that its organs and authorities resiectights concerned or
protect victims against violations by third partiesnd (c) to ensure
reparation and full rehabilitation if violations V& occurred. States
therefore have an obligation to do everything wittkieir power to prevent
and/or mitigate the potential negative consequenas natural hazards
may wreak (Brookings-Bern Project on Internal Desgiment, 2008: 8).

Disaster risk reduction and prevention of displagetrare human rights
issues. Ensuring the impartial distribution of aifter a disaster is not only
a basic humanitarian principle but also a basicdiunght. Developing and
implementing equitable recovery/reconstruction paogs is not only sound
development practice but also a human rights ifSegis, 2014: 21).

Natural disasters are the consequences of evegggered by natural
hazards that overwhelm local response capacity semwusly affect the
social and economic development of a region. Tiauhally, natural
disasters have been seen as situations that alealtenges and problems
mainly of a humanitarian nature. However, increglginit has come to be
recognised, that human rights protection also nézt® provided in these
contexts (Brookings-Bern Project on Internal Displment, 2008: 1). All
too often the human rights of disaster victimsrasesufficiently taken into
account. Unequal access to assistance, discrimmati aid provision,
enforced relocation, sexual and gender-based \delenloss of
documentation, recruitment of children into fighgirforces, unsafe or
involuntary return or resettlement, and issuesroperty restitution are just
some of the problems that are often encounterethtrse affected by the
consequences of natural disasters (Brookings-Bemjed on Internal
Displacement, 2008: 1). Protection is not limitedsecuring the survival
and physical security of those affected by natdisdsters (Brookings-Bern
Project on Internal Displacement, 2008: 8).
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SELF-ASSESSMENT EXERCISE

I. Discuss the reasons why human right protectiosssmtial.
il. How relevant is human right protection during dis&®

4.0 CONCLUSION

All states have positive human rights obligatioasptotect human right.
Protection activities relate to the whole spectfmights which guarantee
physical, economic, social and political securltyis the responsibility of
governments to protect their population(s) fromioretl disasters and
central to that effort is reducing the risks of urat hazards. While
governments cannot prevent cyclones or earthqualtesy can take
measures to reduce the impact of these eventseanpdople. neglecting
the human rights of those affected by natural tegsasmeans overlooking
the fact that such people do not only live in aalegacuum, but also in
countries without laws, rules and institutions thladuld protect their rights.
Most fundamental responsibility of states is totged the lives of those
living in their territories.

5.0 SUMMARY
The need for human right protection feature promilyein this unit, it has

emphasised the human right protection and thefgignce of Human right
protection in disaster management.

6.0 TUTOR-MARKED ASSIGNMENT

1. Examine briefly human right protection.
2. What is the significance of human right protection disaster
management?
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MODULE 2 HUMAN RIGHTS AND THE WORLD

Unit 1 The Generations of Human Rights

Unit 2 Regional Human Rights Protection

Unit 3 Human Rights Promotion and Protection by tbnited
Nation

UNIT 1 THE GENERATIONS OF HUMAN RIGHTS
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 First Generation: Civil and Political Rights
3.2  Second Generation: Economic, Social and @llRights
3.3  Third Generation: Rights to Solidarity, e.dneTright to self-
determination
3.4  Fourth Generation: Rights Related to therirge
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

This module takes you deeper into the course lmynigathe generations of
Human rights, looking at the United Nations and HuanRights i.e United
Nations and Women Rights, United Nations and Carlt rights, Human
Rights and ILO, Human Rights and NGOs, Human Riginmd Amnesty
International. Also examined is the human rightst@ction across regions,
considering mainly: European Regional Human RigW&chanisms, The
Americans, Asian Regional Human Rights Mechanisms the African
Charter on Human rights protection. It highlighlsoa Regional courts and
Human Rights protection, Sub regional organisatiand Human Rights
Protection, specifically the ECOWAS, ECOWAS ComntunCourt of
Justice (ECCJ) and Human Right, finally Nationairtan rights institutions
(NHRIs).

Talking about human rights isn’'t always easy. Ustdrding how they
work in practice can be harder still. There's a ddtinformation about
human rights available from many different souredsom the government
and the law courts to the media and voluntary asgaions — but such
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information can often be contradictory, confusitegalistic or simply not
complete enough to give us what we need to maksesehwhat human
rights are and how they work in action (Klug, 2Q08pdern human rights
scholars generally classify the contents of hunigimts in accordance with
their evolution in modern international law. Durirtige drafting of the
Charter of the United Nations in 1945, the questibnndividual versus
groups’ rights polarised many members (Walters5199).

Should economic, social, and cultural interestsabeorded the status of
rights on par with the traditional liberal values fcee speech, religion,
press, association, etc.? The drafters decidedrdev dip two separate
covenants, one, dealing with political and civghis, and the other treating
economic, social and cultural rights. With regaml implementing
machinery, states could ratify either or both cartias with no more of an
obligation than a periodic report. The two mairemttional Human Rights
Covenants (IHRC)- the United Nations Internatio@alvenant on Civil and
Political Rights (ICCPR) and the United Nationseimational Covenant on
Economic, Social and Cultural Rights (ICESCR) -+eveventually opened
for signature in 1966 and came into force in 19K&lers, 1995: 10).

Human rights cover all aspects of life. Their exarcenables women and
men to shape and determine their own lives in tibequality and respect
for human dignity. Human rights comprise civil goalitical rights, social,
economic and cultural rights and the collectivehtsgof peoples to self-
determination, equality, development, peace andleanc environment
(Nowak, 2005: 3). Common trends and challenges lbanobserved
throughout the development of international andiom@ human rights
regimes since 1945 (Fitzpatrick and O’Flaherty, NI): There are three
overarching types of human rights norms: civil-pcdil, socio-economic,
and collective-developmental (Vasek, 1977). Thet two, which represent
potential claims of individual persons against stegte, are firmly accepted
norms identified in international treaties and cemvons. The final type,
which represents potential claims of peoples aodpg against the state, is
the most debated and lacks both legal and politicedognition
(Globalization 101, ND: 6).

Distinctions have often been drawn between differeategories, or
generations’, of human rights: civil and politicaghts (1st generation)
(Fitzpatrick and O’Flaherty, ND: 9); Although it fiabeen — and
sometimes still is — argued that civil and politiceghts, also known as
“first generation rights”, are based on the conadpton-interference of the
State in private affairs (Nowak, 2005:3); econonsocial and cultural
rights (2nd generation) (Fitzpatrick and O’FlaheNy: 9), whereas social,
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economic and cultural — or “second generation” ghts require the State
to take positive action, it is today widely acknedded that, for human
rights to become a reality, States and the intemnak community must take
steps to create the conditions and legal framewodsessary for the
exercise of human rights as a whole (Nowak, 2005:3nd rights to

solidarity, e.g. the right to self-determinationrd3generation). A fourth
generation of human rights is arguably emergingnglowith new

phenomena (e.g. rights related to the Internetggitrick and O’Flaherty,
ND: 9).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J identify the generations of Human rights
) differentiate between the various generations
. examine each of the generation.

3.0 MAIN CONTENT
3.1 First Generation: Civil and Political Rights

Human rights have developed in a dialectical preads/arious revolutions
and ‘generations’. It began with the bourgeois hetons against
absolutism, feudalism and the power of the Romaithdlia Church,
legitimated by the ideas of the Enlightenmentoralistic natural law, the
social contract, constitutionalism and liberalism Europe and North
America. These culminated in the establishmentwlfand political rights
to life, liberty, property and democratic partidipa in the constitutions of
the nation-states of the 18th and™i€enturies (Austrian Development
Agency, 2010: 7). Together with the secular traditof natural rights —
human rights have their roots in human nature aedrtherent dignity of
humanity — the concept of human rights has progrelysdeveloped as an
ethical standard through the ages (FDFA, ND: 6).

"First generation" human rights, as embodied inl@@PR, stress civil and
political rights over and against the encroachmehtthe state on
individuals. Thus human rights were initially cone®l more in negative
("freedoms from") than positive terms ("rights toStates undertake to
respect and insure right to life and personal intggdue process of law
and a humane penal system, freedom to travel wakiwell as outside
one's country, freedom of expression, religion, eoscience, cultural and
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linguistic rights for minority groups, the right frarticipate in government
and free elections, the right to marry and foundamily, the right to
equality and freedom from discrimination (Waltek895: 11).

The seventeenth, eighteenth and nineteenth cemtwaatributed and
strengthened the civil and political rights, wh$sured civil and political
liberties. The Civil and Political Human Rights arellectively known as
‘Liberty Oriented Human Rights’ because they previdorotect and
guarantee individual liberty to an individual agdinthe State and its
agencies. Liberty rights also referred to as Blugh® are the First
Generation of Human Rights (archive.mu.ac.inf/mywest ). Initially
among the most important were the civil and pditifteedoms enshrined
in national modern constitutions and cataloguetinflamental rights: the
classical “human rights of the first generati(fdDFA, ND: 6).

Civil - political human rights include two subtypesorms pertaining to
physical and civil security (for example, no todurslavery, inhumane
treatment, arbitrary arrest; equality before the)land norms pertaining to
civil-political liberties or empowerments (for expla, freedom of thought,
conscience, and religion; freedom of assembly awldniary association;
political participation in one's society) (Globation 101, ND: 6). First-

generation, “civil-political” rights deal with libéy and participation in

political life. They are strongly individualistiayd negatively constructed to
protect the individual from the state. These riglt:sw from those

articulates in the United States Bill of Rights aheé Declaration of the
Rights of Man and Citizen in the 18th century. Gpalitical rights have

been legitimated and given status in internatidaalby Articles 3 to 21 of

the Universal Declaration of Human Rights and tl®66L International

Covenant on Civil and Political Rights (Globalizati101, ND: 6).

3.2 Second Generation: Economic, Social and Cultalr Rights

The Socialist view of human rights embodied in t@enstitutions of
Socialist people’s democracies of the 20th centwds diametrically
opposed to the civil - political human rights pkidghy and stressed the
real equality of all people as well as their ecommmocial and cultural
rights to work, education, health, social secuaihd an adequate standard
of living. The cold war era was also dominated by iaeconcilable
ideological controversy between these two ‘genemnsti of so called
negative and positive rights (Austrian Developmagency, 2010: 7). In
the course of the 19th century (and th& 2@ntury) the lamentable living
and working conditions of broad sections of theudafion led to carefully
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formulated demands for economic, social and cultugats, known as the
“second generation” of human rights (FDFA, ND: 6).

"Second generation” human rights, embodied in @ESCR, emphasize
economic, social, and cultural rights. Under thisv€hant, states are to
"take steps" "to the maximum of available resoufcéwith a view to
achieving progressively the full realisation” ofsdgated rights (Article
2,1) (Walters, 1995: 11). These include the rightvork, to enjoy just and
favourable conditions of work, to join trade uniprike right to social
security, to protection for the family, for mothexsd children, the right to
be "free from hunger,” to have an adequate standafiving, including
food, clothing, and housing, and the continuousrawpment of living
conditions, the right to the highest attainablendéads of physical and
mental health, to education, and the right to paria cultural life. It must
be admitted that these rights remained essentmadlyibund for the first
decade of the Covenant, and the U.N. is still ateamlier stage of
establishing minimum standards for disadvantagedame societies with
respect to nutrition, health, shelter, and othdegaries (Walters, 1995:
11).

The twentieth century contributed to the developinaard strengthening of
economic, social and cultural rights and the righitaminorities as well.
These rights aim at promotion of the economic ayalas security through
economic and social upliftment of the weaker sestiof the society. These
rights are essential for dignity of personhood a4 as for the full and free
development of human personality in all possibleations. These rights
ensure a minimum of economic welfare of the massas$ their basic
material needs, recognised by the society as easbémtcivilized living
(archive.mu.ac.in/myweb_test). The economic, soara cultural rights,
including the rights of the minorities are colleely known as the
“Security Oriented Human Rights” because these tsigbollectively
provide and guarantee the essential security ifdiffn@f an individual. In
the absence of these rights, the very existenbeimian beings would be in
danger. These are also known as the “Second Gemweraf Human
Rights”. They are also referred to as Red Rightalso as positive rights.
These rights along with the Civil and Political Rig were declared by the
Universal Declaration of Human Rights and later evexcognised by (1)
the Covenant on Civil and Political Rights and @ Covenant on
Economic, Social and Cultural Rights in December 6619
(archive.mu.ac.in/myweb test).

Socio-economic human rights similarly include twabtypes: norms
pertaining to the provision of goods meeting sociaéds (for example,
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nutrition, shelter, health care, education) andmsormertaining to the
provision of goods meeting economic needs (for gtaymwork and fair

wages, an adequate living standard, a social dgcoeit) (Globalization

101, ND: 6). Second-generation, “socio-economicihha rights guarantee
equal conditions and treatment. They are not riglrsctly possessed by
individuals but constitute positive duties upon tevernment to respect
and fulfil them. Socio-economic rights began to lexognized by

government after World War 1l and, like first-geagon rights, are

embodied in Articles 22 to 27 of the Universal xation. They are also
enumerated in the International Covenant on EcooprSiocial, and

Cultural Rights (Globalization 101, ND: 6).

3.3 Third Generation: Rights to Solidarity (e.g. Te right to
self-determination)

"Third generation" human rights, the most contrsiadrof international
human rights, involve "solidarity" among developsigtes as a group, and
among states in general. They are said to be tokeaather than
individual, and include "peoples' rights" to dewiwent, the right to a
healthy environment, the right to peace, the rightthe sharing of a
common heritage, and humanitarian assistance. W&hexception of the
right to self-determination, which internationalwlarecognises as a
collective human right of peoples, none of theghts exist in global treaty
form nor are there established monitoring agenteprotect such rights
(Walters, 1995: 11).

A ‘third generation’ of collective human rightsok shape in the course of
decolonisation in Africa and Asia, centred on tight of the peoples of the
South to political and economic self-determinatioaquality and
development (Austrian Development Agency, 2010:7)a third step the
universal validity of these rights was establishathin the framework of
the United Nations by the human rights instrumeritinternational Law.
In 1945 the United Nations was founded as the firsiversal political
organisation to be devoted, in the words of ther@af 26 June 1945, to
the promotion of the fundamental rights of humadkand to the dignity
and value of each human being (FDFA, ND: 6). Statee no longer free
to take the view that they could treat their owhzens as they liked by
invoking the principles of sovereignty and non-ifgeence in the internal
affairs of other States. It took the totalitariandacriminal nature of
National Socialism and the horrors of the SecondldvV@var to change
people’s minds and convince them that limitationsstrbe placed on State
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sovereignty, both for the protection of individualsd of the community of
nations (FDFA, ND: 7).

The right to development places the human persothetcentre of the
development process and recognises that the humiag Bhould be the
main participant and beneficiary of development Widk, 2005: 3). The
Development Oriented Human Rights are of a vergneorigin in the late
twentieth century. These rights enable an individoaparticipate in the
process of all round development and include enwental rights that
enable an individual to enjoy the absolutely frées @f nature, namely, air,
water, food and natural resources, free from polfluand contamination.
These are known as the Third Generation of HumaghtRior Green
Rights. They are also called Solidarity Rights, &wese their
implementation depends upon international coop@ratSolidarity rights
are of special importance to developing countieause these countries
want the creation of an international order thdt guarantee to them the
right to development, the right to disaster relssistance, the right to
peace and the right to good government (archivacia/myweb_test).

For Nowak (2005:3) The 1986 UN Declaration on theghR to
Development states that:

1. “... every human person and all peoples areledtib participate in,
contribute to, and enjoy economic, social, cultuaald political
development, in which all human rights and fundatalefieedoms
can be fully realised”, [and]

2. “The human right to development also implies fill realization of

the right of peoples to self-determination, whiokludes, subject to
the relevant provisions of both International Cevets on Human
Rights, the exercise of their inalienable righfuth sovereignty over
all their natural wealth and resources.”
Collective -developmental human rights also inclime subtypes:
the self determination of peoples (for example,their political
status and their economic, social, and culturaletigpment) and
certain special rights of ethnic and religious nites (for example,
to the enjoyment of their own cultures, languages] religions)
(Globalization 101, ND: 6).

3.4  Fourth Generation: Rights Related to the Intenet
Man has been quite successful in conceptualisimgamurights, which can
be divided into three different generations. Thestfigeneration deals

mostly with negative rights (i.e. the right notlie subjected to coercion)
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such as freedom of religion, free speech and tiet to a fair trial. The

second generation of human rights concerns posigves (i.e. the right to
be provided with something by others) such as itjet to be employed,
housing and health care. These rights were triggpyeWorld War Il and

are encapsulated in the International Covenant i, Economic and

Social and Cultural Rights (ICESCR). The third gertions of rights are
mostly environmental rights (i.e. sustainable depelent) and they are
generally still in the form of loosely binding lawsuch as the Rio and
Stockholm declaration (Al 'Afghani, 2006).

However, today civilisation is at the beginningtbé knowledge age, an
age where most populations are presumed not to wodgriculture or
industry but in producing knowledge instead. Unldgriculture, which is
affected by climate or industry that pollutes tmvieonment, this type of
production is loosely interconnected with naturahditions as it only
digests and produces one thing: information (Algi#dni, 2006). In this
category are included the “rights related to genetigineering”, rights
which are on the doctrinal debate in what regafdsr trecognition or
prohibition of certain activities. We could put the same category the
rights of future generationsas well as rights that can not belong to an
individual nor to social groups, including natioriteey belongonly to
humanityas a whole (Cornescu, 2009: 7).

The rights of humanity would treat the common tssd the whole

humanity. In the same category it is possible seihrights deriving from
exploration and exploitation of cosmic space. le itlassic way it is
considered that rights related to genetics canldesified as belonging to
this last generation of rights, but even if foudkneration in itself is
challenged as existence. In doing so, there ardifebel rights that ensure
the inviolability of individual rights and unavalddity of human body in

terms of development of medical science, of geadt@ornescu, 2009: 7).
Living things are biologically nothing but genetodes and -- through
molecular manufacturing -- materials are physicalbthing but a set of
atomic structures. Thus, in the knowledge agejtyeial no different than

information itself (Al 'Afghani, 2006).

One of the main problems in the knowledge age w hdormation is

being managed by the legal system. The nomenclatsed by the legal
system is "intellectual property"(IP) and the naitself bears a fallacy as it
attributes information to property, whereas, tharabters of information
significantly differ from tangible properties ordgds" (Al 'Afghani, 2006).
Studying the human genome, genetic manipulatiomitraifertilisation,

experiences with human embryos, euthanasia andn@sgare activities
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that can generate complicated legal issues, ethiwmiral and even
religious, reason for which public opinion has I8thtes to deal with
regulation of these issues. Thus, each persontbaght to life, dignity,
personal identity, closely linked to its genetipayconfiguration, unique,
right which it can transmit as genetic heritageescendants, without being
subject to genetic manipulation (Cornescu, 2009: 7)

The UNESCO Declaration on human genome from 1997:
1. Stipulates the compulsoriness of the intermatioccommunity to

protect the human genome, the right to genetictityeaf a person
entitled to the banning of cloning;

2. stipulates the obligation of States to defehd person and its
dignity, regardless of its genetic characteristics;

3. Stipulates limits of intervention on a persaesetic characteristics,
subordinated to medical purposes, that concern hurealth;

4. The respect of human’s ego from conceptiore#&b death.

SELF-ASSESSMENT EXERCISE
Mention and discuss the generations of human right.
4.0 CONCLUSION

The “generation” terminology harks back to languaged during the cold
war; nowadays, the emphasis is placed on the ptexiof universality,
indivisibility and interdependence of all humanhtg (Nowak, 2005:3).
Yet, the principles of universality, interdependenand interrelatedness of
all human rights are repeatedly emphasised in hot@rnational and
regional contexts (Fitzpatrick and O’Flaherty, NDB). The right to
development is based on the principle of the isilviity and
interdependence of all human rights and fundameintgeddoms. Equal
attention and urgent consideration should be giteethe implementation,
promotion and protection of civil, political, ecana, social and cultural
rights (Nowak 2005:3).

5.0 SUMMARY

This unit has thoroughly examined the developmériwmnan rights and
has classified them into generations as they edolVeday we have clearly
Identified four different generations with each que in their desire to
promote and protect certain rights.
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6.0 TUTOR-MARKED ASSIGNMENT

1. How many generations of Human right do we have?
2. Make distinction between the various generatwiiHuman rights.
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1.0 INTRODUCTION

Talk about human rights and the assertions andalieaf human rights is
commonplace today. Human rights appear increasimglya growing
universal language that has developed with extmarg vigour in the
wake of World War Il. Human rights tend to struetithe space, both at
national and international levels, within which haimbeings attempt to
construct a moral order of universal and globapscWalters, 1995:1).

Despite theoretical and philosophical debates awmiog the existence,
justification, and universality of human rightsgetleoncrete violations of
human beings through genocide, torture, disappeeasarstate policies of
starvation, slavery, racism, mass rape, domestitente against women,
and discrimination-- cry out for care of and sotita with, victims of

oppression (Walters, 1995:1). The atrocities of M/owar 1l had a

significant impact on the development of our modanderstanding of
human rights across the world. The newly estabdisddl and Council of
Europe made the protection of human rights fundaahém their work. The
UN set up a Human Rights Commission which drafted adopted a
Universal Declaration of Human Rights in 1948, foendation of UN

human rights treaties and conventions (Equality dtdman Right

Commission, 2012: 10).

At the global level human rights are being devetbpethe framework of
the United Nations. This intent was made clear ftbm beginning in the
Charter of 1945 which speaks of “promoting and emaging respect for
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human rights and for fundamental freedoms for &hewt distinction as to
race, sex, language, or religion” (Art. 1 Par. B)e first step towards the
achievement of this goal was the Universal Dedlanabf Human Rights
(UDHR) of 1948. As well as a catalogue of classraglhts to freedom and
equality together with certain procedural guarastgets. 8, 10 and 11) it
contains a number of fundamental social rights saghhe right to social
security (Art. 22) and the right to work (Art. 23 rticle 29 speaks of the
individual's responsibilities towards the community which he or she
lives, i.e. evoking the existence of certain “funrantal duties”.

Drawing largely from FDFA (ND: 8) it was revealdaat, The UDHR has
been successful as the formulation of a humangighdgramme to serve as
a yardstick by which to measure future developmeniaternational law.
As a Declaration however it has no legal force. Theactical
implementation of this programme, i.e. the drafting human rights
instruments that are binding in international lawas proven to be an
extremely difficult and time-consuming processwés not until 1966 that
the UN General Assembly adopted two binding agregsn®n human
rights:

. The International Covenant on Civil and PolitiBights (ICCPR).
. The International Covenant on Economic, Soaial €ultural Rights
(ICESCR). Both came into force in 1976.

Whereas the ICCPR contains all the classical cighits and liberties of
individuals, the ICESCR focuses mainly on sociainha rights. Although
the original idea was to include both social amdl aights in a general
convention, as a comprehensive codification of humghts, the East-
West conflict resulted in their being split intodweparate “covenants” as a
compromise, one concentrating on social rightsl¢age the States of the
former Socialist bloc, and the other focusing onl cights in line with the
freedoms cherished by the Western Atlantic Stef@&FA, ND: 8). In the
UN System the “International Bill of Rights”, costing of three essential
documents — the UDHR, the ICCPR and the ICESCR s baen
complemented by additional international human tegtonventions and
protocols (FDFA, ND: 8).

The nine core international human rights treatiealidg with specific
human rights are:

1. The International Covenant on Civil and PdditiRights (ICCPR)
(1976)
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2. The International Covenant on Economic, Scama Cultural Rights
(ICESCR) (1976)

3. The International Convention on the Eliminatioh All Forms of
Racial Discrimination (ICERD) (1969)

4. The Convention on the Elimination of All Formog Discrimination
against Women (CEDAW) (1981)

5. The Convention against Torture and Other Crdhuman or

Degrading Treatment or Punishment (CAT) (1987)

6. The Convention on the Rights of the Child (CRT990)

7. The International Convention on the Protectérthe Rights of All
Migrant Workers and Members of their Families (ICRW(2003)

8. The International Convention on the Rights afrd@ns with
Disabilities (2008)

9. The International Convention for the ProtectudrAll Persons from

Enforced Disappearance (United Nations, 2008yether they form
the bedrock of international efforts to protect lamrights (FDFA,
ND: 8).

These treaties create obligations on States Padiestablish and enact
laws promoting and protecting human rights at tagomal level.

Following the end of the Cold War, and in particutance the Vienna

World Conference on Human Rights, ratifications éaincreased

noticeably. Today 81 per cent of United Nations remstates have
ratified four or more of the seven most importan Wuman rights

conventions. These and other treaties have hetpedetite the basis for a
generalised understanding of human rights at thegnational level and a
lasting, global awareness of fundamental humantgighurther adding to
the global protection of human rights in the frarnekvof the UN, there are
a number of human rights conventions at the regdjienal (FDFA, ND: 8).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J highlight the roles of United Nations in promotiand protection of
Human Rights

) identify the various mechanisms put in place torgogee Human
Rights protection

) discuss the role (s) of United Nations in women elmittiren rights

. explain the nexus between human rights and ILO, BGénd
Amnesty international.

53



3.0 MAIN CONTENT
3.1 United Nations and Women Rights

. By the time men began symbolically to order theverse and the
relationship of humans to God in major explanat@ystems, the
subordination of women had become so completelyeted that it
appeared ‘natural' both to men and women...On dhexamined
assumption that this stereotype represented reahstitutions denied
women equal rights and access to privileges, etunatdeprivation for
women became justified and, given the sanctityadition and patriarchal
dominance for millennia, appeared justified anduret (Lerner, 1986:
211) At least one in three women worldwide will expederphysical or
sexual violence in their lifetime, often perpetchtsy anintimate partner.
Violence against women and girls isumdamental human rights issue and
a central challenge tdevelopment, democracy and peace (WHO, 2013
guoted in Oxfam, 2014).

Right is a justifiable claim, on legal or moral grals, to have or obtain
something, or to act in a certain way (Shorter @xfnglish Dictionary,

3rd Edition). It is useful to think of rights aslikclaims or entitlements,
which may be moral or legal, that one party makgesrest another (Darcy,
1997: 9). The term “women’s rights” encompasses yrdifferent areas,
making it among the most difficult areas of lawdfine. Women'’s rights
are most often associated with reproductive righexual and domestic
violence, and employment discrimination. But wonsenghts also includes
immigration and refugee matters, child custodymaral justice, health
care, housing, social security and public bendfiis| rights, human rights,
sports law and international law (Rosenfeldal, 2007: 4). Rights to the
removal of laws, practices, stereotypes and pregsdihat impair women's
well-being are rights that are relevant to womdmealth. Rights to have
access to health through education and healthcesrare also necessary.

When women experience disadvantage in contrasttiier anembers of
their families, communities or societies, they via# considered to suffer
discrimination because they are women. When tlaenilfes, communities
or societies are disadvantaged in contrast to démeilies, communities or
societies, women suffer compounded disadvantad@®deto such features
as race, class and, for instance, geographicati¢mcéCook, 1994: 3).

After the adoption of the Universal Declaratiore thommission on Human
Rights began drafting two human rights treaties, ltiternational Covenant
on Civil and Political Rights and the Internatioi@dvenant on Economic,
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Social and Cultural Rights. Together with the Unsa Declaration, these
make up the International Bill of Human Rights. B&ovenants use the
same wording to prohibit discrimination based oreli alia, sex (art. 2), as
well as to ensure the equal right of men and wotoghe enjoyment of all

rights contained in them (art. 3) (UN, 2014: 5)eThternational Covenant
on Civil and Political Rights guarantees, amongeothghts, the right to

life, freedom from torture, freedom from slaverfgetright to liberty and

security of the person, rights relating to due psescin criminal and legal
proceedings, equality before the law, freedom oWvemeent, freedom of
thought, conscience and religion, freedom of asditi, rights relating to

family life and children, rights relating to citzghip and political

participation, and minority groups’ rights to thetulture, religion and

language. The International Covenant on Economacigd and Cultural

Rights guarantees, for instance, the right to wdhk, right to form trade
unions, rights relating to marriage, maternity @hdd protection, the right
to an adequate standard of living, the right tdthe#he right to education,
and rights relating to culture and science (UN,2@).

Violence against women (VAW) is the most widespreanl persistent
violation of human rights. According to a 2013 stuilom the World
Health Organisation (WHO), at least one in threem@n worldwide (35
per cent) will experience physical and/or sexuallence during their
lifetime, usually at the hands of someone they knblws meansnorethan
one billion womerworldwide are affected by VAW. The WHO data found
that an average of 25.5 per cent of women in Eureifiebe affected by
violence and an average of 37.7 per cent of womeBouth East Asia will
experience violence (Oxfam, 2014: 1). Women's sghtthe health care
sector may be violated by the lack of certain lmeaéirvices. They may be
violated by lack of information about their headiptions, or simply a lack
of appropriate technology to ease their burderde&and outside the home.

Today, the ranks of the poor are disproportionatdlgd with single
women who are heads of households. These poor wasemell as young
girls, resort to coping strategies which includeowgse to low-paid jobs in
environments fraught with known risks to their olvgalth, and to that of
future generations. Many of them are easy preyhéo rising number of
prostitution rings, and are victims of violenceape and other physical
abuse which is accentuated in periods of crisit siscethnic conflict and
war (Hammad, 1994: v).

In terms of modem human rights law, which guaranespity between the
sexes, many of the health disadvantages of womanbeaclassified as
injustices. Maternal death, for example, is onlg #nd point in a series of

55



injustices that many women face. They eat last aad least, are

undereducated and overworked. They are recognaethéir childbearing

capacity with little attention paid to anything eelthey can do. Some 500
000 women die each year from preventable causatedeto complications
of pregnancy and childbirth. Yet many societiesirgvlow status to

women, accept maternal death as the natural ordénirmgs (Hammad,

1994: v).

Violence against women is ‘Any act of gender-basgiedence that results
in, or is likely to result in, physical, sexual psychological harm or
suffering to women, including threats of such actsgrcion or arbitrary
deprivation of liberty, whether occurring in publbe in private life (UN,
1993). Women living in poor countries or societiegh a high level of
inequality between women and men lack control dlierr lives. Poverty
and women's unequal status in society are shapedifteayent forms of
discrimination against women, including violenceverty and inequality
reinforce patterns of violence. In turn, violenceegs women and girls
trapped in poverty and marginalization. It limit®nmven’s choices and their
ability to access education, earn a living and ipigdte in political and
public life. It also robs women of control over ith@wn bodies and
sexuality, as well as being a major cause of ilitie disability and death.
The everyday consequences that result from violegasenst women and
girls undermine development efforts and the buddif strong
democracies, just and peaceful societies (Oxfarty 24).

Unequal gendered power relations manifested inridigtatory laws,
norms, standards and practices have been identfiedne set of root
causes for violence, poverty and inequality, andtnne addressed to end
the scourge of VAW. In everyday life, these factomse key to
understanding the stereotypical attitudes and fsedibout gender roles and
identities through which violence is perpetuatecfé, 2014: 4). In its
2012 World Development Report, the World Bank idesd VAW as a
key issue that holds back societies from full depeient and growth for
all, and gender equality for women (World Bank, 20dited in Oxfam,
2014: 4).

Attaining equality between women and men and elatmng all forms of
discrimination against women are fundamental humgts and United
Nations values. Women around the world neverthetegsilarly suffer
violations of their human rights throughout theivek, and realising
women’s human rights has not always been a priocfithieving equality
between women and men requires a comprehensivasiandding of the
ways in which women experience discrimination areldenied equality so
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as to develop appropriate strategies to eliminath sliscrimination (UN,
2014: 2). The United Nations has a long historyad@iressing women’s
human rights and much progress has been madeunrsggvomen’s rights
across the world in recent decades. However, impbgaps remain and
women’s realities are constantly changing, with neaanifestations of
discrimination against them regularly emerging. 8ognoups of women
face additional forms of discrimination based omithage, ethnicity,
nationality, religion, health status, marital sgteducation, disability and
socioeconomic status, among other grounds (UN, 2214

After the adoption of the Universal Declaratiore thommission on Human
Rights began drafting two human rights treaties, ltiternational Covenant
on Civil and Political Rights and the Internatioi@dvenant on Economic,
Social and Cultural Rights. Together with the Unsat Declaration, these
make up the International Bill of Human Rights. Tgrevisions of the two

Covenants, as well as other human rights treatreslegally binding on the
States that ratify or accede to them. States th#fyrthese treaties
periodically report to bodies of experts, whichussecommendations on
the steps required to meet the obligations laid iouthe treaties. These
treaty-monitoring bodies also provide authoritatiméerpretations of the

treaties and, if States have agreed, they alsademisdividual complaints

of alleged violations (UN, 2014: 4)

Similarly derived from the Universal Declaratioreaegional human rights
conventions, including the European Convention #og Protection of

Human Rights and Fundamental Freedoms (the Europeamention) (6)

and its Social Charter (7), the American ConventarHuman Rights (the
American Convention) (8) and its Additional Protbdn the Area of

Economic, Social and Cultural Rights, and the AncCharter on Human
and Peoples' Rights (the African Charter) (9). €hesgional conventions
all prohibit discrimination on grounds of sex aredjuire respect for various
rights related to the promotion and protectionedlth (Cook, 1994: 2).

The leading modern instrument on women's equalgjgterived from the
Universal Declaration, is the Convention on therilation of All Forms
of Discrimination against Women (the Women's Cottieen(14), adopted
in 1979. The Women's Convention is the definitimeinational legal
instrument requiring respect for and observanceghef human rights of
women. This Convention is universal in reach antm@hensive in scope.
The Convention is the first international treatywhich Member countries,
known as States Parties, assume the legal dutyinhiinate all forms of
discrimination against women in civil, politicalc@omic, social and
cultural areas, including health care and famignping. As of 1 January
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1994, 130 countries had become States PartiesstaCtinvention (Cook,
1994: 2).

United Nations has played significant roles in adhag and advocating the
rights of women. UN (2014: 11) summed the actigittd United Nations
thus:

Women’s rights have been at the heart of a seriesnternational
conferences that have produced significant politicammitments to
women’s human rights and equality. Starting in 19&Hich was also
International Women’s Year, Mexico City hosted Werld Conference on
the International Women’s Year, which resulted lre tWorld Plan of
Action and the designation of 1975-1985 as theddnNations Decade for
Women. In 1980, another international conferencavomen was held in
Copenhagen and the Convention on the EliminationAbfForms of
Discrimination against Women was opened for sigmatlihe third World
Conference on Women was held in Nairobi, with them@ittee on the
Elimination of Discrimination against Women havibggun its work in
1982. These three world conferences witnessed agireary activism on
the part of women from around the world and laie gmoundwork for the
world conferences in the 1990s to address womeglgst, including the
Fourth World Conference on Women held in BeijinglB05. In addition,
the rights of women belonging to particular groupsch as older women,
ethnic minority women or women with disabilitiesave also been
addressed in various other international policy ueents such as the
International Plans of Action on Ageing (Vienna82%nd Madrid, 2002),
the Durban Declaration and Programme of Action {30énd the World
Programme of Action concerning Disabled Person8Z19

International Conventions on the Protection of Women’s Right

0 Beijing Convention 1995

O Convention against Torture and other Cruel, Inanrar Degrading
Treatment or Punishment 1984

0 Convention for the Suppression of the TrafficFiarson and of the
Exploitation of the Prostitution & others 1950

O Convention on Consent to Marriage, Minimum Age Marriage
and Registration of Marriage 1962

O Convention on Elimination of All Forms of Discrimation against
Women (CEDAW) 1979

0 Convention on Political Rights of Women and theuiality of
Married Women

0 Convention on the Nationality of Married WomerbI9
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0 Conventions on Abolition of Slavery and Traffiogiin Women
0 Conventions on Voluntary Marriage and Minimum sgér

Marriage

O International Convention on Civil and PoliticagRts 1966

0 International Covenant on Economic, Social anttutal Covenant,
1966

0 Protocol to Prevent, Suppress and Punish trafftckn person,
especially Women and Children, Supplementing thaednNations
Convention against Trans National Organized Crig@4xL

0 United Nation’s Charter

0 Universal Declaration of Human Rights 1948 (Alvdbkem, 2010:
11)

Regional

O African Charter on Human and People’s Right 1981
0 Declaration on Gender Equality in Africa 2004 (Altrdheem, 2010:
11)

3.2 United Nations and Children’s Rights

Armed conflicts and increasingly frequent naturngbdters continue to scar
children’s lives. Each year, natural and man-madmsters affect an
estimated 231 million people worldwide (World watthstitute Report.

2007 cited in The International Save the ChildretiaAce, 2007: 9),

causing countless injuries and deaths and costiiigns of dollars. The

majority of the affected people are usually chifd(@he International Save
the Children Alliance, 2007: 9). Almost half of dircibly displaced

persons globally are children — over 12 millionlggiand boys (United
Nations High Commissioner for refugees (UNHCR), 00). There are

currently 250-300 million children affected by humtarian crises and
disasters globally (International Save the Childilhance, 2006: 8.);

increasingly, they come from or stay in urban ar€xsthe estimated 24.5
million conflict-related internally displaced peepl(IDPs) in the world,

about 50% are children (The International Save @mldren Alliance,

2007:9).

Many refugee children spend their entire childhood displacement,
uncertain about their future. Children — whethefugees, internally
displaced or stateless — are at greater risk tloltsaof abuse, neglect,
violence, exploitation, trafficking or forced redruent into armed groups.
They may experience and witness disturbing eventseoseparated from
their family. At the same time, family and othercsd support networks
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may be weakened and education may be disruptedeTdveperiences can
have a profound effect on children — from infanag &hildhood through to
adolescence. During emergencies and in displacemelst face particular

gender-related protection risks (United Nations HHiGommissioner for

refugees (UNHCR), 2006: 7). Children are also higisilient and find

ways to cope and move forward in the face of hapdahd suffering. They
draw strength from their families and find joy mehdships. By learning in
school, playing sports, and having the creativesa explore their talents
and use some of their skills, children can be actwembers of their
community (UNHCR), 2006: 7).

Forced displacement exacerbates children’'s expostore neglect,
exploitation and sexual and other forms of violeand abuse. Children are
at particular risk and require special attentioe do their dependence on
adults to survive, their vulnerability to physi@aid psychological trauma,
and their needs that must be met to ensure nonmoeltly and development
(UNHCR'’s Age, Gender and Diversity Policy, 2011)h&her internally
displaced or a refugee, whether as a result of wail, unrest or natural
disaster, whether in an urban, rural or semi-rusatting, a child’'s
vulnerability to abuse during a crisis is very higfamilies suffer multiple
and severe disruptions: losing their homes andiliveds, and often also
losing their autonomy and dignity when trying tadah humanitarian relief
and protection. With an uncertain future, repeat@dtional stress and only
minimal access to education, children are at rifksexual abuse and
exploitation, physical harm, separation from thiamilies, psychosocial
distress, gender-based violence, economic exglmitatecruitment into
armed groups, and other forms of harm (Internati@ave the Children
Alliance, 2007: 9).

Over 200 million children between 5 and 14 yearsagé are working
world-wide. This figure represents one- fifth oéttotal population of girls
and boys in this age group. About 111 million cteldare in what has been
termed as “hazardous work” which refers to formsladfour which are
likely to have adverse effects on the child’s sgfdétealth, and moral
development. Nearly 10 million of these childrea angaged in some form
of slave labour, armed conflict, prostitution ompagraphy, or other illicit
activities. Some observers believe that these dégurnderstate the real
magnitude of child labour. The implications of tkituation are significant,
complex, and multidimensional (Betcherman et aQ£2Q).

The term ‘child protection’ is used in different yga by different
organisations in different situations. The termlwiean protection from
violence, abuse and exploitation. In its simplestn?, child protection
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addresses every child’s right not to be subjectetlatrm. It complements
other rights that, inter alia, ensure that childreceive that which they need
in order to survive, develop and thrive (UNICEF dnter Parliamentary
Union, 2004: 8). Child protection covers a widegamf important, diverse
and urgent issues. Many, such as child prostituaoa very closely linked
to economic factors. Others, such as violence enhtbme or in schools,
may relate more closely to poverty, social valussrms and traditions.
Often criminality is involved, for example, withgard to child trafficking.
Even technological advancement has its protectgpeas, as has been
seen with the growth in child pornography (UNICEmda Inter
Parliamentary Union, 2004: 8).

Expressing the need for, as well as the danger idihaelding child
protection UNICEF and Inter Parliamentary Union(q2010) affirms that:
Child protection is a special concern in situatiasfs emergency and
humanitarian crisis. Many of the defining featuret emergencies —
displacement, lack of humanitarian access, breakdovwamily and social
structures, erosion of traditional value systemsuléure of violence, weak
governance, absence of accountability and lackcoéss to basic social
services — create serious child protection probldingergencies may result
in large numbers of children becoming orphanedpldt®d or separated
from their families. Children may become refugees be internally
displaced; abducted or forced to work for armedigso disabled as a result
of combat, landmines and unexploded ordnance; dgxexploited during
and after conflict; or trafficked for military puoges. They may become
soldiers, or be witnesses to war crimes and comrdejustice
mechanisms. Armed conflict and periods of repressgiorease the risk that
children will be tortured. For money or protectiarhildren may turn to
‘survival sex’, which is usually unprotected andrezs a high risk of
transmission of disease, including HIV/AIDS.

Children’s rights are enshrined in internationat,lancluding the United
Nations Convention on the Rights of the Child (UN©DRUN Convention
on the Rights of the Child, 1990). Internationahsensus developed on the
need for a new instrument that would explicitly layt the specific and
special rights of children. In 1989, the United iNa$ Convention on the
Rights of the Child was adopted by the General Adde It rapidly
became the most widely ratified human rights traatyistory, enjoying
almost universal ratification (UNICEF and Inter Ranentary Union,
2004: 10). The Convention on the Rights of the &€hddvances
international standards on children’s rights in amber of ways. It
elaborates and makes legally binding many of thletsi of children laid out
in previous instruments. It contains new provisioglating to children, for
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example, with regard to rights to participationdahe principle that in all
decisions concerning the child, the child’'s begtnests must come first. It
also created for the first time an internationaldyoresponsible for
overseeing respect for the rights of the child, @mnmittee on the Rights
of the Child (UNICEF and Inter Parliamentary Uni@@04: 10).

Children’s right to be heard and to be taken ssfhjois a crucial and also
visionary provision of the Convention on the Rigbfsthe Child. It has
helped to see childhood through a new lens and g@aimenewed
understanding of citizenship and democracy (Will&@10: vii). Child
protection work aims to prevent, respond to, astlke the abuse, neglect,
exploitation and violence experienced by childrem all settings
(International Save the Children Alliance, 2007: Recognition of the
child’s right to protection is not limited to theo@vention on the Rights of
the Child. There are a number of other instrumehtth those of the
United Nations and those of other international eeglonal bodies, which
also lay out these rights. These instruments ireclud

. The African Charter on the Rights and Welfarelhe Child of the
Organisation for African Unity (now African Uniof 1990

. The Geneva Conventions on International HumaaitaLaw (1949)
and their Additional Protocols (1977)
. International Labour Convention No. 138 (19748hich states that,

in general, persons under the age of 18 may netrijgoyed in jobs
that are dangerous to their health or developnaerd, International
Labour Convention No. 182 (1999) concerning thehi®iGon and
Immediate Action for the Elimination of the Worsbrims of Child
Labour
. The Protocol to Prevent, Suppress and PunisHfidkiag in

Persons, Especially Women and Children to the UNvEntion on
Transnational Organized Crime (UNICEF and Interlig&axentary
Union, 2004: 10).

3.3 Human Rights and ILO

“Everyone has the right to life, to work... to justdafavourable conditions
of work... Everyone has the right to a standard whg adequate for the
health and well-being of himself and of his family (From the Universal
Declaration on Human Rights, UN, 1948 Article 238: 1

The concept of economic rights like political, sdand cultural has deep
roots in history; but the articulation of these deabs as rights is primarily
a modern phenomenon. Rebellions, riots and oth#&orsc by various
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workers as individuals or in groups against expltn, taxation and other
forms of oppression as well as during famines aoldigal crises are part
of global history (Apsel, ND: 2. Part of the history of workers’ oppression
has been a range of violations of “bodily integrityack of decent working
conditions resulted in serious health issues ssctulaerculosis, asbestosis
and increased mortality rates. Long hours of worldar hazardous
conditions led to workers living with debilitatingnd painful health
conditions world-wide. The repercussions of sucpl@tation have long-
lasting physical and mental effects on people’edivand those of their
families and communities (Apsel, ND: 2). “The pudten of the worker
against sickness, disease and injury arising outi©employment” is not
only a labour right but a fundamental human righd & one of the main
objectives of the ILO as stated in its Constitutidrherefore, the ILO
contribution to the recognition of human rightstire world of work is
clearly reflected in the fundamental principlestsflabour standards (ILO,
2009: 5). Our workplaces should protect us fronmhdf we work in risky
environments, then we go to work every day withghlthance of coming
home injured, sick - or not coming back home aflailD, 2009: 5)

Giving us a background to the need for Human rigiattection at work
place Apsel (ND: 2) was apt in his analysis. Apbignantly asserts that:

The 1911 Triangle Fire (the loss of 146 employeésthe Triangle
Shirtwaist Co. who were locked in and perished ifa&ory fire) and its
aftermath are part of the long struggle for humanndis to achieve
economic rights including the right to live and wam dignity. This history
is part of the movement to transform the idealsndérnational human
rights into reality for people in their everydayds. In many respects,
human rights run counter to the grain of historywhich power and
privilege have been based on birth, class, raamepty, gender and other
markers. The United States and Great Britain ascémres of capitalist
development and industrialisation have been majes ®f strikes, unrest,
labour organising and a series of work accident$ kfings in which
workers lost their lives. Hence, workers who orgadifor fair wages and
decent working conditions and those who gave ujr thees, including
victims of the Triangle Fire, are part of the mowsto resist injustice and
oppression and work toward human solidarity andhenuc rights.

In this sense, when it comes to workers’ healthrkn@an be a positive
experience or a very negative one. When we workbaeme financially

independent: we can reward ourselves with satigfgiar basic needs and
to indulge our desires. In turn, the whole give-takk process interacts
with our social aspirations and has repercussionsur psychological and
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physical health - our well-being. This workplaceiethtakes us away from
our homes for a major part of everyday should trempect our wellbeing.
Being productive and active for decades of ourslighould allow us to
preserve our health long after we enter our reergigears (ILO, 2009: 5).

Following the devastation of World War |, a numbar international
organisations such as the League of Nations andH#geie Peace Palace
were founded to work toward peace and to preventflicts. The
importance of providing economic justice was untterd as a crucial part
of this international movement to secure peacesalility. Article 23 of
the League of Nations Covenant included the “fad Aumane conditions
of labour for men, women, and children” and enwisid the establishment
of international organisations to realize this chjee. This goal was the
focus of the International Labour Organisation ()L&3tablished in 1919 in
Paris to promote fair and humane conditions for ke through legal
mechanisms and monitoring procedures (Apsel, ND: 2)

The ILO was established in 1919 by the Treaty ofsd#les. It was the
only element of the League of Nations to survive 8econd World War,
and it became the first specialized agency of thedd Nations system in
1945. The tripartite structure of the ILO (govermis employers, and
workers) is unique among intergovernmental orgaioiss, and the ILO is
the only organisation in which governments do retehall the votes (UN,
ND: 1). The ILO is composed of three organs: @eneral Conferencef
representatives of member states (the "Interndtibabour Conference");
the Governing Bodyand thelnternational Labour OfficeThe Conference
and the Governing Body are composed of half of gowent
representatives and half of representatives of eyeps and workers of
member States. The presence and voting power sé then-governmental
elements give the ILO a unique perspective on tioblpms before it and
offer possibilities for dealing with practical pideims facing ILO members
(UN, ND: 1).

The ILO’s vision was emerged from “the premise tbatversal, lasting

peace can be established only if it is based upecert treatment of
working people”. The ILO charter of general legalnpiples included

rights of association and collective bargaininguadgrights for women,

abolition of child labour and limits on working hsu(Apsel, ND: 2). At

least 53 million people, the vast majority of white women and girls, are
employed in private homes as domestic workers (IR@13: 19). They

carry out essential tasks for the household, inelmwadtooking, cleaning,

laundry, shopping, and caring for children and gydenembers of the
employer’s family (Human Rights Watch, 2012: 2).
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Domestic workers contribute substantially to theobgl economy,
constituting 7.5 percent of women’s total wage ewplent worldwide
(ILO, 2013: 2).Migrant domestic workers provide billions of doam
remittances for their countries of origin. Domestiork is not only an
important livelihood for workers, but also enabéaployers to better their
standard of living by maintaining employment ouésithe home (Human
Rights Watch, 2012: 2). Despite their importantntabutions,
discrimination, gaps in legal protections, and theéden nature of their
work place, domestic workers are at risk of a widage of abuses and
labour exploitation. Around the globe, domestic kevs endure excessive
hours of work with no rest, non-payment of wagescdéd confinement,
physical and sexual abuse, forced labour, andidkaiy. Children—who
make up nearly 30 percent of domestic workers—amgtamt domestic
workers are often the most vulnerable. In many t@es) domestic workers
are excluded from national labour laws, leavingntheo legal right to
limits on their hours of work, a minimum wage, aleguate rest. A 2009
survey of 70 countries by the International Lab&nganisation (ILO)
found that 40 percent did not guarantee domestikave a weekly day of
rest, and half did not impose a limit on normal fsoof work for domestic
workers (ILO, 2009: 50). Without legal protecti@omestic workers are at
the mercy of their employers (Human Rights Watc{,2 2).

An impressive array of laws on both the nationedjional and international
level have been drafted and passed to protect wotkat articulate a range
of rights from free association, the right to striko healthy work
conditions. Yet, the struggle to concretely realihese rights goes on
(Apsel, ND: 2). “The protection of the worker agstisickness, disease and
injury arising out of his employment” is not only labour right but a
fundamental human right and is one of the mainatlwes of the ILO as
stated in its Constitution. Therefore, the ILO cimition to the recognition
of human rights in the world of work is clearly lefted in the fundamental
principles of its labour standards (ILO, 2009: 5).

On June 16, 2011, ILO members — governments, trawiens, and
employers’ associations — voted overwhelmingly tdo@ the ILO
Convention Concerning Decent Work for Domestic Véask (Domestic
Workers Convention, No. 189). This groundbreakiregtly establishes the
first global standards for domestic workers. UndbBe Convention,
domestic workers are entitled to the same baslkdgigs those available to
other workers in their country, including weeklyydaoff, limits to hours of
work, minimum wage coverage, overtime compensatsmtjal security,
and clear information on the terms and conditioheroployment (Human
Rights Watch, 2012: 3). The new standards obligeegoments that ratify
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to protect domestic workers from violence and aptsaegulate private
employment agencies that recruit and employ domestirkers, and to
prevent child labour in domestic work. Since then@ntion’s adoption in
2011, dozens of countries have taken action togtinen protections for
domestic workers. Several countries from Latin AmgrAsia, Africa, and
Europe have already ratified the Convention, whileers have pledged to
do so. Many others are undertaking legislative rmafto bring their laws
into compliance with the new standards. Alreadyllions of domestic
workers have benefited from these actions (Humaht®iWatch, 2012: 3).

The Domestic Workers Convention (C 189) requirevegoments to
provide domestic workers with the same basic labognts as those
available to other workers, to protect domestic keos from violence and
abuse, to regulate private employment agencies rd@tiit and employ
domestic workers, and to prevent child labour imdsetic work (Human
Rights Watch, 2012: 3).

The following is a brief summary of its provisioftduman Rights Watch,
2012: 3).

Article 3:  domestic workers should enjoy the ILO fundamknta
principles and rights at work:

1) freedom of association;
2) elimination of forced labour;
3) abolition of child labour;
4) elimination of discrimination

Article 4. protections for children, including a minimum agad
ensuring that domestic work by children above #ge does not interfere
with their education

Article 5:  protection from abuse, harassment, and violence

Article 6:  fair terms of employment, decent working comatis, and
decent living conditions if living at the workplace

Article7: information about terms and conditions of empieyt,
preferably in written contracts
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Article 8:  protections for migrants, including a writterbjoffer before
migrating and a contract enforceable in the cguif employment.
Countries should cooperate to protect them and ifgpgerms of
repatriation

Article 9: prohibits confinement in the household duringt resriods or
leave, and ensures domestic workers can keep fessports/identity
documents

Article 10: equal treatment with other workers with regamshours of
work, overtime pay, and rest periods, taking intcaunt the special
characteristics of domestic work;

Article 11: minimum wage coverage where it exists

Article 12: payment at least once a month and a limited ptapo of
“payments in kind”

Article 13: right to a safe and healthy working environmeain(be applied
progressively)

Article 14: equal treatment with regard to social securitycluding
maternity protection (can be applied progressively)

Article 15: oversight of recruitment agencies including iriigedion of
complaints, establishing obligations of agenciemngities for violations,
promoting bilateral or multilateral cooperation @egments, and ensuring
recruitment fees are not deducted from domestikersi salaries

Article 16: effective access to courts

Article 17: effective and accessible complaints mechanisnegsores for
labour inspections and penalties (adapted from HuRights Watch, 2012:
3).

Other areas of coverage are: The Selected Conwentiand
Recommendations of General Application

Labour Inspection Convention, 1947 (No. 81)

Protection of Wages Convention, 1949 (No. 95)

Employment Policy Convention, 1964 (No. 122)

Occupational Safety and Health Convention, 1981 @%$56)

Maternity Protection Convention, 2000 (No. 183)
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Safety and Health in Agriculture Convention, 200ib(184) ( ILO Note,
ND).

The international labour code currently consist&&8 conventions and 202
non-binding recommendations. Ensuring that cousthnmplement the
international conventions on labour rights and d¢dads which they ratify,
and monitoring the application of these standaraisnéd at promoting
opportunities for women and men to obtain decedt@oductive work, in
conditions of freedom, equity, security and dighity the core function of
the ILO (Danida, 2014: 3). Eight of the conventioage binding for
member states even without the states havingeadtihem. These are the
so-called core conventions: # 29 on forced lab@980Q); #87 on freedom
of association (1948); #98 on the right to colleetbargaining (1949); #
100 on equal pay for men and women (1951); # 10&bwlition of forced
labour (1957); #111 on discrimination in employmeartd occupation
(1958); # 138 on minimum age (1973); # 182 on wdesins of child
labour (1999) (Danida, 2014: 3).

3.4 Human Rights and NGOS

Non-governmental organisations (NGOs) have playedmportant role in
the overall development of the human rights movensémce the early
1800s. It was then focused on the abolition of efpvand humanitarian
assistance in armed conflicts. Some organisatieserde special attention,
such as the Anti-Slavery Society, which lobbiedvaty for the abolition of
slavery at the Vienna Congress in 1815, and threnational Committee of
the Red Cross founded in 1859 by Henri Dunant, s$Snational who had
been profoundly affected by his experience at thttld of Solferino the
same year. Originally, NGOs were seen as orgaoisatf idealistic and
unprofessional volunteers, their painstaking wpessistence, commitment
and increased professionalism have earned thengméiom as valuable
contributors to society in general and human rightsk in particular
(Eriksson ND: 1). The last three decades have withessedamatic
increase in the number of human rights NGOs (Eoiks2008: 1). As of
April 2007, 2,719 NGOs had attained consultatiaust with the UN, and
some 400 NGOs were accredited to the CommissionSostainable
Development (CSD) (but today they are numberingr &@0) (Eriksson
2008: 2). They are involved in many more issues tr@viously, and their
political influence has grown both at the interaa#il and domestic level
(Eriksson 2008: 1). Human rights non-governmental organisatitNGOs)
are often among the first to reach the scene ofivawiolations of human
rights and humanitarian law. Traditionally, humanghts NGOs
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documented violations, drew attention to them, bypdloing so, helped to
bring a halt to ongoing violations (Human RightssEi2004).

The term, "non-governmental organisation” or NG@me into currency
(Formally) in 1945 because of the need for the ONlifferentiate in its
Charter between participation rights for intergowveental specialized
agencies and those for international private omgdimns. At the UN,
virtually all types of private bodies can be reasgd as NGOs. They only
have to be independent from government control,seeking to challenge
governments either as a political party or by arowarfocus on human
rights, non-profit-making and noncriminal. The stures of NGOs vary
considerably (Willetts, ND: 1). They can be glohararchies, with either a
relatively strong central authority or a more lo¢esderal arrangement.

Alternatively, they may be based in a single counand operate
transnationally. With the improvement in communimas$, more locally-

based groups, referred to as grass-roots orgammsabr community based
organisations, have become active at the nationalen the global level.
Increasingly this occurs through the formation of&ldions. There are
international umbrella for NGOs, providing an ihgional structure for

different NGOs that do not share a common identityere are also looser
issue-based networks and ad hoc caucuses, loblayingN conferences
(Willetts, ND: 1).

An NGO is defined as an independent voluntary aason of people
acting together on a continuous basis, for someno@mpurpose, other
than achieving government office, making money kegal activities
(Willetts, ND: 1). International non-governmentalrganisations are
organisations founded by private individuals; these independent of
states, oriented towards the rule of law and pagsubn-profit aims (Hobe,
2012: 2). NGOs are created on the basis of privatiative that constitutes
one of the key features. The activities of NGOs ar@naged by the
commitment and enthusiasm of their members andethdts of their work
depend largely on their perseverance and keenhleesnost important role
of NGOs is seen in creation of new rules and statsdaf international law,
and in monitoring and verification of informatioNGOs try to influence
the international system by both direct participatiin treaty-making
processes and by trying to draw public attentiogltdoal problems (Hobe,
2012: 2). In the human rights work of the UN, NGIiasre moved from a
limited formal role to a much more proactive rolethwregard to both
Charter-based institutions and mechanisms as veeltha work of the
treaty-based procedures. The legitimacy of NGOstarnational human
rights law and practice has in other words beeraeodd. The need to give
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people’s voice a chance to be heard and the tasknfiiencing

governments and their representatives are issuas lave gained
importance. The NGO community as part of the nomegomental sector
fulfils such a task, especially in internationahtan rights work (Erikssgn
2008: 1).

At times NGOs are contrasted with social movemeavitech as proponents
of social movements may wish to see movements asgbeore
progressive and more dynamic than NGOs, this &se fdichotomy. NGOs
are components of social movements. Similarly,| s@tiety is the broader
concept to cover all social activity by individuaggoups and movements.
It remains a matter of contention whether civil isbc also covers all
economic activity. Usually, society is seen as gemomposed of three
sectors: government, the private sector and ciatiety, excluding
businesses. NGOs are so diverse and so contrdvisiat is not possible
to support, or be opposed to, all NGOs (Willett®: ).

The UN Declaration on Human Rights Defenders resagnthe legitimacy
of human rights work and the right of “everyonedindually and in

association with others”, to promote and to striee the protection,

promotion and realisation of human rights both orally and

internationally. The UN Declaration therefore hadraad definition of

human rights defender that extends to any grouipdi¥iduals protecting

or promoting human rights, including people working, associated with,
or in any way supporting national, regional or ingional human rights
NGOs (International Council on Human Rights poli@009: 5). It is

undisputed that non-governmental organisations (B)GQlay a very

important role in today’s international system byomtoring State

activities, performing fieldwork, fiercely advocagy their policies and
presenting their findings (Human Rights Advocatéd; 1). While helping

to deliver reliable information and form standaaasl rules of human rights
protection, NGOs are considered the prime engin¢hefhuman rights
movement (Hobe, 2012: 2). Their influence is sigaiit and desirable, as
expressed by many governmental delegations as agelinternational

organisations, especially the United Nations, aedty bodies.

Human rights non-governmental organisations amdyfrereated entities for
the sole purpose of helping the governments an@rgovental entities on
the international and national level in the fighgaast human rights
violations and assisting groups of people affectsdthose violations
(Human Rights Advocates, ND: 1). Practically, hunnehts organisations
follow their mission to protect and promote humaghts in markedly
different ways. Some focus on the protection of ¢nenan right (for
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example, the right to housing), while others warlptotect many different
human rights category of people (linguistic, rac@l sexual minority
groups, women, refugees and migrants, or interndibplaced persons)
while others work to protect the rights of a widgmge of individuals or
groups (International Council on Human Rights pgli2009: 5). A few
internationally known organisations identified byiksson (2008: 4) are
mentioned by way of example:

— Civil and political rights (e.g. Amnesty Intetimmal, Human Rights
Watch)

- Women'’s rights (e.g. International Alliance ofowlen, Centre for
Women'’s Global Leadership)

— Children’s rights (e.g. Save the Children)

— Minority rights (e.g. Minority Rights Group)

- Labour rights (e.g. World Confederation of Lahou

— Health rights (e.g. International Women’s Hed&ltbalition)

— Right to education (e.g. International Union @&tudents,
International Organisation for the Development akddom of
Education)

— Right to liberty and security (e.g. InternatibAasociation of Penal
Law)

- Right to due process and fair trial (e.g. Inédional Law
Association, International Commission of Jurists)

— Freedom of religion (e.g. World Council of Chioes, the Muslim
World League)

- Freedom of expression (e.g. Article 19, Intdomatl PEN)

— Right to food (e.g. Food First Information anctidn Network)

— Peace (e.g. World Peace Council)

— Environment (e.g. International Institute for viionment and
Development)

— Humanitarian (e.g. ICRC, League of Red Crossefies, Médecins
sans Frontieres)

The above categories are not exhaustive or mutedtlusive (i.e., an
NGO may focus on one or several categories ofsjght

To ensure compliance with human rights treaties accbuntability for

human rights violations, most treaties provide fw called review
mechanisms. In these procedures, NGOs play an tamgorole while

furnishing reliable information concerning humaghts violations by State
Parties. They are in a position to seriously qoesthe version portrayed
by official State reports and to formulate obsaprat that reflect a more
accurate assessment of the situation (Hobe, 201Z:h&refore, the treaty
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bodies tend to expand their cooperation with NGO& @ formalize their
common methods of work. The fundamental purpos@@ivork of human
rights NGOs is to ensure that governments, andrcahéties that hold
power, protect and promote human rights and fulféir human rights
obligations. In these respect human rights orgéoiss are rather
distinctive (International Council on Human Rigptsicy, 2009: 5).

Genuine human rights organisations do not takessud#h respect to

particular political or other interest groups. Aletsame time, whenever
they lobby or campaign for victims or otherwise aeckte for changes in
law, public policy or official practice, they chafige the status quo. Much
human rights work involves opposing, criticising challenging the

opinions to those in positions of authority. Foistheason, human rights
NGOs are often perceived by the authorities to pastireat. This is

particularly the case in societies that are authoan or otherwise

intolerant of claims to rights (International Codnon Human Rights

policy, 2009: 5).

The lines between political activism and human taghork often become
blurred. In such situations, human rights orgaiosattend to be viewed by
those in power as anti- rather than non-governnheriEgen where

organisations are not perceived to be challengnmegatuthorities, they are
often viewed as a threat because they comment dvacate on some of
the most highly politicised areas of private andlmu life. Examples

include abortion, sexuality, the status of womére, situation of ethnic or
racial minority groups, self-determination, demagrathe treatment of
prisoners, the distribution of economic resourecesaciety, long-standing
cultural practices, impunity of political leaderm human rights violations,
humanitarian intervention, religious rights andeftems, and counter-
terrorism policies (International Council on Hunfaights policy, 2009: 5).

Most human rights organisations have been attacksdme way at some
time simply because they were doing their job. $&eerity of such attacks
usually depends on the political environment in alhan organisation
operates. The types of tactic that government dinelr @actors use to disrupt
and attack human rights organisations have beendewelimented by IGOs
and NGOs (International Council on Human Rightsqy009: 5).

3.5 Human Rights and Amnesty International

Amnesty International is a global movement of 2ifliom people in more

than 150 countries and territories who campaigrend grave abuses of
human rights (Amnesty International, 2009). Amnebtiernational is a
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worldwide movement of people who campaign for in&ionally
recognised human rights to be respected and peotetts vision is for
every person to enjoy all of the human rights enslar in the Universal
Declaration of Human Rights and other internatiotmiman rights
standards. Amnesty International’s mission is toduet research and take
action to prevent and end grave abuses of all hurgats — civil, political,
social, cultural and economic. From freedom of egpion and association
to physical and mental integrity, from protectiosarh discrimination to the
right to shelter — these rights are indivisible (#asty International report,
2009: viii).

Amnesty International is funded mainly by its memdbg and public

donations. No funds are sought or accepted fromegouents for

investigating and campaigning against human rightsises. Amnesty
International is independent of any government,itipal ideology,

economic interest or religion. Amnesty Internationg a democratic
movement whose major policy decisions are takerebyesentatives from
all national sections at International Council nregg held every two years
(Amnesty International report, 2009: viii). Whether a High-Profile

Conflict or a Forgotten Corner of the Globe, Amyes$hternational

Campaigns for Justice, Freedom and Dignity foeall Seeks to Galvanize
Public Support to Build a Better World (Amnestyantational, 2014)

SELF-ASSESSMENT EXERCISE

Discuss extensively the task of United Nationsrotecting and promoting
Human Rights.

4.0 CONCLUSION

United Nations has been at the fore front of theenption and protections
of Human rights. Quite a good Number of Mechanismd organisations

have been put in place for the attainment of tHeffg goals. The issues
that bother on human rights keep evolving everyday well as the

approaches in redressing them, yet a lot still ireduto be done hence the
various watch dogs and myriad of rights defender.

5.0 SUMMARY

In this outline we have critically appraised thdesoor the centrality of
United Nation in the promotion and protection ofrkan Rights revealing
the various mechanisms put in place, while exargirtire United Nations
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and women and children’s rights, we also have damexposition of the
interplay of human rights and ILO, NGOs and Amnestgrnational.

6.0 TUTOR-MARKED ASSIGNMENT

1. Discuss in detail the role (s) of United Nasidn the promotion of
Human Rights generally and precisely as it rel&tethe rights of
women and children.

2. What is the nexus between human rights and INGOs and
Amnesty international?
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1.0 INTRODUCTION

In addition to the United Nations charter-basedteaysof human rights
protection, which applies to all States, and thatédnNations treaty-based
system, which applies only to States parties, ma@tates in Africa, the
Americas and Europe have also assumed binding huiglats obligations

at the regional level and have accepted internatianonitoring. No

regional human rights treaty and monitoring mecéianinas yet been
adopted in the Asian and Pacific region (Nowak, 32089). Regional

human rights mechanisms offer many advantaged, gosernments have
a strong incentive to promote and protect humalntsigvithin their region,

as severe violations of people’s rights can leadotaflicts and destabilise
neighbouring countries. Moreover, countries witthe same region often
share similar cultural traditions and political toises; thus governments
may find it easier to reach consensus on the confenghts and to endow
a regional court with meaningful enforcement powéretersen, 2011:
184). The United Nations has long encouraged theldpment of regional

human rights treaties, commissions, and courts important, however,
that regional mechanisms complement the U.N. hungins system and
do not detract from the obligations that statesehalready undertaken
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when they ratified the core international humarhtsgtreaties (Petersen,
2011:184).

Today, there are both global and regional instrumér the protection of
human rights which help to establish their univexsdidity (FDFA, ND:
7). For Lord et al, (2007:9) in addition to the WiNman rights framework,
which applies globally, some regional institutiomsve developed human
rights instruments specifically for the countrigs their region. These
include —

. The European Convention for the Protection ofrtdn Rights and
Fundamental Freedongeveloped by the Council of Europe, 1953
. The Inter-American Convention on Human Rigb&sveloped by the

Inter-American Commission on Human Rights, 1978.
. The African Charter on Human and Peoples’ Rigidseloped by
the Organisation of African Unity, 1986.

Regional human rights protection is often a reactigainst the failings of
nation states operating on the assumption thaptwed resources of a
regional understanding will overcome the weakneksaiional human
rights systems. It is often thought that statedwveitweak human rights
system will change their systems to accord witthbigregional normative
standards (Nwauche, ND: 319). Since the adoptionthef Universal
Declaration of Human Rights in 1948, a wide arrGj@man rights norms
have been developed, and mechanisms for their gimmand protection
have been established at international, regionadl aational levels
(Fitzpatrick and O’Flaherty, ND: 5). Also, Sindeetadoption of the first
regional human rights instrument, the European €otwn on Human
Rights (ECHR) in 1950, different regions of the ldorhave seen
development of mechanisms for the promotion andeption of human
rights. The African Charter on Human and Peopléh®R is overseen by
the African Commission on Human and Peoples’ Rigirnd the African
Court on Human and Peoples’ Rights, while the kA®®erican
Commission on Human Rights and Inter-American CotiHuman Rights
enforce and interpret the American Convention onmBn Rights
(Fitzpatrick and O’Flaherty, ND: 7). Outside Euegpthe American
Convention on Human Rights and the African Chager Human and
Peoples’ Rights (“Banjul Charter”) are particulanyorth mentioning
(FDFA, ND: 12).

Reacting to regional human rights Nwauche (ND: 348% expansive and
clear in his analysis. He maintained that:
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Since regional economic integration is about thestteoment of the people
of the region concerned, it is about human righitsthe process of
integration and in the potential results of intéigra It is, therefore, not
completely true that human rights is a subject tegional integration must
address before it becomes part of the process. FEnenmoutset, human
rights are part of the integration process, simtegration is likely to be
aimed at satisfying at least the socioeconomictsigl the people of the
region. Furthermore, the abolition of national rnesbns on the movement
of people, goods, services and capital, in whatstege of integration, is
about the rights of the people. If the people cégion have a regional right
of residence instead of a national right of restgentheir freedom of
movement, assembly and association are enhancedy Becision taken
towards enhancing the integrative process is likelympact the human
rights of the people of the region. This includds tinterpretative
jurisdiction of the regional courts of justice aenken those whose mandate
is restricted to an interpretation of the regionahstitutive treaty. Even
when there is no court of justice, the organs ofegional economic
community are involved in the protection of the tammrights of their
people, since it is true that not only the judigiaan promote and protect
human rights. Notably in this regard, regional exuit integration is about
human rights — even if this is not overtly statedr@cognised. Of course
when human rights are recognised, this factor igsenlikely to play a
central role in the developmental efforts of thegiseal economic
community.

The American Convention on Human Rights focusesiynain civil and
political rights. Social rights are dealt with im additional protocol. The
Inter-American Commission on Human Rights and theertAmerican
Court on Human Rights see to it that the rights atained (FDFA, ND:
12). The Banjul Charter goes a step further stiihd as well as a
comprehensive catalogue of individual rights alemtains a number of
collective rights. These include the rights of pespo self-determination
and their right to freely dispose of their own wkand natural resources,
the right to economic, social and cultural develepimand to a satisfactory
environment that is favourable to development. Aldifional Protocol that
came into force in 2004 called for the creatioranfAfrican human rights
court to work in tandem with the African Commission Human and
Peoples’ Rights (FDFA, ND: 12).
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

) make distinction between United Nations and thgiétel bodies
in their promotion and protection of human Rights

o list the regional bodies anenunciate their roles in guaranteeing
human Rights

) explain in details other efforts made by the regldodies in human
Rights promotion and protection

. identify and explain also the roles of the subaagl bodies and the
roles of other evolving organisation like the court

o examine the details of the responsibility(ies) ddtidnal Human

Rights Institutions (NHRIS).
3.0 MAIN CONTENT

3.1 European Regional Human Rights Mechanisms

The European human rights protection frameworkemarkably complex
and multi-faceted. Its evolution can at least bepamt attributed to such
considerations as: a) a recognition that strongadwnghts protection can
serve as a bulwark against totalitarianism andigagcb) an understanding
to the extent of which economic strength is closedlated to sturdy
systems for the protection of human rights; and w)idely held belief that
Europe can only play a prominent part in world ia$fdo the extent that it
acts as one. While considerations such as thesefhalled the growth of
the European human rights institutions, it musot dde acknowledged that
the protection of human rights in Europe remainsven across the region
and that traditionally more attention has been pgaicivil and political
rights than economic, social and cultural righten€lderable challenges
also persist for the protection of universal stadglacross a wide range of
diverse political and social contexts (Fitzpatréeid O’Flaherty, ND: 9).

Three European inter-governmental organisationscareerned with the
promotion and protection of human rights: the Orgaton for Security
and Cooperation in Europe (OSCE), the Council afoga (CoE) and the
European Union (EU). All three organisations wereated after World
War Il; they form a concentric system of membersaia geographical
extension. All European sovereign States are mesnbiethe OSCE, most
of them are members of the CoE and many are mendfdise EU. All
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three organisations are based on common Europdaesvaf rule of law,
democracy and human righ{&itzpatrick and O’Flaherty, ND: 9).

The primary goal of the Council of Europe is thetpction of human rights
and fundamental freedoms. As soon as it was esktaali in 1949, the
Council began to draw up the European Conventiortife Protection of
Human Rights and Fundamental Freedoms, which vggeediin 1950 and
came into force in 1953. The European Conventiod és Additional
Protocols constitute general human rights treatyused on civil and
political rights. Social, economic and culturaltrg are enshrined in the
European Social Charter (1961-65) and its AdditioRaotocols and
revisions (the Revised European Social Charterg2®. Furthermore, the
Council of Europe has adopted special treaties hm &reas of data
protection, migrant workers, minorities, torturepention and biomedicine
(Nowak, 2005: 53). The achievements of the Europ€anvention on
Human Rights (the European Convention; the Conern&CHR) and its
supreme judicial tribunal, the European Court ofrtdm Rights (the ECHR
or the Court), are widely acclaimed by scholarsyylrs, government
officials, and human rights advocates. Since itsxtbng over 50 years ago,
the Convention has expanded along three axes -spjudentially,
institutionally, and geographically. What was orageagreement among a
small group of Western European states to guaraateecivil and political
liberties by means of an optional judicial revieweahanism has now been
supplemented by 14 protocols (Helfer, 2008: 126)

Today, the European Convention provides for thetradsanced system of
human rights monitoring at the supranational leuslder article 34 of the
European Convention, any person, NGO or group dividuals claiming

to be a victim of a human rights violation, undee tConvention and its
protocols, committed by one of the currently 46 rhbemStates of the
Council of Europe is entitled, once all domesticalailable possibilities
of seeking remedy have been exhausted, to filetiigpeto the European
Court of Human Rights, whose seat is in Strasb@&rgnce). If a violation

is found, the Court may provide satisfaction to thgired party. Its

decisions are final and legally binding on the &tafparties. Their
implementation is monitored by the Committee of idliars, the highest
political body of the Council of Europe (Nowak, Z0(b3). To state the
problem bluntly, the ECHR is becoming a victim tf own success and
now faces a docket crisis of massive proportionsofbination of factors
— the Court’s positive public reputation, its expar interpretations of the
Convention, a distrust of domestic judiciaries imm& countries, and
entrenched human rights problems in others — hasctdd tens of
thousands of new individual applications annuaheglfer, 2008: 126).
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Under a Protocol to the European Social Charterehgered into force in
1998, some organisations may lodge complaints ité European
Committee on Social Rights. Once a complaint hasnbeeclared
admissible, a procedure is set in motion, leading tlecision on the merits
by the Committee. The decision is transmitted ®ghrties concerned and
the Committee of Ministers in a report, which isdagublic within four
months. Lastly, the Committee of Ministers adoptesolution, in which it
may recommend that the State concerned take spec#asures to ensure
that the situation is brought into line with thea@ier (Nowak, 2005: 53).

Human Rights Treaties of Council of Europe:

European Convention for the Protection of HumarhRigind Fundamental
Freedoms (1950-1953) and Additional Protocols

European Social Charter (1961-1965), Additionaké&vols and

Revised European Social Charter (1996-1999)

European Convention on the Legal Status of Migvelntkers (1977-1983)
European Convention for the Prevention of Tortured dnhuman or
Degrading

Treatment or Punishment (1987-1989)

European Charter for Regional or Minority Languafe392-1998)
Framework Convention for the Protection of NatioMihorities (1995-
1998)

European Convention on the Exercise of Childrengh® (1996-2000)
Convention on Human Rights and Biomedicine (19999)9

European Convention on Nationality (1997-2000) (ld&n2005: 49).

3.2 The Americas

The inter-American system for the protection of lamnrights comprises
two distinct processes, based on the one hand enCtmrter of the
Organisation of American States (OAS), and on themhand on the Pact
of San Jose, Costa Rica (the American Conventioduwnan Rights).

While the charter-based process is applicable t@AS member States,
the American Convention on Human Rights is legaéligding only on
States parties (Nowak, 2005: 51). The OrganisatibAmerican States
(OAS) endorsed the nonbinding American Declaratbrine Rights and
Duties of Man (Declaration) in 1948, even before tb.N. General
Assembly approved the UDHR. The Inter-American Cassion on
Human Rights (Commissithwas established in 1959 and held its first
session in 1960. The Commission has authority toamaxe
communications alleging violations of the Declayatiand to publish
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observations on the general human rights situatidnsiember states. In
1969, OAS adopted a binding regional treaty, theeAoan Convention on
Human Rights (ACHR) (Peterson, 2011:187), and ircdosince 1978,
focuses on civil and political rights, but is suppented with an Additional
Protocol (1988-1999) addressing economic, social aaltural rights
(Nowak, 2005: 51).The ACHR gave the Commission tolthl
enforcement powers and established the Inter-AraeriCourt of Human
Rights, which held its first hearing in 1979 (Pster, 2011:187).

Furthermore, OAS has adopted special treaties toreau disappearances,
torture, violence against women, internationalficking in minors and
discrimination against persons with disabilitieso@k, 2005: 51). Only
states and the Inter-American Commission on Humaht® can submit
cases to the Inter-American Court of Human Righésyever, which mean
that the Commission is the gateway to the Courirfdividuals who wish
to file complaints against their governments (Fsetey 2011:187).

Currently twenty-four of the thirty-five members tfe OAS are states
parties to the ACHR and twenty-one have acknowlddbe jurisdiction of
the Inter-American Court of Human Rights in conieud cases (Peterson,
2011:187).The overwhelming majority of the thousands of ccangb that
are filed under this system are dealt with only thg Inter-American
Commission, which declares them inadmissible, itatds an amicable
settlement or publishes its conclusions on the tmefithe cases in a report.
Such reports contain non-binding recommendatioas dre in practice all
too often ignored by the respective Governmentse Tdpplicants
themselves are not entitled to bring their casderbehe Inter-American
Court of Human Rights; only the States concerned taie Commission
may do so. Although the Commission, in accordandi s recently
revised rules of procedure, has begun to refenaeasing number of cases
to the Court, only about 50 individual petitionsvlaso far given rise to
final and legally binding judgements of the CoiNbvak, 2005: 51).

In addition, the Inter-American Court can revievhert members of the
OAS as part of its advisory jurisdiction. While oluntary disappearances
have constituted a significant part of the Couriscket, it also has
established precedents regarding the treatmenteople with mental

disabilities, homeless children, undocumented migraand women in

detention (Quiroga, 2003 and Osuna, 2008 quotdeeterson, 2011:187).
Those cases addressed human rights violationsiait&outh and Central
American countries. In most of them, it was estdldd that gross and
systematic human rights violations (including toetuarbitrary executions
and enforced disappearances) had taken place han@durt granted far-
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reaching measures of reparation beyond monetarypeosation to the
victims and their families. In addition to its “demtious jurisdiction”

(competence to hear cases between contending Qattie Court is also
competent to render advisory opinions interpretintprnational human
rights treaties (especially the American ConventonHuman Rights) and
assessing the compatibility of domestic laws withse treaties (Nowak,
2005: 51). In extreme cases, the Court can ordarigional measures to
prevent irreparable damage. Compliance has bedmalieisge, however,
and only a minority of the Inter-American Courtisdgments have been
fully implemented (Cavallaro and Brewer, 2008).

Human rights treaties of Organisation of Americéatés (OAS):

American Convention on Human Rights (1969-1978) a&kdtitional
Protocols

Inter-American Convention to Prevent and Punishurer(1985-1987)
Inter-American Convention on the Prevention, Pumisht and Eradication
of Violence against Women (1994-1995)

Inter-American Convention on the Forced Disappeagaf Persons (1994-
1996)

Inter-American Convention on International TrafficMinors (1994-1997)
Inter-American Convention on the Elimination of AlForms of
Discrimination against

Persons with Disabilities (1999-2001) (Nowak, 20403).

3.3 Asian Regional Human Rights Mechanisms

Asia is the only region in the world that does hawe any region-wide
human rights treaty or human rights mechanism thcedowards the
promotion and protection of human rights. The qukst a regional
mechanism in the form of a regional human rightsrcor commission to
provide redress where national courts and instiisti are unable or
unwilling to provide justice is an ongoing quest jiast a dream) for many
human rights practitioners in Asia. Since the 196@se have been various
initiatives by different groups to set up regionahd sub-regional
mechanisms in Asia. These initiatives have beevedrimainly by human
rights bodies of the United Nations (Chiam, 20028)1 To date, a
mechanism similar to those established in Euromeerca, and Africa, has
not been created in Asia-Pacific region. Howevle tegion has seen
developments initiated by different actors. Tamggtithe Asia-Pacific
region as a whole, since the 1990s, the UN, drawmpcal expertise, has
supported technical cooperation activities in #agian, through workshops
and assistance in the creation of national hungirtgiinstitutions (NHRIS).
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In addition, the informal Asia-Europe Meeting Searimn Human Rights
promotes dialogue between governments and civiesp¢Fitzpatrick and
O’Flaherty, ND: 8).

There is no Asian and Pacific regional conventian fmuman rights.
Through OHCHR, however, the countries of the rediane focused on
strengthening regional cooperation to promote r&sfog human rights. In
a series of Asian and Pacific regional workshopdaloly a workshop held
in Tehran in 1998, a framework of cooperation watalgished and a
consensus was reached on principles and a “stegpelpy; “building-block”

approach that could lead to regional arrangementsugh extensive
consultations among Governments. It has been agiesdthe regional
arrangements must address the needs and priodeéimed by the
Governments of the region. Roles, functions, tas&sicomes and
achievements are to be determined by consensusa@R05: 52).

3.4  African Charter on Human Rights Protection

The African Charter, adopted by the Conference ebd$ of State and
Government of the Organisation of African Unity (OAon 27 June 1981
in Nairobi, Kenya, came into force on 21 Octobe8dnd was ratified by
all Member States of the African Union (AU). The Awhich replaced the
OAU on 26 May 2001, establishes the rights guaeghtender the African
Charter on Human and Peoples’ Rights as the pfeeipd objective in its
Constitutive Act (International Federation for HumRights (FIDH), 2010:
20).

It is a general human rights treaty and has beefiedhby all 53 States
members of the African Union (Nowak, 2005: 49).at8tparties to the
African Charter:South Africa (ratification date: 1996), Algeria @A),

Angola (1990), Benin (1986), Botswana (1986), BoakiFaso (1984),
Burundi (1989), Cameroon (1989), Cap-Vert (1987pnmoros (1986),
Congo (1982), Cote d’lvoire (1992), Djibouti (199Egypt (1984), Eritrea
(1999), Ethiopia (1998), Gabon (1986), Gambia ()9&%3hana (1989),
Guinea (1982), Guinea-Bissau (1985), Equatorialn€ai(1986), Libyan
Arab Jamabhiriya (1986), Kenya (1992), Lesotho ()9%2beria (1982),
Madagascar (1992), Malawi (1989), Mali (1981), Maus (1992),

Mauritania (1986), Mozambique (1989), Namibia (199%iger (1986),
Nigeria (1983), Uganda (1986), Republic of Rwant@8@), Sahrawi Arab
Democratic Republic (1986), Central African Repal§li986), Democratic
Republic of Congo (1987), Sao Tome and Princip@86l9Senegal (1982),
Seychelles (1992), Sierra Leone (1983), SomalisB%)L9Sudan (1986),
Swaziland (1995), Tanzania (1984), Chad (1986),0T¢P82), Tunisia
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(1983), Zambia (1984), Zimbabwe (1986) (FIDH Inteional Federation
for Human Rights, 2010: 21).

As its title implies, this regional treaty, in atidh to a number of civil,
political, economic, social and cultural rightssalprovides for collective
rights of peoples to equality, self-determinatiafiscretion over their
wealth and natural resources, development, natemalinternational peace
and security and “a general satisfactory envirorttneAlthough such
solidarity rights of the so-called “third generatioof human rights are of
considerable political importance, their legal #higance in a binding
treaty is disputed. In addition to the Charter, Aak adopted treaties in the
areas of refugee protection and children’s rightowak, 2005: 49).
Opening a new era of human rights protection incafr the Charter was
influenced by the legal texts of international aregional human rights
protection systems and the legal traditions of &srilts conception of
“human right” is broad, which makes it differendin other conventions: it
includes not only civil and political rights butsal economic, social and
cultural rights as well as peoples’ rights (Intdio@al Federation for
Human Rights (FIDH), 2010: 20).

The Charter provides for a complaints procedureorgefthe African
Commission on Human and Peoples’ Rights, headqedrten Banjul,
Gambia. Since complaints (or “communications”) rbaysubmitted by any
person (including States, which may file inter-8tabmplaints, and any
individual or collective entity, such as NGOs, fies, clans, communities
or other groups), the legal question of the stafuke victim does not arise.
The African Commission does not hear isolated campd, but only
communications suggesting the existence of a patteserious or massive
violations of human and peoples’ rights. In suclsesa the African
Commission may undertake an in-depth study onlthatrequest of the
Assembly of Heads of State and Government, theesigpolitical body of
AU (Nowak, 2005: 49). In addition to this complanprocedure, the
Commission also examines State reports under seguoe similar to the
one followed by the United Nations treaty bodies. Additional Protocol
to the African Charter, adopted in 1998 and prangdior the establishment
of an African Court on Human and Peoples’ Rightgeeed into force on
25 January 2004 (Nowak, 2005: 49).

African Union (formerly Organisation of African Ug) has in place the
following treaties:

African Charter on Human and Peoples’ Rights (198&6)

Convention Governing the Specific Aspects of Re&uBeoblems in Africa
(1969-1974)
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Convention on the Rights and Welfare of the Africahild (1990-1999)
(Nowak, 2005: 49).

3.5 Regional Courts and Human Rights Protection

The potential impact of the proliferation of humaghts courts on the unity
of international human rights law in Africa and hdest to deal with this
reality is another outstanding issue for advocéeshuman rights in the
region (Murungi and Gallinetti, 2010: 120). Sinaenan rights are about
people, their involvement in an adjudicatory pracas a regional body is
often a credible yardstick in assessing the naaume quality of regional
human rights protection. Ideally, the people of egional economic
initiative or a regional human rights initiativeahd have an independent
body to examine complaints of human rights abusé#ile an
administrative body whose decisions are not binasngften the first stage
of a human rights enforcement mechanism, it isdjundécatory body with
binding powers that is regarded as adequate fatildee human rights
enforcement (Nwauche ND: 320).

The creation of a coherent continental system afdwurights protection in
Africa responds to a broader international movemendevelop regional
systems of human rights protection. This movemeas \itiated by the
adoption of the European Convention for the Pratacdbf Human Rights
and Fundamental Freedoms in 1950 followed by thabéshment of a
European Court of Human Rights, as well as theyento force of the
American Convention on Human Rights in 1969, esthbig the Inter-
American Court of Human Rights. The delay in esshlimg the African
system corresponds mainly with the political andiaocenvironment of the
1970s and 1980s, a period marked by the fact traedeads of state were
more concerned with wielding the principle of natibsovereignty to hide
violations of human rights committed in their cayntthan building a
supra-national system of protection of human rigRt®H, 2010: 20).

Headlines about human rights in Africa usually md&e grim reading.
Authoritarian regimes, collapsed states, civil &tighic violence, grinding
poverty, violent abuse and discrimination againsingn, child soldiers, the
HIV/AIDS pandemic and other human tragedies are renstay of
international coverage (Sceats, 2009: 2). In it88feport on the state of
the world’s human rights, Amnesty International cloded gloomily that
the ‘human rights promised in the Universal Dedlara(of Human Rights)
are far from being a reality for all the people Africa’(Amnesty
International, 2008 cited in Sceats, 2009: 2). @&ly, institutional
weaknesses, lack of resources, lack of bindingctffef decisions and of
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their implementation by States thus resulting i rblative ineffectiveness
of the African Commission for the protection of hamrights that has been
noted by NGOs and officially recognised in 1994ty OAU: these are the
reasons for the will to draft a Protocol to theiédin Charter establishing
an African Court (FIDH, 2010: 29). Serious violais of human rights
were suffered by the African civilian populatiorhél genocide in Rwanda
and the international crimes in the Democratic Rdipwof Congo, Liberia,
Cote d’'lvoire, Sierra Leone, Somalia and Darfur @dn@matic examples. ...
torture, slavery, censorship, arbitrary arrests @gigntions, discrimination
against women or ethnic minorities, barriers tocadion or to the right to
health, etc. These many fields are covered by th@rt€r and included in
the jurisdiction of the new Court (Belhassen, 2@)0:

It was during the Assembly of Heads of State ange@mment of the OAU
in Tunis (Tunisia) in June 19%at the process of drafting the Protocol to
the African Charter establishing the African Cofiftotocol) was officially
launched: a resolution was adopted that set inandhe preparatory work
for the establishment of an African Court. In fazfijirst draft Protocol had
already been drafted in 1993 by the Internatior@h@ission of Jurists, an
NGO based in Geneva (FIDH, 2010: 29). It was duéhépressure from
African and international human rights NGOs, inahgd FIDH, that in
September 199/m Cape Town (South Africa), a draft protocol pregghby
the OAU was proposed and discussed at numerousingeetind
consultations that followed. The Protocol was fynakdopted in
Ouagadougou (Burkina Faso), on the occasion o34tie Ordinary Session
of the Conference of Heads of State and Governwe®AU on 10June
1998, during which 30 Member States signed the T Protocol was set
to enter into force 30 days after the deposit & fibth instrument of
ratification by an African State (art. 34 of theofeicol) (FIDH, 2010: 29).

While planning for the Court was still under walgetthen Chairperson of
the AU Assembly (the top decision-making body of #hU, comprising
heads of state and government), President Olus@fpasanjo of Nigeria,
revived an earlier idea (previously rejected by HExecutive Council of the
AU) to merge this Court with the African Court ofislice. The AU’s
Constitutive Act identifies the African Court of stice as the principal
judicial organ of the AU and, at the time of Presitli Obasanjo’s
suggestion, it was also in the process of beingisePresident Obasanjo’s
arguments for merging the two courts included asings and a need to
rationalise pan-African institutions (Sceats, 2008). This was
accomplished on 25 January 208#er the ratification of the Protocol by
the Union of Comoros on 26 December 2003 (FIDH,®2@9). In July
2004 the AU Assembly agreed to merge the Africanr€on Human and
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Peoples’ Rights with the African Court of Justicgcéats, 2009: 5). The
actual establishment of the Court has been sloweMban five years.
Indeed, while the Protocol entered into force inuday 2004, the Court
only became fully operational in early 2009 — afthoosing a seat, the
election of judges, the appointment of a Regisairadt Court staff and the
adoption of adequate operating funds. The Court @8 entered into
action (Belhassen, 2010: 5).

The Court’s lifespan is obviously limited sincastdestined to become the
Human Rights Section of the future African CourtJofstice and Human
Rights when its Protocol enters into force. Bus tbihange will have little
consequences on the overall African system of ptiote of human rights.
And meanwhile, the African Court on Human and PespRights does
indeed exist for yet an undetermined time and thetscenery of the Court
that will succeed it (Belhassen, 2010: 5). The €sunandate is to judge
the compliance by a State Party with rights inctudethe African Charter
on Human and Peoples’ Rights and other instrumemtthe protection of
human rights ratified by that State. Individualsdanon-governmental
organisations may, under certain conditions, bangase of a breach of
human rights directly before the Court or indirgdihrough the African
Commission on Human and Peoples’ Right (Belhas3@t): 5).

3.6 Sub Regional Organisations and Human Rights Ptection (i.e.

ECOWAS)

Regional integration in post-colonial Africa begam 1963, with the
adoption of the Charter of the Organisation of édn Unity (OAU). This
regional initiative was followed by the formatiof sub-regional economic
communities, commonly referred to as Regional EcanoCommunities
(RECs) such as the East Africa Community (EAC) {@)9@he Economic
Community of West African States (1975) and the tBeumn Africa

Development Coordinating Conference (SADCC, 1980)general, the
main objective of the co-operation was the pursaft economic

development of member states (Murungi and Galiin2@10: 119). Save
for a remote reference to the United Nations Datilan of Human Rights
the purposes of the OAU did not include the proomtor protection of
human rights. In addition, though the African Charbn Human and
Peoples’ Rights (African Charter) was adopted if811,9promotion and
protection of human rights only became an objeabivéhe African Union

(AU) in the year 2000 upon the adoption of the Gtunsve Act of the

African Union (Murungi and Gallinetti, 2010: 119).

The development of sub-regional communities in dsriis not a new
phenomenon, but the incorporation of human rights their agenda is

90



INR461 HUMAN RIGHTS

relatively new. Treaties establishing the RECs gads® the promotion and
protection of human rights among their principled different organs have
been established to achieve these objectives (Bho&rTanoh, 2010). In
effect, Regional Economic Communities (RECs) cougse introduced a
new layer of supra national protection of humarhtsgin Africa. The
development is welcomed because it is likely tosade the cause for the
promotion and protection of human rights. Howewamsidering that the
primary focus of the RECs is economic developméngir ability to
effectively embrace the role of human rights protecis questionable. The
development of this mandate for the sub-regionalttsos necessitated by
the emerging prominence of human rights in therimss of RECs. But, its
interpretation and implementation has extensive ifigations for the
advancement of human rights in Africa; the harmatiog of human rights
standard in the region and for the unity and eiffeciess of the African
human rights system (Murungi and Gallinetti, 20108).

Within the last two to three years, the involvemehAfrican sub regional

organisations in the promotion and protection omhn rights on the

continent has increasingly become entrenched. Pssiely, even if

sometimes grudgingly, important actors in the Adfnidhuman rights system
have had to deal with the reality that sub-regid@ies now contribute to
the development of Africa’s human rights agendaofiah, 2010: 216).

Similarly, the founding documents of most RECs dddpbefore the
African Charter, did not provide for protection promotion of human
rights whether as a goal or principle thereof. €ntly however, promotion
and protection of human rights and democracy i$ pathe fundamental
principles or goals of most RECs (Murungi and @Gadltti, 2010: 119). The
entry of RECs as an avenue for protection of rightgenerally favourably
hailed (Viljoen, 2007: 503), its novelty demandsomsideration as to their
appropriateness as fora for the protection of hungris.

There is also concern over their capacity to effett exercise the new
competence in light of the economic focus of thimunding treaties
(Murungi and Gallinetti, 2010: 120). Regional Ecomo Communities are
much involved in the protection of human right€k@ange the human rights
system of those states having poor human rightsrdeznd to facilitate the
trade relations among the member states and tegratton as well. The
treaties of many of the RECs made reference toAfhean Charter on
Human and Peoples’ Rights as a common standardchaeve higher
normative standard throughout the regions. Furtbezmmsome RECs
involve in the enforcement of human rights for aidns under the African
Charter on Human and Peoples’ Rights and other €uions that a state
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concerned is party in addition to the communittesaties, conventions and
protocols (Esmael, 2010: ix).

In the recent past human rights have become funatmneomponents of
the task of RECs in Africa. This development candgarded as a response
to the regional agenda as set out in the Africamart@n and the Abuja
Treaty. The mandate of REC courts has also now bgtnded to cover
human rights. However, the approaches adopted I§§sRiE this regard are
dissimilar and uncoordinated. Hence concerns pgeasiso their suitability
as forums for promotion and protection of humamhtsgthe delimitation of
such role so as to remain legitimate yet suffidjentilitarian within the
existing frameworks of RECs, and the implicatiofishese new actors on
the human rights discourse in the continent (Muramgl Gallinetti, 2010:
121). RECs tend to have an institutional structilnat includes a court
which is the judicial or principal legal organ dtcommunity to deal with
controversies relating to the interpretation orliggpion of the REC’s law
(Ruppel, 2009 : 282).

As the organs vested with such responsibility, thaye, as a result of the
incorporation of human rights into the agenda ofCREbeen required to
adjudicate over cases, to interpret provisionshefrttreaties or to advise
their principals on questions with implications fouman rights. The
treaties of most RECs have therefore gradually mdesvards according
REC courts competence to hear human rights cased(&h, 2009: 80). In
effect, the RECs have introduced a new layer ofamgtional protection
and promotion of human rights in Africa. Their csumow play an
important role in the protection of human rightsotigh the determination
of human rights cases (Murungi and Gallinetti, 20109). Sub regional
courts are organs of RECs vested with judicial pgw8ome of them have
decided human rights cases. Although it is advaaag to have as many
institutions as possible to enhance the promotimh @otection of human
rights, overlapping judicial powers of organs ragmncerns such as the
possibility of divergent conclusions on the samsueés, duplication of
efforts, and inefficient allocation and use of searesources, particularly
when different courts have jurisdiction over thensacase (Viljoen, 2007:
239). Notwithstanding the fact that there is an umhnincrease in the
number of human rights cases that come before siniee sub-regional
courts, there has not been an equivalent avalaoichetivities in the non-
juridical sector. Thus, in the past few years, sdional contributions to
the African human rights system have been mosbleisin the judicial
sector (Ebobrah, 2012: 223).
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The development of regional and sub regional apamnts have varied
markedly from region to region, whether measuredieirms of scope,
capacity or authority. We cannot apply a singlendéad, benchmark or
template to all regions. Assets and needs diftanfcountry to country and
from region to region (UN, 2011:3). The evolutiohpootection of human

rights as an agenda of RECs and as part of thedjation of their courts is
unique to each one of them, and the approachedextiop this regard are
also different. Thus to trace these developmenis, necessary to look at
some of these RECs and their courts in turn (Murangd Gallinetti, 2010:

119). We would limit this discussion to ECOWAS, whiis our sub region
and the most relevant to us in this analysis.

3.7 ECOWAS

The Economic Community of West African States wasalglished in
Lagos, Nigeria in May 1975. The founding membersen®enin, Burkina
Faso, Cote d’lvoire, Gambia, Ghana, Guinea, GuBissau, Liberia, Mali,
Mauritania, Niger, Nigeria, Sierra Leone and TogBape Verde
subsequently acceded to the ECOWAS Treaty of 1&tHowing the

report of a Committee of Eminent Persons appoiniedreview the
founding Treaty, the ECOWAS Treaty was revised #93 In 2000,
Mauritania withdrew its membership of the organaat (http:/

www.ecowas.int ) The Revised ECOWAS Treaty was &&tbm 1993 and
entered into force on 3 August 1995. As at Decen2o®8, 14 out of the
existing 15 member states had ratified the TreBbpobrah & Tanoh, 2010:
183). Human rights violations, destabilizing coupsd civil unrest are
sadly commonplace in West Africa, and domestic llegstitutions are
generally weak.

3.8 Ecowas Community Court of Justice (Eccj) and Hman
Right

Most treaties establishing Regional Economic Comties (RECS) that
were adopted or revised after the adoption of thic@dn Charter recognise
the promotion and protection of human rights as ohéheir principles.
These treaties have established judicial bodies thasome extent, have
been dealing with human rights matters. The ECOVZA&Munity Court
of Justice is the pioneer in upholding human rigbgsause it has clear
human rights jurisdiction (Ali, 2012: 244). The E@AS Court of Justice's
jurisdiction on human rights is largely due to tleeognition that human
rights and access to justice in the sub-regiorflardamental values of the
ECOWAS Community enshrined in Articles 4(g), 56&2d 63(2) of the
1993 Revised ECOWAS Treaty and Articles 9(4) an@)lL@f the 2005
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supplementary protocol (Ladan, 2009 cited in AQ12: 246). The member
states gave the ECOWAS Court a broad human rightsdjction, and they
have eschewed opportunities to narrow the Coudthaity (Alter, Helfer
and McAllister, 2013: 737).

Individuals can also bring complaints that allegelation of the African
Charter and other human rights instruments befoeeBECOWAS Court.
Although the ECOWAS Community Court of Justice (EXtC€ame into
being in 1991, it was not until the early part loé hew millennium that it
became active. Following challenges that the Ctawoed in the early years
of its existence, including the issue of a lackmmfividual access, internal
and external pressure was mounted on ECOWAS ati#soresulting in
the adoption in 2005 of a Supplementary Protocoth@nCourt. Some of
the high points of the 2005 Supplementary Protooahe ECOWAS Court
were the conferment of a clear human rights conmpet®n the Court and
the liberalisation of individual access to the Go&ince the coming into
force of the 2005 Supplementary Protocol, ECCJleen very active in
the field of human rights protection. During 2088yeral cases with huge
implications for human rights passed through thersl@f ECCJ (Ebobrah,
2010: 231).

The Community Court of Justice of the Economic Camity of West
African States (ECOWAS Court) is an increasinglytivac and bold
adjudicator of human rights. Since acquiring judidn over human rights
complaints in 2005, the ECOWAS Court has issued aroas decisions
condemning human rights violations by the membetestof the Economic
Community of West African States (Community). Amotigs Court’s
path-breaking cases are judgments against Nigecdodoning modern
forms of slavery and against Nigeria for impedihg right to free basic
education for all children (Alter, Helfer and Mcilier, 2013: 737). The
ECOWAS Court also has broad access and standirgg ithiat permit
individuals and nongovernmental organisations (NGiOdypass national
courts and file suits directly with the Court. Adtigh the Court is generally
careful in the proof that it requires of complaiteaand in the remedies that
it demands of governments, it has not shied awayn frpolitically
courageous decisions, such as rulings against &mebé@ for the torture of
journalists and against Nigeria for failing to rége multinational
companies that have degraded the environment obithich Niger Delta
(Alter, Helfer and McAllister, 2013: 737).

Shedding more light in the centrality of ECOWAS dom securing and
protecting Human Rights Alter, Helfer and McAllis{013: 738) revealed
that:
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The ECOWAS Court’'s repurposing and subsequent wairvas an
international human rights court have several uaetedl dimensions. First,
the Court did not claim human rights competence itfeelf via judicial
lawmaking. Rather, it acquired this authority ispense to a coordinated
campaign in which bar associations, NGOs, and ECQV¥ficials—in
addition to ECOWAS Court judges themselves—molilizi® secure
member states’ consent to the transformation. SEcdme Court has
strikingly capacious jurisdiction and access rulegth no specified
catalogue of human rights, with direct access forgte litigants, and with
no requirement to exhaust domestic remedies. THesgn features are
especially curious because West African states baea reluctant to grant
similar authority to the judicial institutions ohea African Charter on
Human and Peoples’ Rights (African Charter). Thwthen the ECOWAS
Court’s early rulings generated opposition from sogovernments, the
member states eschewed opportunities to rein inCigrt. Instead, they
adopted institutional reforms that arguably streegt the judges’
independence and authority. Nevertheless, the Clagdgs an ongoing
challenge of securing compliance with its judgmeatshallenge that the
judges are attempting to meet by tailoring the miesethat they award to
successful applicants and by publicly pressuringegoments to implement
the Court’s rulings.

3.9 National Human Rights Institutions (NHRIS)

The gap between international law theory and domdsiman rights
practice is still very wide. Global treaties such tae U.N. Charter, the
ICCPR, ICESCR, and regional treaties such as Earofggonvention for
the Protection of Human Rights and Fundamentaldenes, the European
Social Charter, The American Convention on Humaghii and the
African Charter on Human and People's Rights, hi@saumed as more or
less binding international standards. Article 38flthe Statute of the
International Court of Justice refers to the "seslcof international law
(Walters, 1995: 12). Global and regional human tegtreaties, when
ratified, are clearly international law under ARic38.1., and establish
"rules expressly recognized" by state parties (&kia, Clark and Sigler,
1987). The obligation to implement human rightsatiess will continue to
fall primarily on domestic institutions, includingovernments, domestic
courts, and national human rights institutions (N&JR which are
independent statutory bodies with a mandate to pterand protect human
rights. The United Nations and human rights trdmglies have encouraged
governments to establish NHRIs and there has befarmatic increase in

95



the number of such bodies (United Nations 2010,sRaw, Byrnes &
Durbach, 2010).

National Human Rights Institutions (NHRIS) are m&singly being
recognised as important human rights actors at bwakional and
international level (Equality and Human Right Corasmon, 2010: 7).

National human rights institutions can play an imt@ot role in ensuring
that citizens actually have the ability to exercisel and political rights
and to enjoy, to the maximum extent that the resesiof the state permit,
economic, social and cultural rights (Renshaw, Bgrand Durbach, 2010:
117). Over the past 20 years, there has beenimgoawareness of the
need to strengthen, at the national level, condedetion aimed at
implementing and ensuring compliance with humamtsgtandards. One
of the means used to that end has been the ehtabli of national human
rights institutions (NHRIs). While the term coversange of bodies whose
legal status, composition, structure, functions arahdates vary, all such
bodies are set up by Governments to operate indepdly — like the
judiciary — with a view to promoting and protectihgman rights (Nowak,
2005: 53). States remain the primary actors, tég éonduits through
which respect for human rights must be realisec dlbligation to respect
and enforce human rights rests on states "(Arliz005).

There is always a danger that a government mayplestaa—fake NHRI,
one that is not independent but rather serves asparogist for an
authoritarian system. For that reason, the int@nat community has
devised mechanisms for assessing and accreditingldNBased upon the
extent to which they comply with the Paris Prinegl Only accredited
NHRIs are eligible for full membership in the Intational Coordinating
Committee of National Institutions for the Promotiand Protection of
Human Rights (ICQ. As of early 2010, 64 of the 192 Member States of
the United Nations have National Human Rights tostns (NHRIs) —
state-based institutions, with mandates to proranteprotect domestic and
international human rights (Renshaw, Byrnes andbB&et, 2010: 117).
NHRIs, often called human rights commissions, stidwdve the capacity
and authority to:

. Submit recommendations, proposals and reportsetdGovernment
or parliament on any matter relating to human gght

. Promote the conformity of national laws and pcas with
international standards;

. Receive and act upon individual or group conmiaiof human

rights violations;
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. Encourage the ratification and implementation infernational
human rights standards and contribute to repopnegedures under
international human rights treaties;

. Promote awareness of human rights through irdtion and
education, and carry out research in the area winuights;
. Cooperate with the United Nations, regional itnfbns, national

institutions of other countries and NGOs (Nowak)2074).

Relations between NHRIs and parliaments have gretntial for human
rights protection and promotion at the nationakleviFor Burdekin (2007)
other areas of coverage of national human righitiri®ns include:

a) Advising Government and Parliament on issuleder@ to legislation
or administrative practices, or proposed legisfgtior policies or
programmes within their jurisdiction;

(b)  Enlisting civil society in the performanceitsf functions;

(c)  Educating the public and members of the exeeupolice, prison
officials, the military) and the judiciary about rhan rights and
disseminating information about human rights;

(d)  Monitoring compliance by Government, governimagencies and
the private sector on international human righdatly obligations;

(e) Promoting the ratification of human rightsaties and advising on
the development of new international human righgsruments;

()] Contributing to government reports to intefaaél Treaty Bodies
and following up and disseminating reports by tineafy Bodies;

() Co-operating with the United Nations, otherRIsl and national and
international NGOs;

(h)  Inspecting custodial facilities and placeslefention;

(1) Receiving and investigating complaints of humraghts violations,
conciliating such complaints or providing other esiies;

(), Compelling the attendance of witnesses anddybon of
documents where necessary to conduct effective ieesjuor
investigations and taking evidence on oath orrattion; and

(k)  Conducting national enquiries into systemiola&iions of human
rights.

Countries That Have Established National Human Rigks
Institutions

Nowak (2005: 74) revealed Countries with natiomestitutions accredited

by the International Coordinating Committee of Matl Institutions for
the Promotion and Protection of Human Rights: ey
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Asia and the Pacific:Australia, Fiji, India, Indonesia, Malaysia, Monggl
Nepal, New Zealand, Philippines, Republic of Kor8g,Lanka, Thailand,
Hong Kong Special Administrative Region of Chinslamic Republic of
Iran

Africa: Algeria, Cameroon, Ghana, Malawi, Mauritius, Morocdiger,
Nigeria, Rwanda, Senegal, South Africa, Togo, UgarBlenin, Burkina
Faso, Chad, Madagascar, Namibia, United Republi@okania, Zambia

Americas: Argentina, Bolivia, Canada, Colombia, Costa Ricaudflor,
Guatemala, Honduras, Mexico, Panama, Paraguay,, Pé&nezuela,
Antigua and Barbuda, Barbados

Europe: Albania, Bosnia and Herzegovina, Denmark, Franocerntany,
Greece, Ireland, Luxembourg, Poland, Portugal, rgp8weden, Austria,
Belgium, Netherlands, Norway, Russian Federatitoyekia, Slovenia and
United Kingdom

SELF-ASSESSMENT EXERCISE

How are the regions responsible for the promotion @rotection of
Human Right in their regions? Give a vivid accoahthe various regions
as it relates to their roles in Human Right pratecin the regions. How
does a national human right institution operate?

4.0 CONCLUSION

International and regional human rights systems ehaleveloped
significantly over the past decades. With the fragted development of
mechanisms both within the UN and regional regintiesre arises a need
for cooperation and coordination within and betwdéferent mechanisms
so as to further improve the protection of humaghts on the ground
(Fitzpatrick and O’Flaherty, ND: 9). For historicahd geographic reasons,
there exists a wide disparity between the regidramneworks for the
protection and promotion of human rights in Europed Asia. The
European system is vast and sophisticated, whildsia no over-arching
regional framework exists. However, protection nagbms are emerging
at the sub-regional level (Fitzpatrick and O’FlaieiND: 9), while the
obligation to implement human rights treaties wdhtinue to fall primarily
on domestic institutions, including governmentsmestic courts, and
national human rights institutions (NHRIS).
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5.0 SUMMARY

In this Unit, we directed our searchlights to thegional institutions,

regional courts or judiciary as an indication ofnguitment and result
oriented principles. We discussed the various regdidodies and their
roles, mechanisms and other principles adaptedidmagtee human rights
in their regions. We equally, examined the roleshefsub regional bodies
using ECOWAS as a guide in mirroring the activitedsthe sub regional
bodies in their quest for human rights protectidfe drew the curtain of
this unit by reflecting on the activities of the thtmal Human Rights

Institutions (NHRIS).

6.0 TUTOR-MARKED ASSIGNMENT

1. Explain in details the roles of regional bodeghe promotion and
protection of Human rights.

2. What is the significance of the establishmdmourts in the regions
and sub region to hear or adjudicate human righge ?

3. What are National Human rights institutions ambat are their
mandates?
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MODULE 3 HUMAN RIGHTS AND CHALLENGES
INTRODUCTION

Essentially, this module is an exciting piece.islimeant to address three
significant global challenges — controversies an Wmiversality of Human
Rights, refugees and population and their interpldly Human Right. How
to tackle the problem of Refugees has been a gosaern but that in itself
is not the focus here, the underlying factor ishthenan rights angle to it.

This module exposes you to the human rights conoémefugees’ and
other related problems and the global effort inhemit mitigating or
redressing the issue. The international instrumentsefugees will provide
you with a very rich guide on the global endeavibws far. Also, Global
health, population growth, economic development,virenmental
degradation, and climate change are the main clggkewe face in the 21st
century. Besides, the total world population crdsges figure of 7 billion
at the end of June 2012; it no doubt has a greptidation for human
rights. This section desires to equip you with tequisite information on
the nexus between human rights and population veidle examining the
international instruments put in place to addréss i

The detailed discussion on this will be found ia tbllowing units.

Unit 1 Controversies on the Universality of HunRights

Unit 2 Human Rights and Refugees: International I{Nateral)
Instruments on Refugees: Charters, Convention and
Agreements

Unit 3 Human Rights and population

Unit 4 International Instruments on  population: a@brs,

Convention and Agreements

UNIT 1 CONTROVERSIES ON THE UNIVERSALITY OF
HUMAN RIGHTS

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  Universality of Human rights
3.2  Controversy on the Universality of Human tggh
4.0 Conclusion
5.0 Summary
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6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The spirit of human rights has been transmitted scimusly and
unconsciously from one generation to another, aagryhe scars of its
tumultuous past. Today, invoking the United Natibhmsversal Declaration
of Human Rights, adopted by the General Assembiy9u8, one may think
of human rights as universal, inalienable and iisthle, as rights shared
equally by everyone regardless of sex, race, naitgnand economic
background (Ishay, 2004: 359). Yet conflicting poél traditions across
the centuries have elaborated different visiondwahan rights rooted in
past social struggles. That historical legacy andremt conflicting
meanings of human rights are, despite the admiefidets of the architects
of the declaration, all reflected in the structared the substance of this
important UN document (Ishay, 2004: 359). The isstilbuman rights has
always been a matter shared by politicians, lawyphslosophers and
sociologists. Since the adoption of the UniversaklBration of Human
Rights scholars and human rights activists haveudsed whether the
Declaration has become a symbol of human rightsveusality
(Vitkauskaite-Meurice, 2010: 165). The Universalceation of Human
Rights is a document regarded as a common staoflachievement for all
peoples and all nations. It sets out, for the firsie, fundamental human
rights to be universally protected (VitkauskaitetMee, 2010: 165). Any
discussion of the universality of human rights lagvitably evokes the
guestion of whether human rights are based on eeprof human dignity
shared by all cultures (Bertrand, 1987 cited irntk&uskaite-Meurice, 2010:
165). Although human rights are embodied in treateafted within the
framework of the United Nations, the issue at hanahether their validity
is based on universal ethical, moral or religiowwctions (Lijnzaad,
1995: 103).

The Universal Declaration of Human Rights is notempression of the
pious sentiments of the members of the Human RiGbtamission. It is a
result of a hard labour by world’s intellectualspldmats, philosophers,
lawyers and statesman (Maduagwu, 1987: 126). Whedmarkable about
the Universal Declaration is that it could have rbeglopted at all by the
heterogeneous peoples of the United Nations. Aighanere were only 58
members of the United Nations by the time the datltans was proclaimed
(Year Book of the United Nations 1947/1948 citedMaduagwu, 1987:
127). The states nevertheless came from differeftural areas, under
divergent political systems — in particular the opipg political ideologies
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of the East and the West (Maduagwu, 1987: 127)pibeesome attempts to
guestion the universality of human rights, at theetof the adoption of the
Universal Declaration of Human Rights (‘'UDHR’) ncember-state of the
United Nations (‘UN’) voted against adoption of td®HR in 1948. Eight
states—the Soviet Union and five of its allies,spfaudi Arabia and South
Africa—abstained. Therefore, the general acceptaicthe Declaration
gives merit to the claim that the text of UDHR waceptable to all UN
member states in 1948 (Vitkauskaite-Meurice, 208T).

The growing consensus in the West that human righ#dsuniversal has
been fiercely opposed by critics in other partshef world. At the very
least, the idea may well pose as many questionsaaswers. Beyond the
more general, philosophical question of whethertl@ng in our pluri-

cultural, multipolar world is truly universal, thesue of whether human
rights is an essentially Western concept—ignorihg twery different

cultural, economic, and political realities of thther parts of the world—
cannot simply be dismissed (Tharoor, 1999/2000)ouUgh the decades
since the adoption of the UDHR it seemed that tloeldvhad adopted a
unified approach to the concept of human rights aecbgnized the
importance of it. However, the recent changes #ffgadhe modern world,
the threat of terrorism, globalisation and featha& loss of identity have re-
opened the discussion on the universality of humghts and put into
guestion the importance and the role of regionahdmu rights systems
(Vitkauskaite-Meurice, 2010: 167).

Today many Arab states are keen to reject the wsaligy of human rights
and claim that the concept of human rights wasritdt as a particular
form of colonisation. To the relativist, these mstents and their
pretension to universality may suggest primarily #rrogance or ‘cultural
imperialism’ of the West, given the West's tradii#d urge—expressed, for
example, in political ideology (liberalism) and imeligious faith
(Christianity)—to the view of its own forms and ie¢$ as universal, and to
attempt to universalise them. Moreover, the pushuritversalization of
norms is said by some relativists to destroy theemity of cultures and
hence to amount to another path toward cultural dgemisation in the
modern world (Steiner and Alston, 2000: 367). Sambgctions were also
registered by other countries outside the Euro -eAean continents. Some
countries of the Islamic — Arabic cultures objectectertain articles in the
declarations believed to be contrary to Islamicid®@h in particular
Articles 16 and 18 of the declaration dealing witharriage and religious
freedom respectively (Maduagwu, 1978: 131). Iteedless to add that the
Apartheid South Africa also objected to certain yisimns of the
declarations. Its delegates is reported to haveectdy to the
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comprehensiveness of the declarations which heidenesl to be excessive
and unrealistic (Maduagwu, 1987: 131). The reldfigeeater cultural and
ideological homogeneity of a region may permit agnent on a fuller list

of human rights, or their more detailed definitidhan the ‘universal’

processes have achieved. A regional body may tange ghe additional

purpose of articulating regionally specific congeps of shared human
rights concepts, or interpreting locally identifigtbman rights norms
(Neuman, 2008).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J identify the major controversy (ies) surrounding tniversality of
Human Rights

J explain in detail the universality of human rights

J examine the various arguments on the controvergg) (iof

Universality of Human Rights.
3.0 MAIN CONTENT
3.1 Universality of Human Right

Universalism is defined as asserting that cultarerelevant to the validity
of moral rules and thus, reaffirms the universalibdivisibility, equality
and interdependence of all human rights (Blackb@@i11: 10). Human
rights are held by all persons equally, universalyd forever. Human
rights are universal: they are always the same abrhuman beings
everywhere in the world. You do not have humantsdiecause you are a
citizen of any country but because you are a membire human family.

This means children have human rights as well asafCompasito, ND:
15). It is clear that human rights are generalbognised to be universally
applicable ethical norms and not meant to be pactdi particular societies
and cultures. Their interpretation, the extent tocl they are taken serious
in practice by those in power or the level of tr@sciousness of their
existence or their meaning by the masses who tloéyally meant to
protect — all these will have different shadesha various countries and
regions in the world (Maduagwu, 1987:133). Humaghts are universal
because they are based on every human being'stydigmespective of
race, colour, sex, ethnic or social origin, religitanguage, nationality, age,
sexual orientation, disability or any other distirghing characteristic.
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Since they are accepted by all States and pedpleg,apply equally and
indiscriminately to every person and are the sasn@v¥eryone everywhere
(Nowak, 2005: 4).

SELF-ASSESSMENT EXERCISE

Identify the major controversy (ies) surrounding thniversality of Human
Rights.

What is the Universality of Human Rights?
3.2 Controversy (ies) on the Universality of HumarRights

The Universal Declaration of Human Rights (UDHRhalas the right to

equality, freedom and dignity of all human beingsgardless of their
condition, opinions or beliefs. Notwithstanding, eev since this

proclamation in 1948, human rights have been sulgespeculation as to
whether such rights can indeed be truly univeiSath questioning of the
universality of human rights has been based, &rgelextent, both on the
role of culture and its moral capacity to determprerities, and on the
confrontation between the individual and the systiernommunal society
(Blackburn, 2011: 1). One of the most intense debatithin the human

rights community is the one pitting Universalisg@mst cultural relativists.
This debate, however, can be traced to ancienstitneleed, in historical
reality, each major stride forward toward a uniaéggerspective of human
rights, was followed by severe setbacks.

The universalism of human rights brandished dutireggFrench revolution
was slowly superseded by a nationalist reactionubated during
Napoleon’s conquests, just as the internationhbptes of socialist human
rights advocates were drowned in a tidal wave dionalism at the
approach of World War | (Ishay, 2004: 364). The hannights aspirations
of the Bolshevik revolution and that of two libesbter institutions, the
League of Nations and the International Labor Oiggtion, were crushed
by the rise of fascism and Stalinism during theenwar period; the
establishment of the UN and the Universal Declarabf Human Rights
was eclipsed by intensifying nationalism in the egivey third world and
the global competition between two nuclear armegoegowers. Finally,
the triumphant claims after 1989 that human rightaild blossom in an
unfettered global market economy were soon echogd cbltural
nationalism in the former Soviet Union, Africa, tBalkans, the Middle
East and beyond (Ishay, 2004: 364). The centrahtpisi that cultural
relativism is a recurrent product of a historicaldre to promote universal
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rights discourses in practice, rather than a legite alternative to the
comprehensive vision offered by a universal stamgustice (Ishay 1995a
guoted in Ishay, 2004: 365).

The theory of scientific racism, recently promotedJames Watson, who
believes black people to be less intelligent tHaa whites, highlights the
fact that the battle for the recognition of all mmbeings as equal has not
yet been won, even at the dawn of the twenty -+ Gentury. This is the
challenge humanity still has to face. Watson raprajudice did not come
as a surprise. All through human history, we firairitless examples of
whites believing in the inferiority of other racgmrticularly, in inferiority
of the black race vis- a - vis “the white racef fact, for a long time many
European and North American scholars had been tahgh blacks were
less human or no human at all (Maduagwu, 2009hdf attitudes of the
white were just a matter of belief, or a prejuditeyould not have mattered
but those attitudes have entailed terrible consecpse for black people as
well as for humanity at large. The belief that ldlgueople are inferior
beings has been used as justification for countteBees against them
throughout history, among them: 400 years of trdassac slavery and a
century of official discrimination; after the abmdn of slavery in the
United States, a century of Colonialism; decade#\dirtheid policy in
South Africa; criminal acquiescence in genocidetlom African Continent
by the international community e.g. Rwanda in 1389w the ongoing
genocidal war in Sudan just to name a few casesl(isigwu,2009).

Ishay, (2004: 366) was expansive and elaborate isnahgument. He
maintained that:

For the invocation of cultural rights tends to acethen a specific group
feels deprived of political, social and economights enjoyed by others.
The human rights debate is not sufficiently wefbimed by this history,

and three historical misconceptions continue tofiesm this debate. The
first is the tendency to lump together second dnidl tgeneration rights.
The second is the effort to collapse first and sdageneration rights into a
single Western perspective. The third is rootedynmorance of the Western
roots of third generation rights. Fusing sociadiatl cultural rights views
(or second and third generation rights) into ongopbphical tradition, as
implied by the language of the International Covenaf Social, Cultural

and Economic Rights legal document overlooks ingrartifferences that
exist between these two traditions of human rigkts. instance, second
generation socialists have long criticized thedifgeneration conception of
group rights to self-determination. Indeed, theiovof the right to self-

determination, as defined by various internatidoidé of rights, fails to
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specify which nationality or group should end upnbefavored over
another when their claims conflict. Given the alsubet have occurred in
the name of national and cultural rights since ¢inel of the Cold War,
contemporary human rights advocates would proditnfrfamiliarity with
criteria offered by late 19th and early 20th centwocialists for
distinguishing between legitimate and illegitimat&ims on behalf of
groups.

The philosophical objection asserts essentiallgt thothing can be
universal; that all rights and values are defined &imited by cultural
perceptions. If there is no universal culture, ¢hean be no universal
human rights (Tharoor, 1999/2000). On the otherdhaonme rights in the
Universal Declaration are not universally favousstti may meet cultural
resistance. | cannot conclude that freedom of esgmwa is universally
accepted or even acceptable, | am not confidenh edmut freedom of
conscience and religion. Equality is not yet ursadly welcomed, and
discrimination on grounds of race, ethnicity wid difficult to eradicate.

The world has moved but it has not yet moved faugh. Some rights, on
the other hand — freedom of expression, religiou$ ethnic equality, and
the equality of women — appear not yet acceptabladt in a number of
societies. In that sense, those rights are natryeersal. | do not think that
it is possible to make them universal, but it idke dedicated effort by
those who care (Henkin, 1989: 15). Tharoor (1999@20taking the

argument further and drawing largely from the opmsi of other critics

maintained that:

Recently, the fiftieth anniversary of the UniversBleclaration was
celebrated with much fanfare. But critics from coigs that were still
colonies in 1948 suggest that its provisions reéftee ethnocentric bias of
the time. They go on to argue that the conceptuofidn rights is really a
cover for Western interventionism in the affairstbé developing world,
and that “human rights” are merely an instrumeniégistern political neo-
colonialism. One critic in the 1970s wrote of hesf that “Human Rights
might turn out to be a Trojan horse, surreptitigustroduced into other
civilisations, which will then be obliged to accegpiose ways of living,
thinking and feeling for which Human Rights is t®per solution in cases
of conflict.” In practice, this argument tends b as much about
development as about civilisational integrity. @st argue that the
developing countries often cannot afford humantsigkince the tasks of
nation building, economic development, and the cbaation of the state
structure to these ends are still unfinished. Atthpanism, they argue, is
more efficient in promoting development and ecormgrowth. This is the
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premise behind the so-called Asian values casegchwlaittributes the
economic growth of Southeast Asia to the Confueigtues of obedience,
order, and respect for authority. The argumentvenea little more subtle
than that, because the suspension or limiting ahdm rights is also
portrayed as the sacrifice of the few for the beréfthe many. The human
rights concept is understood, applied, and argwed anly, critics say, by a
small Westernised minority in developing countriggsiversality in these
circumstances would be the universality of the ifgged. Human right is
for the few who have the concerns of Westernemo&s not extend to the
lowest rungs of the ladder.

In reality, many of the current objections to thmeversality of human rights
reflect a false opposition between the primacyh# individual and the
paramountcy of society. Many of the civil and poal rights protect

groups, while many of the social and economic gghriotect individuals.

Thus, crucially, the two sets of rights, and the twovenants that codify
them, are like Siamese twins—inseparable and iefeddent, sustaining
and nourishing each other. Still, while the confbetween group rights and
individual rights may not be inevitable, it woul@ Imaive to pretend that
conflict would never occur. But while groups mayllectively exercise

rights, the individuals within them should alsogm¥mitted the exercise of
their rights within the group, rights that the gpomay not infringe upon

(Tharoor, 1999/2000).

Kofi Annan giving a wise counsel on the controyeesked at a speech in
Tehran University in 1997: “When have you hearde® fvoice demand an
end to freedom? Where have you heard a slave dogudavery? When
have you heard a victim of torture endorse the vedybe torturer? Where
have you heard the tolerant cry out for intoler&icEolerance and mercy
have always, and in all cultures, been ideals @Egument rule and human
behavior. If we do not unequivocally assert thevarsality of the rights
that oppressive governments abuse, and if we atatithese rights can be
diluted and changed, ultimately we risk giving aggmive governments an
intellectual justification for the morally indefabke. Objections to the
applicability of international human rights stamtahave all too frequently
been voiced by authoritarian rulers and power lite rationalize their
violations of human rights—violations that servanarily, if not solely, to
sustain them in power.

SELF-ASSESSMENT EXERCISE

Examine the controversies of the Universality ohtéun Rights.
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4.0 CONCLUSION

The Universal Declaration of Human Rights (UDHRhalas the right to
equality, freedom and dignity of all human beingsgardless of their
condition, opinions or beliefs. Notwithstanding, eev since this
proclamation in 1948, human rights have been sulgespeculation as to
whether such rights can indeed be truly univer8though human rights
are embodied in treaties drafted within the framéwof the United
Nations, the issue at hand is whether their vgliditbased on universal,
ethical, moral or religious convictions. One of tir®st intense debates
within the human rights community is the one pgtidniversalists against
cultural relativists. The growing consensus in West that human rights
are universal has been fiercely opposed by criticether parts of the
world. Beyond the more general, philosophical quoestof whether
anything in our pluri-cultural, multipolar world tsuly universal. If we do
not unequivocally assert the universality of thghts that oppressive
governments abuse, and if we admit that thesesrighh be diluted and
changed, ultimately we risk giving oppressive gaweents an intellectual
justification for the morally indefensible.

5.0 SUMMARY
This unit examined the place of Universalism andmidn Rights and

outlines the controversies surrounding the Univgysaf Human Right. It
raised all the various arguments and viewed themhein merit.

6.0 TUTOR-MARKED ASSIGNMENT

1. Examine the controversy surrounding the Univengadit Human
Rights.
2. Outline the various arguments.
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1.0 INTRODUCTION

The problem of the world’s refugees and interndlplaced people is one
of the most complicated and increasingly alarmirsgués that the
international community has ever faced (Thessisn2@i2: 4). Refugees
are among the most vulnerable people in the wa@slat€rres, 2011: i). The
realities of conflict, violence and persecution toame to cause
displacement (UNHCR, 2011: 2). The definition afefugee at our times,
the rights of refugees and internally displacedpbeaecognised under
international law, the mandate of humanitarian oiggtions, the
responsibilities of states when it comes to theqution of those vulnerable
groups and many other issues that arise from thewientioned are always
in the UN Agenda. The matter is always of extrempartance due to the
cruelties in terms of human rights norms and thewlations that
unfortunately are taking place in many parts of wald that are forcing
people to leave their places of origin and seekttebfuture in other states
(Thessismun, 2012: 4). The first appearance ofgeds as a mass
phenomenon took place at the end of World War lenvkhe fall of the
Russian, Austro-Hungarian, and Ottoman empirespcalwith the new
order created by the peace treaties, upset profptine demographic and
territorial constitution of Central Eastern Europe.a short period, 1.5
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million White Russians, seven hundred thousand Aiares, five hundred
thousand Bulgarians, a million Greeks, and hundretithousands of
Germans, Hungarians, and Romanians left their cmsnfAgamben, 2008:
91).

To these moving masses, one needs to add the w®eplesguation
determined by the fact that about 30 percent ofpibygulation in the new
states created by the peace treaties on the mdd#heo nation-state
(Yugoslavia and Czechoslovakia, for example), wamstituted by
minorities that had to be safeguarded by a sefi@sternational treaties —
the so-called Minority Treaties — which very ofterere not enforced. A
few years later, the racial laws in Germany and ¢k war in Spain
dispersed throughout Europe a new and importantingent of refugees
(Agamben, 2008: 91). The recent events in the Avaldd as well as the
deterioration of the situation in the Horn of Afiichave caused and
increased people’s movement that is challenging dta¢es’ migrants’
admission and asylum system. At the same timetigaliturmoil in many
Asian states and especially in the Middle East adl as financial and
social instability is also contributing in the dedeation of the situation
concerning the refugees’ protection regime (Thessis 2012: 4). The
refugee situation has become a classic examplaeointerdependence of
the international community. It fully demonstratesy the problems of one
country can have immediate consequences for othertges. It is also an
example of interdependence between issues (Faet,Sh@). Due to the
phenomenon of globalization, the problems of onenty can have
immediate consequences to others. Thus, the refpgelglem is both
multidimensional and global (Thessismun, 2012: 4).

One of the outstanding achievements of the 20thtucgnin the
humanitarian field has been the establishment ef ghnciple that the
refugee problem is a matter of concern to the maonal community and
must be addressed in the context of internationaperation and burden-
sharing. This notion first came into existence raftee First World War,
under the League of Nations which was called upotetl with successive
waves of refugees. It was further developed anengthened after the
Second World War through continuing action undextaky the United
Nations to address numerous refugee situation$ regions of the world.
Such refugee situations remain a tragic featuauotroubled times.

International cooperation in dealing with refugemiems presupposes

collective action by governments in working out egpiate durable
solutions for refugees (Ogata, ND :5).
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Until an appropriate durable solution is found floeem and refugees cease
to be refugees either through voluntary repatmatiy legal integration
(naturalisation) in their new home country, it iscassary for them to be
treated in accordance with internationally recogdisbasic minimum
standards. The formulation and further developmentthese standards -
and efforts to ensure that they are effectivelylemented - have from the
outset been an essential component of the coleeatiernational approach
to the refugee problem. These standards are defined series of
international instruments (conventions, resolutiorsommendations, etc),
adopted at the universal level under the Unitediddat or within the
framework of regional organisations such as thenCiwf Europe, the
Organisation of African Unity (now African Union (A and the
Organisation of American States. In order to enshedr more effective
implementation, many of these standards have hsmrporated into the
national law of a growing number of countries (@gaD: 5).

Throughout the world and over the centuries, smsehave welcomed
frightened, weary strangers, the victims of perenuand violence. This
humanitarian tradition of offering sanctuary isesftnow played out on
television screens across the globe as war ance-tgle persecution
produce millions of refugees and internally dispthcpersons (IPU,
2001:1). Yet even as people continue to flee froredts to their lives and
freedom, governments are, for many reasons, findingncreasingly
difficult to reconcile their humanitarian impulsasd obligations with their
domestic needs and political realities. At the tstd#r the 21st century,
protecting refugees means maintaining solidaritthwhe world’s most
threatened, while finding answers to the challengesfronting the
international system that was created to do juat {{PU, 2001:1). The
problem of the world's refugees and internally dised is among the most
complicated issues before the world community toffagt sheet, 20). In
the aftermath of World War 1 (1914 - 1918) millioo$§ people fled their
homelands in search of refuge. Governments resploglerawing up a set
of international agreements to provide travel doents for these people
who were, effectively, the first refugees of the20entury. Their numbers
increased dramatically during and after World Whar(1939-1945), as
millions more were forcibly displaced, deported /ndesettled (UNHCR,
2011:1).

The Convention was a landmark in the setting afddads for the treatment
of refugees. It incorporated the fundamental cotsceyf the refugee
protection regime and has continued to remain theerstone of that
regime to the present day. On 28 July 1951, whenGbnvention was
originally adopted, it was to deal with the aftetin@f World War Il in
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Europe even as the Cold War set in. The inspmafity the Convention

was the strong global commitment to ensuring thatdisplacement and
trauma caused by the persecution and destructigheofvar years would

not be repeated (Lubbers and Johnsson, 2001: 1)di#ing the decades
that followed, it globalised, and the 1967 Protoerpanded the scope of
the Convention as the problem of displacement spaeaund the world. In

these origins lies the Convention’s avowedly hurt@ai@n character which

ensures that its fundamental concepts remain sitatly sound (Lubbers

and Johnsson, 2001: 1).

Throughout the 20th century, the international camity steadily
assembled a set of guidelines, laws and convent@mesasure the adequate
treatment of refugees and protect their human sighhe process began
under the League of Nations in 1921. In July 1@bdiplomatic conference
in Geneva adopted the Convention relating to tla¢uStof Refugees (1951
Convention), which was later amended by the 196x%oeol (UNHCR,
2011: 1). These documents clearly spell out wha iefugee and the kind
of legal protection, other assistance and soggltsi a refugee is entitled to
receive. It also defines a refugee’s obligations htwst countries and
specifies certain categories of people, such asawarnals, who do not
gualify for refugee status. Initially, the 1951 Gention was more or less
limited to protecting European refugees in therafsgh of World War 1I,
but the 1967 Protocol expanded its scope as thelgmmoof displacement
spread around the world (UNHCR, 2011: 1).

If the Convention is being challenged in a numbemgortant ways, it

has, though, proved its resilience. This is bec#élusel 951 Convention has
a legal, political and ethical significance thatgowvell beyond its specific
terms: legal in that it provides the basic stanslasd which principled

action can be based; political, in that it providastruly universal

framework within which States can co-operate arafesithe responsibility
resulting from forced displacement; and ethicaltlat it is a unique

declaration by those 141 States which currently Raeties to it of their

commitment to uphold and protect the rights of soofethe most

vulnerable and disadvantaged people (Lubbers amasdon, 2001: 1).

This treaty is split into 6 chapters that cover tiygics, general provisions
regarding refugees, juridical status of refugedw tight to gainful
employment, welfare, administrative measures ttaken by the host state,
executory and transitory provisions, and final stza1 Each chapter is made
of articles and within these the rights of refugeesre enumerated
(Steadman, 2015: 5). These instruments have alped@spire important
regional instruments such as the 1969 OAU Refugmevéhtion in Africa,
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the 1984 Cartagena Declaration in Latin America treddevelopment of a
common asylum system in the European Union. Todhg 1951
Convention and 1967 Protocol together remain theerstone of refugee
protection, and their provisions are as relevant s when they were
drafted (UNHCR, 2011: 1).

Although the 1951 Convention is still the most vedeead and important
instrument on the issue of refugees, the causexarfus have significantly
multiplied the past years and now include naturaécological disasters,
extreme poverty and famine and many others (Thmssis2012: 5). The
Convention does not cover the cases of interngllaisment although
these cases are countless and call for an immedtien nowadays
(Thessismun, 2012: 5). Thaison d’etreof international law/ rules that
seek to protect migrants and refugees is that éineypersons who require
special protection due to their vulnerability bemgside the jurisdiction of
the state of their nationality. Thus, internatiofeal/ rules provide a dual
form of protection for migrants and refugees: @ngral protection under
human rights treaties applicable to all persons @hapecific protection
applicable to particular categories of personstlfiis case migrants and
refugees) (Grech, ND: 41). States may not, in angumstance, return a
person who is a refugee or claims to be a refugedhe country from
which she or he is fleeing. Most importantly, thRRICR has affirmed that
the principle of non-refoulementconstitutes a norm of customary
international law and is thus obligatory for akt&s, not simply for states
who are parties to the Refugee Convention. The Gation, in Article 31,
also stipulates that refugees may not be punistedaccount of illegal
entry or presence...provided they present themselte the authorities and
show good cause for their illegal entry...” (GrediD: 41).

One of the key concerns in terms of how states detd influxes of
persons claiming refugee status relates to policfemandatory detention
of any person entering the state irregularly. fabcy has been adopted by
a number of states and thus it should be scrutingsginst the rules of
international law. The Refugee Convention cleariyvoes that restrictions
on the movement of refugees shall be limited toyahlose that “are
necessary” and “such restrictions shall only beliadpuntil their status in
the country is regularized or they obtain admissitn another country”
(Grech, ND: 42). The rights given in the conventivere not extended to
those who were deemed to be against the UnitecoiNatprinciples and
this includes committing crimes against humanitygr wrimes, crimes
against peace, or serious non-political crimes. @mc central to the
convention was the prevention of the process -caltetbulement
Refoulements the deportation of asylum seekers, sending thaok to
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their original country when they still are in dandthe convention). Non-
refoulements the refugees’ right not to be returned to parsen, either in
their country of origin or in other countries in wh they would be at risk.

This right mirrors an obligation for States to eafr from being

instrumental to the persecution by other Statdbaif nationals on grounds
of race, political opinion, religion, nationalityr dor membership in a
particular social group (Rosero, ND:2).

2.0 OBJECTIVES
At the end of this unit, you should be able to:
. describe refugees and other related concepts ace the nexus

between refugees and Hunan Right
. highlight the linkage between the United Nationgfugees and

Human Right

. discuss the extent of Refugees protection

J identify and explain the international instrumeoisrefugees

J make distinction between the two major conventi@mjmerate the
state parties and identify those not covered byctmention

J state the regional laws

o examine the mandate of United Nations High Commoresi for

Refugees (UNHCR) and persons of concern to UNHCR
3.0 MAIN CONTENT

3.1 Human Rights and Refugees Related Concepts Befugees

Refugee

The 1951 Refugee Convention describes refugeeseaplep who are
outside their country of nationality or habituasidence, and have a well-
founded fear of persecution because of their raekgion, nationality,
membership of a particular social group or politmginion. People fleeing
conflicts or generalised violence are also gengahsidered as refugees,
although sometimes under legal mechanisms othen tthee 1951
Convention.

Asylum seekers Someone who has made a claim that he or she is a

refugee, and is waiting for that claim to be acedpar rejected. The term
contains no presumption either way - it simply diéss the fact that
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someone has lodged the claim. Some asylum seeltsewudged to be
refugees and others will not.

Migrant : A wide-ranging term that covers most people whaovento a

foreign country for a variety of reasons and foceatain length of time
(usually a minimum of a year, so as not to includey temporary visitors
such as tourists, people on business visits, @tg)s is different from

“immigrant” which means someone who takes up peanaresidence in a
country other than his or her original home land.

Economic migrant Someone who leaves their country of origin for
financial reasons, rather than for refugee ones.

Internally Displace Persons (IDPs):Someone who has been forced to
move from his or her home because of conflict, gargon (i.e. refugee
like reasons) or because of a natural disasteroomesother unusual
circumstance of this type. Unlike refugees, howgWePs remain inside
their own country.

Stateless personSomeone who is not considered as a national bysttg
(de jure stateless); or possibly someone who doeemoy fundamental
rights enjoyed by other nationals in their homdesta@e facto stateless).
Statelessness can be a personal disaster:

Refugee

Refugees have been around for as long as histetie(F2001: 584). The
magnitude and complexity of the issues arising fittbvn flow of asylum
seekers and refugees globally poses huge challefayeshe world’s
destination countries (Phillips, 2011: 1). Forcibigplaced people globally
are categorized as being either internally displa@sylum seeking, or a
refugee (Steadman, 2015: 2). A Refugee is sometbioe‘owing to a well-
founded fear of being Persecuted for reasons @, natigion, nationality,
membership of a particular social group, or Pditipinion, is outside the
country of his nationality, and is unable to or,imgvto such fear, is
unwilling to avail himself of the protection of thaountry...” (UNHCR,
2008). The refugee status is also cabsgllum A person who leaves his
country under the abovementioned circumstances ardrs a foreign
country is called ammsylum seekerHe requests refuge from the foreign
country and he is granted the status of refugee,aylum, with all the
special rights and obligations that follow thistgta from the moment that
the request is accepted (Thessismun, 2012: 6).efdrer three elements
compose the term refugee:
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a. A refugee is outside his/her country of nationatdityresidence;

b. He/she has a fear of persecution because of hisdoer, religion,
nationality, membership in a particular social groar political
opinion

C. He/she is unable or unwilling to return to his/feyme country

because of their well founded fear (Thessismun226)L

When the Office of the United Nations High Comnus&r for Refugees
(UNHCR) was established in 1951, there were apprately 1.5 million

refugees internationally (McMaster , 2001:9). Aetend of 2009 there
were an estimated 43.3 million forcibly displacedople worldwide,

including 15.2 million refugees, 983 000 asylumksge and 27.1 million
internally displaced persons (IDPs). It is estirdatbat there were an
additional 25 million people displaced due to nakwisasters) (UNHCR,
2009:1). The United Nations system has also beey a@ncerned by the
rise in the number of mass internal displacementsecent years (fact
sheet, 20). Internally displaced persons (IDPs) aften wrongly called

refugees. Unlike refugees, IDPs have not crossddtamational border to
find sanctuary but have remained inside their hcontries. Even if they
have fled for similar reasons as refugees (armeaflich generalised
violence, human rights violations), IDPs legallyman under the
protection of their own government — even thougdt dpovernment might
be the cause of their flight. As citizens, theyametall of their rights and
protection under both human rights and internatidnamanitarian law
(UNHCR, 2008). Since they remain inside their owourdries, these
persons are excluded from the present system ofeef protection (fact
sheet, 20).

UNHCR'’s original mandate does not specifically co¥®Ps (UNHCR,

2008). Most of the internally displaced populatioase in developing
countries and are composed largely of women anttrem. In some
countries, the internally displaced make up moenthO per cent of the
population (fact sheet, 20). To begin to apprediadescale of humanitarian
need underlying the work of international refugeetgction, it is enough to
look at refugee statistics showing that UNHCR hesponsibility for some
22 million persons in 160 countries, of which thajonity are women,
children and the elderly (Feller, 2001: 581 ). Aating to the United
Nations’ High Commissioner for Refugees there atentillion forcibly

displaced people worldwide, all of whom have beenoated from their
homes and must seek asylum elsewhere. This is ts smce the end of
the Second World War over seventy years ago. Suaibars testify to the
several problems of internal warfare and armed l@bnh countries as
diverse as Afghanistan, Central African Republienidcratic Republic of
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Congo, Colombia, Iraqg, Libya, Myanmar, South Sudaagdan and Syria
(Steadman, 2015: 1).

United Nations, Human Rights and Refugees: The Nesu

Being a refugee means more than being an aliemedins living in exile
and depending on others for such basic needs ds é¢tathing and shelter.
While some mass displacements may be preventabfes are voluntary
(fact sheet 20: 1). Not all human movements of ¢katury have been
voluntary. Modern technology has also brought alibatdevelopment of
weapons of mass destruction. As a result, violdrasebecome the greatest
factor in instigating involuntary departures fromnhelands. Two World
Wars and some 130 armed conflicts since 1945 haem gise to millions
of mass displacements and exoduses in the wortd ¢fzeet 20: 2). The
world community today confronts a huge flow of ..fugees across the
international border (Khanal, 1998: 144).

The problem of the world's refugees and interndigplaced is among the
most complicated issues before the world commundglay. Much
discussion is taking place at the United Nationg& esntinues to search for
more effective ways to protect and assist thesdicpéarly vulnerable
groups (Fact sheet 20: 1). The refugee proteceginte, within which the
United Nations High Commissioner for Refugees dasghs his mandated
functions, has its origins in general principles lafman rights (Feller,
2001: 582). A central practice to the United Niasios the protection of
humanitarian rights. Article 14 of the Universal disation of Human
Rights of 1948 it reads “Everyone has the righddek and to enjoy in other
countries asylum from persecution (Human Right @&rai and from this
declaration the United Nations’ commitment to theotpction and
assistance of refugees, displaced persons, andinasgkeekers began
(Steadman, 2015: 1).

Those who drafted the Charter of the United Natibasl in mind the
painful memories of generalised violence and masfersngs and called
upon its signatories to save succeeding generafioms the scourge of
war. . .". They asked the United Nations to hedpieve "international
cooperation in solving international problems of aconomic, social,
cultural, or humanitarian character" and to pronmemeé encourage respect
for human rights and for fundamental freedoms fbwéhout distinction
as to race, sex, language or religion". One offitlsé issues on the agenda
of the United Nations was the fate of refugeespldised persons, stateless
persons and "returnees," all uprooted by war antead of assistance. The
problem was clearly both international and humaiaita(Fact Sheet 20: 2).
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These displaced people are the inevitable resoith fany armed conflict,
large scale natural disaster, or oppressive govemhnThese people have
largely no voice, and the United Nations and itsmier states are tasked
with protecting their basic rights (Steadman, 2@0)5:

There is a clear relationship between the refugeblem and the issue of
human rights. Violations of human rights are notyacmmong the major
causes of mass exoduses but also rule out the nogmtfovoluntary
repatriation for as long as they persist. Violasiaf rights of minorities and
ethnic conflicts are increasingly at the sourcéboth mass exoduses and
internal displacements (Fact sheet, 20). Asylunkesseand refugees are
entitled to all the rights and fundamental freeddhet are spelled out in
international human rights instruments. The pratecof the refugee must
therefore be seen in the broader context of théeption of human rights
(Fact sheet, 20). The creation by States, in tierrahth of the Second
World War, of two separate organisations to dedhviuman rights and
refugees respectively, does not mean that thesessse not interrelated.

The work of the United Nations in the field of humaghts and that of the

High Commissioner for Refugees is inextricably &dkin the sense that
both entities share a common purpose which is dfegsarding of human

dignity. The human rights programme of the Uniteatidbhs deals with the

rights of individuals in the territory of Stateshd refugee organisation was
established in order to restore minimum rights e@ospns after they leave
their countries of origin (Fact sheet, 20). Thehtigp a country of one’s

own i.e., “to belong to a sovereign state” is cdastd to be the most
“primordial right” of a person (Stoessinger, 1956).

In 1951 most of the refugees were European. Theonhajof today's
refugees are from Africa and Asia. Current refugeevements, unlike
those of the past, increasingly take the form ofsnaxoduses rather than
individual flights. Eighty per cent of today's rgkes are women and
children (Fact sheet, 20). Global forced displacetmaf people due to
conflict, persecution, violence and human rightdations is on the rise.

The current refugee crisis has resulted in the laigment of an
unprecedented number of people. The United Natstisnates that more
people have been displaced in the last two yeas #t any time since
World War Il. With record-breaking numbers of deptd people seeking
passage to safe refuge, refugee smuggling has leeaanore lucrative and
sinister operation than ever before (OECD, 2015: 1)
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Broadly speaking, the flow of refugees in the pestold war era may be
attributed to several factors, often called as “ndumanitarian crises”
(UNHCR, 1995). The first category may be found ime tformerly
communist states like former Yugoslavia and CISntoes where the
states have broken up. The concomitant strugglepdover and territory
amongst warring parties took the form of “ethniearising”. Secondly, in
Africa, countries like Somalia, Liberia, Rwanda;.e€xisting political and
administrative structures have been destroyedesobias fragmented and
power has passed into the hands of local war landsmilitary leaders”.

Thirdly, in Asia, the countries like Myanmar, Bhniatc. the refugee flows
have been provoked “not by the break — up of coesitbut by efforts to

impose the authority of his state on minority greugpposition movements
and secessionist forces”. As a result, the beggoin1990s witnessed the
staggering growth of refugees reaching up to 1%aniland more in 1993

(Ghali, 1993: 173 cited in Khanal, 1998: 145).

The very existence of a state essentially lietérealisation of this right as
well as the general well- being of its people. Rediping within the state
are entitled to fair and equal treatment irrespectf their race, religion,
language or belief. The notion of human rights uhet the principle that
“every human being is entitled to enjoy or to havetected” certain rights
which exist” in some form in all cultures and saieis” that should be
respected in the treatment of all men, women anttireln” (UNCHR,
1994:11). Throughout history, human beings haveeleasly struggled for
the attainment of such basic rights and have madmympositive
achievements. The United Nations High commission fefugees
(UNHCR), formed in 1951, had to look after abouniion refugees. The
number of refugees was recorded 2.8 million, Ewecesthe number has
increased manifold. In 1980 it crossed 8 millior doy another six years 4
million more were added to it. The end of cold wat only accelerated the
number of refugees but also changed the “refugeshiping situation”. i.e.
states splitting bloodily “ along historical ancheic lines” (Department of
Public Information, 1995). The causes of exodugha&lso multiplied and
now include natural or ecological disasters andeex¢ poverty. As a
result, many of today's refugees do not fit theini@dn contained in the
Convention relating to the Status of Refugees. Tafers to victims of
persecution for reasons of race, religion, natibnamembership of a
particular social group or political opinion (F&heet, 20).

The United Nations High Commissioner for RefugdgSKICR) estimated
that 13.9 million individuals were newly displacetlie to conflict or
persecution in 2014. This includes 11 million pesamewly displaced
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within the borders of their own country, the highkgure on record. The
other 2.9 million individuals were new refugees {BR, 2014 quoted in
OECD, 2015: 6). This translates to 42,500 individdeaving their homes
per day due to conflict and persecution, a foud-iokcrease from 2010. In
2013, 32,200 people were displaced on average gera8,400 in 2012,
14,200 in 2011, and 10,900 in 2010. At presenttal tof 59.5 million
people have been forcibly displaced worldwide. TH¢HCR reported an
increase in displaced populations in every regiothe world. Worldwide,
the five countries hosting the largest refugee atmns are Turkey (1.59
million refugees), Pakistan (1.51 million), Leban¢hl15 million), Iran
(982,000) and Ethiopia (659,500). As wars and odsflcontinue and
sometimes worsen, the global refugee crisis islylike deepen (OECD,
2015: 6). Most of the world’s refugees do not leéhwar regions of origin.
At the end of 2013, the countries hosting the largeimbers of refugees
were: Pakistan, Iran, Lebanon, Jordan, Turkey, lKerghad, Ethiopia,
China and the USA (UNHCR, 2014).

The principle ohon-refoulemenis enshrined in Article 33:

1. No Contracting State shall expel or return f@uder”) a refugee in
any manner whatsoever to the frontiers of tere®mwhere his life or
freedom would be threatened on account of his raekgion,
nationality, membership of a particular social groar political
opinion.

2. The benefit of the present provision may notvéver, be claimed
by a refugee whom there are reasonable groundedarding as a
danger to the security of the country in which $ieorr who, having
been convicted by a final judgment of a particyla#rious crime,
constitutes a danger to the community of that ayu(EU, 2015:
21).

The UNHCR has recurrently recalled the central irtgpece, nature and
customary status of the principle mbn-refoulemenset out in Article 33.
As it noted in 2001, the obligation of States rmekpel, return orefoule
refugees to territories where their life or freedaould be threatened is a
cardinal protection principle enshrined in the Gamion, to which no
reservations are permitted. In many ways, the poiecis the logical
complement to the right to seek asylum recognisethe (UDHR). It has
come to be considered a rule of customary intesnatilaw binding on all
States. In addition, international human rights laas established non
refoulementas a fundamental component of the absolute prtambbf
torture and cruel, inhuman or degrading treatmemumishment. The duty
not torefouleis also recognised as applying to refugees (EW52P1).
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Statelessness and Human Right

A stateless person is someone who is not considered a national by any
State under the operation of its law. Nationaktyistatus from which other
rights derive. He/she may be, but is not necegsarirefugee. There are
millions of stateless persons around the worlde(iparliamentary Union,

2001: 25). The problem of statelessness is widadprecertain parts of the
world and may be particularly acute among childoérparents of mixed

origin, or who are born in a country other thanirthgarents' country of

origin, since they do not necessarily gain citizepsof the place where
they are born. Like refugees, stateless personsheayompelled to move
because they cannot receive adequate protecticer (lparliamentary

Union, 2001: 25). Statelessness, the conditionodfeing a national from
any State, is one of the most serious but unknowtations of Human

Rights (Buitrago, 2011: 7).

However, doctrine has established two differend&inf statelessness: de
jure (in law) and de facto (in practice). The fikgtd is the one contained in
the first article of the Convention, this is, peoptho are legally stateless,
who are not recognised as a national by any Skdeever, the second
kind of statelessness is much more difficult tonitfg (Buitrago, 2011: 10).
Goris, Harrington and Kohn (quoted in Buitrago, 2010) define de facto
stateless people as “people who have not been ligrdenied or deprived
of nationality but who lack the ability to proveeth nationality or, despite
documentation, are denied access to many humats tight other citizens
enjoy. These people may be de facto statelesst4stlsiateless in practice,
if not in law —or cannot rely on the state of whitiey are citizens for
protection” The UNHCR considers that the distinetlmetweerde jureand
de facto statelessness is that de jure stateless peopleoa@nsidered as
nationals under the laws of any country, while @etd statelessness occurs
when a person formally possesses a nationality, thet nationality is
ineffective.

The Two Primary International Conventions on Stateéssness
The 1954 Convention relating to the Status of Staless Persons
It helps regulate and improve the status of stsdelgersons and helps

ensure that stateless persons enjoy fundamenthisrignd freedoms
without discrimination.
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The 1961 Convention on the Reduction of Statelessw

Defines ways in which persons who would otherwige dtateless can
acquire or retain nationality through an establisHmk with a State
through birth or descent. The Convention cover$ ssgues as the granting
of nationality, the loss or renunciation of natibtya deprivation of
nationality and transfer of territory. Retentionnaftionality, once acquired,
is also emphasized. Accession to the 1954 Convermgiovides stateless
persons with many of the rights necessary to ligéahle life. Accession to
the 1961 Convention helps resolve many problemschwhiesult in
statelessness. It also serves as a reference fooimational legislation
(IPU. 2001: 25).

Internally Displaced Persons (IDPs) and Human Riglg

United Nations Guiding Principles on Internal Dapment views IDPs as
Internally displaced persons as persons or grotipersons who have been
forced or obliged to flee or to leave their homesptaces of habitual

residence, in particular as a result of or in orttelavoid the effects of

armed conflict, situations of generalised violeng@lations of human

rights or natural or human made disasters, and mé&h@ not crossed an
internationally recognised State border

Globally, an estimated 20-25 million persons livisptaced within the
borders of their home countries. These are people have fled their
homes, often during a civil war, but have not sdugfuge in other nations.
In general, internally displaced persons have nanijhe same protection
needs as refugees but, since they have not cressedernational border,
they are not covered by the Refugee Conventionyod WHHCR'’s Statute
(IPU. 2001: 26).

International concern for the plight of internaltiisplaced persons has
acquired a degree of urgency in recent years adegraumbers of people,
uprooted by internal conflict and violence, are@ser to danger and death.
However, there is no single international agencyr ns there an
international treaty, that focuses on internal kdispment. As a result, the
international response to internal displacementlde®en selective, uneven
and, in many cases, inadequate. Large numbers tefally displaced
persons receive no humanitarian assistance or gviarteat all. The
international community is now exploring ways t@yide more sustained
and comprehensive protection and assistance t@tbig of people (IPU.
2001: 26).
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Refugees Protection

Until the 20th century there were no universal dgads for the protection
of refugees. Efforts to protect and assist thenmevessentially localised and
ad hoc in nature. The first international co-ordima on the issue of
refugees came with the League of Nations which mpgd a number of
High Commissioners, but none of them developed mtmng-standing
arrangement (Thessismun, 2012: 4). After the Wuvr 1l the problem
has taken new dimension especially in Europe aedatjgravation was
calling for a more durable solution. The solutioiveg by the United
Nations was the 1951 Convention relating to theuStaf Refugees and the
United Nations High Commissioner for refugees (UNRjGhat were both
introduced to deal with the problem of refugeeshwitEurope resulting
from the war (Thessismun, 2012: 4). The refugedeption regime, within
which the United Nations High Commissioner for Rpdfas discharges his
mandated functions, has its origins in generalgyias of human rights. At
the same time, it is firmly founded on treaty amndtomary law obligations,
particularly those flowing from the 1951 Conventamd its 1967 Protocol,
and also draws on principles and standards artenlia other international
instruments or through court processes in a vaoéfyrisdictions (Feller,
2001: 582).

The world has been undergoing significant transé&mms which pose
serious challenges to the capacity of States tpores to contemporary
displacement situations. The recurring cycles aferice and systematic
human rights violations in many parts of the waitd generating more and
more intractable displacement situations. The cimgngature of armed
conflict and patterns of displacement and seriopprehensions about
“uncontrolled” migration in this era of globalisami are increasingly part of
the environment in which refugee protection hadbé¢orealised (Lubbers
and Johnsson, 2001: 1). Trafficking and smugglimgp@ople, abuse of
asylum procedures and difficulties in dealing withsuccessful asylum-
seekers are additional compounding factors. Asykountries in many
parts of the world are concerned about the lackesblution of certain
long-standing refugee problems, urban refugee s$ssaed irregular
migration, a perceived imbalance in burden- angaoesibility-sharing, and
increasing costs of hosting refugees and asylurkesse(Lubbers and
Johnsson, 2001: 1).

States are responsible for protecting the fundaahéniman rights of their
citizens. When they are unable or unwilling to do-soften for political

reasons or based on discrimination — individualy saffer such serious
violations of their human rights that they haveldave their homes, their
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families and their communities to find sanctuarnamother country. Since,
by definition, refugees are not protected by tleim governments, the
international community steps in to ensure they safe and protected.
Refugee protection remains urgently needed by thmsed to leave their
countries (UNHCR, 2011: 2). Strengthening the sghtapacities and
democratic participation of these communities—refgy the forcibly
displaced, the conflict-affected, the stateless #mabe suffering violent
discrimination on the basis of their political sts#—is essential to building
just, peaceful and flourishing states and commesit(Iinternational
Refugee Rights Initiative, 2015: 1).

The key to the issue is the word “protection” whishknown not to be
limited to survival and physical security but ateocover the full range of
rights, including civil and political rights, suds the right to freedom of
movement, the right to political participation, ardonomic, social and
cultural rights, including the rights to educatiand health. Protection is
both a legal responsibility- principally of the &taand its agents and an
obligation to take the following 3 actions: i) resgive action- in order to
prevent or stop violations of rights against thasdgnerable groups; ii)
remedial action - as an activity of ensuring a rdyneo violations,
including through access to justice and reparatians iii) environment-
building, which aims at promoting respect for tights of every individual
and the rule of law (Thessismun, 2012: 4).

UNHCR is mandated by the United Nations GeneraleAddy to seek
international protection and permanent solutionsrédugees. It also has
the responsibility to supervise the implementatdrihe 1951 Convention
by States Parties. States Parties are requirembjeecate with UNHCR, and
provide relevant information and statistical ddidNHCR, 2011: 6).
UNHCR'’s role complements that of States, contritbgitio the protection of
refugees by:

J Promoting accession to, and implementation of,geéuconventions
and laws;

. Ensuring that refugees are treated in accordantteimternationally
recognized legal standards;

. Ensuring that refugees are granted asylum and atefancibly
returned to the countries from which they have;fled

. Promoting appropriate procedures to determine vénetr not a

person is a refugee according to the 1951 Conwverdigfinition
and/or to other definitions found in regional contiens; and
seeking durable solutions for refugees (UNHCR, 2@)1
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3.2 Conventions

Refugees and other displaced people have rightserurmdistomary
international law and a number of international \@mtions (OECD,
2015:1). A refugee is a particular type of migrarto leaves his or her
country of nationality for very specific reasonshel most relevant
international law treaties in this respect are @mavention Relating to the
Status of Refugees (the Refugee Convention) of 1&%d the Protocol
Relating to the Status of Refugees of 1967. Theugdf Convention
fundamentally does two things: it defines the teefngee and it establishes
the rights of refugees under international law. fib&on of persecution is a
particularly poignant one as it underscores theaeavhy refugees require
special protection. Within this context, the masportant right granted to
refugees under the Convention is the right notetodturned to the country
from which they have fled. This is known as thenpiple of non-
refoulemen{Grech, ND: 41).

Fact Sheet (20: 2) gave other Conventions and Pdmas and
international instruments, some of which are mewtib below, contain
provisions which may be relevant to refugees. Tdrey

o The 1949 Fourth Geneva Convention Relative to ttegeBtion of
Civilian Persons in time of War: article 44 of th@onvention,
whose aim is the protection of civilian victims,atke with refugees
and displaced persons. Article 73 of th@77 Additional Protocol
stipulates that refugees and stateless person$ lshaprotected
persons under parts | and Il of the Fourth Ger@eavention;

. The 1954 Convention relating to the Status of &tasePersons:
defines the term "stateless person" as a persorisninat considered
as a national by any State under the operatiotsdaw. It further
prescribes the standards of treatment to be actotolestateless
persons;

. The 1961 Convention on the Reduction of Statelessna State
party to this Convention grant its nationality tgarson born in its
territory who would otherwise be stateless. TheteStdso agrees,
subject to certain conditions, not to deprive asper of his
nationality if such deprivation would render himateless. The
Convention specifies that a person or groups ofqes shall not be
deprived of their nationality on racial, ethnicligeous or political
grounds;

o The 1967 United Nations Declaration on Territodeylum: this
Declaration of the United Nations General Assenlbiys down a
series of fundamental principles in regard to terial asylum. It
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states that the granting of territorial asylum &speaceful and
humanitarian act and that, as such, it cannot lgarded as
unfriendly by any other State." It upholds the basumanitarian
principle of nonrefoulementand recalls articles 13 and 14 of the
Universal Declaration of Human Rights, which speaut,
respectively, the right to leave any country andéturn to one's
country and the right to seek and enjoy asylum.

. Who is not covered by the Geneva Convention?

> A person who is suspected due to serious reasdmsv® committed
war crimes, crimes against Humanity or crimes ajgmpace.

> A person who has committed a serious non-politccahe outside
the country of refuge prior to his admission.

> A person guilty of acts contrary to the principlet the United
Nations.

> A person who receives at that time protection asglstance by a
UN agency or organ other than the UNHCR (Thessisr20h2: 8).

States Parties to the 1951 Convention relating ttné Status of Refugees
and/or the 1967 Protocoll41 as of September 20(Entered into force on
22 April 1954)(adapted from IPU, 2001:12)

Albania Algeria Angola Antigua and Barbuda Argeatitirmenia Australia
Austria Azerbaijan Bahamas Belarus Belgium BeliamiB Bolivia Bosnia
and Herzegovina Botswana Brazil Bulgaria Burkinasd=aBurundi
Cambodia Cameroon Canada Cape Verde Central Afiegpublic Chad
Chile China (People’s Rep. of) Colombia Congo Cdgitza Cote d'lvoire
Croatia Cyprus Czech Republic Democratic Republic ttee Congo
Denmark Djibouti Dominica Dominican Republic Ecuadggypt El
Salvador Equatorial Guinea Estonia Ethiopia Fiml&nd France Gabon
Gambia Georgia Germany Ghana Greece Guatemala &Gumieea-Bissau
Haiti Holy See Honduras Hungary Iceland Iran (IstarRepublic of)
Ireland Israel Italy Jamaica Japan Kazakhstan Kefyayyzstan Latvia
Lesotho Liberia Liechtenstein Lithuania Luxembobfigdagascar Malawi
Mali Malta Mauritania Mexico Monaco Morocco Mozamghe Namibia
Netherlands New Zealand Nicaragua Niger Nigeriawdgr Panama Papua
New Guinea Paraguay Peru Philippines Poland Pdriepublic of Korea
Romania Russian Federation Rwanda Saint VincentthedGrenadines
Samoa Sao Tome and Principe Senegal Seychelles &ieone Slovakia
Slovenia Solomon Islands Somalia South Africa Sgawdan Suriname
Swaziland Sweden Switzerland Tajikistan Tanzaniait@éd Republic of)
The former Yugoslav Republic of Macedonia Togo Ma&ad and Tobago
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Tunisia Turkey Turkmenistan Tuvalu Uganda Unitechgdom United
States of America Uruguay Venezuela Yemen YugoaslaZiambia
Zimbabwe

3.3 Regional Laws and Standards or Instruments

I. 1969 Organisation of African Unity (OAU Now African Union,
AU) Convention Governing the Specific Aspects of &ugee
Problems in Africa

The conflicts that accompanied the end of the dalara in Africa led to a
succession of large-scale refugee movements. Thpepulation
displacements prompted the drafting and adoptiomaifonly the 1967
Refugee Protocol but also the 1969 OAU Conventioovedning the
Specific Aspects of Refugee Problems in Africa. éksag that the 1951
Refugee Convention is “the basic and universakumsént relating to the
status of refugees”, the OAU Convention is, to ddke only legally
binding regional refugee treaty. Perhaps the mmgbrtant portion of the
OAU Convention is its definition of a refugee (IP2001: 13). The OAU
Convention follows the refugee definition foundtie 1951 Convention,
but includes a more objectively based consideradory person compelled
to leave his/her country because of “external asgjo®, occupation,
foreign domination or events seriously disturbindplpc order in either part
or the whole of his country of origin or nationglit This means that
persons fleeing civil disturbances, widespreadevioé and war are entitled
to claim the status of refugee in States that aréigs to this Convention,
regardless of whether they have a well-founded &grersecution (IPU,
2001: 13).

States Parties to the OAU Refugee Conventioas of September 2001
(Entered Into Force On 20 June 1974) Adapted Fietd,(2001: 13)
Algeria, Angola, Benin, Botswana, Burkina Faso, Bwdi, Cameroon,
Cape Verde, Central African Republic, Chad, Con@mte d’lvoire,
Democratic Republic of the Congo, Egypt, Equatoaiinea, Ethiopia,
Gabon, Gambia, Ghana, Guinea, Guinea Bissau, Kémgmtho, Liberia,
Libyan Arab Jamahiriya, Malawi, Mali, Mauritania, dvbcco,
Mozambique, Niger, Nigeria, Rwanda, Senegal, SdigheSierra Leone,
South Africa, Sudan, Swaziland, Tanzania, Togo,idianUganda, Zambia
and Zimbabwe.
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. The Cartagena Declaration

In 1984, a colloquium of government representatiged distinguished
Latin American jurists was convened in Cartager@of@bia to discuss the
international protection of refugees in the regidhis gathering adopted
what became known as the Cartagena Declaration. Déelaration
recommends that the definition of a refugee usedutihout the Latin
American region should include the 1951 RefugeevEnton definition
and also persons who have fled their country “bgedbeir lives, safety or
freedom have been threatened by generalised vieldaceign aggression,
internal conflicts, massive violation of human tglor other circumstances
which have seriously disturbed public order” (IRA001: 14). Although the
Declaration is not legally binding on States, mbatin American States
apply the definition as a matter of practice; somaee incorporated the
definition into their own national legislation. THeeclaration has been
endorsed by the Organisation of American StatesSQ#e UN General
Assembly, and UNHCR'’s advisory Executive CommiitidJ, 2001: 14).

3.4 The Mandate of United Nations High Commissiomefor
Refugees (UNHCR)

Refugees have been around for as long as histatyarbawareness of the
responsibility of the international community tepide protection and find
solutions for them dates only from the time of themgue of Nations and
the appointment of Dr Fridtjof Nansen as the fiiggh Commissioner for
Russian refugees in 1921. For the League of Natiefisgees were defined
by categories specifically in relation to their oty of origin. Dr Nansen'’s
mandate was subsequently extended to other grdupfugees, to include
Armenians (1924), as well as Assyrian, Assyro-Ceatd and Turkish
refugees (1928) (Feller, 2001: 584). First, thediemof Nations and later
the United Nations established and dismantled séverternational
institutions devoted to refugees in Europe. Theerhmtional Refugee
Organisation (IRO) was the last to precede UNHC&I¢F, 2001: 584).

The IRO was created in mid-1947 to deal with thebfgm of refugees in
Europe in the aftermath of the Second World Waraad to complete its
work by mid-1950. It was soon apparent, howevet the comprehensive
nature of the task it had been assigned — to asldresry aspect of the
refugee problem (from registration and determimatiof status, to

repatriation, resettlement, and “legal and politimatection” — precluded

its winding up (Feller, 2001: 584).
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In order to protect these vulnerable groups ofviddials and control the
flow of people, in 1946 the United Nations Genekasembly established
the International Refugee Organisation (IRO). Iteiged a temporary
mandate to register, protect, resettle, and reyiatrefugees. For political
reasons as resulted by the post-war period, IRP&aions were lacking
of funds. In addition, the cost of financing operas was rapidly

increasing and its fall was clear. It soon becarbeicus that United

Nations itself should bear this burden. Consequedttcussions about the
establishment of a successor organisation begantefore the expiration
of IRO’s mandate (Fact Sheet No0.20). The successtRO was the well

known UNHCR. The United Nations High Commissionar Refugees was
founded in 1949 by the General Assembly of the @thiNations (United

Nations General Assembly‘'s Resolution 319 A 1V)arder to provide

assistance to the refugees in Europe after thedAdr 1l (Thessismun,

2012:12).

The United Nations High Commissioner for RefugeeNKICR) is the

U.N. agency dedicated to the protection of refugges other populations
displaced by conflict, famine, and natural disas{@largesson, Chanlett-
Avery and Bruno 2007: 3). UNHCR has been given adate to provide
international protection to refugees and seek peem&asolutions to their
problems through its Statute, adopted by the UN eGdnAssembly in

December 1950 (IPU, 2005: 22). Its mandate al$o isad and coordinate
international action for the protection of refugessd the resolution of
refugee problems worldwide. Refugees are grantede&ial status under
international law (Margesson, Chanlett-Avery andrigr 2007: 3). Once an
individual is considered a refugee that individaatomatically has certain
rights, and states that are parties to the RefGgerention and its Protocol
are obligated to provide certain resources ancepton. UNHCR ensures
these rights, works to find permanent, long-tertatsans for refugees, and
coordinates emergency humanitarian relief for re@sgand, increasingly,
other persons of concern (Margesson, Chanlett-Asad/Bruno 2007: 3).

Over the years, the UN General Assembly has exghrd®HCR’s
responsibility to include protecting various grougfspeople who are not
covered by the Refugee Convention and Protocol.eSofithese people are
known as “mandate” refugees; others are returrsé@teless persons and, in
some situations, internally displaced persons (IBPQQ1: 22). Enforcement
of the Refugee Convention can present challenges. example, the
national laws of a state may not be developed sefiily to allow full
implementation of the provisions of the Refugee ¥@mtion. Often
becoming a party to the Refugee Convention is st itep and UNHCR
serves as an important resource. From UNHCR’s pahtview,
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international law overrides other bilateral agreetsg but governments
may not agree. UNHCR may try to assist in creatingplution or states
may use ad hoc procedures to determine whetherdavidual has a well-
grounded fear of persecution and thus is protefcted deportation.

UNHCR often works with governments behind the ssaneasylum cases
to push for application of the principles of theflgge Convention and
protection of the rights of the individual, everotigh there may not be
agreement on legal jurisdiction (Margesson, Chaweery and Bruno
2007: 3). UNHCR’s mandate is now, therefore, sigaiitly more
extensive than the responsibilities assumed by Starties to the Refugee
Convention and Protocol. One of the challengesntaciefugees and
countries of asylum today consists of bridging thetection gap” which
exists in situations where UNHCR seeks to protecsgns with respect to
whom concerned States do not recognise that theg haresponsibility
under any of the refugee instruments (IPU, 200}).: 22

3.5 Persons of Concern to UNHCR

According to IPU (2001: 22) “Persons of concernUbIHCR” are all
persons whose protection and assistance needd arerest to UNHCR.
They include:

. "IRefugees under the Refugee Convention

. Persons fleeing conflict or serious disturbandethe public order
(i.e., refugees under the OAU/AU Convention and t&igna
Declaration definitions)

Returnees (i.e., former refugees)

Stateless persons

. Internally displaced persons (in some situations)

UNHCR’s authority to act on their behalf is eitheased on the 1951
Convention, 1967 protocol and the OAU/AU Conventitimee Cartagena
Declaration, or on UN General Assembly resolutions.

SELF-ASSESSMENT EXERCISE

I. What is the role of United Nations in the paiten of Refugees,
internally displaced persons and stateless persons?

il. What are the major international instrumentsrefugees? How do
they operate? Examine the mandates of United Nsatibigh
Commissioner for Refugees (UNHCR).
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4.0 CONCLUSION

Refugees are among the most vulnerable peoplesimvtirld. The realities
of conflict, violence and persecution continue suse displacementhe
problem of the world's refugees and internally dised is among the most
complicated issues before the world community todaihe refugee
protection regime, within which the United Natiadgh Commissioner for
Refugees discharges his mandated functions, hasrig:s in general
principles of human rights. The world community agdconfronts a huge
flow of ... refugees across the international border.

Until the 20th century there were no universal dgads for the protection
of refugees. The world has been undergoing sigmfidransformations
which pose serious challenges to the capacity ateStto respond to
contemporary displacement situations. Throughoet 2bth century, the
international community steadily assembled a sejwfdlelines, laws and
conventions to ensure the adequate treatment ofjeet and protect their
human rights. The process began under the Leagiatodns in 1921. In

July 1951, a diplomatic conference in Geneva adbjpltee Convention

relating to the Status of Refugees. Initially, #1851 Convention was more
or less limited to protecting European refugeethi aftermath of World

War |l, but the 1967 Protocol expanded its scopethes problem of

displacement spread around the world.

The 1951 Convention is still the most widespread! iamportant instrument
on the issue of refugees, the causes of exodusdigneicantly multiplied
the past years and now include natural or ecolbgicsasters, extreme
poverty and famine and many others. Trheson d’etre of international
law/ rules that seek to protect migrants and redgage that they are persons
who require special protection due to their vulbédiiy being outside the
jurisdiction of the state of their nationality. TR@®nvention does not cover
the cases of internal displacement although thesescare countless and
call for an immediate action nowadays.

5.0 SUMMARY

The refugee situation has become a classic examfples interdependence
of the international community. It fully demonseathow the problems of
one country can have immediate consequences fer ottuntries. It is also
an example of interdependence between issues.®ine phenomenon of
globalisation, the problems of one country can hawvemediate
consequences to others. Thus, the refugee problem both
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multidimensional and global. The fact that the gefe problem is a matter
of concern to the international community and mstaddressed in the
context of international cooperation and burderrsigais one of the
outstanding achievements of the 20th century in ithemanitarian field.
Beyond the introduction, basic concepts have beghmlighted; looking at
refugees, the nexus between the United Nations, aduRights and
Refugees was examined. Also examined are othex m®as: Statelessness
and Human Right, Internally displaced persons ()Ddtsl Human Rights
and Refugee Protection.

Search light was directed on the internationalruraents on refugees.
Major instruments considered are the two Major @mtions i.e. the 1951
convention and the 1967 protocol. It highlightssthoot covered by the
convention, the Regional laws and standards omumsnts were also
reviewed, the mandate of United Nations High Corsiaiser for Refugees
was examined and Persons of concern to UNHCR.

7.0 TUTOR - MARKED ASSIGNMENT

1. Explain briefly the following concepts:

2. a) refugees. b). Statelessness, c). Internallyl&eep persons.

3 What is the relationship between United Nationsmidn Rights and

Refugees?

Describe the roles of United Nations in refugeetstection.

What are the international instruments for refigypeotection?

Make a Distinction between the two major converdidor Refugee

protection.

7. Highlight the mandates of United Nations High Cossioner for
Refugees (UNHCR).

8. Who are the persons of concern to UNHCR.

ook
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1.0 INTRODUCTION

Global health, population growth, economic develeptn environmental
degradation, and climate change are the main clggkewe face in the 21st
century (Stephenscet al, 2013: 1). Population is a Group of individuals of
species occupying a definite geographic area avengime (Deshmukh,
ND: 3). Persistent efforts to control populatiorrotiigh family planning
programs and improved education facilities helped dontrolling
population growth and resultantly, the world popola growth slowed
down. The comparison of population data published Ropulation
Reference Bureau shows that the world populatimwtr rate reduced
from 1.4% in 2011 to 1% in 2012. Nevertheless teerglased growth rate
added 71 million people in global population, arte ttotal world
population crossed the figure of 7 billion at tmel @f June 2012. Each year
the number of human beings is on the rise, butatralability of natural
resources, required to sustain this populationintprove the quality of
human lives and to eliminate mass poverty remaingef (Pakistan
Economic Survey 2012-13: 155).

Globally, birth and death rates have declined dherpast several decades
and resultantly life expectancy has improved. Pe@pk living longer in
both industrial and developing countries becausenofeased access to
immunisation, primary health care, and disease ie@addn programs
(Pakistan Economic Survey 2012-13: 155). Populaggaowth rate (PGR)
is another important factor used for the projectodrpopulation. It reflects
the number of births and deaths during the penatthe number of people
migrating to and from a country. Due to the slowinf birth rates,
population growth rates have started to declinenany countries of the
world, but it still remain high in those countriedere birth rates have not
fallen as rapidly as death rates (Pakistan Econ&muigey 2012-13: 156).
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No other arena of state intervention is more tredlddy deep moral and
ethical conflict than that of population policy. Nonly by the regulations
and laws affecting migration and mortality but afeore obviously in the
area of fertility control, public policy seeks tcampulate and delimit the
most basic desires and actions of the individuegdsgures to control the
size, growth and distribution of a population mayguire public officials

and administrators to overturn deeply revered $auom@res; to alter the
most basic components of the social matrix — cbiptsmarriage, child

bearing and child rearing. Such efforts may pléeedtate at odds with its
conventional role as protector and preserver diicall tradition (Sharpless,
1986: 2). Moreover, in the name of progress, natiowelfare and

economic development, strident efforts to contropydation growth may
lead to serious human right abuses (Sharpless,: 8&he needs of this
huge number of human beings cannot be supportatieb¥earth’s natural

resources, without degrading the quality of hunifen |

2.0 OBJECTIVE

At the end of this unit, you should be able to:
. discuss the relationship between Population andatuRights
3.0 MAIN CONTENT

3.1 Population and Human Rights

In the field of population, concern for Human Rgltas become more
prominent during recent years. Most governmentshadopted policies
and programmes intended to influence demograpleicds. at the same
time, governments have used the United Nations &susn where their
representatives can discuss and ultimately reaohettheir citizen’s rights
in the field of population (Heisel, ND: 1). Humampulation growth is
perhaps the most significant cause of the compi®blpms the world
faces; climate change, poverty and resource sgacdimplete the list
(Foresight, 2009b quoted in Horizon, 2009: 1). By5@, the world’s
population would have grown by 2.7 billion to 9libih. Most of this
increase will be in Asia and Africa, which, alongwthe rest of the globe,
will face increased strain on already insufficiereisources. Sustained
population growth, aggressive economic competitiand increased
consumption will result in intensive exploitationdapressure on resources
(UNEP, 2009; OECD, 2003; DCDC, 2007).
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Population and human rights were two prominentassan the world’s

agenda during the years following the conclusiokVoirld War Il. Scholars

can trace historic roots for each of them backntiléennia, but they were
really only fully articulated after the mid 19408uring the last half —
century, they have established their own programatethe international,
national and local levels. Each has experiencediderable growth in the
institutions that are active in its respective gfdaisel, ND: 1). Population
and human rights are separate issues, but theycaredependent of one
another. Human rights concerns have come to planenreasing role in

population policies and programmes over the lay fyears. In turn,

demographic trends and population policies contittu@resent evolving
and at times new challenges to human rights (Hdie{ 1).

The foundation stone upon which the post cold wahudman rights
establishment was built was the universal declamati along with its two
accompanying covenants, make up the internatiahafiihuman rights.

The universal declaration (UDHR) is a comparativehief document; it
consists of thirty articles, set forth in just avfpages of text. it provides the
essential frame work of civic and of social andrexuic rights that every
human being must be able to enjoy simply becaugeshe is a human
being (Heisel, ND: 3). the topics covered include tundamental equality
of all humans, their rights to life, liberty, seityr due process and equality
before the law and privacy. Slavery, torture, anBiteary arrest are
prohibited. The right to freedom of movement, asyland to nationality is
specified. All persons are granted the right tomfoa family, own a
property, enjoy freedom of thought, religion, exgsien, peaceful assembly
and participation in the government of their coyntn addition, all have
rights to development, employment, leisure, edocatsocial security, and
the enjoyment of one’s culture (Heisel, ND:3).

Reproductive health is a state of complete physioahtal and social well-
being and not merely the absence of disease amity, in all matters
relating to the reproductive system and to its fioms and processes.

Reproductive health therefore implies that people able to have a
satisfying and safe sex life and that they havectggability to reproduce
and the freedom to decide if, when and how oftendto so (ICPD
Programme of Action, 1994). Implicit in this laginglition are the right of
men and women to be informed and to have accesafty effective,
affordable and acceptable methods of family plagroh their choice, as
well as other methods of their choice for regulataf fertility which are
not against the law, and the right of access toragpmte health-care
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services that will enable women to go safely thtoygegnancy and
childbirth and provide couples with the best chan€éaving a healthy
infant(ICPD Programme of Action, 1994).

With the extension of the concept of Human Righdsiriclude social
entittements as well as personal freedoms, goventsnare charged not
only with protecting individual liberty but also thi ensuring social
wellbeing. Furthermore, if everyone has the righsuch personal freedoms
and social entitlements, then no person or ingtitutan deny another
person or group the exercise of these rights (DiMareller, 1993: 3). The
transition from individual liberty to social en@thent carries new
obligationsfor the citizen as well. For instance, the "rigtd"an education
becomes a moral obligation for parents (and a legglirement in many
countries) to send all children of a certain agedool. Similarly, the right
to health becomes an obligation to vaccinate celeldren against certain
infectious diseases; the right to decide "freelyg"tbe number and spacing
of one's children becomes an obligation to decidesponsibly" as well.
(The constitution of China, for example, makes tgplanning not only an
individual right but also a duty) (Dixon-Mueller923:3). Out of liberty is
born obligation, and the exercise of a right is demed essentially
compulsory" (Veil 1978:314). Population issues sashare not extensively
dealt with in the UDHR. No reference is made toyapon size or to rate
of growth, nor for that matter in any other humaghts instruments
adopted since. however, in one way or another eathe various factors
that affect the population — fertility, mortalitynternal and external
migration are taken up (Heisel, ND:3).

In recent years, much attention has been devotethdgoproblems of
overpopulation and attempts at slowing populaticowgh. The number of
people is expanding at an alarming rate, therebgatening the physical
environment as well as the quality of human liféeTUnited Nations has
not adequately dealt with the population probleEisgnhauer, ND: 1). The
idea of reproductive rights and freedoms cannotdiesidered apart from
the exercise of other basic Human Rights. Reprogriéteedom lies at the
core of individual self-determination. The prin@plof "voluntary

motherhood" was central to the movement for ferneat@ncipation among
nineteenth-century liberal feminists, whereas badintrol for socialist and
radical feminists was more often a means to seaundl social liberation
(Dixon-Mueller, 1993: 5). At least three types eproductive rights can be
distinguished: (1) the freedom to decide how mahydeen to have and
when (or whether) to have them; (2) the right teenthe information and
means to regulate one's fertility; (3) the fight'tontrol one's own body."
The first two concepts have been formalized inowsiU.N. declarations
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since the mid-1960s while the third has emergethgumily from feminist
discourse liberation (Dixon-Mueller, 1993: 5). Reguctive freedomefers
in most U.N. documents to the freedom of all pessoh'full age" to marry
or not, to choose one's spouse, to have childreroprand to decide when
to have them and how many to have (Dixon-Muell883: 5).

Talking about reproductive right, Dixon-Mueller @3 5) argued that:
Reproductive rights and freedoms is the right toabk to regulate one's
fertility, that is, the right to obtain family plamg information and
services. From its tentative origins in U.N. docuafseas a right "to
adequate education and information” permitting éesigo regulate their
fertility, the concept was broadened to includeriht to the "information,
education and means to do so." This right is artlemient in theory if not
in fact: if people are to exercise their reproduectireedom, they are
entitled to have the means to do so safely ancctafedy. Reproductive
rights and freedoms is the more comprehensive tmltontrol one's own
body. Articulated as a feminist principle, this rfarlation recognizes the
potential for conflict inherent in male-female tedaships and includes
sexual as well as reproductive rights. All of tHengents of reproductive
rights and freedom mentioned here incorporate tireiples of individual
liberty and social entitlement within a broad hunmayhts framework. The
individual liberty elements consist of the freedam choose among
alternative sexual and reproductive behaviours amithcoercion from
governments or from individuals or social instituns. In turn, individual
behaviour is to be governed by a sense of so@abresibility.

SELF-ASSESSMENT EXERCISE

What's the link between Human Right and population?

4.0 CONCLUSION

Population and human rights were two prominentasson the world’s
agenda during the years following the conclusionVébrld War |II.
Population and human rights are separate issues,thmy are not
independent of one another. Human rights conceans lsome to play an
increasing role in population policies and prograzsnover the last fifty
years.
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5.0 SUMMARY

The major emphasis of this unit is population anchan rights. The nexus
between the two has been thoroughly examined snséction.

6.0 TUTOR - MARKED ASSIGNMENT
1. Examine the relationship between population anddwnght.
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1.0 INTRODUCTION

Proclamations of human rights by the United Natibase multiplied since
1948 in the form of declarations and resolutionsiciv are not binding, and
in the form of covenants and conventions whichthi@ory, bind ratifying
member states to translate principles into acfionless they are embodied
in national laws, however, such proclamations havéegal applicability to
specific persons or situations.) International dgads have been issued on
the right of self-determination, the elimination wHcial discrimination,
prevention of genocide, abolition of forced labotlire political rights of
women, rights of nationality and of refugees, fremdof information,
freedom of association, consent to marriage andnmim age for marriage,
children's rights, and social progress and devedsmamong others
(United Nations 1973 quoted in Dixon-Mueller 1933

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. state clearly the reproductive right
. highlights the Human right keys to reproductivehtig
J mention the major regional human rights instrumeatsl the

mechanisms.
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3.0 MAIN BODY
3.1 Reproductive Right

In particular, women’s lives, liberty and securithealth, autonomy,
privacy, equality and non-discrimination and ediggt among others,
cannot be protected without ensuring that womendedermine when, how
and whether to bear children, control their bodaesl sexuality, access
essential sexual and reproductive health informaéind services, and be
free from violence (Center for Reproductive Righ®)09: 3). All
individuals have reproductive rights, which arewrded in a constellation
of fundamental Human Rights guarantees. These gig@s are found in
the oldest and most accepted Human Rights instrtepas well as in more
recently adopted international and regional tresatfe series of documents
adopted at United Nations conferences, most notalely1994 International
Conference on Population and Development (ICPDje lexplicitly linked
governments’ duties under international treatiestheir obligations to
uphold reproductive rights (Center for Reproductights, 2009: 3).

As stated in Paragraph 7.3 of the ICPD Programnfgobn:

Reproductive rights embrace certain human rightat thre already
recognized in national laws, international humaghts documents and
other consensus documents. These rights rest aedbgnition of the basic
right of all couples and individuals to decide fyeand responsibly the
number, spacing and timing of their children anch&ve the information
and means to do so, and the right to attain thbesigstandard of sexual
and reproductive health. It also includes theihtigo make decisions
concerning reproduction free of discrimination, mo@n and violence, as
expressed in human rights documents

At the regional level, the Protocol to the Afric&harter on Human and
Peoples’ Rights on the Rights of Women in AfricaotBcol on the Rights
of Women in Africa) expressly articulates womerépnoductive rights as
human rights, and explicitly guarantees a womarghtrto control her
fertility. It also provides a detailed guarantee wbmen’s right to
reproductive health and family planning servicese Tprotocol affirms
women’s right to reproductive choice and autonomy alarifies African
states’ duties in relation to women'’s sexual arptaductive health (Center
for Reproductive Rights, 2009: 3).
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3.2 Key Reproductive Rights

The Twelve Human Rights key to reproductive rigdris:

The right to life;

The right to liberty and security of persons;

The Right to health including sexual and reprodigcliealth;

The right to decide the Number and spacing of caiig

The right to consent in marriage and equality inrmmage;

The right to privacy;

The right to equality and non discrimination;

The right to be free from practices that harm wormed girls;

The right to not be subjected to torture or otheretinhuman, or

degrading treatment or punishment;

The right to be free from sexual and gender basddnce;

. The right to access sexual and reproductive hesdilcation and
family planning information;

J The right to enjoy the benefits of scientific pregs.

3.3 Major Regional Human Rights Instruments and the
Mechanisms

I. The African Charter on Human and Peoples’ Rights, 281

The adoption of the African Charter on Human andpRes’ Rights in 1981
was the dawn of a new era in the field of humamhtsgn Africa. It was
adopted on 21 October 1986, and as of 29 April 200253 States parties.
Although strongly motivated by the Universal Dealaon of Human
Rights, the two International Covenants on humahtsi and the regional
human rights conventions, the African Charter rdflea high degree of
specificity due in particular to the African contiep of the term “right”
and the place it accords to the responsibilitieBuhan beings. The Charter
contains a catalogues of rights, cutting acrossde wpectrum not only of
civil and political rights, but also of economi@csal and cultural rights.
The African Charter further have the African Consms on Human and
Peoples’ Rights as its off shoot, “to promote huraad peoples’ rights and
ensure their protection in Africa” (art. 30). In ¥ the Protocol to the
Charter on the Establishment of an African CourtHoiman Rights was
also adopted, but, as of 30 April 2002, this Protdad not yet entered into
force, having secured only 5 of the required 1¥ications. Lastly, work
on the elaboration of an additional protocol conaeg the rights of women
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in Africa is in progress within the framework ofetiAfrican Commission
on Human and Peoples’ Rights.

il. The American Convention on Human Rights, 1969, andts
Protocols of 1988 and 1990

The American Convention on Human Rights, 1969 (OA8aty Series)

also commonly called the Pact of San José, Costa, Riince it was

adopted in that capital city, entered into forcel@July 1978 and, as of 9
April 2002, had 24 States parties, following thenaieciation of the treaty
by Trinidad and Tobago on 26 May 1998. The Conwenteinforced the

Inter-American Commission on Human Rights, whichcsi 1960 had

existed as “an autonomous entity of the OrganigadibAmerican States”

(OAS, 1993:5). It became a treaty-based organ lwhimgether with the

Inter-American Court of Human Rights, “shall havempetence with

respect to matters relating to the fulfilment o tbommitments made by
the States Parties” to the Convention (art. 33).

iii. The European Convention on Human Rights, 1950, andts
Protocols Nos. 1, 4,6 and 7

The European Convention on Human Rights was addptékde Council of
Europe in 1950, and entered into force on 3 Septertb53. As of 29
April 2002 it had 43 States parties. The Conventidginally created both
a European Commission and a European Court of HURigims entrusted
with the observance of the engagements undertakenthke High
Contracting Parties to the Convention, but with #mry into force of
Protocol No. 11 to the Convention on 1 November819he control
machinery was restructured so that all allegatemesnow directly referred
to the European Court of Human Rights in Strasbokrgnce. This Court
is the first, and so far only, permanent Human Rigiourt sitting on a full-
time basis. The rights protected by the Conventiave been extended by
Additional Protocols Nos. 1, 4, 6 and 7 (http://eentions.coe.int/).

SELF-ASSESSMENT EXERCISE
I. Examine reproductive right.

il. What are the mechanisms put in place to protect @mnote
population.
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4.0 CONCLUSION

All individuals have reproductive rights, which amrounded in a

constellation of fundamental Human Rights guaramtdéese guarantees
are found in the oldest and most accepted Humaht®igstruments, as
well as in more recently adopted international egglonal treaties.

5.0 SUMMARY

This unit examined the international instruments population, the
provision that has been made to defend human riglost especially the
reproductive right particularly, Human Rights kegsreproductive rights.
Also examined are the major regional human righgruments and the
mechanisms.

6.0 TUTOR - MARKED ASSIGNMENT
1. What is reproductive right?

2. Mention the Key reproductive rights.

3

Outline Major Regional Human Rights instruments atinekir
mechanisms

7.0 REFERENCES / FURTHER READING

Center for Reproductive Rights. (200®eproductive rights are Human
RightsUnited States: Center for Reproductive Rights.

bAS doc. OEA/Ser.L/V/11.83, doc. 14, corr. 1, Marg¢R, 1993,Annual
Report of the Inter-American Commission on Humagh®i 1992-
1993

See the following OAS web site:
http://www.oas.org/juridico/english/Sigs/b-32.html

http://conventions.coe.int/.
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MODULE 4 SUCCESSES OF HUMAN RIGHTS
INTRODUCTION

Unit 1 Human Rights and Development

Unit 2 Scope and Dimension of Human Rights andelmment
Unit 3 Human Rights and Foreign Policy

Unit 4 Human Rights in Africa

Unit 5 Human Rights in Nigeria

UNIT 1 HUMAN RIGHTS AND DEVELOPMENT
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Human Rights and Development
3.2  Human Rights-Based Approaches to Development
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Essentially, this module is an exciting piece. Re@pe the real wealth of
nations, they are central to development. The bgsid of development is
to create an environment that enables people toyeajlong, healthy,
creative life. This section is meant to showcagaificant areas of triumph
in the path way of Human Rights. The core of tl@sti®n is the centrality
of Human Rights to development looking at the iy of Human Rights
and development. A variant of which is Human Depetent, the Right to
development, The Human Rights based Approach teldpment — As an
International human rights documents give a nowneationg-term
framework for analysis and action. Human rightsadie define every
individual in the society as the rights-holder, l@hthe state has the
obligation to respect, protect and fulfil the righdf its citizens. The state
can use legislation, law enforcement, administeatigystems and
regulations, services, information and educationmesans to fulfil their
obligations. Of significance also in this part iBet analysis of the
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Millennium Development Goals (MDGs) and its impaetsile Sustainable
Development Goals (SDGSs) received an appraisalpattfcular interest in
this part of the work also, is the intersectiorFofeign Policy and Human
Rights, the critical examination of Human RightsAinica and in Nigeria.
The detailed discussion on this will be found ia tbllowing units:

Human rights and development have been centralrahdsible pillars of
the International Community of Nations since itsdption in 1945 with the
adoption of the Charter of the United Nations. Tigoric event gave birth
to a normative era in which the international comity inspired by the
Universal Declaration of Human Rights, producedatstanding corpus of
international norms and standards for a life ohdiygand well-being for all
(Chronology of UN Milestones for Human Rights aneivBlopment, 2015).
Despite this monumental achievement, human rigim$ development
practice evolved on different tracks mainly duethie political dynamics
that prevailed during the cold war. The World Coafeee on Human
Rights in 1993 was a turning point however, andnegethe door to a
renewed vision of the indivisibility of human right- a vision that
underscored the hand-in hand partnership of humgaitsrand development
for achieving equitable human development and ffezteve realisation of
human rights in the lives of all persons, irrespeciof their location,
condition, identity or status (Chronology of UN Eltones for Human
Rights and Development, 2015).

Human rights are solemn legal obligations of goments, inalienable
entitlements of people everywhere they live (UNteystask team on the
post 2015 UN Development Agenda, ND: 8). The ovadyrow focus on

economic growth that has dominated developmentysisain recent years,
without adequate attention to notions of equitys,han the wake of

successive crises, widening disparities, and grgwiocial unrest, by now
been widely discredited (UN system task team on pghet 2015 UN

Development Agenda, ND: 5).While evidence of ecoitorecovery in

some countries is now apparent, though fragile,ith@acts of the crisis
continue. Growth remains sluggish; high levels némployment persist;
and ballooning government debt in many countriesasting a shadow on
the sustainability of programmes that fund univeesditlements to health
services, education and social protection, espgcjalogrammes that
protect the most disadvantaged and vulnerable r(lat®nal Council on

Human Rights Policy, 2010: iii)). And, beyond aggt& economic
disparities, the spectre of discrimination againshorities, indigenous
peoples, women, older persons, persons with disabjl migrants and
others has the dual effect of a denial of the hungins of those persons
and a reduction of their potential contributiorthe economic development
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of the societies in which they live (UN system tas&m on the post 2015
UN Development Agenda, ND: 5).

While the influence of human rights has spreadhawve disparities in
global and national income and wealth. This raigegortant questions
regarding the relevance of human rights to glolmal aational economic
policy, an issue especially important to considéraatime when a
significant shift in economic thinking is underwé@ynternational Council
on Human Rights Policy, 2010: iii). The ability peacefully express one’s
views and grievances, freely and without fear, ifumdamental human
right, an imperative for effective development meges, and central to
most people’s conceptions of a dignified life. Mdign and echoed by new
communications technologies and an increasinghamimgd civil society,
the exercise of that right is changing the worlduad us at unprecedented
speed (UN system task team on the post 2015 UN |IB@wvent Agenda,
ND: 2).

From Tunis, to New York, to Santiago (and to thieeotparts of the world),
a resounding call is being heard for a social,tjgali and economic order
that delivers on the promises of “freedom from fead want.” Civil
society everywhere is calling for meaningful pap&tion, higher levels of
accountability from governments and internatiomsdtitutions, an end to
discrimination and exclusion, a better distributadreconomic and political
power, and the protection of their rights underrhle of law. “The Peoples
of the United Nations” are speaking, often at gm@atsonal risk, and the
degree to which their legitimate concerns are haandreflected. The real
test, to a growing global population demandingfa &6f dignity, is the
degree to which they are able to enjoy freedom ffean and want, without
discrimination (UN system task team on the post520N Development
Agenda, ND: 2). The majority of UN bodies have etiazh commitment to a
rights-based approach to development that defin@gress in terms of the
fulfilment of social, political, economic, culturahd civil rights. Societies
that do not create the conditions for their citzdn realise these rights
cannot be said to be ‘developed’ (Seymour and Rin2008: 387).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. describe the centrality of Human right to develepin
. explain the human rights- based approach.
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3.0 MAIN CONTENT
3.1 Human Rights and Development

"the developmentalists are seeking to reformuldueirtconcerns in the
language of rights, while the human rights advosaees taking on board
developmental issues without which, they recognigets-talk can have
little meaning to, and legitimacy with the vast ardy of the people in the
poor countries..." (Shivji, 1999: 262).

Human rights can be the consensual frame for dpuednt policy because
the moral commitment to human rights is univertiad, majority of states
have ratified major human rights treaties, and sacoee rights are
universally valid because of customary law (Ham®Q2 1013). Human
rights have become a more important aspect of dpuant policy and
programming since the end of the Cold War. The 1%8hna World

Conference on Human Rights, the 2000 Millennium Butmand the 2005
World Summit all recognise that development and dwunrights are
interdependent and mutually reinforcing. The UN r8&oy General's
conception of ‘in larger freedom’ encapsulates ititer-linkages between
development, security and human rights (Piron aide@ 2005: ii).

Human rights are legal rights enshrined in the ©ragal Declaration of
Human Rights; various human rights Covenants, Caotives, Treaties and
Declarations; Regional Charters; National Consthg and laws. But
human rights are rights not solely because theyrecegnized in legal
instruments. Human rights inhere in the very natirthe human person.

They define and affirm our humanity. They exisetwsure that human life
remains sacred. They exist to guarantee that huynand injustice are
prevented or redressed. Human rights, and in pdati¢the human right to
development, provide the values, principles anddgtads essential to
safeguard that most precious of all rights — tlghtrio be human (UNDP,
2006: 1)

A balanced development framework, reflecting thell ftange of
international standards for civil, cultural, econompolitical and social
rights, is essential. This means that developmeaitides considerations of
decent work, health care, adequate housing, a woipablic decisions, fair
institutions of justice, and a sense of personalisty. The United Nations
has repeatedly reaffirmed the importance to devety of respect for all
human rights and fundamental freedoms, including thght to
development. And the increasing global embrace whdn rights-based
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approaches to development, based on the principfeparticipation,

accountability, non-discrimination, empowerment athe rule of law,

offers hope that a more enlightened model of dgraént is now emerging
(UN system task team on the post 2015 UN Developraganda, ND: 2).

Thus, a human rights approach to development isded on broad
international validity and acceptance of humantsghiamm, 2001: 1014).
Hence, UNDP (2006: 1) asserts that:

. Human rights, when upheld, spell the differenceveen being and
merely existing.

. They safeguard both human dignity and human idefitidividual
and collective) and thus bring purpose and wortkxistence.

J They protect the physical integrity of a person a&hd human
security of all peoples.

) Freedom from fear and freedom from want constitbe minimal
essential conditions of being, for individuals, counities and
peoples.

. Human rights are holistic and interdependent, dead they must be

since they inhere in the human person. Human riginés both
individual and collective, as indeed they must ineesno person is
an island. Indeed our individual, solitary exiserdraws meaning
from our social interactions: with family, friendsd community.

Human rights and development have experienced am foof
“rapprochement” in recent years (Mclnerney-Lankfardl Sano, 2010: 6).
Many development programmes and projects haveveréons that aim at
improving access for the poor to services and méiion. In this context,
they can include activities to enhance accessibildgr persons with
disabilities as part of the target group. Entryng®ivary according to the
mandate of the organisation, the country-specdiatext, the sector and the
level of intervention. They may include advocaagghnical and policy
advice, capacity development and training measi@&s and CBM, 2012:
21). Physical accessibility is a key dimension falt development
programmes that include an infrastructure compaor@asic standards for
buildings include the provision of curb cuts (rammsafe crossings across
the streets, accessible entries and paths of sr&welll spaces and access to
adequate public amenities (GIZ and CBM, 2012: 21).

Under their human rights treaty commitments, Statesalready obliged to
aim for universal access to at least a basic lef/ebcial rights, dismantle
discrimination and achieve substantive equalityyfimel mere formal
equality of treatment, which may include positiveasures or affirmative
action for excluded and marginalised groups), amelee the availability,
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accessibility, affordability, acceptability, adapidy and quality of
services. They are as well bound to undertake igesmeasures to ensure
access to justice, participation in public affapsrsonal security, and free
expression, association and assembly emerging (s task team on
the post 2015 UN Development Agenda, ND: 4).

Today, emerging economies and middle-income castare helping to
redefine the global economy, growing poverty andqumlities in rich

countries are challenging economic stereotypes, smath-south and
triangular cooperation are eroding traditionalidtions between “donors”
and “beneficiaries.” Migration and population agirge transforming
demographic indicators in all regions, transnationaconomic

interdependence is a fact of life, and the many ifestations of

globalisation- both positive and negative- are ping away at the
relevance of national boundaries (UN system taaknten the post 2015
UN Development Agenda, ND: 5). Migrants, minoritiesmdigenous

peoples, women, and vulnerable, excluded or maligethgroups require a
specific, equitable and rights-based developmeptagezh wherever they
live, and governments and institutions in all co@stand at all levels have
responsibilities in this regard. As such, the ursedy agreed, and
universally applicable, normative framework of humaghts is more

relevant than ever to the global challenges of ldgwveent (UN system task
team on the post 2015 UN Development Agenda, ND: 5)

The human rights system, through various treapestects marginalised
groups such as women, minorities, children, persatisdisabilities, and it

places affirmative obligations on states to providany of remedies to
inequalities such as voting rights, water, foodalthecare, education, etc.
Not only does the system already provide protecttbe whole system,
which, if properly utilised, can provide the medaosindividuals to obtain

redress. Human rights standards set a roadmapvotdachieve the world
we want by placing legal obligations on governmdntgromote, protect
and realise a full range of civil, political, sogiaultural and economic
rights through the adoption and enforcement of epate laws and

policies, as well as through the allocation of teses and provision of
services (Beyond 2015: 7).

Up to a million human life years are estimated avéhbeen saved through
human rights litigation resulting in court-orderelispensation of anti-
retroviral medications in South Africa, and an aiddial 350,000 girls are
estimated to be attending school annually as dtrefumeal programmes
introduced in response to a right to food campaigndia (UN system task
team on the post 2015 UN Development Agenda, NDHb)man Rights
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define and defend the future of the human racengoan essential
component to achieving sustainable human developrAeny effort toward
this goal—including present development focus orficiehcy and
effectiveness—would benefit from the legitimacy amdjency that the
human rights-based approach carries (UNDP, 2006: 1)

3.2 Human Rights-Based Approach to Development

The (Human) rights-based approach is a conceptigtsitongly promoted
by the United Nations and its various developmegenaies and
programmes as well as by certain donor countriemng them Australia
and the United Kingdom. It has served as a new rproging tool at
country level for the individual United Nations agées and programmes
(ECLAC, 2007: 27). As such, the rights based apgragas limited to their
specific sectors of intervention and spheres ofpetance, i.e. food, health,
education, labour, children, women, population, ¥tbat was missing was
a more comprehensive, integrated operational fragrlewthat brings
together the various United Nations developmenheigs and programmes
in a joint programming and coordination effort, thencompasses the
different clusters of human rights, economic, soafal cultural, and that is
built around the Millennium Development Goals antk tcountries’
commitment towards gradual implementation (ECLAGQZ 27).

An increasing emphasis has been placed in recems yan rights-based
approaches to development (UNICEF and UNESCO, 29D7fThe debate
about human rights in development and human righésed approaches to
development has gained prominence over the pagedi® as a result of an
evolution in thinking in both areas and a re-evadua of development
programs since the Vienna World Conference on HuRahts in 1993
(MclInerney-Lankford and Sano, 2010: 4). The rigdsed approach to
development has swept through the global developrassistance sector
during the last fifteen years. As a result, bilatedevelopment donors,
international organisations, and development-oeig@nhongovernmental
organisations (NGOs) are increasingly committed, fineory, to
implementing human rights. This commitment has driécally accelerated
the discursive and organisational merger of thédaldhuman rights and
development policy communities (Kindornay, Ron, figarter, 2012: 472).

The “rights-based approach” (RBA) emerged as a mmwvelopment
paradigm in the late 1990s. Within less than a diecthis new approach
had swept through the websites, policy papers, @fidial rhetoric of

multilateral development assistance agencies, ebdht donors, and
nongovernmental organisations (NGOs) worldwide. aypdspecialized
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consultants and advisors are elaborating and mmaarsing the paradigm
through reports, workshops, and project evaluatiemsuring that rights-
based thinking on development problems will cordiniw deepen and
proliferate for years to come (Kindornay, Ron, Garer, 2012: 472).

The rights-based approach to development wasditgtulated in Northern
development circles in the mid-1990s, when two jmesly distinct strands
of foreign assistance and global policy—*human th and
“development”— began to merge, combining the pples of
internationally recognised human rights with thafepoverty reduction
(Kindornay, Ron, Carpenter, 2012: 476). Rights-dad®=velopment experts
began urging development practitioners to asseswmhuights conditions
before formulating their plans and projects (Framisp 2005). Human
rights are rooted in the recognition of the inhémignity and equal worth
of all human beings, regardless of their socialkbemund, gender, age,
religion, health status, sexual orientation or otb&tus. Every person is
equally entitled to the fundamental rights enshdina the Universal
Declaration of Human Rights (1948), and the subsetjnine core human
rights treaties, such as the International CovenariEconomic, Social and
Cultural Rights (1966), the Convention on the Efiation of all Forms of
Discrimination against Women (1979) or the Conwanton the Rights of
the Child (1989). These binding treaties imposégalibns on State parties
to respect, protect and fulfil human rights. Insgranal human rights law
considers people as rights-holders with entitlesiewhich they can claim
from the State and the duty-bearer (G1Z and CBM,22Q.0).

International human rights documents give a nowneationg-term
framework for analysis and action. Human rightsadie define every
individual in the society as the rights-holder, lehthe state has the
obligation to respect, protect and fulfil the rigldf its citizens. The state
can use legislation, law enforcement, administeatigystems and
regulations, services, information and educationmesans to fulfil their
obligations. In planning, programming and monitgrithe basic principles
of human rights have to be developed and considéRetdenson, 2002:
17). At the heart of the Human Right Based Appro8dRBA), is the
recognition that all persons are active subjecth Wagal claims and not
merely people in need and passive recipients of 8een from this
perspective, development cooperation contributésdaevelopment of the
capacities of “duty-bearers”, i.e. States and thestitutions acting with
delegated authority, to meet their obligations afd‘rights-holders” to
claim their rights (GIZ and CBM, 2012: 10). The UStatement of
Common Understanding elaborates what is underdtobe a rights-based
approach to development cooperation and developmpexgramming. It
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emphasizes that all programmes of development cabpe, policies and
technical assistance should further the realizabbrhuman rights, and
therefore that human rights principles and starglahduld guide all phases
of the programming process (UNICEF and UNESCO, 2QGy.

A human rights-based approach to development pnogiag (HRBA) is
one which systematically applies the values, ppilesi and standards
contained in international and national human gdatv to all aspects, both
substantive and procedural, of the developmentgsimamely to:

. Situational analysis and assessment

. Priority and target-setting

. Policy and strategy development

. Programming and project formulation

. Project implementation and service delivery

. Monitoring and evaluation (UNDP, 2006: 15)

Many view this trend with excitement, highlightitbe normative and
practical value of injecting human rights princpleinto standard
development thinking and practice (Kindornay, RGarpenter, 2012: 472).

For development cooperation this implies a shiitrfra “medical model”
that defines disability primarily as a result oflimdual impairments to a
“social model” that focuses on environmental andietal obstacles. The
social model identifies and addresses the contefdgtors, i.e. physical,
attitudinal and institutional barriers to the imgibn of persons with
disabilities. It places the responsibility on goweents and society to
ensure that political, legal, social and physicavionments support the
full inclusion of all persons with disabilities (&5and CBM, 2012: 13).

Based on the social model, responses to disabifityxe to embrace more
than mere medical treatment and rehabilitation onessin the health
sector. They need to address the multiple barrierghe inclusion of
persons with disabilities in all sectors and atlallels of development
cooperation. Mainstreaming an HRBA implies intemigthuman rights
standards and principles in all stages of the jnogre cycle management,
i.e. design, implementation and monitoring and eatdn. It is crucial for
programmes in the infrastructure sector (e.g. waiber sanitation, housing)
and the social sector (e.g. health, educationabpeotection), and is also
highly relevant to other sectors such as employmestonomic
development, professional education and govern@@di&and CBM, 2012:
13). The success of Human Rights-Based developraategies will
primarily rest on the recognition and respect fog primacy of universal
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Human Rights by the State. As was highlighted e@mHuman Development
Report 2000, respect for human rights is to beecédld in a State’s norms,
institutions, legal frameworks and enabling ecormmblitical and policy
environment (UNDP, 2006:15)

In a similar fashion UNICEF and UNESCO (2007: 1Gimained that, as
part of the UN Programme for Reform launched in7,38e UN Secretary-
General called on all entities of the UN systerm@mnstream human rights
into their activities and programmes. This led moirster-agency process of
negotiation, resulting in the adoption of a UN 8maént of Common
Understanding that has been accepted by the UNI@@went Group. The
statement provides a conceptual, analytical andhodetogical framework
for identifying, planning, designing and monitoridgvelopment activities
based on international human rights standards.nfiallg, it integrates the
norms, standards and principles of internationahdu rights into the entire
process of development programming, including plasisategies and
policies. It seeks to create greater awareness gugovernments and other
relevant institutions of their obligations to flilffespect and protect Human
Rights and to support and empower individuals amdrounities to claim
their rights.

Within the United Nations, three key agencies—thE Uhternational
Children’s Fund (UNICEF), the United Nations Deymitent Program
(UNDP), and the Office of the United Nations Higlorimissioner for
Human Rights (OHCHR)—were early and important champ of the
rights-based approach. Among international NGOs, fitst to explicitly
adopt a rights-based approach were Oxfam and CARBf, of which made
the change in the early 2000s (Kindornay, Ron, &atqr, 2012: 479). At
about the same time, two major Northern bilaterahais—the United
Kindom's Department for International DevelopmemF({D) and the
Swedish International Development Agency (SIDA)-daled suit
(Kindornay, Ron, Carpenter, 2012: 480). Thus, tohapn HRBA demands
more than simply adding persons with disabilitiestite target groups of
development programmes and projects. It requireppating the
implementation of the international human rightmnsiards enshrined in the
core human rights treaties, ... These standa®lsthie content of specific
rights, are specified in General Comments issuethbyUN human rights
treaty bodies. Most importantly it means adheriagahd promoting the
core human rights principles that form internatidnaman rights law.

These core human rights principles, further elaiedrdy UN treaty bodies
..., Include non-discrimination, equality of opporiyn participation,
empowerment, accountability and transparency (GZ @BM, 2012: 14).
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According to the UN Common Understanding, all UNvelepment
activities after 2003 were to be structured to adeathe principles codified
in the Universal Declaration of Human Rights and #ssociated
conventions. As a result, the Common Understandibgsic tenets include
an emphasis on the universality, indivisibility,damterdependence of all
rights, along with principles of non-discriminatiopopular participation,
inclusion, accountability, and the rule of law. TBemmon Understanding
also instructs UN officers to use human rights ¢éads when planning,
monitoring, and evaluating their development atiggi, to strengthen the
ability of duty-bearers to meet their obligatiorsnd to improve the
capacity of rights-holders to claim their due (Koemday, Ron, Carpenter,
2012: 480). Some general principles (e.g. non-ohisnation, equality of
opportunity) specify core human rights principlas the context of
disability. Some highlight the importance of addieg multiple
discriminations (e.g. equality between men and wwanrespect for the
evolving capacities of children) of persons witkahilities. Others (respect
for difference, inherent dignity and individual anbmy; accessibility;
social protection) underline essential aspectshe lives of persons with
disabilities. As a whole the general principles stdnte the fundamentals
of an inclusive society (GlZ and CBM, 2012: 14).

The Common Understanding has sparked a cascadght#-based rhetoric
across the UN system, including the UN Populatiomd=(UNFPA), the
UN Education, Social and Cultural Organisation (L), the Food and
Agriculture Organisation (FAO), the UN Developmdfund for Women
(UNIFEM), the Joint United Nations Program on HIDS (UNAIDS),
the World Health Organisation (WHO), and the UN Blepment Group
(UNDG). All these distinct UN agencies adopted tif@&ommon
Understanding over the last seven years, furthelliig the rights-based
discursive proliferation through each organisasogtants, consultancies,
strategy papers, project evaluations, and progragrtools (Kindornay,
Ron and Carpenter, 2012: 480). By 2005, seve@hprent international
NGOs, including Save the Children and Action Aibhra with the official
donor agencies of Denmark, Norway, Switzerland]dfid, and Germany
had all announced their commitment to the rightseblaapproach.

In 2006, the Organisation of Economic Cooperadod Development's/
Development Assistance Committee (OECD-DAC) joined and the
World Bank followed soon after with a “Social Guai@es Approach” that
implicitly integrated rights into its work. And wlki the rights-based
phenomenon is largely secular, some large Christidragencies have also
joined in, including Catholic Relief Services, Giian Aid, the Church of
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Sweden, and Dan- Church Aid (Kindornay, Ron, Catgrer2012: 480).
Today, the rights-based approach is also gainirmgirgt in international
discussions on the future of the OECD-DAC aid dffemess agenda. For
example, civil society members of the Working PamyAid Effectiveness
(WP-EFF)—including over 700 development organisaie- have made
the rights-based approach a key priority (Kindorragn, Carpenter, 2012:
480). The relationship between claims and dutiespliea clear
accountabilities — the commitments made under hungrs treaties are
entitlements, not promises or charity. Developnasgistance must be the
result of those international obligations (UNICEHI&UNESCO, 2007: 15)

A Human rights-based approach promotes social ftvamation by
empowering people to exercise their “voice” andeiagy” to influence the
processes of change. It strengthens democraticriggmwvee by supporting
the state to identify and fulfil its responsib#isi to all under its jurisdiction.
And it gives substance to universal ethics by tedimgy the principles of
international declarations and conventions intatlemtents and concrete
action (UNDP, 2006:15). The human rights-based @ggr thus provides
both a vision of what development should striveathieve and a set of
tools and essential references. Activating thestaold references will lead
to better analysis and more strategic interventtonenhanced ownership
by the people, and will forge automatic partnershjetween the UN,
government and civil society. Development interi@m will moreover
become more sustainable, through the explicit esiphan accountability
in decision-making and patrticipation (UNDP, 2009:15

Human rights-based approach (HRBA) has becomeasuorgly important
in tackling existing inequality at different sets (Katsui, 2008: 5). A
right--based approach to development compels governmentsakie
proactive measures to eliminate discriminationuoedbarriers and allocate
resources in a way that promotes equality of botiess and opportunity.

Civil and political rights represent immediate goweental obligations,
while economic and social rights may be realizeoprssively over time
taking into account certain obligations such asuang minimum

standards, taking “deliberate, concrete and tadedetions and avoiding
regression and nondiscrimination at all times (Beyond 2015, 2012:18).

cases where governments struggle to meet thesgaemunts, human rights
standards impel the international community to supghe realization of
rights through international assistance and codiperaThese standards
include prioritizing the rights of disadvantaged,anginalized and

vulnerable groups in states’ international coopematand assistance
(Maastricht Principles 32, 2011: cited in Beyond2022012: 8). A human
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rights approach to development requires communitiesll levels — local,
national and international — to address underlgagses of inequality and
lack of human rights by focusing on both the sulistaand the processes
that may lead to inequity via discrimination andv@dy. Existing human
rights mechanisms also offer a monitoring and actadllity system that
could facilitate analysis of discrimination, inedjtias and countries’
responses to them. A human rights approach movay &am the notion
that the beneficiaries of development are subjeftsharity. It instead
recognizes individuals as rightdielders and places obligations on
governments to protect and promote their rights/@ae 2015, 2012: 8). A
rights-based approach to development sets theaschent of human rights
as an objective of development (ODI, 1999).

SELF-ASSESSMENT EXERCISE

I. Examine the centrality of human right to developtmen
il. Analyse Human Right based approach to development.

4.0 CONCLUSION

Human Rights and Development have been centrairasible pillars of
the International Community of Nations. Human rgglaind development
have experienced a form of “rapprochement’. Humghts standards set a
roadmap for how to achieve the world we want byiplg legal obligations
on governments to promote, protect and realise llarduinge of civil,
political, social, cultural and economic rights ahhgh the adoption and
enforcement of appropriate laws and policies, ad ae through the
allocation of resources and provision of serviddse human rights-based
approach thus provides both a vision of what dgaraknt should strive to
achieve and a set of tools and essential refereAceghts-based approach
to development sets the achievement of human rightan objective of
development.

5.0 SUMMARY

Human rights have become a more important asped\wlopment policy
and programming. The human rights-based approach glovides both a
vision of what development should strive to achiawe a set of tools and
essential references. In this unit, the interlogkielationship between
Human rights and development has been stressed.aAtietailed analysis
of Human Right Based Approach was critically exasdin
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6.0 TUTOR-MARKED ASSIGNMENT

=

what is the relationship between Human Right andel@ment.
2. Explain the significance of Human right - based rapph to
development.
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UNIT 2 SCOPE AND DIMENSION OF HUMAN RIGHTS
AND DEVELOPMENT

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  Human Development
3.2 Right to Development
3.3 The Right to Development and the Millenniunc@eation
3.4  Sustainable Development Goals (SDGSs)
3.5 List of Sustainable Development Goals
3.6 Global Efforts and International InstrumentstDments
Safeguarding Right to Development
3.7 Interagency or Multilateral Agreements on,Referring to,
Human Rights and Development
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

People are the real wealth of nations. The basat gbdevelopment is to
create an environment that enables people to enjogg, healthy, creative
life. This fundamental truth is often forgotten timle immediate concern
with the accumulation of goods and money. Preodimpavith economic
growth and the creation of wealth and material epcé has obscured the
fact that development is ultimately about peopdals had the unfortunate
effect of pushing people from the centre to thapbery of development
debates and dialogues (Arab Human Development Repa®2: 15). The
architecture of the United Nations, by its very @&g is built on three
main pillars: peace and security, development,tandan rights.

Conceptually, these three pillars were linked, nmtated and
interdependent, so much so, that there could bgeaxre and security
without development, no development without humghts and no human
rights without peace and security. This trilogy wasd remains the
conceptual underpinning and basic mandate of thetetdnNations
(ECLAC, 2007: 5).
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The interrelationship between peace and secumyeldpment, and human
rights has not always been evident over the ydarfact, during the long
period of the cold war, these three basic pillafsthe United Nations
architecture grew and evolved quite separately fooma another without
much interaction among them. As a consequencengluinat period there
were somehow three separate systems and commuatitresrk within the
United Nations, i.e. the United Nations collectigecurity system, the
United Nations development system and the UnitedoNs& human rights
system (ECLAC, 2007: 5). It is recalled that ughe late 1980s, there was
little or no connectivity and linkages as far assth three systems were
concerned. They were operating within the strigtfices of their mandate,
having their own separate constituencies botheltetel of United Nations
member States as well as at the level of the Urniatlons Secretariat.
Those were the years when the United Nations SgcGouncil was not
dealing with development issues or human rightsiclemations, when the
United Nations Development Programme (UNDP) wasudorg almost
exclusively on economic development issues withotegrating human
rights into its programme analysis and planningl @men the then United
Nations Centre for Human Rights spent most ofnisrgy and resources on
the promotion of the major United Nations humarhtsgcovenants, in
priority over the United Nations Covenant on Ciaitd Political Rights,
and this much in isolation from peace and secuotysiderations and from
the United Nations development community (ECLAC)2(5).

United Nations resolutions are applicable and imgetable in the
domestic sphere of member States, without lengthgty-making and
ratification procedures. This normative function mfiests itself in

particular in the case of major United Nations hesons and declarations
adopted in the pursuit of sustainable human dewvedoy, starting from the
Declaration on the Right to Development, througle tWorld Summit

Declarations of the 1990s and culminating somehati the adoption of
the Millennium Declaration and the Millennium Despinent Goals (and
now Sustainable Development Goals) (ECLAC, 2007: 18

2.0 OBJECTIVES
At the end of this unit, you should be able to:

explain human Development

discuss extensively the right to development
highlight the Millennium Development Goals (MDGS)
mention and explain sustainable Development Goals.
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3.0 MAIN CONTENT
3.1 Human Development

This is seen as a redefinition of the process etld@ment itself, a shift
away from the purely “economic” approach to develept, towards
development defined as human development, which é@mprehensive,
people centred economic, social, cultural and ipalitprocess through
which all the human rights and fundamental freedofrall individuals and
entire populations can be realised, civil and palit rights, economic,
social and cultural rights (Stewart, 1986 and Hurbevelopment Report
2000 cited in ECLAC, 2007: 18). Human developmeanh e simply
defined as a process of enlarging choices. Eveyyhdaan beings make a
series of choices — some economic, some socialge spofitical, some
cultural. If people are the proper focus of deveiept efforts, then these
efforts should be geared to enhancing the rangehoices in all areas of
human endeavour for every human being. Human deredat is both a
process and an outcome. It is concerned with tlbegss through which
choices are enlarged, but it also focuses on theomes of enhanced
choices (Arab Human Development Report 2002: 15Humian
development is a process of enlarging people’scesgpithe most critical
ones are to lead a long and healthy life, to beaidd and to enjoy a decent
standard of living” (Human Development Report 1990)

Human development goals and objectives are to hgarded as
entitlements, and not simply as human needs orld@vent requirements,
entitlements that can be claimed by individualgeugs of individuals — as
right holders against the corresponding duty haldeich as the State or the
international development community. In the worfithe former Secretary
General, the rights-based approach “empowers péomlemand justice as
a right, not as a charity, and it gives communiéiesoral basis from which
to claim international assistance where neededh&wn 1998, Annan, 2005
guoted in ECLAC, 2007: 26).

3.2 Right to Development

The first signpost of change came about with theptidn by the United
Nations General Assembly of the Declaration onRIght to Development
which explicitly affirmed the human right to devphloent. This
proclamation was strengthened by the 1993 ViennaldM@onference on
Human Rights as well as by the various world carfees and summits
which took place under United Nations auspicesmdutihe 1990s, bringing
basic human rights and freedoms to the fore, ardhicating with the
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Millennium Declaration and the Millennium DevelopmeGoals (MDGS),
based on an integrated and interdependent setnadutuights, identified as
the underpinning of the process of economic andabatevelopment
(ECLAC, 2007: 6). One of the most far-reaching detis of the United
Nations General Assembly (UNGA) was the adoptiothefDeclaration on
the Right to Development in 1986. The Declaraticasvadopted with an
expectation of optimism about progression to a mgebal economic
dispensation. However, the Declaration remains maportant symbol of
global expectation (Nagan, 2013:3).

The Declaration on the Right to Development wasclimed by the
UNGA under resolution 41/128 in 1986 (Wikipaedi@12), with only the
United States voting against the resolution anchtempstentions. The
United Nations recognises no hierarchy of rights] all human rights are
equal and interdependent, the right to developriesrt is not an umbrella
right that encompasses or trumps other rights sidra right with the status
of a mere political aspiration (Wikipaedia, 201%he right to development
refines the human rights perspective by makingitftevidual a central
component of development from a human rights poinview. In this
sense, the individual human being as a bearer oflsand economic
capital becomes important in the development dfemty of development
itself (Nagan, 2013:3). Institutionally the UN hasken the right to
development as a serious part of its mandate. Hemetvcannot be said
that it has established a dominant place for evendiscourse about a
charter-based right to development. In point of,fdee UN has strenuously
pressed the right to development as an importadt esolving charter-
based expectation (Nagan, 2013:3).

For Wikipaedia (2014) The Right to development egarded as an
inalienable human right which all peoples are &ditto participate in,
contribute to, and enjoy economic, social, culturahd political
development. The right includes 1) people-centredvetbpment,
identifying “the human person” as the central sabjgarticipant and
beneficiary of development; 2) a human rights-basgploach specifically
requiring that development is to be carried ouaiimanner “in which all
human rights and fundamental freedoms can be fodlglised”; 3)
participation, calling for the “active, free and améngful participation” of
people in development; 4) equity, underlining theech for “the fair
distribution of the benefits” of development; 5) nadiscrimination,
permitting “no distinction as to race, sex, langeiag religion”; and 6) self-
determination, the declaration integrates selfaeiteation, including full
sovereignty over natural resources, as a constigiement of the right to
development.
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The Declaration on the Right to Development (198&res human rights
at the centre of development. It states, for examiblat .democracy and
transparent and accountable governance and adratiostin all sectors of
society are indispensable foundations for the satibn of social and
people-centred sustainable development (para.t4néther point it refers
to the acknowledgement .that social and economieldpment cannot be
secured in a sustainable way without the full pgétion of women and
that equality and equity between women and men pmiaity for the
international community and as such must be atémére of economic and
social development (para. 7). The Declaration gdggarticular emphasis
on the eradication of poverty (Ghai, 2001: 1). Rie Declaration asserts
under principle 1 that "Human beings are at thetreenf concerns for
sustainable development, they are entitled to dHhweand productive life
in harmony with nature”.

One obstacle to the right is in the difficult preseof defining ‘people’ for
the purposes of self- determination. Additionalilgost developing states
voice concerns about the negative impacts of asggdhternational trade,
unequal access to technology and crushing debehuadd hope to create
binding obligations to facilitate development asway of improving
governance and the rule of law (Arab Human DevelapinReport, 2002).

The right to development embodies three additiatiabutes which clarify
its meaning and specify how it may reduce pove)tyHe first is a holistic
approach which integrates human rights into thecgss 2) an enabling
environment offers fairer terms in the economiatiehs for developing
countries and 3) the concept of social justice andity involves the
participation of the people of countries involvawaa fair distribution of
developmental benefits with special attention gitenmarginalised and
vulnerable members of the population (Arab Humarnel®ment Report,
2002).

3.3 The Right to Development and the Millennium Deéaration

This is a program generated by and promoted byJtielt is an aspect of
the UN commitment to the universalisation of thghtito development.
The program has struggled for want of support frglobally privileged

centers of economic advantage. However, the golalhe millennium

initiative are intricately connected with the idedsgyenerating policies that
secure and advance the importance of human andl spital (Nagan,
2013:20). The specific goals are as follows:
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Eradicate extreme hunger and poverty

Achieve universal primary education

Promote gender equality and empower women

Reduce child mortality

Improve maternal health

Combat HIV/AIDS, malaria and other diseases

Ensure environmental sustainability

Develop a global partnership for developmeradah, 2013:20).

ONoUh~wNE

The Millennium Declaration and the Millennium Despinent Goals are a
comprehensive and integrated expression of and donemt to, the
concept of sustainable human development and ieditae steps and
measures to be taken towards gradual implementati@h progressive
realisation of the basic human rights underlying @oals. What is unique
about the Goals is the identification of eight leraggoals concerning the
major development issues facing the internationatrounity at the turn of
the century, the establishment of a set of agraegets and measurable
indicators and the setting of a timeframe and tadgge within which the
goals are to be achieved (ECLAC, 2007: 18). Thelssaad their targets
constitute a roadmap towards the progressive eg@lis of basic human
rights through reducing extreme poverty and hungehieving universal
(primary) education, promoting gender equality,uadg child mortality
and improving maternal health, reducing HIV premake and the incidence
of malaria and other major diseases, ensuring emviental sustainability
and building global partnerships for developmenhislimportant to note
that Goal 8 represents a commitment of the devel@meintries to enter
into a global partnership with the developing woritd support of an open
and non-discriminatory trading system, in suppdreasier market access
and increased official development assistance,uppart of affordable,
essential drugs, in support of debt relief, andupport of better access to
new information and communications technologiesl(&C, 2007: 18).

3.4 Sustainable Development Goals (SDGs)

One of the main outcomes from the UN Conference Sustainable
Development (Rio+20) in 2012 was international agrent to negotiate a
new set of global Sustainable Development Goals G§D(officially

known as Transforming our world: the 2030 Agenda Rustainable
Development) to guide the path of sustainable agweént in the world
after 2015. The Rio+20 Outcome Documentl Indic#ttas the goals are
intended to be “action-oriented, concise and easyoinmunicate, limited
in number, aspirational, global in nature and ursa#y applicable to all
countries, while taking into account different oal realities, capacities
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and levels of development and respecting nationltips and priorities.”
They should be “focused on priority areas for thehievement of
sustainable development” (Osborn, Cutter and Ull2B1l5: 3). The
mandate to develop the proposal on the SDGs has inetuded in the
Rio+20 Outcome Document, ‘The future we want’ (2012vhich
incorporated the request to create an Open WorRigip with the task of
developing the set of SDGs. It also provided thesidbafor their
conceptualization, and instructed that such afigipals should be coherent
with and integrated into the UN development agdrelaond 2015.

Therefore, Rio+20 needs to be considered a cruuigéstone in the
development process of the SDGs, and representsyac&mponent to
understand such a process (Pisano, Lange, Berdddametner, 2015: 5).

In a preamble in UN document A/Res/70/1, the 203@emda for

Sustainable Development; it maintained that, Thgerda is a plan of
action for people, planet and prosperity. It alseks to strengthen
universal peace in larger freedom. We recognisedtaicating poverty in
all its forms and dimensions, including extreme gy, is the greatest
global challenge and an indispensable requirement dustainable
development. All countries and all stakeholderdjngcin collaborative

partnership, will implement this plan. We are reedl to free the human
race from the tyranny of poverty and want and talhend secure our
planet. We are determined to take the bold andsfoamative steps which
are urgently needed to shift the world on to asgoable and resilient path

As the discussions to create these goals have tzlkea over the past two
years, much of the international dialogue has heweaturally focused on
the problems of the developing and least develgmeahtries and how a
combination of their own efforts and renewed indéional co-operation
and partnership can help them build on the achiewsnof the Millennium

Development Goals (MDGs) to make progress morediapowards the

goals and targets. These issues feature strongtiieinset of SDGs and
targets proposed by the UN’s Open Working Groupuigust 2014 as the
basis for further discussion and negotiation in tBeneral Assembly
(Osborn, Cutter and Ullah, 2015: 3).

The UN General Assembly's Open Working Group on téusble
Development Goals (OWG) agreed on and publisheérm ‘draft’ proposal
at the conclusion of its thirteenth and final sessin the 19th July 2014.

The proposal contains 17 goals, accompanied by th6§ets (Pisano,
Lange, Berger and Hametner, 2015: 5). The 17 badiie Development
Goals and 169 targets which were announced denatestthe scale and
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ambition of this new universal Agenda, seeks tddoan the Millennium
Development Goals and complete what they did nbieze. They seek to
realise the Human Rights of all and to achieve gereuality and the
empowerment of all women and girls. They are irdégt and indivisible
and balance the three dimensions of sustainableslaf@went: the
economic, social and environmental. The Goals angets will stimulate
action over the next 15 years in areas of criticglortance for humanity
and the planet (UN, ND: 5).

In principle this kind of analysis could be usech&dp analyse the different
challenges that will be involved in planning forplementation of the
different SDGs in different circumstances. Thusaimational context it
might be a useful tool to illuminate a national eersation or consultation
with stakeholders about the relative applicabitifythe different goals and
targets in that country, so as to focus implementadtrategies and action
plans around the highest priority elements (Osb@Grriter and Ullah, 2015:
3). In addition, the outcome document specified the development of
SDGs should:

) be useful for pursuing focused and coherent aatiorsustainable
development;

. contribute to the achievement of sustainable devaént;

J serve as a driver for implementation and mainstiegmof
sustainable development in the UN system as a whot

) Address and be focused on priority areas for tHeeaement of
sustainable development (Pisano, Lange, Berger Hachetner,
2015: 5).

3.5 List of Sustainable Development Goals

Goal & End poverty in all its forms everywhere

Goal 2 End hunger, achieve food security and improvettition,
and promote sustainable agriculture

Goal 3. Ensure healthy lives and promote well-beingdibat all ages

Goal 4 Ensure inclusive and equitable quality educaéiod promote
life-long learning opportunities for all

Goal & Achieve gender equality and empower all womenh girls

Goal 6 Ensure availability and sustainable managementader and
sanitation for all

Goal 7: Ensure access to affordable, reliable, susténalnd modern

energy for all
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Goal 8 Promote sustained, inclusive and sustainablen@ox
growth, full and productive employment and deceaotkafor
all

Goal 9 Build resilient infrastructure, promote inclusiveand

sustainable industrialisation and foster innovation

Goal 10 Reduce inequality within and among countries

Goal 11 Make cities and human settlements inclusivee,sedsilient
and sustainable

Goal 12 Ensure sustainable consumption and productitie s

Goal 13 Take urgent action to combat climate changei@ndpacts

Goal 14 Conserve and sustainably use the oceans, sehsnarnne
resources for sustainable development

Goal 15 Protect, restore and promote sustainable us¢erméstrial
ecosystems, sustainably = manage  forests, combat
desertification, and halt and reverse land degraaand halt
biodiversity loss

Goal 16 Promote peaceful and inclusive societies fortasnable
development, provide access to justice for all dnald
effective, accountable and inclusive institutiohalalevels

Goal 17 Strengthen the means of implementation and akset the
global partnership for sustainable developm&aufce: UN,
2014)

The SDGs cover a wide range of issues. They incluaditional MDG

areas such as poverty, hunger, health, educatmhgender inequality but
added new topics such as energy, infrastructurenaic growth and
employment, inequality, cities, sustainable consimnpand production,
climate change, forests, oceans, and peace anditgedihe SDGs are
universal, meaning they are equally applicable Hocauntries. They
include challenging targets for rich countries asllvas poor (CAFOD,
2015).

3.6 Global Efforts and International Instruments/Documents

Safeguarding Right to Development

. Universal Declaration of Human Rights

. International human rights instruments

. Asian Forum for Human Rights and Development

. Rights-based approach to development

. International Centre for Human Rights and Democrati
Development

. Right to development
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Institute for Human Rights and Development in Adri¢HRDA)
Human development (humanity)

Asian Human Rights Development Organisation

Cambodian Human Rights and Development Associgd@HOC)
Human rights and development

Office of the United Nations High Commissioner iuman Rights
ASEAN Human Rights Declaration

. Asian Forum for Human Rights and Development

. Office of the United Nations High Commissioner fduman Rights,
Research and Right to Development Branch

"The United Nations Charter".

. "Universal Declaration of Human Rights".

. ."Vienna Declaration and Programme of Action".

. "World Conference on Human Rights A/RES/48/121".

. "Rio Declaration on the Environment and Developimen
A/CONF.151/26 (Vol. I)".

. "Strengthening human rights-related United Natioastion at
country level: Plan of Action" .

. "Human rights-based approach to development progiam
(HRBA)".

. "Declaration on the Right to Development. A/RESIZH".

. "Development is a Human Right for All"..

. "African Charter on Human and Peoples Rights

3.7 Interagency or Multilateral Agreements on, orReferring to,
Human Rights and Development

. UN Vienna Human Rights Declaration and Program afioh
(1993)

) UN Millennium Declaration (2000)

) DAC-Guidelines on Poverty Reduction (2001)

. UN Interagency Common Understanding of an HumamRi@ased
Approach (2003)

) UN World Summit Outcome Document (2005)

OECD-DAC Action-Oriented Paper on Human Rights and

Development (2007)

Accra Agenda for Action (2008)

UN MDG 2010 Summit Outcome Document (2010)

Busan Outcome Document (2011)

The 25th Anniversary of the Declaration on the Rigio

Development, Joint Statement of Chairpersons of Ul Treaty

Bodies (2011)
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J Joint Statement on the Occasion of the 25th Ansasgrof the UN
Declaration on the Right to Development (2011)

. UN Conference on Sustainable Development (Rio+20jc@ne
Document (2012)
Source: OECD/World Bank (2013 adapted from D’Hadlan Marx
and Wouters, 2013: 14).

SELF-ASSESSMENT EXERCISE
Briefly account for the following:

I. Human development,

il. Right to development,

iii. the right to development and the millennium dediard
Millennium Development Goals (MDGS),

V. Sustainable Development Goals (SDGs

4.0 CONCLUSION

Human development is a process of enlarging pespleodices; the most
critical ones are to lead a long and healthy tdehe educated and to enjoy
a decent standard of living. Human developmentgyaatl objectives are to
be regarded as entitlements, and not simply as hun@ads or development
requirements, entitlements that can be claimednbdyviduals — groups of
individuals. The Right to development is regardedaa inalienable human
right which all peoples are entitled to participate contribute to, and
enjoy: economic, social, cultural and political dpment. It places
human rights at the centre of development. Theedilium Declaration
and the Millennium Development Goals are a compreive and
integrated expression of and commitment to, theceph of sustainable
human development and indicate the steps and ne=adar be taken
towards gradual implementation and progressiveisaain of the basic
human rights underlying the Goals. The Goals aed targets constitute a
roadmap towards the progressive realisation ofcbhaman rights. The
SDGs (with 17 Goals) cover a wide range of issuBsey include
traditional MDGs (8 Goals) areas such as povertynger, health,
education, and gender inequality but added newcsopuch as energy,
infrastructure, economic growth and employment, quadity, cities,
sustainable consumption and production, climatengbaforests, oceans,
peace and security.
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5.0 SUMMARY

This unit x-rayed Human Development, Right to depetent, the right to
development and the millennium declaration/ Millenm Development
Goals (MDGs), Sustainable Development Goals (SD&3s) the List of
Sustainable Development Goals, Global efforts amdermnational
instruments/documents safeguarding right to dewvedy was highlighted,
while Interagency or Multilateral Agreements on,referring to, Human
Rights and Development was the final thing examined

6.0 TUTOR-MARKED ASSIGNMENT

What is Human Development?

What is the rationale behind the right to developtfe

What are the areas of coverage of Millennium Degwelent Goals?
Describe the Sustainable development Goals and ligiighthe
Goals.

Mention the instruments / documents safeguarding tiight to
development.

PwONPE

.
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1.0 INTRODUCTION

Since the emergence of the modern internationaégoof states with the
treaty of Westphalia (1648), international relatidrave been based on the
principle of sovereignty. Mutual recognition of tlsevereign equality of
states requires each state to refrain from intdimenn the sovereign rights
of the other (Dai, 2001:1). Yet, in the contemporary world of coeypl
relationships, not only the scope and contentmfeseign’ rights of states
but also non-intervention as a guiding principleirternational relations
have become debatable. The emergence of humas Aghan international
issue has played a significant role in bringing tlhaventional norms and
principles of inter-state relations into debate §gD&001:1). Most foreign
policy decisions on human rights usually reflectedome degree various
domestic influences beyond the calculations ofamati interest held by
foreign policy officials. A nation's self-image, rcent public opinion,
extent and nature of bureaucratic in-fighting, $émfive independence,
political party platforms, authority of sub-federahits, and the like
combined to affect national human rights policyasar (Forsythe, 2000: 6).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J establish a link between Human Rights and Fore@icy
o Mention the roles/ significance of Human Rightsaaeign policy.

178



INR461 HUMAN RIGHTS

3.0 MAIN CONTENT
3.1 Human Rights and Foreign Policy

The phrase "Human Rights" has become so commoheawatuse hundreds
of millions of people have suddenly taken to stadypolitical philosophy

but because it has become a central issue in foedfgirs. The intersection
of Foreign Policy ... and Human Rights —is the resflithe complex

interplay between the major actors in the decisioaking process
(APODACA, 2005: 63). The United Nations Charterntsmarticle 55 and

56 required States to cooperate on Human Rightsemand the 1948
Universal Declaration of Human Rights was the In@overnmental

statement in the world history to approve a setbas$ic principles on

Universal Human Rights. Since the 1940s almoststlles — not just
western states have regularly reaffirmed the exteteof Universal Human
Rights without negative discrimination occurred inssliently at the 1993
United Nations conference in Vienna (Forsyth areffi, ND:1).

Thus, from a conventional viewpoint, Human Right&l &oreign Policy
form an uneasy partnership as each refers to aadges different political
domains. Whereas the former essentially refershéo domestic political
structure in which the individual-state relatiorshis constitutionally
determined and practically carried out, the latiemventionally deals with
interstate relations without concerning itself wikie internal affairs of the
other state(s), i.e. the state of human rightsg(D2001:1). It is the states
that approves treaties and monitoring mechanisnossyeh and Pieffer,
ND: 3). A state commitment to pursuing Human rigk&ies in its foreign
policy depends both on its size and on its domastidical values. The
frequency and intensity of the conflict betweerf sekrest and promoting
Human Rights is often proportional to a state’s powA small state have
fewer and less complicated Foreign Policy objestitlean large states, their
Human Rights initiatives are less likely to clashthwtheir political,
strategic or economic interests abroad. On ther ¢thed, large states have
complex world wide interests which will often caofl with assertive
Human Rights policy (Egeland, 1988). States armaniy responsible for
the promotions and protection of Human Rights. Tlarge extent every
state’s Foreign Policy, pertaining to Human Rightshaped by its political
culture (Forsythe and Pieffer, ND: 1).

3.2 Roles/ Significance of Human Rights to ForeigRolicy

Human rights have always played a role in Foreighcl (Cohen, 2008:
2). Human Rights have a place of their own in FgdPolicy (Baehr and
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Castermans- Holleman, 2004: 2). Foreign Policy ibr@ad abstraction,
comprising many separate policies, decisions, astiand reactions. In
certain areas of concern such as national securitfforeign Policy may
follow a relatively clearly defined and consist@attern, but other areas of
policy decisions may be ad hoc and sometimes insm, and thus
difficult to fit into a single pattern ..., internahal Human Rights decisions
seem to fall into the latter category (Bilder, 19B598). Foreign Policy
decisions are frequently the result of a compldgraction of many diverse
domestic, international and bureaucratic interasts pressures. It may not
be easy for the decisions. Moreover, due to burasiacinaccessibility,
diplomatic reticence or government secrecy, eviddndicating the actual
influence of various factors may be hard to obt#inere we are seeking to
determine the influence of what are likely to bdatigely secondary
factors, such as Human Rights considerations, tipgeblems may be
magnified. In many instances the best we may be @bsay is that, in the
broadest terms, Human Rights consideration seetrate a relatively ”
major significant” or negligible role in the relevadecisions (Bilder, 1974:
599).

Human Rights have become the subject of complaiotguures, and
reporting procedures, and bilateral and multildtgoavernmental debates in
such a way that it has become almost impossiblgriore the notion of
Human Rights in international politics (Baehr anas@rmans- Holleman,
2004: 2). There is considerable ambiguity as totwha mean by human
consideration. in recent years the term” Humantsighas been used to
describe a variety of very different goals and ealuthese include not only
the civil and political liberties embraced in trinal western Human
Rights concepts, but also other economic, social aaltural rights,
including the rights to self determination, to acelet environment and so
forth. As the definition of Human Rights considevatis broadened to
include at least quasi political state interedt® &pparent political state
interests, the apparent role played such consideratill off course
broaden accordingly (Bilder, 1974: 599).

If the influence of Human Rights consideration jiglged by more
traditional criteria such as participation in UNyiHan Rights conventions,
support for UN efforts against racial discriminati@r willingness to
condemn oppression in anti — communist or thirdlevalictatorship, one
might reach a different conclusion as to their ral&oreign Policy. Human
Rights values may conflict. Some countries jussiiyppression of civil and
political liberties as necessary to the achievenoéréconomic and social
liberties (Bilder, 1974: 600). There are inhereifficlilties both in deciding
what constitutes Human Rights considerations andmieasuring the
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influence of such considerations. Human Rights piay different or even
inconsistent roles in different aspects of Foré@giticy depending upon the
total configuration of relevant interests and pa&adities of the individuals
involved (Bilder, 1974: 600).

SELF-ASSESSMENT EXERCISE
Examine the link between Human Rights and For&igiicy.

4.0 CONCLUSION

Human Rights and Foreign Policy form an uneasyngaship as each
refers to and arranges different political domaidsstate commitment to
pursuing Human Rights issues in its Foreign Pdliegends both on its size
and on its domestic political values. Human Rightsy play different or

even inconsistent roles in different aspects otifpr policy depending

upon the total configuration of relevant intereatsl personalities of the
individuals.

5.0 SUMMARY
The main focus of this unit is establishing thé Imetween Foreign Policy

and Human Rights, while outlining the significano@és of Human Rights
to Foreign Policy.

6.0 TUTOR-MARKED ASSIGNMENT

1. What is the relationship between Human Right an@iga Policy?
2. How significant is Human Rights to Foreign Poliayice versa?
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1.0 INTRODUCTION

When the General Assembly of the United Nationspéetb the Universal
Declaration of Human Rights on 10 December 194&asnbers foresaw a
future in which justice and equality for all woulae realised. Barely
Seventy years on, this dream is still to be acdedlin many of the world’s
countries that adopted the Universal Declaratiohil®/many states have
laws and principles setting out legal human rigtameworks that are to be
commended, in reality, these frameworks all toemftemain just that, and
Human Rights are not translated into a reality thdived or experienced
on a daily basis by the citizens these framewosktsosit to protect. The
world in the early 21st Century still has much weokdo before the vision
of those founding drafters is achieved (Dangorndoh andThipanyane
2007: 2).

Freedom, justice and peace in the world are fourmtethe recognition of
the inherent dignity of all members of the humamifg, and of their equal
and inalienable rights. This pronouncement in theafble of the 1948
Universal Declaration of Human Rights means thatbliu Rights serve to
protect and promote the dignity of human beingslavaide. Human Rights
can be seen as a legal codification of the conaeeptiman dignity. Despite
different regional perceptions and arguments rejato cultural relativism,
the concept oHumanRightsand their universality are generally accepted,
although these always have to be seen in theiifgpeantexts (Tutu,2009:
V).
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The concept of Human Rights has become a globa¢iSghe principle that
all men and women are created equal has becomé&tinelation of all
democratic societies. It has been observed thaiays of people based on
race, personal belief, or social standing formsgtracture of prejudice and
bigotry (Yusuf, ND: 1). This has made the attainmehequal rights to
remain a constant struggle. The existence, val@itg content of Human
Rights continue to be the subject of debate inggbiphy and politics.
However, Human Rights are defined in both domegtagional) and
international laws. There is, however, a great ddaVvariance between
Human Rights norms are perceived and defined ih,bmintext and how
they are upheld in different countries across thgions and the globe
(Yusuf, ND: 1). Despite the consensus in, amongsradorums, academic
literature that African Human Rights systems arakvend ineffective, the
fact that a protection and promotion system is lac@ needs to be
acknowledged. However, such systems have to bedfiWith life and
blood, with serious commitment and professionaiciicy (Tutu, 2009:
V).

The African Union (AU) has three principal mechamssfor protecting
Human Rights on the continent: a Charter, a Comaonsand a Court all
devoted to Human and Peoples' Rights. These arplearanted by other
specific instruments, by the work of the AU ingtidlms and by various
international and national laws. Despite this carpieb, Human Rights
are still violated in numerous African countriehieTreasons stem from the
fact that many legal instruments have not beeriigdfithat the Human
Rights system suffers from weak capacity and — iattyc— that many
AU member states lack the political will to improte situation (Manrique
Gil and Bandone, 2013: 1).

2.0 OBJECTIVES
At the end of this unit, you should be able to:

J examine Human Rights in Africa

) discuss the evolution of Human Rights in Africa

J enumerate and explain the Human Rights Architeatufgrica
J identify the extent of Human Rights violation inrisf

) explain the nexus between human right and demodnagirica.
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3.0 MAIN CONTENT
3.1 History of Human Rights in Africa

Human Rights as a legal concept and codificatiommwhan dignity was
late to arrive in Africa. Its evolution on this dorent is to be seen against
the background of the dynamic development of HumRaghts within the
United Nations system and that of international, lalthough the impetus
of this evolution is owed to the struggles withirfridéan states in the
colonial and post-independence eras (Tutu,2009: v).

Taking it the argument further, Tutu (2009: v) mained that:

The role of the Organisation of African Unity (OAEdhd its successor, the
African Union (AU), must also be acknowledged hesence the OAU'’s
inception in 1963, several organisations, instrua@md mechanisms have
come to the fore, aiming at promoting and protectituman Rights in
Africa. The adoption of the African Charter on Humand Peoples’ Rights
in 1981 is considered a milestone in this regaschra the establishment of
the African Commission on Human and Peoples’ Riginis$ the associated
African Court of Human and Peoples’ Rights. In &ddi regional
economic communities have set up their own orgéinissiand instruments
aiming at promoting Human Rights in their respestiregions. These
regional and continental provisions should not hihgr fact that any state in
the world is considered a prime agent in promo#@ing protecting Human
Rights: the benchmark of any civilised society &kenh as its state’s
commitment to protect the dignity of its citizens.

Fifty-one years (now 68 years) after the Unitedidies adopted the 1948
Universal Declaration of Human Rights and almoseeteen (now 35 years)
years after the Organisation of African Unity (OA@gopted its own
African Charter on Human and Peoples' Rights, thm&h Rights situation
on the African continent is decidedly bleak. Indeadhieving genuine
respect for Human Rights may constitute the gréathallenge facing
Africans in the new millennium (Magnarella, 200G)1

3.2 Africa's Human Rights Architecture

The promotion of democratic institutions, good gmasmce and Human
Rights is one of the main objectives of the Afriddnion (AU), enshrined
in its Constitutive Act (2000). Its predecessog @rganisation for African
Unity (OAU) — founded over 50 years ago, in 1963ailso established
several mechanisms for the promotion of Human Righf these the most
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important ones include the African Charter on Huraad Peoples’ Rights,
the African Commission on Human and Peoples’ RigASHPR) and the
African Court of Human and Peoples’ Rights. Manyhest elements
complement these, making Africa's human rights isgcture a thick web
of overlapping international, continental and nadiblevel instruments

(Kufuor, 2010: 4)
I. African Charter on Human and People’s Rights

The African Charter on Human and People's Righteafter) is the
foremost legal instrument for the promotion of HumRights in Africa. It
was approved by the OAU's Assembly of Heads ofeStat1981 and
entered into force on 21 October 1986 after beatdied by a majority of
members. In 1999 all OAU members had ratified thar@r and at present,
only Africa's newest independent state, South Sudas yet to ratify it. A
Protocol allowing the creation of the African Coort Human Rights has
been subsequently adopted (Manrique Gil and Band2BE3: 4). Created
under the auspices of the OAU, the African ChasteHuman and Peoples’
Rights entered into force on 21 October 1986. \hth ratification of this
Charter, Africa joined Europe and the Americas as of the three world
regions with its own human rights convention (Magtia, 2000: 21). The
great majority of African states had previoushifrad the United Nations
Covenant on Civil and Political Rights and the Quev&t on Economic,
Social and Cultural Rights. African leaders fele ttneed to develop a
scheme of Human Rights norms and principles fourmiedhe historical
traditions and values of African civilisations ratithan simply reproduce
and try to administer the norms and principles\agfifrom the historical
experiences of Europe and the Americas (Okoth-Ogeh@b3: 17)

The African Charter both resembles and departs filoenother regional
conventions. Charter articles 3-17 list a fairlpital array of individual

rights, including rights to equal protection of thev, to life and security, to
due process, to education, to own property, to wordler equitable and
satisfactory conditions, to enjoy the best attamatiate of physical and
mental health, and to assemble with others. Theseles also promise
individuals freedom of expression, movement, caersme, religion, and
political participation (Magnarella, 2000: 21). Theharter establishes
duties for states and individuals and recognizes iost universally
accepted civil and political rights, as well as mmmic, social and cultural
rights. Acknowledging the indivisibility and the IlExtive dimension of

rights such as self-determination, people’s rigbtslevelopment and the
free disposal of natural resources is perhaps th& distinguishing feature
of the African human rights system (Centre for HarRaghts, 2011)
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Magnarella, (2000: 21) gave a generous and comps@leinsight into the
charter: he revealed that:

These individual rights are followed by a cataldgpeoples' rights. The
Charter grants "all peoples" the rights to equali®rt. 19), to self-
determination, to freely determine their politicelatus and economic
development (Art. 20). In addition, "All peopleBad have the right to
national and international security" (Art. 23) afitle right to a general
satisfactory environment favourable to their depelent” (Art. 24).
Additionally, the Charter lists obligations thaat&s incur, including the
obligation to eliminate every form of "discriminati against women and
also censure the protection of the rights of themawo and the child as
stipulated in international declarations and cotiems" (Art. 18); the
obligation to eliminate all forms of foreign and rdestic economic
exploitation of natural resources (Art. 21); thdigdtion to promote and
ensure the Charter (art. 25); the obligation torgntee the independence of
the courts (Art. 26); and, what is especially Adng the obligation to "assist
the family which is the custodian of morals andditianal values
recognised by the community” (Art. 18). Articleg B 29 spell out the
duties that an individual incurs "towards his faymaind society, the State
and other legally recognised communities and tlermational community”
(Art. 27). More specifically, these include duties exercise rights and
freedoms "with due regard to the rights of othersllective security,
morality and common interest” (Art. 27); to respdetlow beings without
discrimination” (Art. 28); to community, both phgally and intellectually;
not to compromise the security of the state; resphecfamily and parents
at all times, and "to maintain [parents] in casenekd", to serve the
national to preserve and strengthen national saydandependence and
territorial solidarity; to pay taxes; "to preseramd strengthen positive
African values"; and to promote African unity (AR9).

il. African Commission on Human and People's Rights (ABPR)

In 1987, the OAU created the African Human Rightsm@ission, in
accordance with Charter Article 30, to promote HanRights and to
monitor compliance by African States with their ightions under the
charter. The commission is comprised of eleven qmesrs'’chosen from
amongst African personalities of the highest reporta known for their
high morality, integrity, impartiality, and competze in matters of human
and peoples' rights; particular consideration bgmngn to persons having
legal experience” (Art. 31) (Magnarella, 2000: ZI)e organ tasked with
the interpretation of the Charter, as well as itgesing individual
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complaints referring to its violation is the AfritadCommission on Human
and Peoples’ Rights (ACHPR). The ACHPR was estabtisaccording to
Art. 30 of Charter and was inaugurated in Novenif@87. The ACHPR
meets on ordinary session twice a year and haSeitsetariat in Banjul
(Gambia). As a body formally dependent from the Ak 11 individual
members who form the ACHPR are elected by the Adeftbly among
the experts nominated by member states. The conamés subsequently
elect a Chairperson and Vice-Chairperson-theses @ostcurrently held by
Ms. Catherine Dupe Atoki (Nigeria) and Ms. ZainaBglvie Kayitesi
(Rwanda). The work of the ACHPR is supported byspécial mechanisms
including special rapporteurs and working groupsarikigue Gil and
Bandone, 2013: 4).

The ACHPR can issue non-binding resolutions, amas delivered around
300 recommendations via resolutions and commumpicaince it began its

work. It has also engaged on a number of promotiamasions. So far

however, its powers of persuasion and influenceehaot always been

effective. For example, state parties to the Afri€zharter are expected to
submit reports to the ACHPR every two years (Mareiil and Bandone,

2013: 5). OAU Secretary General Salim (cited inghtarella, 2000: 23)

maintains that the absence of adequate institutmmsonitor, promote and

protect Human Rights has tarnished Africa’'s imagethat many view it as

being a continent without the rule of law. He mains that Africa's Human

Rights charter has failed because politicians @&mhg men have refused to
support it.

ii. African Court of Human and People's Rights

The adoption of the African Charter on Human andpRes’ Rights in 1981
is considered a milestone, as are the establishroénthe African
Commission on Human and Peoples’ Rights and thecaded African
Court of Human and Peoples’ Rights (Tutu, 2009).: A&i Protocol to the
African Charter establishing the African Court oftirHan and Peoples’
Rights (Court) was approved in 1998, and enteréal fiorce in 2004. The
seat of the Court is Arusha (Tanzania) and it mémts times a year. The
court has 11 judges elected by the AU AssemblySéptember 2012 the
Court elected Justice Sophia A. B. Akuffo (GharaPaesident and Justice
Fatsah Ouguergouz (Algeria) as Vice-President fowayear term. The
Court has jurisdiction over the cases and disputabmitted to it
concerning the interpretation and application &f &frican Charter, thus
complementing the mandate of the ACHPR. The Coyutgsdiction
applies only to the 26 states which so far haviéiedtthe Court’s Protocol.
Complaints by individuals and Non-Governmental @igations (NGOSs)
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are investigated by the Court upon referral by A@GHPR (Manrique Gill
and Bandone, 2013: 6).

In 2003 the AU approved the Protocol on the Esthbient of the African

Court of Justice, which was intended to deal withttars related to
economic integration and matters of a politicalunat In 2008 a new
Protocol was adopted for merging both institutioderged Court

Protocol) — even if the court of Justice had nesame into existence. This
court would have two sections: one for generaliffahe other for human
rights. Of the 15 member states needed to ratiéyRlotocol in order to

come into force, so far only three have donelétjoen , 2012 cited in

Manrique Gil and Bandone, 2013 & further complication has emerged
in the interim period, as a new draft protocol hasn developed by the AU
giving the merged court an additional competencdetal with individual
criminal responsibility (Manrique Gil and Bando2€13: 6).

3.3 Violation of Human Rights in Africa

A recent OAU report attributed Africa's poor HumRights record mainly
to racism, post-colonialism, poverty, ignorance,sedse, religious
intolerance, internal conflicts, debt, bad managameorruption, the

monopoly of power, the lack of judicial and presgomomy, and border
conflicts. Poverty is certainly an endemic factdtore than seventy-five
percent of the continent's 700 million live beldve ppoverty line, and ten of
the world's thirteen poorest countries are in AridAfrica's troubling

situation, however, is not unique (Magnarella, 2009). The following

elements comprise the system leading to humansrigblations:

. Undeveloped economies, with limited resource ebasand
insufficient employment/income opportunities forga segments of
the population resulting in wide-spread poverty

. High population growth rates further strainingnet natural
environment and local resources, while intensifyoognpetition for
resources

. Ethnic diversity and/or regional factionalism oproting

local/particularistic identifications, while hindeg the development
of a national identification;

. ethnic and/or class politics involving competitiamong leaders of
different language, cultural, or regional populasiofor state
positions of political and economic power with g@oils of victory
going to supporters;
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. Lack of regime legitimacy as those large segmehthe population
not culturally and/or politically affiliated witthe ruling elite and not
sharing in the spoils refuses to recognize thaweds legitimate;

. Resort to military/police force to maintain pawey suppressing
political opponents and disgruntled civilians;
. Violation of economic, civil, and political rige by the regime on

the pretext of "national security" (Magnarella, 399 Unfortunately,
most African countries share these elements. Péneaeason stems
from the negative impact that colonialism has had Africa's
indigenous ethno-political traditions (Magnare2800: 19).

The ever increasing number of African countriediafid by war and

associated human rights abuses. Fighting has ageerra Leone, Guinea
Bissau, Angola, Congo, the Democratic Republic angb, Somalia,

Rwanda and Burundi, Ethiopia and Eritrea (Amnestgrhational 1999).

The same month, a report by the Coalition to Steplse of Child Soldiers
estimated that more than 120,000 children from aga®&n to seventeen
were being exploited as soldiers across Africa. &arh these children
voluntarily joined government or revolutionary aemorces, but tens of
thousands of them were forced to become soldiegai@point (Gu, 1999).

The United Nations High Commissioner for Refugestneted that in

1998 there were about 3.5 million refugees in Adrieighty percent of
them women and children under the age of fivetdri999 survey, Human
Rights Watch (HRW) reported that Africa's refugeepylation had

increased to 6.3 million. "Of the ten top refugeeducers in the world, five
were African: Burundi, Eritrea, Sierra Leone, Somahnd Sudan”. In

general, HRW concluded that "much of Africa mad#eliheadway in

adjusting to the imperatives of democratic rule asdpect for Human
Rights" (Human Rights Watch 2000 cited in Magnare000: 19).

3.4 Democracy and Human Rights in Africa

Democracy may not be a panacea to cure all illsjtthas its origins in the
political rights of the individual as they are laddwn in all conventional
instruments, and on its part it also contributes d@bilising and
strengthening Human Rights. Article 21 UDHR conga@verything that is
conceivable in terms of political rights of theizgn in a democratic polity
(Tomuschat, 2003). The values of freedom, respecHtiman Rights and
the principle of holding periodic and genuine dtmts by universal
suffrage are essential elements of democracy.rin lemocracy provides
the natural environment for the protection and cie realisation of
Human Rights. These values are embodied in theddsaVv Declaration of
Human Rights and further developed in the Inteomati Covenant on Civil
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and Political Rights which enshrines a host of tpal rights and civil
liberties underpinning meaningful democracies (Cagsian on Human
Rights resolution, 2002).

Taking the argument further, Commission on HumaghRi resolution,
(2002) revealed that: The link between democraay ldoman Rights is
captured in article 21(3) of the Universal Declematof Human Rights,
which states that:

“The will of the people shall be the basis of theharity of government;
this will, shall be expressed in periodic and gaeuelections which shall
be by universal and equal suffrage and shall bd bglsecret vote or by
equivalent free voting procedures.”

The rights enshrined in the International CovermmEconomic, Social and
Cultural Rights and subsequent human rights insnisncovering group
rights (e.g. indigenous peoples, minorities, peoplth disabilities) are
equally essential for democracy as they ensureqaitadle distribution of
wealth, and equality and equity in respect of agdescivil and political

rights. Democracy deficits and weak institution® among the main
challenges to the effective realization of Humamgh® (Commission on
Human Rights resolution, 2002). Two important depetents extended
and deepened Africa’s commitment to Human Rightemaktracy,

governance and development. The first was the aopf the African

Union’s Constitutive Act, which reaffirms Africasommitment to promote
and protect Human |Rights. The second was the Nawnétship for

Africa’s Development (NEPAD), which also places HanmRights at the
centre of development. Both aims to reinforce dpe@onomic and cultural
rights, as well as the right to development (Gawahi: 138).

Two expert seminars organised by OHCHR in 20022065 shed light on
the main challenges to democracy, human rightstlaadule of law, which
is most prevalent in Africa including:

J Deepening poverty

) Threats to human security

The infringements of individual rights and impedmt® to the
enjoyment of fundamental freedoms

Erosions of the rule of law in contexts such asnter-terrorism
lllegal occupation involving the use of force

The escalation of armed conflicts

Unequal access to justice by disadvantaged groups
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J Impunity
Gawanas, (ND: 138) maintained that, the establistiroéthe AU
was hailed as a welcome opportunity to put Humagh®ifirmly on
the African agenda. The AU’s Constitutive Act, atimpin 2000,
marks a major departure from the OAU Charter in filleowing

respects:

. Moving from non-interference to non-indifferencecluding the
right of the AU to intervene in any member stasgfsirs

. Explicit recognition of Human Rights

. Promotion of social, economic and cultural depetent

. An approach based on human-centred developaedt,

. Gender equality.

In a coherent and explicit manner, Gawanas, (NB) EB8ms his argument
on democracy and human right in Africa in thus:

Given the dynamism of human rights, both the OAd AlJ began to take
on broad emerging human rights issues over thesyaarevidenced by the
increasing number of conferences, meetings, demasand resolutions
adopted pertaining to Human Rights, in additionttie express Human
Rights instruments such as the African Charter aim&h and People’s
Rights (ACHPR), the African Charter on the RightslaNelfare of the

Child (ACRWC), the Protocol to the African Charten Human and

Peoples’ Rights on the Rights of Women in Africke tProtocol on the
Establishment of the African Court on Human andgkes Rights, and the
Charter on Democracy, Governance and Electionsefiextively enforce

these instruments, various bodies were establigligdan express Human
Rights mandate such as the African Commission erCimarter on Human
and Peoples’ Rights (the African Commission), tfeacAan Committee of

Experts on the Rights and Welfare of the Child (AYEC), and the

African Court.

The greatest protection of Human Rights emanates fa democratic

framework grounded in the rule of law. A functiondémocracy that

accommodates diversity is increasingly becoming plenet’'s best bet

against the concentration of power in the hands f&iw and the abuse that
inevitably results from it. The Commonwealth aslvasl Africa too, rejects

foreign domination, authoritarian dictatorships]itaiy regimes and one-
party rule.
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SELF-ASSESSMENT EXERCISE

Discuss in detail Human Right in Africa.

4.0 CONCLUSION

The principle that all men and women are creatashlkefjas become the
foundation of all democratic societies. It has bebserved that opinions of
people based on race, personal belief, or so@aldsgig form the structure
of prejudice and bigotry. The African Union (AU) hdhree principal
mechanisms for protecting Human Rights on the oentt a Charter, a
Commission and a Court all devoted to Human anglsbRights. These
are complemented by other specific instrumentsthigywork of the AU
institutions and by various international and nadiolaws. The United
Nations High Commissioner for Refugees estimatadith1998 there were
about 3.5 million refugees in Africa, eighty pertef them women and
children under the age of five. The values of faradrespect for Human
Rights and the principle of holding periodic andng®e elections by
universal suffrage are essential elements of deswgcin turn, democracy
provides the natural environment for the protectiod effective realisation
of Human Rights.

5.0 SUMMARY

Human Right in Africa is the main focus of this uiWe have x-rayed the
evolution of human right in Africa, examined theclatecture of Human
Right in Africa, the violation and the extent of ttace the relationship
between Human Rights and Democracy.

6.0 TUTOR-MARKED ASSIGNMENT

Trace the history of human right in Africa.

Identify and explain the Human Right Architeetin Africa.
What accounts for Human right violation in A&afe

What is the relationship between human rightdemocracy.

N E
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1.0 INTRODUCTION

The concept of human rights has become a globad iSBhe principle that
all men and women are created equal has becométinelation of all
democratic societies. It has been observed thaiays of people based on
race, personal belief, or social standing formsgtracture of prejudice and
bigotry. This has made the attainment of equaltsigh remain a constant
struggle. The existence, validity and content ofrtdn Rights continue to
be the subject of debate in philosophy and politidewever, Human
Rights are defined in both domestic and internatideaws (Yusuf, ND: 1).
Since the adoption of the Universal Declaratioflofman Rights in 1948,

Human Rights have not only acquired global statod enportance but
have grown tremendously both in conception and esdntWhile the
internationalisation of human rights was energiaed strengthened by a
number of developments, the present status of huighis in Nigeria is
also not without any historical antecedents (Da@aj3: 1).

When the United Nations introduced the UniversatiBeation of Human
Rights in 1948, it was seen by many as a sign dinogm, of the
possibilities of a better world. Yet over 50 yeklater, observers recognise
that we live in an age when human rights abuseasgrevalent as they
have ever been; in some instances more prevaléwet.world is littered
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with examples of violation of basic rights: cen$gps discrimination,

political imprisonment, torture, slavery, the deptimalty, disappearances,
genocide, poverty, refugees. The rights of womemlden and other

groups in society continue to be ignored in atresioways. The

environmental crisis takes the discourse on rigbtsa different level

(O’'Byrne, 2003 quoted in Dada, 2012: 67).

Nigeria's emergence as a state in 1960, legallystad her into the web of
recognised and member states of the United Natiwhsh had over a
decade earlier, adopted a universal framework fbseovance and
protection of Human Rights as a fundamental precépstatehood. As
implicit in the Declaration by the then Prime Mit@sof Nigeria "...we are
committed to the principle upon which the Unitedtiblias is founded, there
is a tacit acceptance of the "Universal DeclaratbiHuman Rights" as an
essential corollary in the country's subscriptiorthie ideals of the United
Nations, and also essential nature of its statel(@nomashaun, 2013: 59).

The promotion and protection of human rights hawvgaged the attention
of the world community, and though Nigeria has subgd to major

international human rights instruments, violatiammtinue to occur with
disturbing frequency and regularity in the natibada, 2012: 67).

2.0 OBJECTIVES

At the end of this unit, you should be able to:

J review the emergence of human right in nigeria

J enumerate the fundamental human rights in nigeria

J identify the international human rights instrumentstified by
nigeria,

J analyse the extent of human rights violation inenig

) specify agencies responsible for the protectiorhwhan rights in
nigeria

J itemise the factors limiting human rights goalsigeria

3.0 MAIN CONTENT
3.1  History of Human Rights in Nigeria
The history of human rights in Nigeria predatesddeent of colonial rule.

Human rights and fundamental freedoms were recedrniis the traditional
Nigerian societies. The idea of rights was not heweconceived in the
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modern notion. Such values as right to family, &md clan membership,
freedom of thought, speech, belief and associatight to enjoy private

property and right to participate in governancehef affairs of the society
were jealously guarded (Federal Republic of Niget@)6: 3). The concern
for Human Rights is as old as humanity itself. &ctf the expression
‘Human Rights’ as term or art is of recent origbyt the idea of the
inalienable rights’ of man predates the very poditi system, which

produces the law-making institutions, as we knoenthtoday (ojo, 2006:
15). Human Rights have enjoyed tremendous atteatohexpansion at the
global level. To concretise and energise Human Rigbrotection at

national level, virtually all national constitutisrembody Human Rights
either in their preamble or substantive provisions.

In Nigeria, Human Rights are embodied in two sejgarahapters,

encapsulating both the civil and political rightsdathe economic, social
and cultural rights (Dada, 2012: 33). In Nigeriaon&titutions, beginning
from the post-independence constitution, due attentbas always been
given to the issue of human rights. In the 196@pehdence Constitution,
1963 Republican Constitution and 1979 Constitutmmoyisions were made
for Human Rights protection. Further, in the 1999n§&titution (as

amended) two Chapters, spanning 26 (twenty sixiigexare devoted to
human rights subject. The need for constitutionavisions for Human

Rights cannot be over-emphasised because, it istétte, with its various
institutions which is primarily responsible for gaateeing the

implementation and enforcement of these rightsespect of its citizens
and all those coming under its jurisdiction (Da2a12: 33).

The gross inequalities among the constituent grompserms of size,

resource endowment, socio economic developmentidpkarly education,

which is generally regarded as the access to, atdhlaholders of state
power (representation in the bureaucracy, armecefyrcabinet and other
government institutions) and the struggles to reslttem make control of
government institutions of central concern to thdéfecent groups.

Therefore, to guarantee and safeguard rights, aatoimbalances and
inequalities between and among various groups plugal and divided

society like Nigeria to have fair and equal oppoities in all sectors of
public life matter not only to peace and tranguyillbut also ‘human right'.

In essence, it is this realisation that informed tlecision of multi-ethnic
countries like Nigeria and Canada including Ind@aentrench affirmative

action policies in their constitutions (Ojo, 200().

The Constitutions operated in Nigeria prior to ipeledence were designed
to achieve specific political objectives of the amhlists without any

198



INR461 HUMAN RIGHTS

formal or conscious attempt by the colonial goveeninto safeguard
Human Rights in its entirety. This could not haveeib otherwise as
colonialism was antithetical to Human Rights pratet (Ajomo,1991

quoted in Dada, 2012). Colonialism largely erodesdlitional values and
denied Nigerian's political and economic rights déml Republic of
Nigeria, 2006: 3). Colonial administration in Nigeas in most colonized
countries had a dismal record of Human Rights reitiog and protection.

The advent of the colonialists inevitably made tReerian societies
become subject to the political, economic and $od@mination and
subjugation of the colonial power (Dada, 2013:3)lthéugh pre-
independence Constitutions did not specifically rgatee Human Rights
promotion and protection, it is significant to nafeat successive pre-
independence constitutional conferences dating ack953 recognised
and advocated the need for the inclusion of ceamlamental rights in
the future constitution. Yet, the eventual adoptmna bill of right by
Nigeria in its Independence Constitution in 1960swaformed by and
predicated on the need to allay the fear of doronaif the over 100 ethnic
nationalities by the three major tribes (Ajomo,19@bted in Dada, 2012)

It is significant to note that, since the introdantof a bill of right in the
Independence Constitution in 1960, subsequent @oishs, starting with
the Republican Constitution, 1963 to the 1979 (ewgn to 1999)
Constitution, have not failed to incorporate theagats in their provisions
(Ajomo, 1992:79). Hence, in spite of the traumagixperiences of the
political crises, including the period of civil waf 1967 to 1970, the rights
have remained the same” i.e. they have not beeingexthed by any
regime be it military or civilian. That does not amethat they have not been
assaulted and threatened; the truth is that theg remained in our statute
books ever since even if for cosmetic purposes &>ad12: 36).

Dada, (2012: 36) giving us a clearer insight inke tevolution and
development of Human Rights in Nigeria further ieded that:

It can be rightly asserted that one of the greadegtctives of the post
independence Nigerian Constitutions is the pratectind promotion of
Human Rights. The preamble to the 1999 Constitutiomistakably set the
tone by dedicating itself to promote “good governiand welfare of all
persons on the principles of freedom, equality dustice”. Apart from the
preamble, chapters two and four of the Constitugatensively deal with
Human Rights issues. While chapter two is captipnEdndamental
Objectives and Directive Principles of State Pqlidyapter four is entitled,
“fundamental rights”. Under the Fundamental Objextiand Direct
Principles of State Policy, the second generatigmts, consisting of
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economic, social and cultural rights are extengigel out in sections 13 to
21. These rights are predicated on the necessithématerial well-being
of the citizenry with the state playing a pivotala. These rights which are
essentially equalitarian and egalitarian in chanmaate rooted on the belief
that the attainment of certain level of social awbnomic standard is a
necessary condition for the enjoyment of the @widl political rights.

3.2 List of Fundamental Human Rights in Nigeria

The entrenchment of fundamental human rights ineNagin the modern
sense could however be traced to the 1960 Indepeadgonstitution and
those that followed. The Independence Constituttdn1960 and the
Republican Constitution of 1963 have provisions fbe protection of

fundamental human rights. The 1979 and the 1999st@otons went

further by providing a bill of rights. Fundamen@bjectives and Directive
Principles of State Policy in Chapter Il also retiagd Economic, Social
and Cultural Rights (Federal Republic of Nigeri@0@: 3). Examples of
rights and freedoms which are often thought of asidn rights include
civil and political rights, such as the right téeliand liberty, freedom of
expression, and equality before the law; and socidtural and economic
rights, including the right to participate in cutu the right to food, the
right to work, and the right to education (YusuNb). The entrenchment
of human rights provisions in our Constitutions veamed at creating a
society which protects political freedom as welllaes social and economic
well-being of Nigerians (Federal Republic of Niger2006: 3)

In the 1999 Nigeria constitution, some of the righenerally recognised as
fundamental are: Right to life; Right to marry; Rigo procreate;

Right to raise children free from unnecessary govemntal interference;
Right to freedom of association; of expression;

Right to equality of treatment before the law (lagal procedures);
Right to freedom of thought;

Right to religious belief;

Right to choose when and where to acquire formatation;

Right to pursue happiness;

Right to vote;

Right to freedom of contract;

Right to privacy;

Right to interstate travel (Yusuf, ND: 5)

Due to Nigeria’s peculiar existential realities aspolity that has been
alternating between democracy and military autograe can classify all
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elements of human rights into two. First, we halvesé ones which are
totally unaffected by the fact that the polity igilg governed by the
military. Secondly, we have those rights, which eeessarily affected by
the existence of a military government (Ojo, 20@§:1IThe first category
included: (i) the right to life; (ii) the rights touman dignity; (iii) right to
private and family life; (iv) rights to freedom frodiscrimination and (v)
the right to receive compensation for compulsorguagition of property.
The second category of rights which are affectedniditary governments
are: (i) rights to personal liberty; (ii) right fair hearing; (iii) freedom of
expression; (iv) right to peaceful assembly; (@eflom of association and
(vi) right to free movement (Williams, 1985 quot®gb, 2006: 19).

In all regions and climes, the constitution is gonaafeguard of the rights
of man. The constitutions normally do stipulate thetalogue of the
fundamental rights of the citizens. The followingilcand political rights
are guaranteed by the 1999 Nigerian constitutidre fight to life (section
33); the right to dignity of (the) human personcf{ge 24); the right to
personal liberty (section 35); the right to failanag (section 36); the right
to family life (section 37); the right to freedom thought, conscience and
religion (section 38); the right to freedom of exgsion and of the press
(section 39); the right to peaceful assembly aso@ation (section 40); the
right to freedom of movement (section 41); the righ freedom from
discrimination (section 42); and the right to acquand own immovable
property anywhere in Nigeria (section 43) (FRN, 4 g@oted in Ojo, 2006:
). Any restrictions on these rights on the basisradfe or religion are
unacceptable. If they are denied to everyone, &ngssue of substantive
due process. If they are denied to some individbatsnot others, it is an
issue of equal protection.

3.3 International Human Rights Instruments, Ratified By
Nigeria

In terms of international Human Rights InstrumemNggeria has ratified,
among others, the following conventions (adaptethfArla, 2015: 15):

J Convention on Civil and Political Rights (CCPR 19%93hough not
its protocol on individual complaints and abolighirthe death

penalty.

. Convention on Economic, Social and Cultural Righ@ESCR
1993).

° International Convention on the Elimination of Abrms of Racial

Discrimination (CERD 1969).
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J UN Convention on the Elimination of All Forms of $arimination
against Women (CEDAW, 1984) and the Optional (oylp
Additional Protocol on individual complaints (2004)

) The Convention on the Rights of the Child (CRC 19%% protocol
on children in armed conflict and on the sale ofidcan, child
prostitution and child pornography (2000).

J Convention against Torture and Other Cruel, InhumaBegrading
Treatment or Punishment (CAT 2001).

. Convention on the Status of Refugees (1995).

J African Charter on Human and Peoples' Rights

3.4 National Human Rights Commission in Nigeria

In recent years, there has been an upsurge ohattenal attention on the
role of National Human Rights Institutions (NHRIs)the promotion and
protection of human rights. This growing interest axplained by an
increased understanding and recognition amongsstateernational and
non governmental organisations of the importante rblHRIS play in
promoting and protecting human rights (Okene, 2018 National Human
Rights Institution is established on the premisat the existence of laws
alone is not enough to assure the rights of thevichaal within the societal
framework. The institution is in turn created td as a support within that
framework and is generally defined as a body whiosetion it is to
promote and protect human rights. The Institut®most commonly of an
administrative nature, granted neither judicialaav making powers.

However, it is not uncommon to find institutions ath combine
administrative and quasi-judicial elements. In sarases, the Constitution
provides the basis for the establishment of sushtitions though, in most
cases, laws or decrees create them. These bodieberattached, though
not subordinate, to the executive or legislativanioh of government
(Pinheiro and Baluarte, 2000: 2).

Effective national systems which protect and pragudod governance, the
rule of law, and the realisation of human righte amportant for
sustainable human development. Among the comporodrgach systems
are governments which accept primary responsilditythe promotion and
protection of human rights and the functioning nflependent National
Human Rights Institutions (NHRIS) which conform kitthe Paris
Principles (Clark and Pillay, 2010: i). Though soroeuntries have
extensive experience protecting Human Rights, taBoNal Human Rights
Institution began to take on an increasingly imaottrole over the past two
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decades in a wide variety of national contexts. Jtnectural and functional
diversity of the Institutions which have since esl is relatively great due
to the fact that they reflect the particularitigstioe political regimes and
regional differences of the countries in which thewe been formed. In
spite of this, these institutions may be groupdd three broad categories:
"Human Rights Commissions”, "Ombudsmen" and otHearliamentary
Human Rights Bodies" and "Specialised Human Ridlgisncies". Though
in many cases the title of these bodies is not fanittee guide to their
functions, the definitions that follow present & skeguidelines to aid in the
understanding of the role played by these institigiin the national human
rights apparatus (Pinheiro and Baluarte, 2000: 2).

The UN is currently providing NHRIs in more tharxtgi countries with

technical assistance. The variation in the numloérdlHRIs that exist

around the world, put forward by scholars is purzliFor instance, Data
provided by many of these scholars which was quadted.agoutte,

Kristiansen and Thonbo (2016: 1) revealed thusoni& Cardenas talks
about “300 to 500", Koo and Ramirez “178” NHRIsda@ole and Ramirez
write “By 2004, nearly 180 NHRIs”. NHRIs can helpsare that national
development, poverty reduction, and MDG policiesl atrategies are not
only grounded within human rights, but also arelemgented according to
Human Rights’ standards and principles. NHRIs dse #he best mech-
anism at the country level to ensure adherencentirnational human
rights’ commitments states make, including to thtbseen the UN Treaty

Bodies, special procedure mandate holders, andUtieHuman Rights

Council. NHRIs have a crucial role to play in adatweg for those

responsibilities to be translated into law and pecac(Clark and Pillay,

2010: i). The main objective of the Human Rightar@aission is to ensure
that the laws and regulations concerning the pramadnd protection of
human rights are effectively applied. Most Comnaasi function

independently of the government though they arenofequired by law to
submit reports to the legislature. Though the fooctithese Commissions
was initially centered on the defence of civil grdlitical rights, they have
responded to the increased trend of State raiicadf the International
Covenant by including economic, social and cultaglits in their agendas
(Pinheiro and Baluarte, 2000: 2).

The Commission realises its objective in a numbevays. One of its most
important roles is to receive and investigate cammpé of human rights
abuses. The Commission's role in the investigaaod resolution of
complaints is, in some cases, primarily one of d@tion or arbitration.
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Although they are rarely granted authority to impadggally binding
outcomes to parties to a complaint, there existpib&sibilities of forming
special tribunals or transferring the case to i@milcourts as a means of
offering a more definite resolution (Pinheiro analigarte, 2000: 2). NHRIs
in different countries operate under very differemd sometimes very
difficult circumstances. Any NHRI has its own st priorities in terms of
problems to be solved in its particular contextgbatte, Kristiansen and
Thonbo 2016: 1). Finally, the Commission is oftemtrusted with the
important responsibility of improving community ameaess of human
rights issues. This is achieved by informing themownity of the
Commission's purpose and function, organising searsjn holding
counselling services and meetings and producingl&sgdminating Human
Rights publications (UN, Human Rights Fact She&)#1

The growing interest in the creation and reinforeamof independent,
pluralistic national institutions for the promoti@md protection of Human
Rights has become increasingly apparent since idwend Declaration.

This trend was officially recognised and endorsgdhie Commission on
Human Rights in its resolution 1999/72. Indicatoifsthis international
trend include various conferences and workshopsctwhiave been
organised to act as mediums of exchange and insmudor National
Institutions. The strengthening of regional coofiera among National
Human Rights Institutions is demonstrated by thhgdaanumber of meetings
held during the late 1990s (Pinheiro and Balua2@p0: 8). The
...Regional Conference of African National Human Rsgimstitutions was
held in Durban, South Africa, from 30 June to 3yJ1898.The conference,
convened by the Office of the High Commissioner &émel Coordinating
Committee of African National Institutions, was eaitled by the High
Commissioner and was hosted by the South Africammé&iu Rights
Commission. The Declaration adopted in Durban byiddal Institutions
recognised the importance of creating and devegppiational human
rights institutions in African countries in confoikgn with the Paris
Principles- in order to ensure their credibilitgtagrity, independence and
effectiveness (Pinheiro and Baluarte, 2000: 8).rQlke past two decades,
countries in Latin America, Africa, Central and tar Europe, Asia and
the Near East, have shown an increased intered¢fending the human
rights of their inhabitants (Pinheiro and Baluag@Q0: 12).

The National Human Rights Commission of Nigeria vessablished in
1995. It monitors Human Rights in Nigeria, assigistims of Human
Rights violations, and helps in the formulation d¢he Nigerian
Government's policies on Human Rights. The Commisbas been active
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in investigation and monitoring of numerous Humaghts situations since
its founding. The current Executive Secretary isfPBem Angwe and the
former chair is Chidi Anselm Odinkalu (Wikipedia)16). The creation of
National Human Rights Institutions is viewed as amportant

governmental step in becoming a legitimate membiehe international
community. Aware of this, governments may take #tsp without true
commitment to the cause in an attempt to gainréssgnition, afterwards
attempting to nullify the work of the Institutiomhe ways in which a
government can do this are numerous, one of thé aomsmon is that the
government simply ignores the recommendations @fitistitution. This is
dangerous not only because it results in Human tRigihbuses going
unchecked, but because it can actually contributae impunity and non-
accountability of human rights violators (Pinhesrad Baluarte, 2000: 23).

3.5 Human Rights Violation in Nigeria

The enjoyment of selected Human Rights in Nigeaa been a struggle in
reality (Arla, 2015: 16). It is however sad thategqdate protection of
Human Rights in Nigeria for decades has been agmiexen at the face of
constitutional backing. A lot of Human Rights vitdans are noticed daily.

David (2014)7 in tracing the history of Human Rglabuse in Nigeria
explained that the history of Human Right abuseNigeria is as old as
Nigeria, herself. This is because the creatiorhefriation, Nigeria, was an
abuse of the fundamental Human Right of the varenifties that make up
the Nigerian state. The approval of the variousugsowas not sought
before they were merged as a nation (lkpeme, 201Rpawaken the
consciousness of the extant literature on Humamt®Rigp what he called
groups rights. He averred that in Nigeria and offieird World states

where different ethnic groups were put togetheth®gycolonial authorities
to form the new state and where, in the absen@e stfong and relatively
autonomous private sector, state power is the wvialgle means of social
reproduction, the need to have rights which engheat state power as
exercised by governments will not be used to pegietsectional interests
cannot be overemphasized (Osaghae, 1996 citeini?0)6: 18).

The enjoyment of selected Human Rights has beémggte in reality. The

implementation and embedding of the aforementicc®manants has been
difficult with many examples of Human Rights viotats and emerging
vulnerable groups (Arla, 2015: 16). When considgtine Respect for the
Integrity of the Person, Including Freedom from iudory or Unlawful

Deprivation of Life, the government and its ageotsnmitted numerous
arbitrary or unlawful killings. The national policarmy, and other security
services committed extrajudicial killings and usethal and excessive
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force to apprehend criminals and suspects as \wdth @isperse protesters.
Abductions of civilians by criminal groups occurredthe Niger Delta and
the south-east. Other parts of the country alscemapced a significant
increase in abductions. (Arla, 2015: 16).

Prominent figures were often targets of abductiangely due to their
wealth. Kidnappers rarely announced political megivfor abductions
(Human Rights Country Report, Nigeria, 2014 cited\rla, 2015: 16). The
impunity that has characterised the cycles of vicdein the Middle Belt
and public corruption and embezzlement of the agimbil wealth require
urgent attention. It is, however, the conflict iretnorth east of the country
that has involved the most egregious human rightses. Human Rights
Watch believes that around 7,000 civilians havenideed since 2010 and
more than a million people are displaced (Humanh®&igNatch, 2015,
Arla, 2015: 16). It has further led to increasednsihg, high levels of
malnutrition, increased levels of unemployment dmehce, a deterioration
to the right to adequate standard of living (AB815: 16).

Beginning with litigating and documenting casesHafman Rights abuse
by the police and military officials, and exposithge conditions in prisons
and police jails, the group’s successes and clgdkemaid the foundation
for the growth of the Nigeria’s Human Rights movernelhe last fifteen

years has witnessed the establishment of over twaldled Human Rights
organisations in various parts of Nigeria. At théial stage the focus of
most of the groups was on traditional Human Rigldacerns such as
Police abuse, prison condition, campaign againgtiri®, long detention
without trial, extra judicial killing and generatigation on specific cases of
Human Rights violation (Shettima and Chukwuma, 203.

The most serious Human Rights abuses during thee yeere those
committed by Boko Haram, which conducted killingembings, abduction
and rape of women, and other attacks throughoutal@try, resulting in
numerous deaths, injuries, and widespread desiruct property; those
committed by security services, which perpetratgttagudicial killings,
torture, rape, beatings, arbitrary detention, raegiment of detainees, and
destruction of property; and widespread societalevice, including ethnic,
regional, and religious violence (Nigeria Human lR&y Report, 2013).
Other serious Human Rights problems included wngda killings;
prolonged pre-trial detention; denial of fair pabtrial; executive influence
on the judiciary; infringements on citizens’ priyadghts; restrictions on
the freedoms of speech, press, assembly, religiod, movement; official
corruption; violence against women; child abusemdk genital
mutilation/cutting (FMG/C); infanticide; sexual dggation of children;
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trafficking in persons; discrimination based on wsaxorientation, gender
identity, ethnicity, regional origin, religion, andisability; forced and
bonded labor; and child labor (Nigeria Human RigRéport, 2013).

A specifically vulnerable group remains women artdideen. Forced
labour remains widespread. Women and girls areestdaj to forced labour
in domestic servitude, while boys are subjectedotoed labour in street
vending, mining, agriculture and begging (Arla, 2016).

Prison and detention conditions remained harshliésmdhreatening. Most
prisons were built 70 to 80 years ago and lacktionig basic facilities.
Thus, making the prisons congested. A Human Rightganisation
estimated in 1999 that at least one inmate dieddagr in the Kirikiri
Maximum prison in Lagos alone. The government awkedged the
problem of overcrowding as the main cause of thesthaconditions
common in the prison system. According to governmsources,
approximately 45,000 inmates were held in a sysief8 prisons (and 83
satellite prisons) with a maximum designed capaofty33,348 prisoners
some human rights group estimate a higher numbmmnadtes — perhaps as
many as 47,000 (Ojo, 2006: 24). unhesitatingly @ed that major sources
of Human Rights abuse are the various military Besrand Edicts
promulgated which oust the jurisdiction of the dsuand that since the
inception of military rule in Nigeria, there havedn flagrant violations of
Human Rights by way of prevention of exercise odibaHuman Rights,
ouster of court’s jurisdiction, retrospective ldgisn etc (Mojeed,2005).

3.6 Civil Society Organisations Promoting Human Rightsin
Nigeria

The following are the agencies responsible for ghatection of Human
Rights in Nigeria:

Civil Liberties Organisation (CLO), Human Rightsvioger, Project Alert,
lkeja, Shelter Rights Initiative, Institute for Ham Rights and
Humanitarian law, Movement for the Survival of Og&eople (MOSOP),
Human Rights Monitor, Child Foundation OrganisatioGommunity

Action for Popular Participation (CAPP) (ShettimadaChukwuma, 2002)

Others are: Action Health Incorporated, Actiod &ternational Nigeria,
Ajegunle Community Project, Centa for Organisaiomevelopment
(C.0.D), Centre for Twenty First Century Issuesi§t?, Centre for Human
Empowerment, Advancement and Development, Centrehi® Rule of
Law (CENTROLAW), Centre for Women’s Health and dmhation

(CEWIN), Committee For the Defense of Hunan RIigGDHR),

Community Empowerment Partners International (CEEvironmental
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Rights Action/Friends of the Earth (ERA/FOEN), @en and
Development Action (GADA), Gender Child and Rightstiative, Girls
Power Initiative, Global Health Awareness Resear€loundation
(GHARF), Enugu, Human Angle, Kudirat Intiative fddemocracy
(KIND), Labour Health and Rights Development Centrady Mechanic
Initiative, Legal Defense and Assistance ProjecEQAP), Legal
Research Resource and Documentation Centre, Yilmmlel Missions of
Assistance in Africa (Momi Africa), Organisation rfoNon-Formal
Education Foundation (ONEF), Organisation for thald; Woman and
Family, Project Alert on Violence Against Womerntmdst Caring World,
Widow’s Development Support Services (WADSS), Womeaw and
Development Centre (WLDCN), Women Protection Orgation (WOPO),
Women'’s Center for Peace and Development (WOPB)mMen’s Health
and Rights Project (WHARP), Women’s Optimum Develemt
Foundation (WODEF), Women’s Rights Advancement dhatection
Alternative (WRAPA), African Women Lawyers Assodit (AWLA),
Development Communications Network (DEVCOMS), HelnriBoll
Foundation (HBF), International Federation of Womewyers (FIDA),
International Press Centre (IPC), National Assammatof Democratic
Lawyers (NADL), Women Information Network (WINET)Enugu,
Women’s Organisation for Representation and Natio@ohesion
(WORNACO) (CEDAW, 2008)

Currently, there are approximately 80 registeretependent organisations
working for Human Rights in Nigeria, including Anstg International, the
Centre for Democracy and Development, Action Aidl &lobal Rights
Nigeria. Many of those working for Human Rights aeing so in the
broader sense, such as coverage of individual Iaggaksts, the situation of
women, the rehabilitation of prisoners and reseanclorder to develop
democratic institutions (Report on Human Rightsligeria, 2010)

3.7 Factors Limiting Human Rights Goals in Nigeria

For Dada (2012: 70) the impediments to Human Rigirttemotion and
protection in Nigeria can be classified as constihal, social, and
political, among others. Many constitutional proems on Human Rights,
rather than energise and galvanise Human Rightis gaaviously limit and
undermine them. For instance, there are numerousgdion clauses
which are not only too wide but ill-defined and n&fus. This constitutes a
formidable weakness which can gravely undermine &unRights
promotion. Similarly, the socio-political environmtein Nigeria is not
sufficiently clement or conducive to meaningful HamRights regime.
Often, government exhibits regrettable autocragiedencies and erects a
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culture of impunity by regular disobedience to ¢canders. The result is
that those who have the material means to seekiedeess are often left
with no remedy. Nigeria, with its long history ofilitary rule, has

witnessed monumental infractions of Human Righteer& are various
dimensions of military rule which are antithetidal the protection and
promotion of Human Rights. The passing of retroipegenal legislation,

placement of the burden of proof in criminal casesthe accused, and
executive lawlessness and disobedience of lawfigrsrof the court (Dada
(2012 : 78). Human Rights protection in Nigerias#ll hamstrung by

potent multifarious and multi-dimensional impedirteewhich include wide

derogation clauses, primacy of domestic legislatmrer international

Human Rights treaties, absence of true judiciakpshdence, problem of
disobedience to court orders and weak institutionfthstructure (Dada,
2013 : 8).

SELF-ASSESSMENT EXERCISE

I. Trace the evolution of Human Rights in Nigeria.
il. What are the dimensions and limits of Human Rightdigeria

4.0 CONCLUSION

The promotion and protection of Human Rights havgaged the attention
of the world community as Nigeria has subscribedngor international
Human Rights instruments. The history of Human Righh Nigeria

predates the advent of colonial rule. The entremsfinof fundamental
Human Rights in Nigeria in the modern sense coolddver be traced to
the 1960 Independence Constitution and those tlodloweed. The

enjoyment of selected Human Rights in Nigeria hasnba struggle in
reality. It is however sad that adequate protecbdrHuman Rights in
Nigeria for decades has been a mirage even atattee df constitutional
backing. A lot of Human Rights violations are neticdaily. There are
approximately 80 registered independent organisatiworking for Human
Rights in Nigeria. The impediments to Human Rigpt®motion and

protection in Nigeria can be classified as constihal, social, and
political, among others.

5.0 SUMMARY

The concern of this unit is the issues that botimeHuman Rights situation
in Nigeria. It started by reflecting on how Humarnglits emerged in
Nigeria, Enumerating the fundamental Human Right$ligeria, revealed
the international Human Rights instruments ratitigdNigeria, Analyze the
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extent of Human Rights Violation in Nigeria ider@d the agencies
responsible for the protection of Human Rights igd¥ia while discussing
the Factors Limiting Human Rights Goals in Nigeria

6.0 TUTOR-MARKED QUESTIONS
How do Human Rights evolved in Nigeria?

1.
2. What are the fundamental Human Rights entrencheNigeria’s
constitution?

3. Mention the International Human Rights Instrumerdsified by
Nigeria

4. Explain Human Rights violation in Nigeria

5. What are the agencies responsible for Human Rigidtection in

Nigeria?
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