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INTRODUCTION

The Law of Secured Credit Transactions, a two-s&nesurse, is one
of the postgraduate courses at the Master of LawM]) level. The
LLM programme and the courses, like the Law of $eduCredit
Transactions I, is designed to provide advancdding relevant to and
produce the needed higher manpower in the legafegsmn for
educational institutions, courtroom practice, pabinstitutions, the
industry and commerce and the society in gene@lalign the Law of
Secured Credit Transactions thé Course) to this general overarching
objective, the preparation and presentation ofGbearse drew heavily
from research, experience and strictly on curraws|that underlie and
impact the area of secured credit transactions.dese is the second
of the two semester programmes that constituted it.

Consequently, the second semester of the Coursanerned with the
following:

* Principles of corporate debt finance focussing arpgrate
borrowing, key terms in corporate debt finance,itfsrument of
debenture covering contents of debenture trust,dsed

« Charge, the fixed charge and its sub-types, flgatimrge and its
sub-types, this history of floating, enforcementcofporate debt
including administration (business rescue, recshigr and
ruination), receivership, winding up and concomntanof
enforcement mechanisms of corporate debt.

» Collateral security (guarantees), secured credihst@ctions in
Islamic Law and secured transactions in agribusines

COURSE OBJECTIVES

To achieve the aims stated above, some generaledsaw specific

objectives have been pursued in the preparationpaegkntation of the
Course. While each unit within each module prefatleel specific

objectives, the general objectives to be succdgsdtained at the end
of the course material should not be lost sightTberefore, at the end
you should be able to:

1) Understand the extent and limit of powers of a canypto
borrow.

2) Explain certain key terms in corporate finance.

3) Know the meaning of debentures and its types, dabernrust
deed, the qualifications, duties, rights and reeedif debenture
trustee.



4) Explain charge as a type of security interest.

5) Differentiate between fixed charge and floatingrglea

6) Trace the history of floating charge.

7) Know the nature of interest of floating charge.

8) Know and explain the enforcement mechanisms of araip
debt, including administration, receivership andding up.

9) Understand and explain the term an insolvency pi@uotr.

10) Know and understand guarantees as a form of clegecurity.

11) Explain the basic principles of Islamic law of firce.

WORKING THROUGH THIS COURSE

To complete this course, you are advised to read sudy units,
recommended books, relevant cases and other materavided by
NOUN. Each unit contains a Self-Assessment Exeraisd at points in
the course you are required to submit assignmenttsagsessment
purposes. At the end of the course there is a #xamination. The
course should take you about 13 weeks to comp¥éasa. will find all

the components of the course listed below. You rieedake out time
for each unit in order to complete the course ssefadly and on time.

COURSE MATERIALS

The major components of the course are.

a) Course guide.

b) Study Units.

C) Textbooks

d) Assignment file/Seminar Paper
e) Presentation schedule.

MODUILESAND STUDY UNITS

We deal with this course in 21 study units dividetb 5 modules as
follows:

MODULE 1: PRINCIPLES OF CORPORATE DEBT FINANCE

Unit 1: Corporate Borrowing Powers
Unit 2: Collateral Effects of Corporate Debt
Unit 3: Key Terms in Corporate Debt
Unit 4. Capital Maintenance Regime



MODULE 2: THE DEBENTURE

Unit 1: The Nature of Debenture

Unit 2: Debenture Trust Deed

Unit 3: The Debenture Trustee

Unit 4: Rights and Remedies of Debenture HoldersTes

MODULE 3: SECURED CREDIT UNDER CAMA

Unit 1: Charge as a security interest

Unit 2: Fixed charge

Unit 3: Floating charge

Unit 4: Distinction between Fixed and Floating Giear
Unit 5: Interests Capable of Creation under CAMARQ0

MODULE 4: CORPORATE INSOLVENCY

Unit 1: Introduction to Corporate Insolvency
Unit 2. Company Voluntary Arrangement
Unit 3:  Administration

Unit 4: Receivership

Unit: 5 Arrangements and Compromise
Unit 6: Company Liquidations

Unit 7: US Chapter 11 Procedure

Unit 8: The Insolvency Practitioner
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All these Units are demanding. They also deal Wwakic principles and
values, which merit your attention and thought.Kla¢hem in separate
study periods. You may require several hours fehesVe suggest that
the Modules be studied one after the other, siheg are linked by a
common theme. You will gain more from them if yoavh first carried
out work on the law of contract. You will then hawelearer picture into
which to paint these topics. Subsequent units arétew on the
assumption that you have completed previous Units.

Each study unit consists of one week’s work andubhes specific
objectives, directions for study, reading materetsl Self-Assessment
Exercises (SAE). Together with Tutor Marked Assignments, these



exercises will assist you in achieving the statstring objectives of
the individual units and of the course.

TEXTBOOKSAND REFERENCES

Certain books have been recommended in the co¥meshould read
them where so directed before attempting the eserci

ASSESSMENT

There are two aspects of the assessment of thisesahe Tutor Marked
Assignments, and a written examination. In doirgséhassignments you
are expected to apply the knowledge acquired duitiegcourse. The
assignments must be submitted to your tutor fom#&rassessment
following the deadlines stated in the presentaschedule and the
Assignment file. The work that you submit to youtor for assessment
will count for 30% of your total score.

SELF-ASSESSMENT EXERCISES

Self-assessment questions are raised at the erghdaf module to
measure the level of successful engagement with legal issues
covered. The feedback (answers) in the body ofithm text is distilled
and put up at the end of the course material. Wiilsenable you to
understand and apply legal principles to pracsdalations in resolving
legal matters in the field of marine insurance law.

FINAL EXAMINATION AND GRADING

The duration of the final examination for this cesiiis three hours and
will carry 70% of the total course grade. The exaation will consist of
questions, which reflect the kinds of self-assesgmeercises and the
tutor-marked problems you have previously encoeteAll aspects of
the course will be assessed. You should use the tbatween
completing the last unit and taking the examinatmmevise the entire
course. You may find it useful to review yoursedsassment exercises
and tutor-marked assignments before the examination

Vi



COURSE SCORE DISTRIBUTION

The following table lays out how the actual counsarking is broken
down.

Assessment Marks

Assignments 1-4 (the best three]dfour assignments. Best three
all the assignments submitted) marks of the four counts at 30%
of course marks.

Final examination 70% of overall course score.

Total 100% of course score.

HOW TO GET THE MOST FROM THISCOURSE

In distance learning, the study units replace doturer. The advantage
is that you can read and work through the studyeries$ at your pace,
and at a time and place that suits you best. Thini as reading the

lecture instead of listening to a lecturer. Jush éscturer might give you
in-class exercise, you study units provide exescit® you to do at

appropriate times.

Each of the study units follows the same formate Tinst item is an
introduction to the subject matter of the unit dvedv a particular unit is
integrated with other units and the course as alavhidext is a set of
learning objectives. These objectives let you kivelmat you should be
able to do by the time you have completed the Wwi should use
these objectives to guide your study. When you Harshed the unit,
you should go back and check whether you have waetiiethe
objectives. If you make a habit of doing this, yal significantly
improve your chances of passing the course.

Self-Assessment Exercises (SAE) are intersperseddhout the units.
Working through these tests will help you to ackiglie objectives of
the unit and prepare you for the assignments amcxamination. You
should do each Self-Assessment Exercise as you tmmé the study
unit. Apart from the feedback (answers) to the S&Bamples are given
in the study units. Work through these when youehawyme to them.

TUTORSAND TUTORIALS

There are 15 hours of tutorials provided in supbrthis course. You
will be notified of the dates, times and locatidrtlee tutorials, together
with the name and phone number of your tutor, amsas you are
allocated a tutorial group.
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Your tutor will mark and comment on your assignmseriteep a close
watch on your progress and on any difficulties yoight encounter.
Your tutor may help and provide assistance to yornd the course.
You must send your Tutor Marked Assignments to yauor well
before the due date. They will be marked by yotwrtand returned to
you as soon as possible.

Please do not hesitate to contact your tutor ptedne or e-mail if:

. You do not understand any part of the study unitthe assigned
readings.

. You have difficulty with the self-assessment ex&esi

. You have a question or a problem with an assignyweith your
tutor's comments on an assignment or with the igcp@f an
assignment.

You should try your best to attend the tutorialsisTis the only chance
to have face to face contact with your tutor arldqsestions which are
answered instantly. You can raise any problem emeoed during your
study. To gain the maximum benefit from courseriats, prepare a
guestion list before attending them. You will gaitot from
participating actively.
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MODULE 1
CLL806 LAW OF SECURED CREDIT TRANSACTIONS I

MODULE 1 PRINCIPLES OF CORPORATE DEBT

FINANCE*
Unit 1: Corporate Borrowing Powers
Unit 2: Collateral Effects of Corporate Debt
Unit 3: Key Terms in Corporate Debt
Unit 4: Capital Maintenance Regime

Unit Structure

1.1 Introduction

1.2 Learning Outcomes

1.3 Companies and Allied Matters Act 2020

1.4 Summary

1.5 References/Further Reading/Web Resources

1.6 Possible Answers to Self-Assessment Exercises

@ 1.1 Introduction

The efficiency of the financial system is a coréed@minant of economic
growth. Except financial intermediation is seam|#iss financial system
cannot be efficient. Undoubtedly, the greatest beiaey of an efficient
financial system is the company. This is becausectimpany succeeds
or fails on the strength or weakness of its cast #ituation needed to
support its operations. In truth, no company cammetely support its
operations and maintain a sustained rate of grdvetm its equity. It
must have recourse to credit. In deciding on aiciefft capital structure
of a company, two theories are usually relied upbhese are the
“pecking order theory” and “trade off theory.” (Meng, 1984, Fama &
French, 2005). The latter holds that “firms idgntiiptimal leverage by
weighing the costs (insolvency or liquidation cpsaed benefits (tax
treatment) of additional debt.” The former assurties “asymmetric
information problems and transaction costs involirethe issuance of
equity securities lead firms to finance new investts first with

! The various types of debts have been discussed in Semester | of this Course (CLL805 — Law
of Secured Credit I). They are generally divided into ‘loan capital’ and ‘debt security’. The latter
is represented by bonds, debentures. It is highly recommended that you revisit the relevant
sections of the CLL805 with the view to refreshing your memory in this connection. This will
facilitate unhindered understanding of this Course, CLL806.

1



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

retained earnings, then with debt and only finalith outside equity.”
Debt finance is not free from problems of asymmeeinformation (for
example, the problems posed by adverse selectidnraral hazard).
Nevertheless, debt finance is preferred to equignice by businesses.

Irrespective of the theoretical framework that deiees the choice of a
company’s capital structure as regards debt totgqgthere are certain
considerations that must be reckoned with. Theylude corporate
borrowing powers and the extent of it; when doesompany get into a
debt contract that informed the grant of a finahaecommodation; and
what collateral consequences flow from the debtreah With respect to
the first factor, recourse must be had to the cayaconstitutional
document as well as the statutory provision relettagreto. In the case of
the second factor, so many issues will be throwmajuding the question
of corporate governance, business rescue, andversnl. These issues
will be considered in this Module. Certain key ternelated to corporate
debt finance need be brought out, and have bedaiegg, in this Module.
In this Unit, the study will focus on corporate tmwing powers.

@ 1.2 Learning Outcomes

By the end of this unit, you will be able to:

® (discuss the dynamics of corporate power with resjoelgorrowing

® explain availability of corporate borrowing poweas a matter of
statutory provision that cannot be contracted awimf by the
company.

1.3 Corporate Borrowing Powers

Corporate power is concerned with the questionhaf availability,
extent, and limit of the powers of a company torbar money for the
purposes of the company’'s business (Goldface-Ilio&al2007 and
Fuller, 2009). In Nigeria it is given that the pawse available. Subject
only to the statutory extent and limit, the abseotsuch power in the
company’s constitutional is immaterfaln fact, failure to adhere to the
limits set for the exercise of corporate borrowmpmyver may not be fatal

22 sections 43 and 89 Companies and Allied Matters Act (CAMA) 2020.

2



CLL806 LAW OF SECURED CREDIT TRANSACTIONS I

to the case of an innocent third party that actegymnt to the abuse of
3
power:

1.3.1 Total Absence of Power to Borrow

Previously, where there is a prohibition in the pamy’s constitutional
document (specifically, the memorandum of assamiqtihe company is
bound. Any act, being ultra vires, would be attisk of the third party.
The only exception then related to acts done, thadiya vires, properly
incidental to the course and conduct of the busirdsthe company.
Trading companies have been held to have impliegepdo borrow, so
that where a trading company borrows against pradib such act,
being ultra vires, will still bind the company fbeing incidental to the
business of the company. Thus, this representsewhere a breach of
prohibition to borrow could be excepted for beingidental to ‘course
and conduct® Apart from this exception, any borrowing in
contravention of the prohibition would be struckastofor being ultra
vires and voidDo you think this harsh position of the law shoafaply
to Nigeria?

In Nigeria, the position has been altered. In otWwerds, it does not
apply to Nigeria. Thus, a company is not only staily permitted to
borrow, it can also create security interest by whmortgage or charge
to secure the repayment of the debt or performarican obligation
(section 191 CAMA 2020). This implies that even whethe
memorandum of association or a resolution of thapgamy prohibits the
company from borrowing, any act by the companyantavention of
this would still bind the company as against inmacthird parties
(section 49 CAMA 2020; compare sections 39(1) ari{ly UK
Companies Act 2006). In such a case, while the emmpgs bound, the
directors that breached the prohibition may be Ipeldsonally liable to
the company for the costs of such ultra vires @tsjo, 2008).

Generally, where a transaction is prohibited byausory provision, the
company is strictly liable if it enters into suclransaction (see, sections
17 and 18 Nigerian Investment Promotion Commisgkah Cap N17
LFN 2004). Where the directors of a company acsidetthe limits of
their authority, the company may ratify the actc{een 341 CAMA
2020), or it may be presumed against the companyth® other hand,

% Sections 44 and 191 CAMA 2020
“ Blackburn Building Society v Cunliffe Brooks & Co (1882) 22 Ch D 61 and General Auction
Estate & Monetary Co v Smith (1891) 3 Ch 432.

3



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

where a person not duly appointed and he has rest beld out by the
company as a director acts on behalf of the complisyact shall not
bind the company (section 276 CAMA 2020).

1.3.2 Restriction on Borrowing Power

The restrictions on the borrowing powers of a comypean be viewed
from two angles. Frist, with respect to statutagtrictions; and second
in the context of contractual restriction. You bBaseen above that,
generally, the law permits a company to borrowit®business and use
its assets to secure the repayment of the borr@aued However, this
does not apply to all companies because of theigoovof other laws.
Can you think of such other statutes where borrgwpower is
restricted?

a) Restrictions on borrowing powers imposed underatust. Certain
laws restrict the powers of a company to borrow eyreven for
the purposes of its business.

I. Investments and Securities Act (ISA) 20By section 67 of
the law only public companies have the power tdtéenthe
public to subscribe to its debt securities (likebelatures,
bonds, etc). Any contravention attracts the sevesaasction.

ii. Banks and Other. Financial Institutions Act (BOFI202Q
Known as the single obligor rule, banks as comEnieist
first seek and obtain the consent of the CentrakBd Nigeria
before making or granting any advance, loan oritfadility
or financial guarantee to any person to that isartban 20%
of the shareholders fund unimpaired by losses. dianks
are not permitted to be exposed to any person radatr
juristic) by more than 20% of the shareholders fogpdvay of
loan.

iii. Credit Reporting Act 201Under section 57(1) of the law, the
regulatory and prudential mechanism of Credit Risk
Management System (CRMS), a public bureau, wasorerd
and its activities brought within the statutory sph Hitherto,
it was founded by regulations made in that behalfne CBN.
Principally, the CRMS checks the activities of tay
debtors with high incidence of moral hazard; andegates and
maintains accurate and reliable credit data on lbamkowers.
However, Onamson (2017) argues that the CRMS sufifem
“lumping effect.” Following the regime of credit traux in
Nigeria, no bank is now allowed to advance creditahy
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person without first checking the person’s credanding in
the CRMS. If the report returns negative, which ngethat the
customer is indebted to a bank (or banks) at tme tf its
application to another bank, the application foeditr will be

refused. Reports generated from the CRMS can warésihip
on the equity of a borrower that hopes to raisenfane bank
to repay its indebtedness to another. In Amsel tech& Anor
v UBN plc (2017) LPELR-42980(CA), the Court heldtlhe
refusal of the respondent to remove the negatipertegainst
the appellant from the CRMS was not only in tandeith

CBN guidelines but also the best standard pradticehe
banking sector. Thus, such an action, even if gatigely
impacted the interest of the first Appellant, canbe held to
be a clog in the 1st Appellant's equity of redeopti

b) Restrictions on Borrowing Powers pursuant to a remht

Restrictions on borrowing powers derived from cactrare
after the fact in nature and thus not restrictioraistrict sense.
The function of contractual restriction is to regtior limit the
capacity of the borrower to take in more debts Whmay
negatively affect the recovery potential of thestficreditor.
According to Fuller (2009) contractual restrictiarsborrowing
power include ‘outer borrowing limit,” ‘inner borwang limit,’
‘secured borrowing limit,; and ‘negative pledge wyision.’
Unlike statutory restriction, if a company actshreach of a
contractual restriction the remedy of the credi®rthat the
creditor may opt to treat it as an event of defawith a
consequent acceleration of the debt. Once the ailbiy is
accelerated it means it falls due for immediatayepent by the
debtor in breach. This can precipitate the debtors®lvency.
For example, it can result in cross default on plaet of the
debtor in relation to other commitments.

1.3.3 Remedies for Absence or Excess of Power

What remedies are available to the company wheralitectors act in
breach of an absence, or excess, of power to b8riou have already
seen that a breach of a contractual restrictioncoenstitute an event of
default with potentially costly consequences to ttwmmpany. The
options open to the company intent on remedyin@md®s or excess of
power include to restrain the doing of the ultreesiact, or to ratify the
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ultra vires act or to proceed against the offiegesgponsible for the ultra
vires act. Where the company fails to restrain #u¢ before it is
completed (sections 44(4) and 45 CAMA 2020, it metyfy the act, if it
is a ratifiable act (sections 87(5) and 341 CAMA@Y If it fails to
ratify the act, the company nevertheless is li@ne¢he contract flowing
from such ultra vires act. Thus, it will still beund by the ultra vires act
(section 316 CAMA 2020). The company can only seelextract a
pound of flesh by personally proceeding againstotifieers responsible
for borrowing against the limitation in power.

Self-Assessment Exercise 1

a) The proposition that asymmetric information peyhs and|
transaction costs involved in the issuance of ggsecurities
lead firms to finance new investments first withaireed
earnings, then with debt and only finally with edésequity is
also known as.......

b) State the three premises on which the capitaicttire of an
entity can be based.........

c) Before the coming into force of CAMA, what is plsition of
the law if a company, in contravention of absenteawver
thereto, enters into a debt contract?

d) What do you think is the overarching objectiv€BMS?

e) Do you think the CRMS has been effective in bjsctive?
Support your answer with a reason(s).

f) Contractual restrictions on borrowing powers atenuous.
Discuss.

‘V(,)7| 1.4 Summary

In this Unit, you have been introduced to the id#a corporate
borrowing powers. You learned that before a compamparks upon
borrowing it weighs its options and takes the mastimal position
founded in one of two theories: trade off theoryecking order theory.
The exercise of the powers of the company to boiissgtatutory under
CAMA. This means whether the company’s constitwlastiocument or
any resolution of the company empowers it to bormwnot does not
count in this case. As a result, where there iiproon or restriction in
the powers of the company, the company will stél bound if the
directors act against such prohibition or reswictiAdditionally, there
are statutory situations where the power of the paomy to borrow
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money is prohibited or restricted. These can bedon the NIPC Act,
BOFIA and Credit Reporting Act. Another form of néstion on powers
of the company to borrow is founded on contractarggles of
contractual restriction include inner borrowing iijmouter borrowing
limit, secured borrowing limit and negative pledgeovision. The
weakness of contractual restriction is that it doeesprohibit and when
breached the creditor may treat it as event ofuefahich makes it
possible for the creditor to accelerate the repayrokthe debt.

1.5 Reference/Further Reading/Web Resources

Books, Journals, Online Resources and Other Publit@ns

Fama, E.E. & French, K.R. (2005). Financing decisioNVho issues
stock?Journal of Financial Economics6, 6

Fuller, G. (2009) Corporate Borrowing: Law and Rice; 4" edition,
Bristol: Jordans

Goldface-Irokalibe, 1.J. (2007). Law of BankingNhgeria. Lagos:
Malthouse Law Books

Myers, S.C. (1984). The capital structure puziteirnal of Finance
39, 575

Onamson, F.O. (2017). Law and Creditor ProtectioNigeria. Lagos:
Malthouse Law Books

Orojo, J.0. (2008). Company Law and Practice ineNig 5" edition,
Durban: LexisNexis

Legislations and Statutory Instruments

Banks and Other Financial Institutions Act 2020

Companies and Allied Matters Act 2020

Credit Reporting Act 2017

Investments and Securities Act 2007

Nigerian Investment Promotion Commission Act Cafy NlEN 2004

1.6 Possible Answers to Self-Assessment Exercises 1

a) Pecking order theory
b) The premises or considerations are corporate ®aing powers and the extent of it; when
a company gets into a debt contract that infornfelgrant of a financial accommodation;
and what collateral consequences flow from the dehtract.
c) Before the advent of CAMA, such borrowing wodreated as ultra vires the company
and therefore void. However, there is an exceptia a company has an implied power to
borrow in the ordinary course and conduct of itsiness.
d) The overarching objective of the CRMS is to clibekactivities of predatory debtors that
borrow money in one bank, leave it to go bad amdtauanother bank to seek and obtain] a
fresh financial accommodation.
e) Yes, the CRMS has been effective in its objeétivexample pointing to this, is the casejof
Amsel Ltd & Anor v UBN plc where the court heldtttiee CRMS is the best standafd
practice in the banking sector.
It is tenuous because it operates after the fact hwe only available option or remedy far
the creditor is to treat a breach of a contractuastriction as an event of default. In towirlg
this line, the creditor can accelerate the del:f
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UNIT 2 IMPLICATIONS AND CONSEQUENCES OF
CORPORATE DEBT

Unit Structure

2.1 Introduction

2.2 Learning Outcomes

2.3 Consequences of Corporate Debt

2.4 Implications of Corporate Debt

2.6  Summary

2.7 References/Further Readings/Web Resources
2.8 Possible Answers to Self-Assessment Exercises

| H 2.1 Introduction

Collateral effects of corporate debt refer to egemt situations which
become apparent or real in the life of a compangcas as it takes the
step to enter into a credit agreement. The Lagesion of FHC relying
on Afribank (Nig) plc v Onyima (2004) 2 NWLR (Pt 8pstated that a
credit agreement or contract arises where a custappied for a loan
or finance and where it is granted the relationshah arises between the
customer and the Bank is a relationship of a delatod creditor
(Hathiranani v. Sterling Bank Plc FHC/L/BK/05/2014]elivered
5/12/2014)). The company cannot help the comingatss of any or all
of such collateral events. For instance, where rapamy borrows and
secures the repayment by charging a substantial gbats assets or
undertaking, the creditor becomes interested in tt@vxcompany is run
and will take steps to secure proper governancethfen collateral event
is the potential for insolvent liquidation. Hencehen a company
borrows money, it may come out better or it may faorse off. If the
latter occasions and the debt is secured, othemtg\are activated. It
may result in the company slipping into administnat or the
appointment of a receiver, or even going into liftiion. These events
will be appreciated as you explore the Course @éatgr detail.

@l 2.2 Learning Outcomes

By the end of this Unit, you will be able to:
® explain the collateral effects which are set oflewla company takes
the step to borrow money
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» discuss the consequences of taking out corporate \dhich are
corporate governance becomes a critical issuelandreation of
security interest to secure the debt obligatiorobexs nearly
inevitable.

* discuss the creation of security interest as aemprence of debt
contract

« state the likely but unplanned implications of cogie debt, like
insolvency and business rescue.

2.3  Consequence of Corporate Debt

The consequences of embarking on the journey gfocate borrowing
are many but two are easily discernible: implemma of good
corporate governance and creation of securityester

2.3.1 The Connection between Corporate Governanead Debt

Marnet (2011) defines corporate governance as ffieleacy with
which a company is run on its capital reResourntesflow of important
financial information between insiders and outssdend the reliability
of financial reporting are important componentsha monitoring of the
system. In other words, the efficiency of corporgtevernance as a
driver of corporate growth and promoter of firmwalis dependent on
the quality of monitoring put in place. Traditiolyal the levers of
corporate governance are the members in generdingethe board of
directors, the external auditors and to a largeeréxthe company
secretary. Principally, corporate governance iseamed with detecting,
deterring, and correcting managerial slack. Treaatid Daniels (1995)
define managerial slack as lapses in manageriapetence or effort,
managerial entrenchment or empire building and &stge managerial
compensation or perquisite consumption. It mayIgdbe added that
earnings management reflects the presence of maalegjack.

It is thus not difficult to see why debt plays corgte governance role.
Hence debt is an additional lever of corporate goaece. It is
represented by the creditor with vested interestthe efficient
governance of the company. Section 50(a), (b) ahid Hnancial
Reporting Council of Nigeria Act 201drovided a justification for the
corporate governance role of debt when it stipsléibat the underlying
key driver of corporate governance is the needefxternal funding,
which cannot be secured except the prospectiveitoredlirectly or

9
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indirectly, will have a measure of control or saythe governance of the
entity. Pursuant to section 73 of the Act, the Gulussued the Nigerian
Code of Corporate Governance 2018. Although there istatutory
justification for the corporate role of debt, mopeevalent is the
contractually founded corporate governance rolelaift. In respect of
statute-based corporate governance role of debtIAApecifically
permits a creditor to bring an action where theaiesf of the
company/debtor are conducted in a manner thatgsespive or unfairly
prejudicial to or discriminatory against the intgreof the creditor.
Another example of statute-based corporate govemanle of debt is
seen in section 46(3) CAMA which empowers a companyonate
powers to any person notwithstanding that suchraopeis an outsider
gua outsider to appoint or remove a director ooféiner.

With respect to contract-based governance roleebt,dt is usually to
be discovered from the debt contract. This is ewed through
covenants in the loan agreement that permit theitoreto have a say in
the way the debtor company carries on its affdterrgn, 2008). To be
efficient, the role of debt in corporate governamoanifests in two
ways: “monitoring” and “reaction.” Monitoring meaisat the creditor
must constantly and religiously, throughout the bff the loan, acquire
reliable and verifiable data about the debtor. Ppraciate the idea of
monitoring, in a debt contract there is always avj@ion that requires
the debtor to furnish the creditor with relevanimeisensitive
information respecting the activities of the compamhis enables the
creditor to be able to “react” when red flags aaesed. Apart from
relying on the ongoing information provided by tihebtor, monitoring
can be undertaken by representation. This happé&esenthe creditor,
under section 46(3) CAMA, is either empowered tooee an officer of
the debtor or to appoint its representative onlibard of the debtor
company. However, there could be consequencesdocreditor having
a person on the board. (Kuwait Asia Bank v NatioNaltual Life
Nominees Ltd (1991) AC 187)

The end or purpose of monitoring is reaction. Thusere the outcome
of monitoring shows that the going concern situatad the debtor is
seriously threatened, the creditor will react. Rieactakes one of two
forms. The first form of reaction is ‘Exit’, whichf exercised by the
creditor can potentially unleash irreversible daenag the debtor. No
wonder Gullifer & Payne (2011) likened ‘Exit’ to“auclear weapon”.

10
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Reaction by Exit means the creditor is accelerategrepayment of the
debt and this step can potentially set off crosude provisions the
debtor might have with other creditors.

On the other hand, the reaction of the creditdofahg negative report
from monitoring may be manifested by “Voice”. Reantby “Voice”
expresses the creditors willingness to waive thgatiee report and
pursue other remedial measures to ensure thatasiggn is reversed.
Voice-based reaction may be informed by pecuniasgsiceration,
where the creditor reckoned with the loss of psafkkely to ensue from
Exit. Generally, while Exit can potentially predgtie the debtor’s
insolvency, Voice massages the debtor in the \iciof collapse or
insolvency.

2.3.2 Creation of Security Interest

The subject of security interest has been exhalgtiveated in the first
semester. No purpose would be served repeating tieeen You should
go through the relevant aspects in CLL805. Forpurposes, where the
company goes into a debt contract, it may suppeartrépayment of the
debt by granting security interest to the credifdris action assures the
creditor that, in the event that the debtor faflt® ifinancial trouble and
becomes unable to pay, the creditor can have reedor the property
used to secure the loan. Generally, it is not eveay that company
borrows that is secured by mortgage, charge, or @hgr form of
security. Thus, a secured creditor is one with sBcunterest created in
its favour by the debtor for the repayment of tenl obligation. What is
the difference between security interest as ag@ririetary interest?
What are the indicia of security interest? See &3 for details. Later
in the course, you will see effect of creation ewrity interest on the
debtor.

2.4 Implication of Corporate Debt

This most discerning implication of corporate debtthe potential
danger of insolvent liquidation arising from faguwof the debtor to
discharge the debt obligation (repayment of priacipnd interest).
Thus, when a company borrows money, it exposel {igatil the debt
is fully repaid) to the potential of insolvent ligation occasioned by
failure to repay the loan. The law prescribes thiatpat which it can be
said that the company has slipped into insolvequidiation and
therefore deserves to die (see section 571(e) CANTA¢ ebb and flow

11
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of business life cycle make insolvent liquidatiorpalpably potential
danger for every company. Recognising this potentianger
particularly in the context of capital maintenantiee court held in
Trevor v Whitworth (1887) 12 AC 409 that the proltidbof the loss of
capital is a result which no legislation can pravé&dhen a company is
faced with the stark reality of inability to paysitlebts, the question
becomes what are the options open to it? It mayenaa&ompromise or
enter an arrangement with its creditors with theegal body of creditors
(section 714 CAMA); it may be put into receivershipy the
appointment of a receiver or manager; or it mayngo administration
(business rescue). It may try such business optiikes going into
administration or taking out a company voluntarsaagement (CVA).
Other jurisdictions including the UK and South Afihave business
rescue mechanisms designed to walk a financialbgs®tous out of the
vicinity of collapse and revive its going concerituation. All these
mechanisms or approaches are treated in greatsl idethe course.

Self-Assessment Exercise 2

a)The proposition that no legislation can stop ¢ and flow of
business life cycle is to be found in the case-ef—------
b)Where the monitoring activity of the creditorlgiieup a negative
result, what options are open to it?

c)With the aid of authority, what is the best agario by which a
financially troubled debtor can work out a mutudbgneficial
arrangement with its general body of creditors?

d)The financially necessitous debtor faces the Weatged sword of
either ----------- Of -------------- .

e)Differentiate between proprietary right and satyuinterest.

f) What, in your opinion, is the main thrust of sect41(3) CAMA?

19

Like in the first Unit, you saw in this Unit, theolateral effects of
borrowing. One, it activates an additional levecofporate governance,
which serves not only the interest of the creditoit facilitates the
promotion of the company’s interest as a wholethis context, debt
becomes a mechanism of corporate governance dtiigethe creditor
to watch against managerial slack. However, debtlmma a trap and a
means of accelerating corporate insolvency. When hthppens and if
the debt is secured by the creation of securigrést, another collateral
event following the debt contract, the debtor maylikely survive it. It

2.5 Summary
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will be thrown into another phase in its life: tpalpability of racing
towards receivership or walking the aisle of resoptons.

M
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m 2.7 Possible Answers to Self-Assessment Exercises

a)
b)

c)

d)
e)

f)

Trevor v Whitworth

Monitoring is the basis of undertaking the corgergovernance role of debt.
Where it throws up negative report, the optionthefcreditor are Exit or Voice.
For Exit, the facility may be accelerated, andahcave dire effects on the
debtor; in the case of Voice it merely sounds owaaning and overlooks the
negative report.

The best approach is for the debtor to make apromise or arrangement with
the creditors, provided under section 538 CAMA.

Receivership or business rescue (administration)

Proprietary right is the bundle of rights acqudrand exercisable by the owner o
property; security interest is the right that a sesd creditor in respect of the
assets subject to security.

The main thrust of s 41(3) CAMA is to broadendgbeernance mechanism of

companies.
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UNIT 3 KEY TERMS IN CORPORATE DEBT
TRANSACTIONS

Unit Structure

3.1 Introduction

3.2 Learning outcomes

3.3 KEY TERMS IN CORPORATE DEBT TRANSACTIONS
3.3.1 Conditions, Representations and Warranties
3.3.2 Covenants
3.3.3 Repayment
3.3.4 Interest
3.3.4 Events of Default

3.4  Summary

3.5 Possible Answers to SEA

3.6 References/Further Reading

@ 3.1 Introduction

Up to this point, you have seen that a creditoeitber secured or
unsecured. If secured, the creditor has recovemerdge as its
advantage. If unsecured the creditor will look aphe general residue
of the debtor’s assets for recovery. In other woptkle secured creditor
is one that knows the source of recovering its stwent if anything
goes awry with the debtor’s business. You will nbe introduced to
certain key terms which you will meet, or must haeene across some
of them, in this course or in the first semesteeleewhere. For instance,
in the first semester, you learned about the canoépclog on the
equity of redemption.”

@

By the end of this unit, you will be able to:
» discuss certain key terms you will meet in practice
» explain how the terms are introduced into debtnJaareements
» explain the key terms in drafting loan agreememigractice

3.2 Learning Outcomes
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3.3 KEY TERMS IN CORPORATE DEBT
TRANSACTIONS

Have you ever entered into a debt agreement? Qx Y@y ever advised
a client on loan transactions? Can you identifytaterkey terms you
came across in any of those transactional situs®idiime answer to these
questions is the concern of this Unit.

3.3.1 Conditions, Representations and Warranties

(@) Conditions Usually, the offer letter from the banker to the
prospective borrower will contain conditions whittte borrower must
fulfil or continue to fulfil after the facility hadveen granted and the
funds disbursed. This identifies two sets of caodg: condition
precedent and condition subsequent. A conditiocgmtent may be a
contingent or promissory condition. According toePé€as cited in
Gullifer & Payne, 2011), a contingent condition may may not be
something within a party’s control, but the partyisnnot prevent it
from coming about. This supposes that inabilityfutiil or failure to
meet a contingent condition may not be actionatevever, failure to
fulfil a contingent condition entitles the bankerdecline the application
for facility (Iffemesia v. Ecobank (2018) LPELR-46H8A). A
condition subsequent come in the nature of comignwonditions the
borrower must observe and fulfil. An example is veéhe¢he lender
requires the borrower to submit quarterly repanteughout the life of
the loan.

(b) RepresentationsThese are statements of fact that induces an
innocent party to change its position with respect particular contract.
If it turns out to be untrue, causing the otherty& be injured (that is
to suffer loss), it entitles him to a remedy in d@®s. Representations
are critical to any lending or credit relationshifhis position can be
justified. The truth of a precontractual statemisra precondition of any
binding agreement being reached. As echoed in Barare v White
(1861) 142 ER 685, the lender becomes entitledefose to proceed
with the lending transaction if the borrower’s reggntations turned out
to be a labyrinth of prevarications and falsehood.

(c) Warranties They are statements which if untrue entitlesdtreer
party to avoid the contract and sue for breach arftract. Wood (as
cited in Gullifer & Payne, 2011) talks of legal armbmmercial
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warranties. The former are promises or assurandeg tegal

prerequisites and formalities have been met. ThiSlment of legal

warranties gives legal validity to the loan agreet®n the other hand,
the latter are promises regarding the financialtiposof the borrower at
the time it was made. A representation by the beerothat it has the
power to accept the loan is an example of legalramy; while a

statement that there is no pending litigation fkéb have material
impact on the debtor's going concern situation s iastance of
commercial warranty.

3.3.2 Covenants

Generally, they are two — affirmative covenants aadative covenants
— to be found in any loan agreement or debt contrac

(a) Affirmative covenantsThey are statements which are ministerial in
nature and are not directed at constraining ortilngithe power of the
debtor to run its activities. For example, it ipital to find in a loan
agreement covenants or conditions which place datthe borrower to
supply quarterly information to the lender or whrelguire the borrower
to furnish certain information to the lender befdhe making of the
loan. Such rights inure to the benefit of the EmdCranston (2005)
gave an example of ongoing periodic informationoas that requires
the borrower to ‘regularly provide specified fingac and other
information to the bank and maintain certain finahcatios (gearing
ratio, minimum tangible net worth ratio, etc). Taderline the
importance of such informational right, Bjerre (99%dvises that the
minimum tangible net worth test is critical becausenpelling an asset-
based lender to share even a small portion obitateral (security) with
an unexpected equitable lienor can upset the i@ttgnof an entire
transaction. Affirmative covenants (like the ongpior continuing
obligation to provide periodically certain cate@sriof information) can
be an efficient early warning mechanism for theditoce (Onamson,
2017).

b) Negative covenant€senerally negative covenants exist in a debt
contract to address the moral hazard (crass oppsntuand incendiary
misbehaviour) of the debtor by constraining thetdes power to run
and manage his business. According to Ferran (2@08) aimed at
procuring that the borrower remains able to futBl obligations under
the loan contract and does not engage in condoatsatould prejudice
that ability. Providing what he calls ‘the full set negative covenants’
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to be found in loan agreements, Bratton (2006kst#tat they include
restrictions on debt, restrictions on prior claimgstrictions on

investments, restrictions on dividends and otherymemts to

shareholders, restrictions on mergers and salesss&dts, prepayment
alternative and early warning covenants. For irgathe Court in Re
Exchange Banking Company, Flitcroft's Case (1882) @hD 518

supports the inclusion of negative covenant rdstgcdistributions to

shareholders on the premise that the good faittefbef the creditor

entitles it to insist that the corporation shalkegeits capital and not
return it to the shareholders by way of dividen8sll on the negative
covenant restricting distribution to shareholde@®namson (2017)
submits that such contractual restrictions on ithigtions affecting the

debtor’s ability to make payment to shareholdeiafoece and make
watertight the statutory restriction containedegtton 428 CAMA.

3.3.3 Repayment

Apart from being related to the concept of clog the equity of
redemption already discussed in the first semegtényolves time of
repayment. Generally, the duty to repay the dielain] arises either on
the date fixed in the contract or on demand. Owdtsirare generally
repayable on demand (Ishola v Societe Generale Beigh Ltd (1997)
2 NWLR (Pt 488) 405. While obligation to pay may mawise where the
debt or debenture is perpetual or irredeemabl®©¢sAAMA), the law
supports the view that creditor must make a naticdemand before it
can bring proceedings to recover the debt.

On the other hand, prepayment means repaymenteaddbt earlier in
time than contemplated in the contract. Generdatlg, rule at common
law is that in the absence of any provision in toatract, the debtor
may not validly make prepayment. This means tharethmust be
express contractual provision granting right ofgagment to the debtor.
Where it is provided, Fuller (2009) states thah#y be in the form of a
right to repay either all the money lent or onlyaat thereof.

3.3.4 Interest

a) Nature of Interest. In Bennett v Ogston (193R)TC 374 interest is
defined as the payment for the use of money.paigble where there is
express agreement to pay interest or where sucigeement can be
implied from the course or circumstances surroumdine dealings
between the parties or from the nature of the #&etien or custom or
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usage of the trade or profession concerned. Ingortant to note that
interests are usually charged on flat rate but e/tiee parties agree, it is
possible to pay interest on unpaid interest, otisrwalled compound
interest (Fergusson v Fyffe (1841) 8 CI&Fin 121).the absence of
such an agreement the law frowns at unilateralbjesiting a customer
to compound interest. Haliru v. Unity Bank Plc (B)1LPELR-

41608(CA)

b) Forms of Interest. Fuller (2009) states thae‘tlorrower’s obligation
to pay interest can be divided into three sepgrhtses” of pre-default
interest, default interest, and judgment interébese phases have been
classified as forms of interest.

(i) Pre-default InterestThis form of interest continues to accrue on the
loan “up to the date on which repayment is due’e payment of pre-
default interest is always prescribed by law, omiises by way of
agreement, which may “be implied from a courseedluhg between the
parties or from custom (as in the charging of e$éron bank
overdrafts)”: Alfa Nig. Ltd & Anor v. Keystone Banktd (2013)
LPELR-22943(CA) and Asikpo v. Access Bank (2015) ELR-

25845(CA)

(i) Default Interest As the name implies, this form of interest arises
“from the due date up to the date of judgmentfaarlier, payment”. In
other words, it arises when the loan has fallen tdulee repaid but the
debtor fails in doing so. This scenario must beirisiished from one
which arises from the occasioning of events of dléfaVvhen the latter
occurs, the bank usually accelerates the facHityler (2009) writes that
default interest may be founded on an agreemehy evay of damages
or on the strength of a statutory provision ordieeretion of the court.

(i) Judgment interestThis form of interest takes effect from the dafte
judgment. The unique thing about this form of ietgris that it affects
all monetary judgments of the court and not necédggadgments given
on a creditor-debtor matter. Generally, every judgimdebt carries
interest at the rate of prescribed by statutoryrumsent from the time of
entering up the judgment until the same shall kesfeesd and such
interest may be levied under a writ of execution, smuch judgment:
section 17 Judgments Act 1838; Sabbagh & Anor wakB@f West
Africa Ltd (1966) 1 ANLR 234. For a difference tveen pre-judgment
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interest as against post-judgment interest, sele Etderitage Bank Plc
(2018) LPELR-45777(CA). In_Africa Prudential Reg#t Plc v
Macaulay & Ors (2020) LPELR-49593(CA), where the u@o
distinguished between “pre-judgment interest othewknown as
‘interest as of right' or moratory interest and pp&lgment interest
otherwise known as ‘discretionary interest’ peredttby the rules of
Court.

3.3.5 Events of Default

Usually, a debt contract will contain a covenantpigating

circumstances the occurrence of which will be dekasan event of
default on the part of the debtor. Examples ofhsagents may
include where the debtor defaults in any loan waitthird party, or
the debtor falls in default as to payment of inséi& principal at due
dates, or the debtor without the creditor's consehénges its
business, among other events. Where an event afildfappens,
the bank may elect to accelerate the loan or ex@mwenthe default.

Self-Assessment Exercise 3

a) Using the appropriate authority, explain the vars forms of
judgment interest.

b) Identify at least three examples of events afudetisually
found in debt contract.

c) Disentangle the difference, if any, between pyepent as
against_repayment.

d) What is the overriding philosophy for the presen€negative
covenants in debt contracts?

e) State without explaining the two types of coadgiprecedent.

f) What is compound interest?

g) ldentify any authority that drew out the positiointhe court as
regards compound interest.

h) With the aid of authority, what is the effectafure to fulfil a
contingent condition?

3.4 Summary
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In this Unit, you were carried through specificnbsr usually found in
any debt contract. They include conditions, repreg®ns, and
warranties; covenants which may be affirmative egative; and the
concept of interest, the various forms of whichevexplained.
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|x| 3.6 Answers to Self — Assessment Exercises

a)

b)

d)

e)

f)

9)

h)

In the case of African Prudential Registrars\PMacaulay & Ors (2020) thi

Nigerian Court of Appeal identified two forms ofjgment interests. These are
pre-judgment interest otherwise known as interéstscof right is a moratory
interest, while the second is post-judgment intesks® known as discretionany
interest usually allowed by the rules of court.

Examples of events of default to be found in btdentract include where the
debtor defaults in any loan with a third partytloe debtor falls in default as to
payment of interest or principal at due dates, for tebtor without the
creditor’'s consent changes its business.

-

Prepayment means repayment of the debt earlitamimthan contemplated i
the contract. In the absence of any provision éndbintract, the debtor may not
validly make prepayment; that is the contract magiressly grant right o
prepayment to the debtor. On the other hand, repayims to do with duty to®
pay the loan at the set time under the debt candraen demand, especially i
the case of overdraft.

-

Negative covenants exist in a debt contract dregb the moral hazard (crass
opportunism and incendiary misbehaviour) of thetaieby constraining the
debtor's power to run and manage his business. Wikdom for this to
procure that the borrower remains able to fulfl @bligations under the loah
contract and does not engage in conducts that woejddice that ability.

The two types of conditions precedent are (i)tiogent condition, and (b
promissory condition.

Compound interest is interest on an unpaid istere
Generally, the courts frown at subjecting thetdebo compound interest. In

light of this, there must be an agreement betwbaenparties: see Haliru V.
Unity Bank Plc (2016).

The effect of failure to fulfil a contingent cdtidn is that such inability
entitles the banker to decline the applicationfémility (Ifemesia v. Ecobank

(2018).
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MODULE 1

UNIT 4 CAPITAL MAINTENANCE
Unit Structure

4.1 Introduction

4.2 Learning Outcomes

4.3 Capital Maintenance Rule
4.3.1 Significance of capital maintenance
4.3.2 Control Test

4.4 Summary

4.5 References/Further Readings/Web Resources

4.6 Answers to Self-Assessment Exercises

@ 4.1 Introduction

Due to the possibility of insolvency, the law pnéises rules which are
targeted at ensuring that the company does notitisedf in a situation
where creditors, secured or unsecured, will undlake a hit for making
investment in the company by way of credit. Oneswth ways is the
concept or idea of capital maintenance, the foéuki® unit.

@l 4.2 Learning Outcomes

By the end of this unit, you will be able to:

® discuss various capital maintenance rules whichldivehas put in
place to ensure that the capital of the companyotswiped away
and thereby leaving creditors helpless

® explain the importance of capital maintenance.

4.3 Capital Maintenance

You cannot discuss capital maintenance rules withou
understanding the concept of legal capital, whialesgribes the
minimum capital which can be invested in a tradinghpany. It relates
to the idea that the capital must not be diminisbegaid out to the
members except as expressly provided in the lavat Thay capital
maintenance preserves not just the minimum (legapjital but firm
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value through elaborate rules that govern distigimstto members of the
company.

4.3.1 Significance of capital maintenance

The ultimate beneficiaries of efficient capital manance regime
are the creditors, especially the non-adjustingditses and other
stakeholders, as both classes cannot possibly gbrabeemselves
through security interests. In line with this, cangs have a
continuing duty not to diminish the minimum shaapital, save in the
ordinary course of business. On thiSptton LJ noted that any
purported return of the legal capital to membersilde resisted for
that would amount to taking away “from the fund wdich the
creditors have a right to look as that out of whibley are to be
paid.”™ Any transaction the end of which would amount tdawdul
distribution would be fiercely resisted. Thus tleid wasted no time
in striking down the transaction where the compasgets were
grossly undervalued and the directors caused thepany to sell to
one of their own, who, four years later, caused tenpany to
repurchase the same property at 28 times the amsnldtto the
director® In another case, it was decried that “to put ufhvidolish
directors is one thing; to put up with directorsonvére foolish that
they make a profit of £115,000 odd at the experisgeaeocompany is
quite anothef.

Capital maintenance rules help to restrain corpoddficers from
manifesting opportunism and getting enmeshed in parate
malfeasance through unlawful distribution or diasipn of corporate
assets. Any officer caught in the web of this igmymcommits a
breach of dutyChadwick LJ sounded the warning that to enter into
an arrangement which seeks to achieve a distribati@ssets, as if on
a winding up, without making proper provision foeditors is, itself, a
breach of the duties which the directors owe thmmany; and an
attempt to circumvent the protection which the kaffords those who
give credit to a business carried on with the heoéfimited liability.’
Apart from being a breach of duty, it is ultra @réthe company to
embark upon unlawful distributions, except suchritistions followed
the rules set out in the law. Clarifying this poiRennycuick Jnoted

® Daniels v Daniels (1978) Ch 406; Aveling Barford Ltd v Perion Ltd (1989) BCLC 626
® Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) (1981) Ch 257 at 315
" MacPherson v European Strategic Bureau Ltd (2000) 2 BCLC 683
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that members are free to take assets out of thep@maynby way of
dividends, but they cannot take assets out of tdmpany by way of
voluntary disposition, however described, and étlattempt to do so,
the disposition is ultra vires the compahny.

4.3.2 Capital maintenance rules.
The capital maintenance rules are the rule on mininshare
capital and distribution of capital. Let us exam@aeh of them briefly.

(a) Minimum share capital. This is minimum sharpit that members
are expected to contribute to the business. Itessts the dues that
shareholders pay for receiving and putting on theilpged cloak of
limited liability. The minimum share capital is @ly stated in the
memorandum. Without meeting the minimum share ahpithe
company will be denied registration. What is th@imum share capital
for a private company as against a public companiigeria? If you
want to register a bank or an airline business,twhaimum share
capital do you require to achieve your goal intiefato each business?
For answers to the questions and more helpful ressyyou may do
well to visit the Corporate Affairs Commission’s patal by clicking
here. There, you can easily access and download th€AC
Operations Checklist 2022

The minimum share capital is thought to protectditoes since the
principle of limited liability facilitates judgmenproofing for members
of a company. On the other hand, the principle ajgsr against
creditors, especially the body of unsecured creslitd the company
slips into insolvency. Minimum share capital isxdd and certain, and
every creditor of the company is entitled to lookthat capital as his
security.”® Bearing in mind the minimum share capital setcmmpanies
in Nigeria, do you think the minimum share capitah offer efficient
protection of creditors? For example, it has beaietl as a barrier to
frivolous incorporations’ Conversely, it has been put forward that the
efficiency of the minimum capital regime, in terraé protection for
creditors, is dubious: the sum is relatively triviand is measured at the
time the company commences trading, paying litteoant to what

8 Ridge Securities Ltd v IRC (1964) 1 WLR 479

® Ooregum (Gold Mines of India) Ltd v Roper (1892) AC 125

1 cahn A., and Donald C.D. (2010). Comparative Company Law: Text and Cases on the Laws
Governing Corporations in Germany, the UK and the USA. Cambridge University Press,
Cambridge, UK, p. 168
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business risks or mishaps may happen as businessueEs'’ This
argument against minimum capital may justify whygéucapital is
required for certain types of businesses beforastragjon can be
granted by the Commission.

(b) Distribution of capital.
The court in the case @frevor v Whitworth 12 offered the rationale for
the rule against unlawful distribution to shareleotd

Paid-up capital may be diminished or lost in theairse of the
company’s trading; that is a result which no legish can prevent;
but persons who deal with, and give credit to atécth company,
naturally rely upon the fact that the companyasling with a certain
amount of capital already paid, as well as uponrdsponsibility of
its members for the capital remaining at call; #mely are entitled to
assume that no part of the capital which has besd mto the
coffers of the company has been subsequently pajcercept in the
legitimate course of its business.

Hence, while shareholders are permitted to makeitlisions out of the
assets of the company by way of dividends, theypwaamake voluntary
dispositions. The domains of the rule in this anedude (a) payment of
dividend out of profits? (b) redemption of sharé8,and (c) financial
assistance by company for acquisition of its owares> Financial
assistance is defined as a gift, guarantee, anym fof security or
indemnity, a loan or any form of credit or any otfieancial assistance
given by a company, the net assets of which amnellyereduced by up
to 50%, or which has no net assets.

Generally unlawful distributions constitute, anchaaccur by way of,
payments which do not come from distributable psofdividends paid
when there were reasonable grounds not to do demgtion of shares
not qualified to be redeemed, improper redemptidnremleemable
shares, payments which fall within the meaningioéricial assistance
and other species of wrong distributions of whatestearacter or by
whatever name called. Albeit unlawful distributios ultra vires the
company, it may still be ratified where it is hétdbe a mere procedural
irregularity. Thus, a distribution challenged ograund other than that

" Sealy, L. and Worthington, S. (2010). Sealy’s Cases and Materials in Company Law. (9Ih
edition) Oxford University Press, Oxford, England, p. 463

12.(1887) 12 App Cas 409. The case that concerns a company buying its own shares is an
authority on capital maintenance.

¥ See sections 427, 428 and 430 CAMA 2020

!4 See sections 182, 184 CAMA 2020

'® See section 183 CAMA 2020
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the payment was made from distributable reservesidvikely fail if
the ground of complaint is “that the company hatkéhto do all that it
was required to do by the companies’ legislatiodgmonstrate that the
dividend was permissible.”

Self-Assessment Exercise 4

a) Is there philosophy supporting the rule against
distributions to members of a company?

b) Briefly discuss the justifications for capital
maintenance.

"

9,

4.4 Summary
In this unit, you studied about capital maintenaacé the rules that
underly it. You studied about the significant ap@al maintenance and
two principal capital maintenance rules, which demal capital
(minimum share capital) rule and the rule agaimgtidutions of capital.
The latter rule has many variants including (a)rpagt of dividend out
of profits, (b) redemption of shares, and (c) ficiah assistance by
company for acquisition of its own shares.

M

Books, Journals, Online Resources and Other Publiti@ans

Beale, H., Bridge, M., Guillfer, L., & Lomnicka, £2012). Law of Security
and Title-based Financing. Oxford, London: Oxfondivérsity Press
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Malthouse Law Books

Sealy, L. and Worthington, S. (201@ealy’s Cases and Materials in
Company Law(9™ edition) Oxford University Press, Oxford, England

Legislations and Statutory Instruments

Comp

anies and Allied Matters Act 202

m 4.6 Answers to Self — Assessment Exercises (SAES)

a)

b)

Self-Assessment Exercise 4

Yes, there is a rationale. It is provided in theglish case of Trevor
v Whitworth where the court stated that the paideapital may be
diminished or lost in the course of the compangggling; that is a
result which no legislation can prevent; but pessao deal with,
and give credit to a limited company, naturallyyrapon the fact
that the company is trading with a certain amoudrdapital already
paid, as well as upon the responsibility of its rhens for the capital
remaining at call; and they are entitled to asstimé no part of the
capital which has been paid into the coffers ofdbmpany has been
subsequently paid out, except in the legitimatas®of its business.

Two justifications can be adduced for capital memance. One it is
for creditor protection. Hence, any purported netof the legal

capital to members would be resisted for that woaidount to

taking away from the fund to which the creditorséna right to look
as that out of which they are to be paid. Twos iaidisincentive to
corporate malfeasance and opportunism on the gacoiporate

officers. Supporting this point, Chadwick LJ wainiat to enter
into an arrangement which seeks to achieve a hligtoin of assets,
as if on a winding up, without making proper prossfor creditors

is, itself, a breach of the duties which the diestowe the
company; and an attempt to circumvent the proteaiibich the law
affords those who give credit to a business cardadwith the

benefit of limited liability.
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MODULE 2 DEBENTURE

Unit 1 The Nature of Debenture

Unit 2 Debenture Trust Deed

Unit 3 The Debenture Trustee

Unit 4 Rights and Remedies Debenture Holders/Tegste

UNIT 1 The Nature of Debenture
Unit Structure

1.1 Introduction
1.2 Learning Outcomes
1.3 The Nature of Debenture
2.3.1 Definition
2.3.2 The Nature of Interest Created.
1.4 Summary
1.5 Possible Answers to Self-Assessment Exercises
1.6 References/Further Readings.

@ 1.1 Introduction

The history of debenture dates to the second Hatieo19th century. It
was recounted that, then,

small companies often took loans from private itwesin units of, say,

£100. For each £100 lent, an investor was giveer@ificate specifying his

entitlement to interest and repayment of principall giving him an

individual right of recourse against the compamgteperty if there was

default in paying interest, or repaying the primtipepresented by that
particular certificate. A set of certificates lik@s issued by a company is
called a series of debentures. (Mayson, et al, 2320

Today, debentures have become the fundamental foasiseation of a
debt or acknowledgment of debt obligation. Publ@mpanies often
issue debentures for subscription by the publialeyprivate companies
create debt obligation through issuance of debestto their creditors
(banks). Where a company issues debenture to tihdicput must
constitute a trust. There are benefit and burd#éastang to the office of
a trustee. These and much more you will be studyirtis Unit.
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@l 1.2 Learning Outcomes

By the end of this unit, you will be able to:

. discuss the meaning of debenture
. explain the nature of debenture as a debt instrtimen

1.3 The Nature of Debenture
The law specifically empowers the company to bormaney

for the purpose of its business or objects. Thisgyois coupled
with rights inuring to the company including rigiat mortgage or
charge its undertaking, property and uncalled espar any part
thereof, and issue debentures, debenture stockthed securities
whether outright or as security for any debt, liahior obligation

of the company or of any third party. See secti®@l TAMA

2020.

1.3.1 Defining a Debenture
A debenture is a document which either creates bt de

acknowledges it (section 868 CAMA 2020)A company may
issue debenture to an individual creditor (likeaal, to private
persons or to the public. Where it issues or oftkisenture to the
public, it must constitute a trust and executeehemture trust
deed.

In Nigeria, only a public company can issue debmstuo the
public for subscription. Although the statutory irag has limited
offer of debentures to public companies, small gtBvcompanies
were involved, and in fact, dominated the issuéeifentures and
their activities birthed the issue of series ofafghres.

Where there are different classes of debenturese tmust be a
trustee for the debenture holders of each classletthe law,
debentures shall belong to different classes fedght rights attach
to them as regards among others, the rate of, tesdar payment
of interest; any right to subscribe for or conwbe debenture into
shares in, or other debentures of, the company nyr ather

6 Section 868(1) CAMA defines it as a written acknowledgment of indebtedness by the
company, setting out the terms and conditions of the indebtedness, and includes debenture
stock, bonds and any other securities of a company whether constituting a charge on the
assets of the company or not. Also see, City of London Brewery Co Ltd v IRC (1899) 1 QB 121
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company; or the powers of the debentures holdergdbse any
securitysee section 208(4) CAMA 2020; and if the debentualiees
not rank equally for payment: section 208(5) CAM@22.

1.3.2 Types of Debentures

The various types of debentures statutorily recseghare:

a) Perpetual debentures, section 196 CAMA 2020

b) Convertible debentures, section 197 CAMA 2020

c) Secured and unsecured debentures, section 198 CAMA
d) Redeemable debentures, section 199 CAMA

You should read up the various types of debentfir@s the
provisions of the law cited above.

1.3.3 Statements Contained in an Instrument of Damture

The law is clear on the statements that must b&acwed in every
debenture. As you will see, the statement to beatoed in a
debenture is different from the contents of a delrenrust deed to
be considered in this Unit. The I&asets out the matters which
must be covered by every debenture. They are:

a) the principal amount borrowed,

b) the maximum discount which may be allowed on tlseasor
reissue of the debentures, and the maximum prenatim
which the debentures may be made redeemable,

c) the rate of and the dates on which interest ordéteentures
issued shall be paid and the manner in which paysieall
be made,

d) the date on which the principal amount shall baicpr the
manner in which redemption shall be effected, weely the
payment of instalments of principal or otherwise ;

e) in the case of convertible debentures, the datetamds on
which the debentures may be converted into shardstte
amounts which may be credited as paid up on thbaees,
and the dates and terms on which the holders mexciee
any right to subscribe for shares in respect ofdileentures
held by them, and

f) the charges securing the debenture and the comslisiobject
to which the debenture shall take effect.

7 Section 193 CAMA 2020
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The statements embodied in a debenture are magpdadoa matter of
statutory stipulation. Moreover, the effect of atetnent in a debenture
is that it is a “prima facie evidence of the titeethe debentures of the
person named therein as the registered holder &nitheo amounts
secured thereby.” The statements operate as estoppel against the
company in favour of any person relying on the estents and by
reason thereof changes his position to his detrimerother words, the
company will be estopped from denying the continaecuracy of such
statements and may be liable to compensate therpdos any loss
suffered in reliance on the statements. See sed®dnCAMA 2020.
You will have the opportunity to be shown a real fie instrument of
debenture during the online facilitation classes As a debenture
holder, do you have any rights apart from the rightbe paid the
principal and interest?

Self-Assessment Exercise 5

i) Briefly recount the historical evolution of delere.
j) Provide a statutory definition of debenture framy jurisdiction
known to you.

k) Itemise no less than five statements that evegrture must
embody.

I) Identify one critical statutory requirement oflgic issue of
debentures?

9,

1.4 Summary
In this Unit, you have been exposed to the natéiceebenture, including
the history and definition of debentures. Debergussued to the public
must be accompanied by the creation of a trusty Bine many types of
debentures including redeemable debentures, naieehtures, secured
debentures, etc. You also saw the statements vavety instrument of
debenture must contain.

M

Books, Journals, Online Resources and Other Publit@ns
Ferran E. (2008). Principles of Corporate Finanae/LOxford: OUP

1.5 References/Further Readings

Fuller, G. (2009) Corporate Borrowing: Law and R 4" edition, Bristol:
Jordans

Gullifer L. and Payne, J. (2011). Corporate Finaloaw: Principles and
Policy. Oxford: Hart Publishing
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Onamson, F.O. (2017). Law and Creditor ProtectioNigeria. Lagos:
Malthouse Law Books

Orojo, J.O. (2008). Company Law and Practice ineNiy 3" edition,
Durban: LexisNexis

Legislations and Statutory Instruments
1. Companies and Allied Matters Act 2020

ﬂ 1.6 Answers to Self — Assessment Exercises

Self-Assessment Exercise 5

a) A brief history of debentures as recounted by Maysbal holds that
mall companies often took loans from private ingestin units of,
say, £100. For each £100 lent, an investor wasngiveertificate
specifying his entitlement to interest and repaytnwmprincipal and
giving him an individual right of recourse agairtee company’s
property if there was default in paying interest, repaying the
principal represented by that particular certiicak set of certificates
like this issued by a company is called a serieebéntures.

b) Section 868(1) CAMA 2020 defines debenture as attewri
acknowledgment of indebtedness by the companyingetiut the
terms and conditions of the indebtedness, and desludebenture
stock, bonds and any other securities of a compuatngther
constituting a charge on the assets of the compeangt

c) The four statements to be found in a debentwe ar

I.  the principal amount borrowed,

ii. the maximum discount which may be allowed on
issue or reissue of the debentures, and the maxi
premium at which the debentures may be m
redeemable,

lii. the rate of and the dates on which interest the
debentures issued shall be paid and the mannehich
payment shall be made,

iv. the date on which the principal amount shalréeaid or
the manner in which redemption shall be effec
whether by the payment of instalments of principal
otherwise

d) The critical statutory requirement for debentuissued to the publi
is that a trust must be created for it.

32

he
um
de

d1



CLL806 LAW OF SECURED CREDIT TRANSACTIONS II MODULE 2

UNIT 2 DEBENTURE TRUST DEED
Unit Structure

2.1Introduction

2.2 Learning Outcomes

2.3 Debenture Trust
2.3.1 The Three Certainties
2.3.2 The Nature of Interest Created by the Trust
2.3.3 Contents of Debenture Trust Deed

2.4  Summary
2.5 References/Further Readings/Web Resources
2.6  Possible Answers to Self-Assessment Exercises

@ 2.1 Introduction

Understandably, when debentures are issued to uhkcpt becomes

necessary to constitute a trust to achieve ordemdyagement of the
debtor-creditor relationship created by the issdedebentures. Of

course, the issue of debentures to the public emthil the presence of
large number of diffuse and dispersed number adérsl It is therefore

important that you are acquainted with the condgifor constituting a

debenture trust, nature of interest created by mtebe and the contents
of a debenture trust.

@ 2.2 Learning Outcomes

By the end of this unit, you will be able to:

. explain the basis of constituting a trust for debsmholders
. identify the three certainties
. discuss the contents of a debenture trust deed.

2.3 Debenture Trust
The idea of trust arises where the legal owner pfaperty is

under duty to deal with that property in accordawaé the terms of
the trust for the benefit of theestui que trustin the context of
debenture, a trustee is a person who is appoimedested with the
legal ownership of the debenture for the benefithe debenture
holders. As a trustee equity will operate on hissoience to compel
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him to carry out the purposes for which the debmstwere vested
in him and spelt out under CAMA.

The requirement of trust for debenture holders t®rditionprecedent
to the offer of debentures to the pubfidf there are different classes of
debentures, each class must have a trustee. Wieeiligsier company
neglects or fails to make the appointment of atéeisa debenture holder
may approach the court for an order in that resgi2wee of the orders the
court may make include compelling the company tecekxe a trust
deed; directing that a person nominated by thetdmiappointed to be
the trustee; and giving, as to the contents of tthet deed and its
execution, such consequential orders as it thiitk8 Beyond these, the
company is liable for non-compliance with the regment as to
debenture trust deed. The penalty used to be afihk,000 against the
directors of the company jointly and severafly.

2.3.1 The Three Certainties of a Trust

As you have seen above it is statutorily mandatedonstitute a trust
where debentures are issued to the public. Yet,thhee certainties
which make for the validity of an express trust tmadvays be
present®™ Can you remember the certainties you learned fyour

undergraduate Law of Equity class? Briefly the ¢hrertainties are:

a) there must always beertainty of intentioff as between the
trustee appointed under the deed and the borrossuef) and
expressly stated to be so as clearly to be comstfrgan the
words. However, the intention must be construe@ asatutory
one. This is because the trust is not the produtiteodebenture
holders and the issuer but of the issuer and tistete.

b) there must beertainty of subject mattewhich may be interest
in land, chattels or money, or a chose in actiarghsas a
covenant or a deBt.In our case it is a chose in action which is
the money advanced by the debenture holders tdehtor now
forming the debt being the subject matter of tosttdeed?

18 Section 211 CAMA 2020; Westdeutsche Landesbank Gironzentrale v Islington LBC (1996) 1
AC 669

!9 see sections 208 and 211 CAMA 2020

2 section 208(3) CAMA 2020

%L See section 183(7) CAMA 2004 and compare section 208(7) CAMA 2020

2 pe Kayford (1975) WLR 279; Re Pfrimmer Estate (1936) 2 DLR 460

% Martin, J.E. (1997), Hanbury & Martin Modern Equity (15th edn). London: Sweet and Maxell,

.93
B Re Golay’s will Trusts (1965) 1 WLR 969
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c) there must beertainty of objectswhich holds that a trust must
be for ascertainable beneficiaries. The debentwlelehs, in
whose benefits the trust is created, constitut@tjects heré

2.3.2 Nature of Interest Created by Debenture

The constitution of trust for debenture holdersigto two incidents.
One, the general property in the debentures regidbe trustee, while
the special property is locked in the debentureddérs. By this the
trustee becomes entitled to the legal ownershighef debentures;
while the interest of the debenture holders becopreprietary in

respect of the trust property (i.e., the debenjuiidse beneficiaries can
enforce their interests in equity against any sgbeet holder of the
property other than a bona fide purchaser for vafube legal interest
(Gullifer and Payne, 2011:316). For instance, i& throperty is

inconsistently dealt with, it can be traced to pneceeds thereof.

Two, the trustee has proprietary interest in relspéthe security by
which the debentures are secured. Thus, if therdetes are secured
by a composite charge the proprietary interesttedeby the charge is
locked in the trustee, who could approach the cdort the
appointment of a receiver if the assets constitute¢tie security are in
jeopardy.

What is the nature of the interest created by naledgbnture? Where
the debenture constituted in the trust is nakezintdture of the security
interest of the debenture holders becomes uncerf@aiough the law
regards the appointment of a trustee for holdersa&ed debentures as
a form of security (section 211 CAMA 2020), the pmietary interest
of the holders of naked debentures under suchsaiigrmot more than a
proprietary interest of a bare or naked charatteother words, if the
company falls into insolvent liquidation, and itssats are insufficient
to settle its liabilities, the position dfi¢ naked debenture holders is not
different from that of unsecured creditors.

% |nland Revenue Commissioners v Broadway Cottages Trust (1955) Ch 20
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2.3.3 The Contents of Debenture Trust Deed

The contents of a debenture trust deed is a mattestatutory
requirement® Deriving from this, Onamson (2017) classifies the
contents of a debenture trust deed into financralvipions, security
provisions, governance provisions and events ofudeprovisions’
These provisions are briefly considered below.

a) Financial provisions. These will be found in mveebenture trust
deed. Fuller (2009) calls them “entrenched” prawisf® Examples of

financial provisions to be found in a trust deedlude the maximum
sum which the debtor may raise by issuing debestof¢he same class;
if the debenture is issued at a discount or discauto be allowed re-
issue of the debentures, the maximum discount rbasstated; the
maximum premium at which the debentures may beeredble; and

the right of the issuer (the company) to redeenoreethe date of their
redemption and to re-issue the debentures, etcifigpdly, Onamson

(2017) argues that the interests of some debertalders may be
prejudiced by the imprecise and ambiguous provisegarding the way
by which the amount borrowed is to be repaid (retsd by ballot®

b) Security provisions. Certain debentures areedson the back of a
security created by way of charge over the undergakor assets of the
issuer or mortgage over its property. This doespnevent a company
from issuing naked debentur€sWhere a debenture is supported with
charge or mortgage, it must contain provisions ewiihg the nature of
the assets over which a mortgage, charge or sgadsritreated by the
trust deed in favour of the trustee. Can you retad principle of
attachment of security interest discussed last sere The law firmly
recognises the common law principles of attachnoénsecurity as a
condition precedent to the enforcement of securigated pursuant to a
debenture.

c) Governance provisions. The debenture trust daest provide for the
powers of the company and the trustee to call mgewf the debenture
holders and the rights of debenture holders toiredhe company or the
trustee to call such meetingfs.Onamson (2017) submitted that
provisions on the alteration or abrogation of thghts of debenture
holders must be viewed in context. Thus, any promgin a trust deed

*® see sections 209 and 210 CAMA 2020

" For a detailed reading, see Onamson, F.O. (2017). Law and Creditor Protection in Nigeria.
Lagos: Malthouse Law Books. pp. 204-207

% Cyller, G. (2009). Corporate Borrowing, Law and Practice (4th edn). Bristol: Jordans, p. 218
2 see section 209(1)(j) CAMA 2020

% British India Steam Navigation Co v IRC (1881) QBD 165

31 Section 209(1)(l) CAMA 2020
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purportedly altering or abrogating the rights ofbéeleture holders or
indeed any provision in the instrument of debentomast not be

repugnant to the law. Otherwise, it will be voidedthe extent of its

repugnancy theredf.

d) Events of default provisions.The debenture tdestd must provide
for cases where the debenture holders shall bdeehto realise any
security vested in the trustee and securing theemebes. Such
provisions will include detailed affirmative covens, (e.g., provisions
relating to ongoing informational right of the ttes and negative
covenants (e.g., the negative pledge clause) Redp#, where a trustee
took the view that a material event of default adego its interest had
occurred and accelerates the debt, but a caseonigiul acceleration is
made out, the purported acceleration is ineffective

Self-Assessment Exercise 6

a) Explain the three certainties of trust in the ot of a
debenture trust deed.

b) State the contents of a debenture trust deed.

c) A trustee of debenture holders is not strictlgadpng
standing an analogous position to a trustee undeust.
Hence the strict rules of good faith do not appliscuss
the validity or otherwise of this statement.

|l/c,>/

2.4 Summary
In this Unit you learnt a trustee of debenture boddis a person who is
appointed and vested with the legal ownership efdébenture for the
benefit of the debenture holders. As a trust qusttyou studied that the
three certainties of trust must be present in a&udelve trust deed. These
certainties are certainty of intention, certaintlyy smbject matter and
certainty of objects. On the nature of debentuusttdeed, you learnt
that the general property in the debentures residéise trustee, while
the special property is locked in the debentureldrsl, and the trustee
has proprietary interest in respect of the seculity which the
debentures are secured. Finally, you studied abimitcontents of a
debenture trust, categorized into financial pransi governance
provisions, security provisions and events of défarovisions.

[7] 2.5 References/Further Readings/Web Resources

——

Books, Journals, Online Resources and Other Publiti@ans

32 Section 723 CAMA 2020
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u:: 26 Answers to Self — Assessment Exercises

Self-Assessment Exercise 6

a) The three certainties in the context of a trust a

i. Certainty of intention as between the trusteeoampd under the
deed and the borrower (issuer) and expressly statdoe so as
clearly to be construed from the words. Howeves, itiention must
be construed as a statutory one, since it is mdtptioduct of the
debenture holders and the issuer but of the ismu#the trustee.

ii. Certainty of subject matter, which may be instran land, chattels
or money, or a chose in action, such as a covemaatdebt. In our
case it is a chose in action which is the moneyaaded by the
debenture holders to the debtor now forming thet deding the
subject matter of the trust deed.

iii. Certainty of objects, which holds that a trustust be for
ascertainable beneficiaries. The debenture holderghose benefitg
the trust is created, constitute the objects here.

b) The contents of a debenture trust deed are:
i. Financial provisions
ii. Security provisions
iii. Governance provisions
iv. Events of default provisions

c) The statement is not valid, because a trustee umdebenture trust dedd
is for all purposes a trustee qua trustee anchalktrict rules of fiduciary
obligation applies with equal force to him. As suahtrustee he ig
appointed and vested with the legal ownership ef debenture for the
benefit of the debenture holders. As a trusteetequill operate on his
conscience to compel him to carry out the purpoegswhich the
debentures were vested in him. Thus, he standsluciry relationship
towards the beneficiaries, which in this case heedebenture holders ¢
the relevant class.

—+
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UNIT 3 THE DEBENTURE TRUSTEE
Unit Structure

3.1 Introduction

3.2 Learning Outcomes

3.3 Debenture Trustee
3.3.1 Qualifications of Debenture Trustee
3.3.2 Duties of a Debenture Trustee
3.3.3 Benefits of Trusteeship Arrangement
3.3.4 Exemption from Liability

3.4 Summary

3.5 References/Further Reading/Web Resources

@ 3.1 Introduction

Under the general law, there is no limitation asvte can be appointed
a trustee. However, this is not the case with r@sfethe appointment
of a debenture trustee under CAMA 2020. While the hpproves that
any person can be so appointed, this is subjectdisqualifying
conditions. On appointment, the trustee assumesea&artises certain
powers which can potentially expose him to liakiliThe good news is
that there are cases, to a limited extent, whetwlity can be excused.
These and more you will be studying in this Unit.

@ 3.2 Learning Outcomes

By the end of this unit, you will be able to:
» explain the qualifications of the trustee of a debee
» explain the duties, powers, and liabilities of thestee
» discuss the situations the trustee can be excusedliability.

——133 Debenture Trustee
Although the law does not insist on trustee beloggio any

profession, the law is clear that any person, peesve of his or
her calling, falling within the disqualified clagsannot be a trustee
of debenture holders in Nigeria. Thus, a debenturstee is a
person duly appointed as a trustee of debenturget®limbued
with powers and authority of the office of a trestef debenture
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holders. Unlike the position that allows for muléglirectorships, a
debenture trustee can only be appointed for orss @dadebenture
holders®® That is a debenture trust deed covers only ones aé
debentures.

3.3.1 Qualifications of a Debenture Trustee

To be appointed a trustee of debenture holderspyast not bé*

a) an officer or employee of the company which issdelsentures
covered by the trust deed or of a company in timeesgroup of
companies as the company issuing debentures.

b) less than 18 years of age.

c) of unsound mind and has been so found by a couMigaria or
elsewhere.

d) an undischarged bankrupt.

e) disqualified under section 283 from being appoirded director
of a company, but a corporation shall not be dibfea from
being appointed as a trustee.

Under certain circumstances, a person not didiealiand duly
appointed can subsequently become disqualifieduttn a case, the law
provides that such a person immediately ceasestgualified. The
natural thing to do in such a case is for the pemmncerned to vacate
his or her office by resignation. However, if thergon becomes
recalcitrant and refuses to resign, he or she ctésnam offence and is
liable on conviction as the Court deems fit, orstach fines as the
Commission shall specify in the regulatin.

3.3.2 Duties of a Debenture Trustee

Gullifer & Payne (2011:331) advise that the trushsea representative
of the debenture holders must take:
all the steps that one would expect a single lendetake to
protect its interests. The trustee has a monitonalg, is
expected to consider the seriousness of eventefatill and, if
the default is serious enough, can accelerate arfdroe
payment of the bonds. The trustee is also able egotnate
restructuring on behalf of the bondholders andbie & agree
minor modifications to the terms of the issue dgrihe life of
the bonds.

33 Section 208(2) CAMA 2020

% Section 212 CAMA 2020

% Section 212(3) CAMA 2020. Companies Regulations 2021 issued by Corporate Affairs
Commission in December 2020 has not made provision in this connection.
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The above advisory is fortified by the stand of i that the trustee,
for the exclusive benefit of the relevant debentusklers, has the right
to hold all contracts, stipulations and undertakigg/en to him and all
mortgages, charges and securities vested in hiconmection with the
debentures covered by the deed, or some of thdsmntiges. This duty
aligns well with the common law duty to exercise powers in the best
interest of the debenture holdéts.

It is also the duty of the trustee to safeguardritjets of the debenture
holders®’ Similarly, under the common law the trustee isrigbby duty
to preserve and safeguard the trust prop&rty.

In carrying out his duties and exercising the m®ghnhd powers and
discretions under the trust, he must act honesiytake reasonable care
an ordinary prudent businessman would take in magagmilar affairs
of his own*® In other words, the trustee must show the degfemme
and diligence required of a person occupying trsstipm of a trusteé’

The duties of the trustee or debenture holder dabedaken away by
any means, except subject to the Act. Thus, theulalolds the validity
of a provision in a trust deed or debenture thabérs a meeting of the
debenture holders by a resolution supported bythes of the holders
of at least three quarters in value of the debestwf that class in
respect of which votes are cast on the resolutidh t

a) Release any trustee from liability for any brea€lmis duties to
the debenture holders which he has already comumitbe
generally from liability for all such breaches (mout necessarily
specifying them) upon his ceasing to be a trustee.

b) consent to the alteration or abrogation of any e tights,
powers or remedies of the debenture holders andrtiséee of
the debenture trust deed covering their debentutdesvever,
such a resolution cannot affect, whittle, or wailre remedy to
realise the security or any asset subject to agaget, charge, or

% Armitage v Nurse (1998) Ch 241
37 Section 201(2) CAMA 2020
% Re Brogden (1888) 38 ChD 546
39 Speight v Gaunt (1883) 9 App Cas 1
The principle is captured in Latin Maxim, spondes peritiam. See the case of Hart & Hodge v
frame, Son & Co (1839) 6 Cl & Fin 193
1 Section 201(3) CAMA 2020
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security, when the debenture holder or a receippoiated in
that respect becomes so entitled to realise theige?

c) consent to the substitution for the debentures diffarent class
issued by the company or any other company or catjon, or
the cancellation of the debentures in consideradidthe issue to
the debenture holders of shares credited as fudig i the
company or any other company.

The conditions under which the duty or liability thie trustee or a
debenture holder can be varied ensures that thsia@ed¢o tamper
with the duties or modify the liability of a trustes the collective
decision of the debenture holders and not the tendadecision of
the issuer. Thus, a minimum of seventy five peradrthe holders
of the debenture of that class is required for sucheeting to hold
to pass such a resolution. The provision firmlyabbshes in the
context of debenture holders the hallowed view fttiaise who take
interest in companies limited by shares have tcepicenajority

rule.”

3.3.3 Benefits of Trusteeship Arrangement

The benefits of a trusteeship arrangement for grdmanagement of
debenture holders’ interests have been advancedndlude the
following:

a) The trustee brings specialist knowledge to the mament of the
trust, especially where the trustee is a jurisécspn.

b) The appointment of a trustee makes for orderly reefment of
the creditors’ (debenture holders) rights, sincésipossible to
have a trust with a changing group of beneficiarges that the
trust property is held by the trustee for the bire#fthose who
are debenture holders for the time being.

c) As pointed out by Fuller (2009:215) the appointmeina trustee
avoids the mad bondholder syndrome and institulises the
“no-action rule”. Meaning that no individual deberg holder
can institute an action with reference to the dalen except
where the trustee fails to act.

*2 See section 233 CAMA 2020 for a detailed provision on this aspect.

*3 per Lord Wilberforce in Re Kong Thai Sawmill (Miri) Sdn Bhd (1978) 2 MLJ, Lord
Wilberforce
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d) The trust structure facilitates the right of reatisn of security
used to secure the payment of the loan, which eaadhieved
through the monitoring activities of the trustee.

e) When and if the trustee accelerates the debt aealises the
security, he is a trustee of the proceeds of thksesd security.

3.3.4 Exemption of Liability

Can these rights be avoided by contract so adigveethe trustee from
liability? The law provides that anything contadni@ a trust deed for
securing an issue of debentures, or in any conwiébt the holders of
debentures secured by a trust deed, is void ibitld/have the effect of
exempting a trustee from or indemnifying him agaihability for
breach of trust, where, on the principlespbndes peritiam artide fails
to show or display the appropriate degree of eigeertcare and
diligence required of him as trustee, having regarthe provisions of
the trust deed conferring on him any power, auttesrior discretiof?

Despite this seeming strict stance, the law watel@an the provision
when it made provision allowing the release ofttlustee from liability
by those holding not less than seventy five pent ¢ervalue of the
debenture holders present and voting in persory @rdixy at a meeting
summoned for the purpose. Will it be correct to Haat the provision
against exempting trustee from liability is akinatdoothless bulldog?

Self-Assessment Exercise 7

a) What are disqualifying factors that can bar a gmm from
being appointed a trustee under a debenture trastl@®

b) Mention any four benefits of having a trusteeaagement
for any class of debenture holders.

c) What is the basic governance construct of a camppa
limited by shares that tend to present it as a aterof
survival of the fittes

19

3.4 Summary

4 Section 213(1) CAMA 2020
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In this Unit you learnt about the qualificationsd#benture trustee, the
statutory duties of a debenture trustee, the lisnef trusteeship
arrangement and exemption from liability in relatio trustees.

M

Books, Journals, Online Resources and Other Publiti@ns
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Gullifer L. and Payne, J. (2011). Corporate Finaloaw: Principles and
Policy. Oxford: Hart Publishing
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J:: 36 Answers to Self — Assessment Exercises

Self-Assessment Exercise 7

a) The disqualifying factors are:
i. A person less than 18 years of age.
ii. A person of unsound mind and has been so foynd bourt in Nigeria or
elsewhere.
ii. an undischarged bankrupt.
iv. A person disqualified under section 283 fromnigeappointed as a directd
of a company, but a corporation shall not be disfipeé from being
appointed as a trustee.
b) The benefits of trustee arrangement include:
i. The trustee brings specialist knowledge to thenamament of the trust
especially where the trustee is a juristic person.

ii. The appointment of a trustee makes for ordenfipecement of the creditors
(debenture holders) rights, since it is possibleaee a trust with a changin
group of beneficiaries, so that the trust propéstiyeld by the trustee for th
benefit of those who are debenture holders fotithe being.

iii. As pointed out by Fuller (2009:215) the appoietm of a trustee avoids th
mad bondholder syndrome and institutionalises tme-dction rule”.
Meaning that no individual debenture holder cartitit® an action with
reference to the debenture, except where the &tails to act.

¢) The basic construct is majority rule. This is whig often said that those that
take interest in company limited by shares museéptcmajority rule.
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UNIT 4 RIGHTS AND REMEDIES OF A DEBENTURE
TRUSTEE OR DEBENTURE HOLDER

Unit Structure

4.1 Introduction
4.2 Learning Outcomes
4.3 Rights of a Debenture Trustee/Debenture Holder
4.3.1 Right to Payment
4.3.2 Right of Action
4.3.3 Right of Realisation of Security
4.3.4 Remedies of Debenture Holders or Trustee
4.4 Remedies of a debenture holder/Debenture Trustee
4.5 Summary
4.6 References/Further Readings

@ 4.1 Introduction

Onamson (2017) stated that the entitlements (figbfs debenture

holders (creditors) whether exercisable by thenmthoough a trustee
represent the most visible expression of legistatprotection of

creditors. Being statutory they are unique and faleeedence over any
simile provisions under the general law.

@ 4.2 Learning Outcomes

By the end of this unit, you will be able to:

. identify the statutory rights of debenture holdesscreditors
. explain the extent of protection afforded creditoyghe rights
. state the remedies afforded debenture holders.

4.3 Rights of Debenture Trustee/Debenture Holder

The entitlements of trustees are right to paymegtt of action; right of

realisation of security; and right of enforceme®ave for the right of
enforcement deferred for later treatment in thes®a@ll other rights are
considered in this Unit.
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4.3.1 Right to payment

Every holder of a debenture covered by a trust deedtitled,ex debito
justitiae to share in any money payable under the deetidogampany.
Also, the holder has a right to the benefit of angrtgage, charge or
security created by the deed whether alone orhegetith others. As to
a trustee, he is entitled to remuneration and wheres is provided to
apply “top slicing” to recover his reasonable exgEnis permitted.

4.3.2 Right of action for recovery

All contracts, stipulations, undertaking, and séguare vested in the
trustee. According to Gullifer and Payne (2011:3314¢ of the purposes
for constituting a trust for the debenture holdessto avoid “mad
bondholder” syndrome. This is a situation where ooe two
cantankerous debenture holders (mad bondholdergppuo enforce
their rights which, if allowed, could disadvantakthe other creditors.

In other words, individual debenture holders arscaoraged from
enforcing the loan in their individual capacity.ighustifies the “no-
action clause which provides that no bondholder e@fiorce its rights
against the issuer unless the trustee has beetstatireo do so and has
taken no action” usually found in debenture triestal” Advantageously
the trust structure avoids multiplicity of actioM@hat would be the fate
of the debenture holders if the trustee refuséske action in the face of
actionable wrong against the bondholders?

In a case where the trustee refused to sue, a tlebdmlder may sue
the issuer for payment of any amount payable to inimespect of the
debenture§’ Under the common law there is a procedure known as
Vandepitte Procedure.*® The procedure allows a debenture holder to
“bring what is effectively the trustee’s action.ellebenture holder will
bring the action in his own name and join the twasas defendant.
Equally, the debenture holder can sue the trustegbeotrust deed for
compensation for any breach of the duties whichtithstee owes him.
This provision puts the trustee on notice thatsheat at liberty as to the
standard of care expected of him in the dischafdesoduties under the
trust. Is there any benefits why only the trusteallowed to institute
action in the respect of the debenture trust ferdbenture holders?

“5 Section 201(1)(a) CAMA 2020
46 Developed in the case of Vandepitte v Preferred Accident Insurance Corporation of New
York (1933) AC 70. Cited in Gullifer and Payne (2011), p. 383
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If the mad bondholder is let on loose and not a@s¢d by the trust
scheme, his action can give rise to early accetgrathis in turn can
trigger cross-default clauses in other agreementschwthe issuer
company has with other creditors. Eventually, then potentially
precipitate premature insolvency or liquidation tbe debtor (issuer
company). Hence, the wisdom and rule that all asticespecting the
debenture of a class held by the trustee can amlgodnmenced by the
trustee of that class of debentures.

4.3.3 Right of realisation of security

The right to realise the security can only arisemwthe secured debt has
fallen due, and the debtor defaulted in payment gohcipal and
interest). Even when the right arises, the creditay decide to waive the
right to enforce the security. A waiver does nobant to abandonment
of the right. Thus, the idea of realisation presiggs the occurrence of
an event of default pursuant to the debt contrattliag the creditor to
exercise its right under the contract.

Where the debtor has fallen into a parlous state ldaw encourages the
creditor to distance himself from the debtor andspa his rights under
the debenture contract. In support the court resboinat there is
“nothing in the ordinary contract of lending whickguires the lender to
share in the borrower's misfortun.”Specifically, the law lays the
crystallisation conditions which, if present, eettthe debenture holder
to take steps and realise the security vestedhinoniany other person for
his benefit (i.e., trustee under a debenture ttest):
a) if the issuer company fails to pay any instalmdnnterest, or
the whole, part of the principal or any premium,imyvunder

the debenture or the debenture trust deed covettieg
debenture within one month after it becomes due.

b) The company fails to fulfil any of the obligatiomaposed on
it by the debentures or the debenture trust deed.

c) The circumstances occur whereby the terms of therderes
or debenture trust deed entitled the holder ofdislgenture to
realise his security.

d) The company is wound up.

" per Gibson J., in Williams & Glyn’s Bank Ltd v Barnes (1981) Comm LR 205
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The above crystallising conditiofisapply to debentures covered by
security other than a general floating charge. \Whee debenture is
secured by a general floating charge, the law pes/iadditional
conditions which if they crystallise entitles thebeénture holder to
realise the security. Thus, the debenture holdeurse by a general
floating charge is additionally entitled to realtse securitf? if:

a) any creditor of the company issues a process afutiom against

any of its assets or commences proceedings forimgagp of the
company by order of any court of competent jurisdic

b) the company ceases to pay its debts as they fall du

c) the company ceases to carry on business.

d) the company suffers, after the issue of debentofethe class
concerned, losses or diminutions in the valuesoa#sets which in
the aggregate amount to more than one half ofdted amount
owing in respect of debentures of the class helthbydebenture
holder who seeks to enforce his security and debestwhose
holder ranks before him for payment of principalrderest.

e) the circumstances occur which entitle a debentuiden who
ranks for payment of principal or interest in pitiprto the
debentures secured by the floating charges toseehis security.

4.4 Remedies of Debenture Holders/Debenture Trustees

If the right to realise the security arises, theatdgure holder or trustee
of debenture trust or any other person may appoirgceiver of any
asset in respect of which a mortgage, charge arisgtas been created
in favour of the class of debenture holders ortthstee of the covering
trust deed, or any other perstn.

Those with power to appoint a receiver are thetérjsthe holders of
debentures of the same class containing the panapgoint, debenture
holders having more than one half of the total amhawing in respect

of all the debentures of the same class, and the oo the application

of the trusteé: The powers of the receiver include to take possessf

the assets subject to the mortgage, charge oriseend sell those
assets, among othe¥s.The statutory remedies are not to substitute
contractual remedies but to complement them adiaddi and further

“8 Section 232(1)(a)-(d) CAMA 2020
* Section 232(2)(a)-(e) CAMA 2020
%% Section 233(1) CAMA 2020

*! |bid

*2 Section 233(3) CAMA 2020
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assurance to the creditor (debenture holder oteteusf the debenture
trust deedj® Expectedly, the parties do not have the powerottract
out of the statutory remedies. Receivership wiltleated in Module 4.

Self-Assessment Exercise 8

a) When does the right of a trustee to realise ggaid to arise?

b) What is the difference between statutory remediea debenture
holder and contractual remedies of a trustee oéwleie trust deed?

c) State any three supplemental or additional carditthat can give
rise to right to realise the security by a debentbolder with
security covered by a floating charge.

d) What is the difference between “rights” of a tagsand “remedies’
of a debenture holder?

e) State one remedy that a debenture holder wholsehas arisen can
pursue before the ccts.

Vv/

4.5 Summary
This Unit treated rights and remedies of debenhaiders or trustee of
debenture holders under a debenture trust deedrighis include right
to payment, right to realization of security anghti to action for
recovery. On the other hand, there are remedieshwimiure to the
benefit of debenture holders or trustees of delentwlders. The
difference is that the right, when it arises gittes debenture holder the
opportunity to pursue one or all the remedies wiehlaw empowers
him to obtain in the exercise of his right. In atlveords, without the
right arising, the remedy cannot be activated.

M

Books, Journals, Online Resources and Other Publit@ns
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Jl: 4.7 Possible Answers to Self — Assessment Exercises

a)

b)

d)

Self-Assessment Exercise 8

The right to realise the security can only amdgeen the debt
secured by the security has fallen and the debébauited in
payment (of principal and interest).

The difference between statutory remedies of lzedieire holder
and contractual remedies of a trustee of debettusedeed is tha
in the case of the former remedies are prescrilyeldvw while in
the case of the latter the remedies are provideihfthe contract
between the parties.

The supplemental or additional conditions are:

i. the debenture holder secured by a general flgativarge is
additionally entitled to realise the security, if:

ii. any creditor of the company issues a processxefution
against any of its assets or commences proceedarg
winding-up of the company by order of any court
competent jurisdiction.

iii. the company ceases to pay its debts as thégdial.

iv. the company ceases to carry on business.

The difference is that the right, when it arigéges the debenture

holder the opportunity to pursue one or all theedims which the
law empowers him to obtain in the exercise of fghtr In other
words, without the right arising, the remedy carlmmactivated.

Once the right to realise the security has arisea debenture
holder or trustee of debenture trust or any othersgn may
appoint can appoint a receiver of any asset subjeatmortgage
charge or security in favour of the class of detenholders or the
trustee of the covering trust deed.

\"2}
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MODULE 3 SECURED CREDIT UNDER COMPANIES
AND ALLIED MATTERS ACT 2020

Unit 1 Charge as a form of security interest

Unit 2 Fixed charge

Unit 3: Floating charge

Unit 4: Distinction between Fixed charge and Flogittharge
Unit 5: Interests capable of creation under CAMARQ0

UNIT 1 CHARGE AS A SECURITY INTEREST
Unit Structure

1.1 Introduction
1.2 Learning Outcomes
1.3 Charge
1.3.1 Definition of charge
1.3.2 The nature of charge as a security
1.4 Summary
1.5 References/Further Readings/Web Resources
1.6 Possible Answers to Self-Assessment Exercises

@ 1.1 Introduction

Recall what you studied in the first semester ef thurse. Generally,
you learned about the concept of security inter8gkecifically, you

learned about form-based security interest regimé é&unctional

security interest system. The former constitutedatwis known as
numerus clausus of security interest; while theetatepresented unitary
security interest and represented by the Secuneshs@ctions in
Movable Assets Act 2017. Finally, you learned aljletige, lien, and
mortgage, the first three categories of numerusistia of security
interest. In this Module, focus is on the last nwmseclausus of security
interest, the charge.

@ 1.2 Learning Outcomes

By the end of this unit, you will be able to:
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» define charge as a form of security interest
* explain the nature of charge
» state the different types of charge.

1.3 Charge

When a company borrows money, it issues debentures
evidencing the indebtedness. As you have seeregdHe debenture can

be secured or unsecured. If secured, the compangrbated an interest

to secure the repayment of the loan. The seccrégted may by way of
charge.

1.3.1 Definition of charge
Atkin LJ , answering the question, ‘what is meant by a a2irgn the

case of National Provincial and Union Bank of Emdglav Charnley
(1924) 1 KB 431 said:

... Where in a transaction for value both partigigae an intention
that property, existing or future, shall be madailable as security
for the payment of a debt, and that the creditatldtave a present
right to have it made available, there is a chaeyen though the
present legal right which is contemplated can drdyenforced at
some future date, and though the creditor getsegal Iright of

property, either absolute or special, or any leigdit to possession,
but only gets a right to have the security madelavia by an order
of the Court. If those conditions exist, | thinleth is a charg%“.

From the above statement, is there any differeet@den a charge and
other types of numerus clausus of security intefldst mortgage and
pledge)? You will see that there are two types lidrge that can be
created over an asset or property of the debtor.y@w think it is
possible to create fixed and floating charge ollerdame asset to secure
different liabilities? On the first question, a cpa is different from a
mortgage. A charge does not involve “a conveyanteroprietary
interest.®™ Also as you will see, the right of foreclosure aify
available to the mortgagee does not inure for treggee. However, it is
possible to create legal mortgage over land by wfagharge’® As to
pledge, the chargee, unlike the pledgee, cannoitggossession.

As regards the second question, it has been dfsedby definition the
existence of one (type of charge, e.g., fixed obaexcludes the other

At page 449

% Gullifer, L. (Ed.) (2012 Rep). Goode on Legal Problems of Credit and Security, 4th edn.
London: Sweet and Maxwell, p. 36.

% See section 109 Property and Conveyancing Law 1959, and section 18 Registration of Titles
Law of Lagos State 1994
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(type of charge, e.g., floating chargé)t means that a creditor can take
fixed and floating charge over the same asset twrsedifferent
liabilities, but not the same liability. In praatic an instrument of
debenture usually contains “both a fixed and flogutharge, the former
covering fixed assets and debts, the latter cogethe remaining types
of assets>®

1.3.2 The nature of charge
Security interest is defined as “pledge, mortgdiged charge or charge

created as a floating charge, >2."This definition is ambiguous.
Generally, it lumped all the species of interesthimi the numerus
clausus of security interests as constituting olassc Specifically, it
failed to disclose anything about the nature ofrgagor of the other
types of interests).

By its nature, charge is equitable; and in equigharge is either fixed
charge or floating charge. By its nature, a chavgegre created, is a
mere encumbrance and not a conveyance or assig@an&w. It only
exists in equity or by statute. Hence, the stayufored charge and
floating charge created under CAMA.

The main feature of a charge is that a certaingngps made available
as security for payment of a debt. It is a fixeadrdge if the property is
appropriated immediately to the chargee upon tlaegdr’'s acquiring an
interest thereifi* On the other hand, it may be a floating chargesreh
the interest of the creditor (chargee) hovers aiticoe hovering over “a
shifting fund of assets, while the debtor (chargsrallowed to use the
assets in the ordinary course of his business armtiy/stallization.

So far, you have been reading about the words ftkedge and floating
charge. Intentionally, no attempt has been madbvigll on them. They
represent the types of charges. In the subsequetst af this module
you will study in greater detail the various typé<harges.

" Gough, W.J. (1978). Company Charges. Butterworths, London, p. 69
%8 McKendrick, E. (Ed). (2010). Goode on Commercial Law. 4 edn. London: Penguin Books, p.
630.
%9 Section 222(13) CAMA 2020. Pursuant to amendment of the section by Business Facilitation
(()IO\/Iiscellaneous Provisions) Act 2022.

Section 203 CAMA 2020
®1 Haque, AKM M. (2006). “The Floating Charge as a Security Device”. University of Western
Sydney Law Review 10(2):25

53



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

Self-Assessment Exercise 9

m) Bring out the characteristics of a charge frome th
description of the word by Atkin LJ.
n) Explain what you understand by the phrase “theinma
characteristic of a charge”.

0) Charge is of equity jurisdiction. Albeit the etglle
character of a charge is not known to be chamelgoini
has transmogrified significantly in Nigerian juristion.
Do you support this statement?

Vu/

1.7 Summary
In this Unit, you learned about charge as a forms@durity interest
founded in equity. Albeit, it has been clothed wstatutory flavour
when section 203 CAMA 2020 legislated on it. Desfieing statutorily
recognised in Nigeria, it still retains its equiwlcharacter; This is
because it does not confer proprietary interesthencreditor but only
gives an assurance that the assets subject tohdrgecwill be made
available for settlement of the obligation theraegured. This however
arises when an event of default has crystallised.

@J 1.5 References/Further Readings/Web Resources
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2. Business Facilitation (Miscellaneous Provisions) 2@22.
3. Companies and Allied Matters Act 2020.

4. Property and Conveyancing Law 1959.

5. Registration of Titles Law of Lagos State 1994.

m 1.9 Answers to Self — Assessment Exercises

Self-Assessment Exercise 9

a) The characteristics to be gleaned from the stat@mtkin LJ:
i. The debtor evidence an intention to make its priyp or
assets available for settlement of secured obligati
ii. The general property in the assets subject targh remains
with the debtor, who can use them in the ordinayrse of
his business.
iii. The right to have the property made availabte gettle the
obligation thereby secured is usually on the ordiethe court.
b) The main feature of a charge is that a certaingutygps made available a
security for payment of a debt. It is a fixed cheiif the property is
appropriated immediately to the chargee upon tlegdr's acquiring an
interest therein. On the other hand, it may bevatithg charge, where th
interest of the creditor (creditor) hovers and vi#é covering over “a
shifting fund of assets, while the debtor (chargerpllowed to use the
assets in the ordinary course of his business aitiy/stallizatioh
c) Yes, | support the statement for the followirgsoms:
i. CAMA 2020 at section 203 legislated on charge &ty
recognises the concepts of fixed charge and flgatirarge.
ii.  Notwithstanding, the equitable character of cpardid not
change. Although it has statutory power, it stdtains its
oriainalitv as one of eauitv iurisdictic
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UNIT 2 TYPES OF CHARGE - FIXED CHARGE
Unit Structure

2.1 Introduction
2.2 Learning Outcomes
2.3 Fixed Charge
2.3.1 As-created Fixed Charge
2.3.2 Contingent Specific Charge
2.4 Summary
2.5 References/Further Readings/Web Resources
2.7 Possible Answers to Self-Assessment Exercises

@ 2.1 Introduction

According to Onamson (2017) the types of charggemlai@ of being
created under the Aétare as-created floating charge, fixed equitable
charge (more specifically identified herein as cuyent specific charge)
and deemed floating charge. In this Unit you wdhin about fixed
charge, as created fixed charge and contingenifpetarge. The other
types of charge will be discussed in subsequemnt uni

@l 2.2 Learning Outcomes

By the end of this unit, you will be able to:
® explain fixed charge
® discuss the categorisation of fixed charge.

=
2.3Fixed Charge

This is made up of “as-created fixed charge” andntmgent
specific charge.” An attempt will be made to expland differentiate
the two species of fixed charge.

2.3.1 As created fixed charge.

This is a charge “that without more fastens oredamed and definite
property or property capable of being ascertained defined”®®

%2 See, section 203 CAMA 2020
8 |llingworth v Houldsworth (1904) AC 355
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Fundamentally, it is a fixed charge. By its naturé, attaches

immediately on creation. This is because the asséfect to the charge
are permanently appropriated to the repayment ef dbbt thereby
secured. This type of charge may be created ovat, lplant, and

machinery, shares in other companies, credit batame the debtor’s
own accounts, book debts and future property. [sog&sible to create
charge over credit balances in the debtor’'s owo@a®? In other words,
can a bank customer that got financial accommoddtmm his bankers
effectively create charge over his own deposit aotevith the bank as
security to payment of the debt obligation?

On the foregoing questions, Mullet?*Jheld that it is conceptually
impossible for a bank to take a security interestai deposit by a
customer. Can you hazard a guess for this positiam®, the bank is a
debtor to the customer in respect of the deposito,Tthe customer
(debtor) being a creditor with reference to thead#paccount, cannot
become his own creditor and sue himself. How do tlounk this
problem can be overcome by the bank? The bank;alpi can validly
place restrictions on the debtor’s right to withdrgaums from the
deposit account. McKendrick (2010:652) writes tHaposit accounts
with a restriction on withdrawal or dealing is eall ‘flawed assets
The mechanism of flawed assets does not vest anyigeinterest in
the bank. The flawed assets doctrine may no loagety in Nigeria.
Thus, with unitary security interest system powdrgdhe STMA 2017,
it is possible to create security interest in aasépaccount?

2.3.2 Contingent specific charge.
Formulated by Onamson (2017) contingent specifiargh is “a

crystallised floating charge under CAMA followinget occurrence of
any crystallisation events spelt out under the "A8Specifically, it is
called “fixed equitable charge” under CAMA 20%0.

Although fixed by dint of crystallisation, it halset statutory audacity to
decrystallise and thus refloat to become a “deeffeating charge.”
What would make a crystallised charge to transrouteansmogrify to a
floating charge? Two factors or conditions havenbadvanced:
= Condition 1: A contingent specific charge can refloat to, once
again, become a floating charge if a receiver onagar is

% Re Charge Card Services Ltd (1987) Ch 150

% See section 29 STMA 2017. Itis also possible to create security interest over a deposit in the
United States

% Section 203(2) CAMA 2020

57



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

withdrawn with the consent of the chargee, the stedlised)
charge shall thereupon be deemed to cease to beed f
(contingent specific) charge and again to becom#oating
charge. The refloatation is conditional on the eoisof the
chargee that the receiver or manager be withdrdwat is, the
receiver or manager is debriefed. A receiver, whay nie
appointed out of court or by the court, is someappointed to
realise the security for the benefit of those oroséhbehalf he
has been appointéd A receiver is someone appointed to realise
the security for the benefit of those on whose lieha has been
appointed®

= Condition 2: A contingent specific charge by transmutation can
become a floating charge if the chargee withdrawsmf
possession before the charge has been fully digelamhen the
(crystallised) charge shall thereupon be deemezkése to be a
fixed (contingent specific) charge and again toonee a floating
charge®® What do you think will make the chargee (creditor)
withdraw from possession? Two considerations adctarmthis.
First, if the creditor sees that the debtor hagdgrool of income-
yielding assets subject to the charge, he couldiptate
premature crystallisation of the charge. Havingetapossession
primarily to receive the income from the assetp&y off the
debt, he could purport to withdraw from possessditie sees or
perceives that the assets could no longer conttougield
sufficient income. Since the creditor will mostdliy leave the
estate of the debtor in a worse state, the withdrais
meaningless. It may send the debtor to the zoneasaivency.
Second, it could be that the creditor entered iptssession
purposely to preserve the assets and prevent thtordéom
dissipating them. In this case, if the chargor/delbbok steps to
begin payment of the debt, it might as well turnn mube penny
wise, pound foolish for the debtor.

The provision for decrystallisation or refloatatiby transmogrification
or transmutation of a floating charge is said toabsource of legal
problems, leading to these questions being posed:
a) Is the provision for decrystallisation successfuteaenacting its
kindred case law?

67 Uwakwe v Odgowe (1989) 5 NWLR (Pt 123) 562
% ponson Enterprises (Nig) Ltd v Njigha (2000) 15 NWLR (Pt. 689) 46; (2000) LPELR-6805
%9 Section 203(2) CAMA 2020
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b) what will be the priority status of the deemed filog charge as
against a floating charge created immediately ptior the
transmutation; and

c) what will be the relationship between the contirigepecific
charge and as-created fixed charge that predatedefloatation
and one which was-created post refloatation?

As to the first question, the provision for decajstation is a failed
legislative attempt to re-enact the case law agsgadecrystallisation of
floating charge is concerned. Failing to captuteases that could give
rise to decrystallisation, the law is silent on wheppens if, after
crystallisation, the chargee did not enter poseassi appoint a receiver
but continued to supply the chargor goods (or teaade further credit)
and allowed the debtor to trade and deal with #8=ts in the ordinary
course. Does it amount to waiver by the chargedghabthe charge is
still floating? Or does the charge become speaifeit enforcement is
waived, so that at insolvency the chargee’s intaxdsbe that of a fixed
chargee? Justifying the foregoing questions, Onanf20617) believes
that it would amount to allowing the debtor and theditor to have the
best of both worlds if the chargor is allowed totoue trading and the
charge is taken to be fixé8.Such a position if allowed would create
animal farm situation with reference to other credi of the company.

On the second question, the issue will turn on wdae should be
reckoned with as regards the now transmuted flgativarge. Is it the
original date of its creation or the date in whithtransmuted to
floating charge from contingent specific charge?ddmnately, the
law did not provide guidance as to what happensuch a charge
which becomes floating by way of transmutation. @ae only seek
guidance from the provision respecting priority ad-created fixed
charges over floating charg&8 Where the date of its original creation
is reckoned with the issue will turn on whether thied party (in this
case Creditor B) with intervening floating chargelmotice of:

a. the original floating charge, in which case he Jale priority,
if he had notice of the original floating chargence the
transmuted floating is a deemed floating chafoer.

" See Agnew v Inland Revenue Commissioners (Re Brumark Investments Ltd) (2001) 2 AC
710 and National Westminister Bank plc v Spectrum Plus Ltd (Re Sepctrum Plus Ltd) (2005)
UKHL 41

™ with notice, the deemed floating charge will take priority over the third-party intervening
(new) floating charge, even if the third party took for value. This is because the transmuted
floating charge is always DEEMED to be floating and not otherwise.
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b. the yet-to-refloatcontingent specific charge but not of the
original floating charge and still proceeded to egic
encumbrancing floating charge by the debtor, thteruening
floating charge will lose priority, since a conterg specific
charge stands in the position of as-created fixedge, or

c. the deemed (refloated) floating charge but nothef ¢contingent
specific charge. The relation back effect of thansmuted
floating charge will significantly improve the ptsn of the
deemed floating chargee. Thus, third party wilkl@siority.

As regards the third question, if the as-createedficharge was made
before the original floating charge (now contingspécific charge), it
will have priority. If it was created on the dayetloriginal floating
charge attached and became a contingent spectdigehit will lose
priority because it is coming later in time to dvet fixed (specific)
charge (albeit it is contingent). Conversely, ik ths-created fixed
charge is created post-transmutation of the coatihgpecific charge,
the position of CAMA with respect to priority ofxied charge over
floating charge would prevalf.

It is possible for deemed floating charge to haverjly over as-
created fixed charge post refloatation. Howeven tenditions must
be met:

o there must be a stipulation in the deemed floatimayge, and
that stipulation must not be an afterthought wipcbhibited
the company from granting any later charge havingrity
over the transmuted floating chargeSuch a stipulation must
have been part of the conditions of the originaafing
charge, now refloated or deemed floating charge.

0 the post transmutation as-created fixed chargeet mange
had actual notice of that prohibition at the timéen the
charge was granted to him. Without such notice ehigities
will not be affected in any way, and he will sustaiclaim to
priority.

If the two conditions are satisfied and applying grinciple of relation
back to the deemed floating charge, any claim tority of the post
transmutation as-created fixed chargee would beaded.

"2 Section 204 CAMA 2020
8 Hallas v Robinson (1885) 15 QBD 288
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Self-Assessment Exercise 10

a) What are the conditions necessary for the presefc
contingent specific charge?

b) What is flawed asset? To what extent does itaipen
Nigerian jurisdiction?

7N\

o/

2.3 Summary

In this unit, you learned about the as-createddfixigarge and contingent
specific charge, which is a floating charge thastallised but remains
likely to transmogrify (change back) to become deeértoating charge.

M
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2.5 Answers to Self — Assessment Exercises

b)

a) The conditions are: (i) a contingent specific cleaan

Self-Assessment Exercise 10

refloat to become a floating charge once againréceiver
or manager is withdrawn with the consent of thergbe,
the (crystallised) charge shall thereupon be dedmedase
to be a fixed (contingent specific) charge and ragai
become a floating charge; (ii) a contingent spedifiarge
by transmutation can become a floating charge €
chargee withdraws from possession before the chiaage
been fully discharged, the (crystallised) chargealls
thereupon be deemed to cease to be a fixed (centir
specific) charge and again to become a floatinggeha

Flawed assets refer to deposit accounts with actsh on
withdrawal or dealing. In the UK, the mechanisnflafved
assets does not vest any security interest in #ek.k
However in Nigeria with unitary security intereststem
powered by the Secured Transactions in Movable tAs
Act 2017, it is possible to create security inséren a
deposit account.

-

se
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UNIT 3 TYPES OF CHARGE — FLOATING CHARGE
Unit Structure

3.1 Introduction
3.2 Learning Outcomes
3.3 Floating Charge
3.3.1 History of floating charge.
3.3.2 Types of floating charge
3.3.3 The nature of interest created by floating charge.
3.3.4 Crystallisation of floating charge.
3.3.5 Distinction between fixed charge and floating clearg
3.4 Summary
3.5 References/Further Reading
3.6 Possible Answers to SAE

@ 3.1 Introduction

The floating charge is said to be “one of the nmstable creations of
equity,” which has remained conceptually elusivénmhstanding “the
volume of case law and literature devoted to italysis.”* For the
English jurisdiction, this has been attributed e hature of floating
charge as “an interest not in specific assetsrbatconstantly changing
fund of assets. English law has always found fialift to grapple with
the concept of a fund™ For Nigeria and in addition to the reasons
attributable to the UK situation, the climate ofsealaw and textual
authorities on the subject of floating charge isuatlly near nonexistent
and inexplicably disappointing. As you can sees thpic will make an
interesting reading and study, so gird loins andisego as we undertake
an in-depth study into this critical equitable tdeployed by creditors to
hedge the credit risk of the debtor.

3.2 Learning Outcomes
* By the end of this unit, you will be able to:Gain a-depth
understanding of floating charge.
* Know the conditions leading to crystallisation lafating.
 Distinguish between fixed charge and floating ckarg

3.3 Floating charge

™ Gullifer, L. (Ed.) (2012 Rep). Goode on Legal Problems of Credit and Security. London,
Sweet & Maxwell, p. 121.
™ Ibid
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A “floating charge” has been profusely and compnsheely defined®
as an equitable charge over the whole or a spdcibart of the
company’s undertakings and assets, including cadhuacalled capital
of the company both present and future, but sottteatharge shall not
preclude the company from dealing with such assdit
a) the security becomes enforceable and the holdezdheursuant
to a power in that behalf in the debenture or theddsecuring the
same, appoints a receiver or manager or enterpogsession of
such assets; or
b) the Court appoints a receiver or manager of susktan the
application of the holder; or
c) the company goes into liquidation.

The above statutory definition aligns with the idddloating charge as
an equitable fiction conveniently deployed to eeabpresent security
to be taken over a shifting mass of present angrduassets.” It is a
“charge over all the assets of a trading busindgshnlooked like fixed
but had to be interpreted as floating in order tmic business
paralysis.”’

Although floating charge has been hailed as thatgrevention of the
equity,® it is likely that it can be exploited by corpaatfficers of an

entity in the vicinity of insolvency. Mindful of th, the law questions
and thus invalidates a floating charge on the ualarg or property of a
company created within three months of the commmaece of winding

up. The transaction may survive if the going conceituation of the
company was intact immediately after creating thating charge?

3.3.1 History of floating charge
Tracing the history of floating Lord S&8trecounted:

By the middle of the 19th century industrial ananceercial expansion
in this country had led to an increasing need bymanies for more
capital. Subscription for share capital could neetthis need and loan
capital had to be raised. But the lenders requaesirity for their loans.
Traditional security, in the form of legal or eqbte charges on the
borrowers’ fixed assets, whether land or goods,|ccawt meet the
need. The greater part of the most entrepreneooalpanies’ assets
would consist of raw materials, work in progres®ck-in-trade and
trade debts. These were circulating assets, rapiadtie normal course
of business and constantly changing. Assets ofdhégacter were not
amenable to being the subject of traditional fowhsecurity. Equity,

"% Section 203(1) CAMA 2020

" Moss, G. (2006). Fictions and Floating Charges: Some Reflections on the House of Lord’s
Decision in Spectrum. In Getzler J. and Payne, J. (Eds.) (2006). Company Charges: Spectrum
and Beyond. Oxford, Oxford University Press, p. 2.

8 Gullifer (Ed), op cit.

7 Section 662 CAMA 2020

8 Re Spectrum Plus Ltd (supra)
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however, intervened. Holroyd v Marshall (1862) 10GH191 was a
case in which a debtor had purported to grant @agage not only over
his existing machinery but also over all the maehjrwhich, during the
continuance of the security, should be placed sénhiil. The question
arose whether the equitable title of the chargeeespect of new
machinery that had been placed in the mill predadeer the rights of a
judgment creditor of the chargor/debtor. Could thargee assert an
equitable interest in the new machinery” Lord CaeiphC held that
he could not. But the House of Lords reversed #wsibn, holding that
“immediately on the machinery and effects bein@di>or placed in the
mill, they became subiject to the operation of thetiact, and passed in
equity to the mortgagees and that in equity itas disputed that the
moment the property comes into existence, the aggaEoperates on
it.

While it could be said that Holroyd v Marshall “ops the way to the
grant by companies of security over any class @utating assets that
the chargor company might possess, full judiciateptance was
accorded to the floating charge in a transactionvitich a company had
issued debentures in 1866 charging its ‘undertakivith payment of
the debenture debBt. In the case, the court construed the word
“‘undertaking” to mean that the company will go amd that the
debenture holder could not interfere until eithee interest which was
due was unpaid, or until the period had arrivedtha payment of his
principal and the principal was unpaid. Thus, ié thompany was
subsequently wound up, the charge becanspexific chargeon the
assets which it then owned, and so the debentuersoranked for
payment before the general credit®s.

The debenture holder would not be entitled to atoact or of any
dealing with the property of the company in theiomady course of
carrying on their business. On this premise thertcbeld that the
debentures by which the company bound itself anditsl estate,
property and effects entitled the debenture holtters specific charge
on the assets of the company which it owned on wgndp, but not
while it is a going concerf.

The proper character of every charge created bgnapany charging
“all its estate, property and effects”, or “its read personal estate” or
“its entire undertakings” has always been floatwmigich would ripen
into a specific charge on crystallisation or ingwigy. As the charge is

81 Re Panama, New Zealand and Australian Royal Mail Co (1870) 5 Ch. App. 318

8 pennington R.R. (1960). “The Genesis of the Floating Charge”. Modern Law Review 23:630,
. 641.

B Holroyd v Marshall (1888) 12 App Cas 523; Re Florence Land and Public Works Co., ex. p.

Moor (1878) 10 ChD 530; a Re Colonial Trust Corporation (1879) 15 ChD 465; and Tailby v

Official Receiver (1888) 13 App. Cas. 523
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a security on the property and undertakings of ¢henpany as a
whole®* at winding up, or upon crystallisation, realisatiof the

security can only on a going concern basis. It oatwe piecemeal by
way of disentangling the assets and systems afdh®any in order to
discharge the secured debt. This is the foundatibrthe duty of

receiver and manager who has powers to continueamg on with the
business of the debtor.

3.3.2 Types of floating charge

Onamson (2017) categorised floating charge int@eeghmamely as-
created floating charge, deemed floating charge geweral floating
charge.

a) As-created floating charge. Péord McNaghten, as created
floating charge is “too convenient a form of seguto be lightly
abolished.® According to Gough (1987) it is “one of the great
legal success stories of Victorian timé&%.These glowing
qualities of as created floating charge emanaten fits very
nature: the chargor is free to meddle with the ghdrassets and
even take them away from the ambit of the secuntythe
ordinary in so far as such dealings is not incaaesiswith the
interest of the chargee.

While meddling and dealing with the assets in thdinary

course, the floating charge interest watches, anvers, over the
assets subject to the charge to ensure that suchilimg or

dealing is in the ordinary course of business efchargor only.
In other words, it will be caught bgsset constraint(the prime
feature of fixed charge) if the chargor, by hisi@ts purports to
set up inconsistent interest to that of the chargiee floating

charge will berth and fix on the subject mattertloé charge
because such dealing cannot be dealing in the andirourse of
business of the chargor.

As noted earlier, the floating charge may be i/dlithey are
created within the twilight period before the conmmement of

8 Gardner v London, Chatham and Dover Railway (1867) 2 Ch App 201

8 Salomon v Salomon (1897) AC 22

8 Gough, W.J., “The Floating Charge: Traditional Themes and New Directions” in Find, P.D.
(Ed), Equity and Commercial Relationships (Law Book Company, 1987), p. 239. In: Ferran, E.
(2008). Corporate Finance Law. Oxford, UK: Oxford University Press, n. 145, p. 369
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winding up®’ In Nigeria, a charge created within three months o
the commencement of winding up is valid (a) if df@rgor was
solvent immediately after the creation of the ckar@) if the
company was insolvent at the time of creationh® amount of
any cash paid to the company at the time; or (¢hef chargor
was insolvent, to the amount of any cash paid spes#ly paid
pursuant to the chard®The provision has been criticized:

i. It is capable of cutting deep into what otherwiseuld have
been available for unsecured creditors.

ii. It could be exploited to secure past unsecuredoiedimess.

iii. The condition which allows ‘subsequent paymenédlin the
face of the common law principle of anti-deprivatfd The
principle deals with provisions in contracts entebefore the
company became insolvent which has a diminishifgcebn
the debtor’s asset pool. The principle is subjedinitations.
It applies only when there is actual reductionha value of
the asset. Hence, if the cash paid is equivaletiiasecurity
charged, the transaction will survive. This miglavé been
within the contemplation of the drafters of the &pe
provision. But the law, loosely drafted, failedidong out the
principle clearly with the result that confusiondasbuse can
herald the implementation of the provision.

Generally, the floating charge has been criticiasdan irrational
“strategy for a lender seeking to gain priority pe¢her creditors
in a useful way.” This is due to the fact that gmjor fixed

chargee or subsequent fixed chargee without netitealways

rank in priority. Alternatively, enforcing the fldag charge pre-
insolvency of the debtor is the best choice buhhie likelihood
that preferred payments will seriously erode theargbe’s
intake

b) Deemed floating charge. This is the same as arggemi specific
charge (called fixed equitable charge under theafc discussed
earlier) that transmogrified by decrystallisationrefloatation to
become floating charge. In the eye of the lawegiter changed its
character; albeit it became floating charge bydnaumation the

87 This was first introduced by section 13 English Companies Act 1907.

# Section 662 CAMA 2020.

8 see Perpetual Trustee Co Ltd v BNY Corporate Trustee Services Ltd (2009) ECWA Civ
1160

% Section 207(4) CAMA 2020 preferred payments are subordinated to the fixed charge but
does not extend to floating charge (section 207(1) CAMA 2020. For the provision on preferred
payments, see section 657 CAMA 2020.
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law takes the position that it never crystallisedhe first place.
Hence, the use of the word ‘deemed’ to qualify Deemed
floating charge creates artificiality as the wodgémed treats
something as if it has qualities that it does rastsess.

c) General floating charge. This is the same withrasted floating
charge but differs in its scope as it is normadien over the
whole undertaking, business, and property of thepamy.

3.3.3 The nature of interest created by floating cirge.

Several theories have been advanced on the ndtureest created by
floating charge. They include:

a) It creates an immediate security interest of soore that “by a
complicated process of addition and subtractiavei$ possible to
arrive at the assets of the company at the daten e charge
crystallised and became enforceaBle.

b) The creditor as chargee holds proprietary interegiech are
merely a modified, defeasible, form of fixed chartge

c) The floating charge creates a present equitablerisgcbut the
holder thereof has no proportionable equitable petgry interest
until the floating charge has crystallised.

d) The floating charge creates a fixed charge witlhente given by
the creditor to the debtor.

e) Itis a present proprietary interest in a fund sfets’*

While you are encouraged to read up all the thepnehat will be

considered and treated here is the theory thatiflpaharge creates a
present proprietary interest in a fund of assetse heory holds that
though floating charge creates immediate propieataerest it does not
thereby change its character to become a mortglhgeevertheless
retains its ambulatory and hovering nature. It iggpto every item or
asset comprised in the security. However, it dagsspecifically attach
to any item of asset until some event (crystalliggtoccurs or some act

1 Garner, B.A. (Ed.). (1999). Black’s Law Dictionary, 7th edn. Minnesota, West Publishing, p.
425.

2 pennington, R.R. (2001). Company Law. (8" edition) Butterworths London, pp 539-541

% Worthington S. (1996). Proprietary Interests in Commercial Transactions. Clarendon Press
Oxford, pp. 79-86; Worthington, S., “Floating Charges: the use and abuse of doctrinal
analysis”. In Getzler & Payne (Eds), op cit, p. 38

% Gullifer (Ed), op cit, p. 126
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on the part of the chargor is done that ripens @aydtallises it into a
fixed security (fixed chargéy.

Pennington (1960) stated that the debenture holcersntervene only
when they have obtained a specific charge on tmepeay’s assets.
Disagreeing, Onamson (2017) argued that the doqustite cannot be
shut against a debenture holder who approachescdhet for an

injunctive relief to preserve the assets subjethéocharge if they are in
jeopardy. Do you think the argument is correct? @hgument is apt
because the law provides a case where enforceraenbacur before
crystallisation. Specifically, the Court can, euérthe floating charge
has not become enforceable, appoint a receiver amager if it is

satisfied that the security of the debenture holdein jeopardy. The
security of the debenture holder is deemed to heopardy if the Court
is satisfied that events have occurred or are aloootcur which render
it unreasonable in the interests of the creditat thhe debtor should
retain power to dispose of its ass@ts.

Gullifer (Ed) states that floating charge is a pregssecurity in a fund of
assets which the debtor company is left free toagarin the ordinary
course of its business, though not necessarily t=ialp free. To make
the theory clearer, the concept of “fund of assetsis usefully
compared to the activity of river Thames:

In English law, a fund is considered to have astexice distinct from

that of its components. The contents of a fundcarestantly changing

as assets are removed from the fund and new ass®ts into it, but

the identity of the fund itself remains unchangedmuch the same

way as the river Thames remains the river Thamspitgethe fact that
the water in it is never the same from one minatéé next.

Using the above analogy, Gullifer (Ed) concludest fltoating charge as
a present security interest in a fund of assets\mtat:

a) as to present security, it is different from a meoatract to give
security at a future date on the occurrence of sigdated
uncertain event; and

b) as to an interest in a constantly changing funchssfets, it is
distinct from an agreement for a provision of séguover a
particular asset where attachment is postponed.

It is interesting to note that even the court hetfled that the creditor
with a floating charge “has a proprietary interlest its interest is in a

% Evans v Rival Granite Quarries Ltd (1910) 2 KB 979
% Section 205(2) CAMA 2020
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fund of circulating capital, and unless and urité thargee intervenes it
is for the trader, and not the bank, to decide towin its busines¥.

3.3.4 Crystallisation of floating charge

As noted earlier, floating charge gives the debtoe latitude to
continue, in the ordinary course of its busineasgdeal with the assets
which are subject of the floating charge, remowarttirom the ambit of
the security and even transfer them to third psudieencumbered by the
floating security. However, transfer does not meaaling in a way
inconsistent with the rights of the chargee, likarging or assigning the
assets to a third party or another creditor.

The flexibility of floating charge as a securitynist in doubt. However,
its disadvantage is that the debtor being in cdofrthe assets subject to
security means that the inherent risk that the atetoiay dispose of the
subject matter of the security unprofitably, thgralndermining the
value of the security and potentially putting itfvency at risk® To
address the moral hazard of the debtor which tbisrially threw up,
the Court is statutorily empowered to appoint &neer and enforce the
security if the assets subject to the securityifat jeopardy before the
occurrence of crystallisation evefit.

Crystallisation is the process by which floatingude is converted into
fixed (specific) security. It can arise under statlby implication of the
law or by agreement.

a) Crystallisation by agreement

Generally, crystallisation events forming the basfsagreement
between the debtor and creditor include:

»= awinding up order is made,

= An administrative receiver (Nigerian equivalentiseceiver
and manager) is appointed.

= The company ceases to carry on business.
» A debenture holder takes possession.

» An event expressly provided for in the debentureuoed.

7 per Lord Walker in Re Spectrum Plus (supra)
% Ferran, E. (2008). Principles of Corporate Finance Law. Oxford: OUP, p. 369
% Section 205(2) CAMA 2020
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Crystallisation by agreement can be automatic wlitre charge is
made to crystallise on the serving of a notice rgEtallisation on the
company,” or by notice, where crystallisation kédace on serving of
a notice of crystallisation on the company.

b) Crystallisation under a statdté

The floating charge will crystallise by implicatiah the law if:

o the security becomes enforceable and pursuantigoatineceiver or
manager is appointed, whether by the court or dutooirt or the
debenture holder enters into possession of suetsass

o The floating charge will also crystallise if thengpany goes into
insolvent liquidation.

o0 Where the debenture is secured by general floathgrge,
crystallisation will occur if the chargor ceases#ory on its business.

Self-Assessment Exercise 11

a) Explain common law anti-deprivation principle.

b) Identify one major criticism of floating charge asneans of securing
the payment of debt.

c) The difference between fixed charge and floatimayge is said to be
a touchstone question. What is this touchstone?

d) Briefly discuss the relevance of Holroyd v Matkhathe evolution
of floating charge.

19
3.4 Summary
In this Unit you learned of the history of floatintharge types of

floating charge, the nature of interest created floyting charge,
crystallisation of floating charge and distinctibetween fixed charge
and floating charge. It is hope you will begin fply the knowledge in
your practice.

M
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m 3.7 Answers to Self-Assessment Exercises

a)

b)

c)

d)

Self-Assessment Exercise 11

The principle deals with provisions in contractteeed before the compan
became insolvent which has a diminishing effectrendebtor’s asset pool. Th
principle is subject to limitations. It applies ynhen there is actual reductio
in the value of the asset. Hence, if the cash [miejuivalent to the securit
charged, the transaction will survive. This mighavé been within the
contemplation of the drafters of the specific psam. But the law the law
loosely drafted, failed to bring out the principtearly with the result tha
confusion and abuse can dovetail the implementatidhe provision.

The floating charge has been criticized as aniamat “strategy for a lende
seeking to gain priority over other creditors inseful way.

The touchstone is whether the chargor is free ® the proceeds of th

ostensibly fixed charge for his own purposes withiie chargee’s consent.

Thus, the basic distinction between fixed and ffgatharge turns upon th
ability of the chargor to deal with the chargedesssremoving them from th
ambit of the security without the consent of thargee. The charge is fixed

and only if the chargor is required to preserve tharged assets, or thei
permitted substitutes, for the benefit of the chargither absolutely, or as part

of the pool of charged assets standing as sedarithe chargor’s obligation.

Holroyd v Marshall (1862) 10 HLC 191 was a casevhich a debtor had
purported to grant a mortgage not only over histég machinery but als(
over all the machinery which, during the continuan€ the security, should
be placed in his mill. The question arose whetherdquitable title of the
chargee in respect of new machinery that had béaceg in the mill
prevailed over the rights of a judgment creditortbé chargor/debtor
Could the chargee assert an equitable interesteiméw machinery” Lord
Campbell LC held that he could not. But the Housd.afs reversed the
decision, holding that “immediately on the machjnand effects being
fixed or placed in the mill, they became subjectthie operation of the
contract, and passed in equity to the mortgageedgtsat in equity it is no
disputed that the moment the property comes inistence, the agreeme
operates on it. Holroyd v Marshall “opened the waythe grant by
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companies of security over any class of circulatisgets that the chargtrr
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UNIT 4 DISTINCTION BETWEEN FIXED CHARGE
AND FLOATING CHARGE

Unit Structure

4.7 Introduction
4.8 Learning Outcomes
4.9 Distinction between charges
I. Nature of Asset Test
il. Control Test
4.10 Summary
4.11 References/Further Readings/Web Resources
4.12 Answers to Self-Assessment Exercises

@ 4.1 Introduction

So far you have been concerned with understandidcaowing what a
fixed charge is as against a floating charge. is timit, you will study
about the difference between the two forms of sgcinterest.

@

* By the end of this unit, you will be able to:Knowet tests for
determining the differences between a fixed change a floating
charge.

» Explain the explain the tests and apply them inagfcal context.

4.2 Learning Outcomes

4.3 Distinction between charges
In drawing the differences between fixed charge #odting

charge several tests are usually applied. Thewadeckontrol test and
nature of asset test. Control test is used here.are encouraged to read
up the nature of assets test.

4.3.3 Nature of Asset test
In the case of Re Yorkshire Woolcombers Associatitad'®*
whereRomer LJ reeled out the features of floating charge. Hd:sai

| certainly think that if a charge has the threarelteristicghat | am
about to mention it is a floating charge: (1) ifsita charge on a class
of asset of a company present and future; (2) at tlass is one

101 (1903) 2 Ch 284
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which, in the ordinary course of the business, wdo¢ changing
from time to time; and (3) if you find that by theharge it is

contemplated that, until some future step is tdikgmr on behalf of

those interested in the charge, the company may oarits business
in the ordinary way as far as concerns the pasdrctlbss of assets |
am dealing with.

With respectRomer LJ appeared to have bundled tne nature of
the subject matter that could be subject to aifigatharge withthe
manner of taking out the security as the fulcrumfiotling for the
presence of a floating charge. From the descriptium conceptual
thought has been given to the exact relationshipr@ght of the two
components relative to the othéf.Due to Romer's seemingly faulty
distinctive characterisation it was, for the fitiste, held that a company
could create a fixed charge over its future déftSubsequent decisions
of the courts diverged between the nature of aS8eisd the degree of
control1®

Discussing the statement of Romer Lard Millet '° stated among
others that the first two features (in Romer LEsdatiption) are typical
of a floating charge but are not distinctive ofTihis is because they are
not necessarily inconsistent with a fixed chargas Ithe third feature
which is the hallmark of a floating charge and serwo distinguish it
from a fixed charge. Since the existence of a figlkedrge constrains the
asset and makes it impossible for the company my @n business in
the ordinary way without the consent of the chdrgleler, it follows that
its ability to do so without such consent is indetent with the fixed
nature of the security. The stage is now set fotrobtest as a definitive
basis for determining the difference between fixkdrge and floating
charge.

02 Chiu I. H-Y. (2006). “The Legal Fabrication of Security Interests in the United Kingdom”.

North Carolina Journal of International Law 31(3) 703, p. 719.

103 Addy, C. (2010). “Fixed and Floating Charges over Book Debts — the Implications of the
House of Lords’ Decision in Re Spectrum Plus Limited (2005) UKHL 41, Part I". International
Corporate Rescue (Special Issue), p. 12 Available online at
http://www.chasecambria.com/site/journal/article.php%3Fid%3D219. Accessed 29/09/2014.

% On decisions based on the nature of the assets, see Re Cimex Tissues (1995) 1 BCLC 409;
Re Atlantic Computer Systems Plc (1992) Ch 505 and Holroyd v Marshall (1888) 12 App Cas
523

195 5 the decisions based on this component, see Re Brightlife (1987) Ch 200.

196 Agnew v Commissioner of Inland Revenue (Re Brumark Investments Ltd) (2001) AC 710
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4.3.4 Control Test

Lord Millet 1" developed a two-stage process for deciphering the
difference between a fixed charge and floating ghaAccording to
him:

At the first stage it must construe the instrumeintharge and
seek to gather the intentions of the parties from language

they have used. But the object at this stage optbeess is not

to discover whether the parties intended to creafexed or
floating charge. It is to ascertain the nature hef tights and
obligations which the parties intended to grantheather in
respect of the charged assets. Once these have been
ascertained, the courts can then embark on thendestage of

the process, which is one of categorisation. Tia matter of

law. It does not depend on the intention of theigsur.

a) Stage one. The parties’ intention should beodisied from the
language used. The purpose of this stage is tdifgéine specific rights
and obligations which the parties granted to edtieroas far as the
assets subject to security is concerned. Thukeifights and obligations
do not give or donate what they purport, the doamimmay be
recharacterized for going against the doctrinehahs® or the principle
of mislabeling.

Lord Diplock in a classic formulation of the doctrine stateal th sham
means acts done or documents executed by the paotithe ‘sham’
which are intended by them to give to third partedo the court the
appearance of creating between the parties’ leghatsrand obligations
different from the actual legal rights and obligas (if any) which the
parties intend to create. One thing, however, éarcin legal principle,
morality, and the authorities... that for acts orwwoents to be a ‘sham’,
with whatever legal consequences follow from thad, the parties
thereto must have a common intention that the@atf®cuments are not
to create the legal rights and obligations whiatythive the appearance
of creating'%

b) Stage two. Subject to the outcome of stage tre,court
proceeds to categorise the security arrangemestaltnatter of law and

107 jhi
Ibid.

122 Snook v London and West Riding Investments Ltd (1967) 2 QB 786
Ibid
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has nothing to do with the intention of the partidhat is where
recharacterisation comes into the picture.

The control test helps to attribute the correcialdgbel to the
package of rights and obligations of the partidse Tourt has applied
the control test (using the two-stage process)dodgeffect’® Thus
Lord Walker used the control test to draw out the differeneavieen
fixed charge and floating charge. For fixed chatbe,assets charged as
security are permanently appropriated to the neygay of the sum
charged, in such a way as to give the chargeeg@iptary interest in the
assets. For floating charge, the debtor retaingpdtiveer of control over
the assets subject to the security. The chargea Ipagprietary interest
in a fund of circulating capital, and unless andilwrystallisation the
debtor’s right to run its business and thereby made of the assets in
the ordinary course of its business, includingegmove them from the
ambit of the security, remains sacrosanct.

Therefore, the touchstone of the difference betwentwo is
whether the chargor is free to use the proceedbheobstensibly fixed
charge for his own purposes without the chargeetssent. To this
Worthington surmised that the basic distinctionwesstn fixed and
floating charge turns upon the ability of the gwmarto deal with the
charged assets, removing them from the ambit @fstrcurity without
the consent of the chargee. The charge is fixaddfonly if the chargor
IS required to preserve the charged assets, arghamnitted substitutes,
for the benefit of the chargee, either absolutetyas part of the pool of
charged assets standing as security for the chargiaiigation.

Self-Assessment Exercise 12

c) ldentify and discuss the touchstone for detemgirthe
distinction between fixed charge and floating clearg

d) Why do you think the “nature of asset test” fdilas a
definitive basis for determining the differencewmsstn
fixed charge and floating charge?

e) Define the doctrine of sham.

19

4.4 Summary

119 Re Spectrum Plus Ltd (supra)
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Apart from the types of charges capable of beirepted under the
Act''' (as-created floating charge, fixed equitable chargnore

specifically identified in this work as contingespecific charge) and
deemed floating charge) which you studied earhethis Module, you

saw in this unit the defining characteristic betwdxed charge and
floating charge. The touchstone is in the natureooitrol exercised over
the asset subject to charge and not necessarilyatiiee of asset.

M
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m 4.6 Answers to Self — Assessment Exercises (SAES)

c)

d)

Self-Assessment Exercise 12

The touchstone for determining the distinction hestw fixed charge and
floating is control test. It rests on the foundatiof freedom. Hence, it is
floating charge if retains the power or abilitydeal with the charged assets,
including removing them from the ambit of the s@guwithout the consent
of the chargee. Inversely, the charge is fixedndl anly if the chargor is
required to preserve the charged assets, or taginifted substitutes, for the
benefit of the chargee, either absolutely, or a$ gathe pool of charged
assets standing as security for the chargor’s atidig.

To find why the nature of asset test failed, onest first of all take a tour of
the statement of Romer LJ in the Woolcombers dasinat case he said: “I
certainly think that if a charge has the three abtristicsthat | am about to
mention it is a floating charge: (1) if it is a ¢ha on a class of asset of a
company present and future; (2) if that class is which, in the ordinary
course of the business, would be changing from torgme; and (3) if you
find that by the charge it is contemplated thatjl some future step is taken
by or on behalf of those interested in the chatiye,company may carry on
its business in the ordinary way as far as conctresparticular class of
assets | am dealing with.” From the above stateméme first two
qualifications of a floating charge may not reatlg correct. While they
qualify as features of floating charge, it is notcammon to find a fixed
charge having similar qualities. It is the thirdatity that truly reflects the
distinctive feature of a floating charge. It tatifsthe the ability of the debtor
to deal with the assets and even remove them fnemamnbit of the charge in
the ordinary course of business. In other words,dbscription bundled up
the features of fixed charge and floating charge.tflat extent, it is not
possible that the nature of assets test can bess lfar deciding the
distinction between fixed charge and floating clkargevitably, control test,
which represent the third quality in Romer LJ'stestaent is understandably
the touchstone for determining the difference okimgthe distinction.

In Snook v London and West Riding Investments(L&67) 2 QB 786, Lord
Diplock in a classic formulation of the doctrinetstha sham means acts
done or documents executed by the parties to ttariswhich are intended
by them to give to third parties or to the couwt #ippearance of creating
between the parties legal rights and obligatiorffeerdint from the actual
legal rights and obligations (if any) which the s intend to create. One
thing | think, however, is clear in legal principlenorality and the
authorities... that for acts or documents to be arishwith whatever legal
consequences follow from this, all the parties eéteemust have a common
intention that the acts or documents are not tater¢he legal rights and
obligations which they agive the appearance of ang:
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UNIT 5 INTERESTS CAPABLE OF CREATION UNDER
COMPANIES AND ALLIED MATTERS ACT 2020

Unit Structure

5.1 Introduction

5.2 Learning Outcomes

5.3 Interests capable of creation under CAMA 2020
4.3.1Examples of Interests
4.3.2Registration

5.4 Summary

5.5 References/Further Readings/Web Resources

5.6 Possible Answers to SAE

@ 5.1 Introduction

As you have seen earlier, it is intra vires the pswof a company to
borrow money for the purpose of its business oeatsjand to mortgage
or charge its undertaking, property and uncallegita or any part
thereof, and issue debentures, debenture stocko#mel securities
whether outright or as security for any debt, ligpbr obligation of the
company or of any third parly? In other words, the law appreciates the
necessity of credit in the life of a company. ThevIsimilarly made
protections for the creditor by requiring that #mesets of the company
could be made available as security for repaymettteoloan (principal
and interest). It is not surprising the law regsiitbat certain interests
created by companies must be registered. This eevtinis unit comes
in: to consider the interests capable of beingteteander CAMA 2020.

@ 5.2 Learning Outcomes

At the end of this unit, you should be able to krtbe various species of
interests which a company can create for purpog$esecuring the
payment of money it borrowed for its business.

5.3 Interests capable of creation under CAMA 202

The categories of interests which a company caateras security for
payment of its debt obligation are specifically Ispmut in the law.

112 gection 191 CAMA 2020
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Generally, the interests are within the provincelmdrges, but may take
various forms. This is what has been called exasnpfanterests that a
company can validly create to secure a financiebacnodation.

5.3.1 Examples of interests that can be created.

The interests registrable under the law includéharge for the
purpose of securing any issue of debentures; agehaver uncalled
share capital of the company; a charge over a shigircraft or any
share in a ship; a charge created or evidencea lnyserument which if
executed by an individual would require registnatas a bill of sale; a
charge over land, wherever situate, or any intetestein, but not
including a charge for rent or other periodical 98suing out of land; a
charge over book debts of the company; a floatihgrge over the
undertaking or property of the company; a charger @alls made but
not paid; and a charge over goodwill, on a paterd écence under a
patent, on trademark or on a copyright or a licemader a copyright
(i.e., charge over intellectual property). For tb@irse, one example of
the interests will be considered, to wit chargerobeok debts of a
company. You will benefit by reading up other exéespn the course
of your study.

Charge over book debts of a company

Book debt is a debt arising in the course of armss and due or
growing due to the company that such a debt wouldould in the
ordinary course of such a business be entered lirkegt books relating
to the business of the compahyAnother definition sees book debts of
a company as debts arising in a business in whighthe proper and
usual course to keep books, and which ought tontexed in such books
and includes a future book debts of the compahi.does not cease to
be book debts simply because it is not enteredarbboks.

(a) What is the nature of charge over book debts?

The nature of charge over book debts of a compamybe fixed or
floating. On the cases, the test is who is in adrdr where does control
reside? It is a fixed charge if and only if, thghts and obligations
between the parties are sufficient to ensure thatcharged assets are
preserved for the benefit of the chargee.

113

e Independent Automatic Sales Ltd v Knowles & Foster (1962) 1 WLR 974

Per Lord Esher MR in Tailby v Official Receiver (supra)
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A charge is fixed which required the company to dlybook debt
collections into an account specially designatedhe purpose with the
chargee bank. If chargee is in control, it implieat the chargor will be
expressly prohibited from making drawings withdut prior consent of
the chargee sought and obtairi&d.

On the other hand, charge over book debts can healgyof a floating
charge. This will be the case where the chargothe$iberty to remove
the charged assets from the ambit of the secunidlyuse them, or their
permitted substitutes, for its own benefit, rattheam preserving them for
the benefit of the chargee. Ultimately, the natfreharge over the book
debts of a company turns on the touchstone questiomhether the
chargor has the freedom to use the proceeds.

(b) Bearing in mind that a creditor can take fixadd floating charge
over the same asset to secure different liabilitieg not the same
liability, is it practicable to create fixed chargever the uncollected
proceeds of book debts and contemporaneouslyeffisdting charge
over its proceeds?

A company granted a charge over its book debtsiesgpd as a fixed
charge over the uncollected book debts and a figatharge over their
proceeds™® It was held that there were commercial advantégeboth
parties to these arrangements and that the pavees free to agree to
such terms. It accordingly upheld the wording te #ffect that the
uncollected debt was a fixed chargé.

Several writers including Goode (1994) and Worttong(1997) have
criticized the decision. Goode argued that it i$ possible to create
separate security interests over a debt and itsepds. However, it is
possible to create a single, continuous securay mfoves from debt to
proceeds. Rejecting the argument that the booksdatd its proceeds
constitute an indivisible asset, Worthington pasted that the decision
in the case was nevertheless flawed. She felthleavrong decision was
due to the fact that the security arrangement @&tbwhe chargor the
freedom to deal with the charged assets and retheve from the ambit
of the security without recourse to the chargeehSaidealing must be
in the ordinary course.

115 Re Brumark Investments Ltd (supra) and Re Spectrum Plc Ltd (supra)

116 Re New Bullas Trading Limited (1994) 1 BCLC 485
17 Sealy, L.S. and Hooley, R.J.A. (2009). Commercial Law: Text, Cases, and Materials.
Oxford, Oxford University Press, p. 1050.

82



CLL806 LAW OF SECURED CREDIT TRANSACTIONS I

As between the positions of Goode and Worthingtbe, court felt
inclined to go with the latter. It ruled that toachcterize a charge over
book debts as fixed, both the uncollected bookglaht their proceeds
after collection must be under control of the cleanglder'®

Specifically, in rejecting the decision in New Badl case, the Court
made the following pronouncements:

Their Lordships turn finally to the questions whibhve exercised
academic, commentators, whether a debt or otheivaue can be
separated from its proceeds; whether they repressimgle security
interest or two; and whether a charge on book deitsssarily takes
effect as a single indivisible charge on the delnis their proceeds
irrespective of the way in which it may be drafted.

Property and its proceeds are clearly differenetasOn a sale of
goods, the seller exchanges one asset for anoBwh assets
continue to exist, the goods in the hands of theeband proceeds of
sale in the hands of the seller. If a book delatsisigned, the debt is
transferred to the assignee in exchange for moray o the
assignor. The seller's former property right in tbject matter of
the sale gives him an equivalent property rightits;h exchange
product. The only difference between realizing btd® assignment
and collection is that, on collection, the debivisolly extinguished.
As in the case of alienation, it is replaced in laads of the creditor
by a different asset, namely its proceeds.

The Court of Appeal saw no reason to examine thecejatual

problems further. They held that, even if a delat & proceeds are
two different assets, the company was free togedhe uncollected
debts, and accordingly the charge on those adseisg(the assets
whose destination was in dispute) could not bexa4fi charge.
There was simply no need to look at the proceedf.at

If the company is free to collect the debts, thewreaof the charge on
the uncollected debts cannot differ according toetiér the

proceeds are subject to a floating charge or atesmioject to any
charge. In each case the commercial effect is déinees the charge
holder cannot prevent the company from collectihg tebts and
having the free use of the proceeds. But it doddailmw that the

nature of the charge on the uncollected book detatg not differ

according to whether the proceeds are subjectfixced charge or a
floating charge, for in the one case the chargddratan prevent the
company from having the use of the proceeds anthenother it

cannot. The question is not whether the comparfyes to collect

the uncollected debts, but whether it is free tosdofor its own

benefit...

118

o Agnew v IRC (supra) and Re Spectrum Plus Ltd (supra)

Per Lord Millet, ibid

83



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

To constitute a charge on book debts a fixed chatge sufficient to
prohibit the company from realizing the debts ftselhether by
assignment or collection. If the company seeks [gsion to do so in
respect of a particular deb, the charge holderefrse permission or
grant permission on terms and can thus direct gptication of the
proceeds. But it is not necessary to go this farthir Lordships have
already noted, it is not inconsistent with the fixeature of a charge
on book debts for the holder of the charge to agpbie company its
agent to collect the debts for its account andtemehalf. The Siebe
Corman casé’ merely introduced an alternative mechanism for
appropriating the proceeds to the security. Thegeds of the debts
collected by the company were no longer to be tmmteys, but they
were required to be paid into a blocked account wite charge
holder. The commercial effect was the same: theqeds were not at
the company’s disposal. Such an arrangement isgsient with the
charge being a floating charge, since the debtsi@travailable to the
company as a source of its cash flow. But theirdsbips would wish
to make it clear that it is not enough to providethe debenture that
the account is a blocked account if it is not ofetas one in fact...

(c) What is the nature of a charge securing fluctuatingount?

Section 227 CAMA 2020 provides that where a chasgexpressed to
secure all sums due or to become due or some athesrtain or
fluctuating amount, it shall state the maximum sieemed to be secured
by such charge (being the maximum sum covered dgtédimp duty paid
thereon) and such charge shall be void, so farngssacurity on the
company’s property is thereby conferred, as respmay excess over the
stated maximum. Such a charge remains valid ifa@ditional stamp
duty is subsequently paid on such charge; andt(Bphwtime thereafter
prior to the commencement of the winding up of ¢dbenpany, amended
particulars of the said charge stating the incréasgximum sum
deemed to be secured thereby (together with thggnatiinstrument by
which the charge was-created) are delivered t&€¥h€ for registration.

Once the steps are taken, the charge becomesiadféatthe extent of
the increment. However, it only operates against security interest
acquired in respect of the same property aftemtpkine steps. In other
words, any proprietary interests acquired on tlop@rty before the date
of registration of the increase are not affe¢t@dn such a case, the
interest of the creditor who acquired the secuiitierest prior to

registration of the increase will rank in prioritg the extent of that
increase. At the outset it must be pointed out that provision is

120 Sjebe Gorman & Co Ltd v Barclays Bank Ltd (1979) 2 LR 142
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applicable to all categories of interests whichampany can create
under CAMA. Its application is not limited to theodk debts of a
company. However, in this work, it is analysed he tight of the book
debts of a company.

The only discernible purpose the provision sergeevenue generation
for the government. This explains the emphasis ayment of stamp
duty on the excess amount above the registeredmuaxi The provision
can encourage collusive practices between secueeitars and debtors.
The fear of collusion is rife because of the opedesl nature of the
provision. For instance, under the English jurisdit certain acts will be
construed as anti- deprivation principle if theycweced within the
relevant time at the debtor’s insolvency. In othards, creditors with
fixed charge security could easily collude with web to exploit this
provision to balloon the value of their security merely paying the
stamp duties and observing the filing requirementsth respect to
floating charge holders, it is submitted that thisvision will be subject
to the provision which spells out the effect ofl@afing charge created
within three months while the company was being mebup Onamson
(2017) argue that the provision on failed miserataymimic the US
Article 9 filing system where a single financingteiment is required in
the life of a credit relationship, whether the amiofluctuates or not. It
should be noted thatthe regime of STMA 2017 traargpig the Article 9
UCC unitary system of security interest into Nigehas made the use
and filing of financing statement possible. Howewars does not apply
to security interests governed by CAMA 2020.

5.3.2 Registrationt™
When a company creates an interest on any of itpepty or

undertakings it must take steps to comply with tbguirements of the
law as to registration of that interest. The reguient of the law relating
to registration of interests created by companggelevant in two
respects. One, failure to register renders theraestevoid against the
creditor and liquidator. The interest thereby adais subordinated to
that of subsequent creditor with a registered @geover the same asset.
Two, it is relevant to the operation of the prigribf a legal interest over
an equitable interest. A registrable but unregestemterest will be
immediately available to the general body of unsedicreditors while
secured creditors will rank in priority. Notwithst#ing, the fears has

121 Source: Onamson (2017). Law of Creditor Protection in Nigeria.
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been allayed for an unregistered charge is stilidvéowards the
company, and outside liquidation the chargee camnoese all remedies
conferred by the charge. However, the charge iglithagainst a secured
creditor with perfected interest. Essentially aisggble charge which is
not registered is fundamentally fatal to the cafséhe creditor/chargee.
Therefore, the safe route is to register and awpgortunities which
could put the creditor in a tight corner.

In Nigeria, once a registrable interest is credbgda company, the
prescribed particulars of the charge together witd instrument by

which the charge is created or evidenced must beeded or received

by the Commission for registration in the presatilmanner within 90

days after the date of its creation. In other wpadty interest created by
the company which falls within the categories ofis&rable interests
must be delivered to the Commission for registrati®therwise, the

instrument of charge shall be void and the loamsztby the instrument
shall be ordinary debt falling to be immediatelyglale. If this happens,
the creditor can only enforce payment through ainary action for

liquidated money demand. The word ‘prescribed’ caty mean the

form of registration for such charges. In practiteefers to the CAC

‘Particulars of Charge’ Form CAC-8 (Form MGO1 iretbK).

Specifically, the particulars of the charge includigte of the charge,
persons (parties) entitled to the charge, the amsecured by the
charge, and short particulars of the property, ite subject matter of the
charge. It is the duty of the chargor company tpster the charge, albeit
any other person can do it and claim for refundhef fees spent in so
doing from the company. Failure to deliver the nastent of charge is
attracts “such penalty as may be prescribed by tramission for every
day during which the default continu€8 However, registration can be
made out of time. On application to the court, @ynbe granted if it is
shown that the registration will not prejudice tinghts of other persons
acquired before the registration is actually mahportantly, it should
be noted that an agreement to give a charge at &dore date does not
amount to a charge and is thus not registrable.

122 Section 225(2) CAMA 2020. It used to be a specific amount under CAMA 2004, section

199(3)
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Self-Assessment Exercise 13

a) What are the arguments against the feasibilitpnafntaining a
fixed charge over the uncollected book debts artbeasame time
creating floating charge over the proceeds of thekbdebts.

b) List at least five examples of registrable chacgpable of being
created under CAMA 2020

A

v/
5.4 Summary

In this you learned of the various examples ofrgdges a company can
grant as security. Specifically, the use of booktsldo create security
interest by way of a fixed charge or floating cleargas exhaustively
discussed. Now you know that to create a fixed gdaver book debts
the creditor must retain control in fact not in wer The question of
registration was also discussed, comparing whatimdhere to the UK.

M
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|x‘ 5.7 Answers to Self — Assessment Exercises

Self-Assessment Exercise 13

(a) Goode argued that it is not possible to createragpaecurity interests over a debt and
its proceeds. However, it is possible to createngle, continuous security that moves
from debt to proceeds. Rejecting the argument thetbook debts and its proceefls
constitute an indivisible asset, Worthington pcatedl that the decision in the case was
nevertheless flawed. She felt that the wrong decisvas due to the fact that the
security arrangement allowed the chargor the freetibdeal with the charged assets
and remove them from the ambit of the security athrecourse to the chargee. Such
a dealing must be in the ordinary course. As batwibe positions of Goode and
Worthington, the court felt inclined to go with thater. It ruled that to characterize|a
charge over book debts as fixed, both the uncelebibok debts and their proceeds
after collection must be under control of the clednglder

(b) Examples of registrable charges under CAMA 202Quite.
(i) a charge over a ship or aircraft or any shareship.
(ii) a charge created or evidenced by an instrumentwhexecuted by an individual
would require registration as a bill of sale.

(iii) a charge over land, wherever situate, or any istareerein, but not including &
charge for rent or other periodical sum issuingajuand.

(iv) a charge over book debts of the company.

(v) a floating charge over the undertaking or propeftthe company.

(vi) a charge over calls made but not paid.

(vii) a charge over goodwill, on a patent or a licenadeum patent, on trademark or ¢n
a copvriaht or a licence under a copvriaht (i.barae over intellectual propert T
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MODULE 4 CORPORATE INSOLVENCY #

Unit 1
Unit 2
Unit 3
Unit 4
Unit 5
Unit 6
Unit 7
Unit 8

UNIT 1

Introduction to Corporate Insolvency
Company Voluntary Arrangements
Administration

US Chapter 11 Bankruptcy Procedure
Receivership

Arrangements and Compromise
Company Liquidation

The Insolvency Practitioner

Introduction to Corporate Insolvency

Unit Structure
1.1. Introduction
1.2. Learning Outcomes
1.3. Corporate Insolvency
1.3.1. Theories of Insolvency
1.3.2. The Philosophy and Principle of Insolvency
1.3.3. Tests of Insolvency
1.3.4. Indicia of Insolvency Proceeding

1.3.5. Corporate Insolvency Approaches or Mechanisms

1.4. Summary
1.5. References/Further Readings/Web Resources
1.6. Possible Answers to Self-Assessment Exercises

@ 1.1 Introduction

When a company borrows money, it is expected tayezcording to
the terms of the debt contract. However, it is fmdsgshat the company
may find it hard to cope with repaying the debt.nylaeasons can
account for this. It might be the company is on tiaeterhooks of the
ebb and flow business life cycle, against whichathbcan prevent; or
the governance systems, if any existed, were comigeal; or the

123

The Module is principally concerned with corporate insolvency. For a reading on private
insolvency, see Eales, P. G. (1996). Insolvency: A Practical Legal Handbook for Managers.

Cambridge, England: Gresham Books.
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company’s risk and compliance framework was faultysuming one
has been in place. Companies can take carefullyratéd steps to avoid
insolvency completely. Yet, businesses can, andallointo hard times
due to the inevitable ebb and flow of business &}l Whatever the
reason, if a company finds itself in such a situatiit should,
expectedly, activate plans to walk itself out afutole through friendly
non-contentious restructuring mechanisms. Perhaps Institute of
Chartered Accountants of England and Wales (ICAEB&Yen Stage
Business Recovery Paradigii® helpful guide for companies desirous
of escaping the trap of insolvency might helpsltlso useful to check
out The Ostrich’s Guide to Business Survival by R3* Except the
troubled company takes step to avoid insolvertcghould be prepared
to face the uncertain future strewn with highly gdicated and often
litigious insolvency processes.

To process an understanding of the underpinningpsdlvency
systems, theories of insolvency law, based on niwvendramework,
have been advanced. They include traditionalistd proceduralists
schools. You will see the relationship between angll of the theories
and insolvency legislations that adopt and proma@gous types of
corporate insolvency schemes, from rescue mechanisntiquidation
approaches. Corporate insolvency processes incloiipany voluntary
arrangements, scheme of arrangements and compsymise
administration, receivership, and liquidation. Tlad¢ter occurs where
company’s assets are taken to pay off the outsignaionies owed’’
CAMA 2020 recognises and validate all these insutyeapproaches.

@ 1.2 Learning Outcomes
At the end of this unit, you will be able to:

. give a brief history of insolvency.

. state the theories that underpin insolvency regime.

. Explain the different types of insolvency.

. apply the approaches to insolvency in practicakbsions.
P~ N

111

124 Trevor v Whitworth (1887) 12 App Cas 409

125 Accessed 23/5/2023.

126 Accessed 1/7/2023

127 | egal Practice Areas: Restructuring and Insolvency Law.
https://www.law.ac.uk/employability/legal-practice-areas/restructuring-and-insolvency-law/.
Accessed 12/2/2023.
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1.3 Corporate Insolvency
Insolvency means inability to pay debts. On theh riastory of

insolvency law,you will do well to do a bit of reading on your p#?®
Meanwhile, Anderson (2016) noted that “insolveneyv | pre-dates
company law by several centuries. The first insotyelegislation was
passed in 1542, during the reign of Henry VIII. Thas an Act dealing
with the insolvency of individuals whereas modeompany law and its
attendant insolvency rules are generally understooderive from the
Companies Act 1862. Recognisable traces of thdvesoy provisions
of the 1862 Act survive to this day in the InsolegnAct 1986.%%°
However, Levinthal (1919) traced the history toeai@d earlier in time
than 1542, and successfully showed the connecfidgawomerchant to
bankruptcy:*°

Generally, during the era when the thinking wgdlitus ergo
fraudator** the bankrupt or insolvent was thoroughly stigmatjse
chastised and severely punished. Then the cred#drthe privilege of
de debitore in partes secando™** “to cut the debtor’s body into pieces
and share it out proportionately, according todtze of debts** This
harsh attitude has today given way to a more acauating regime
that seeks to rehabilitate the debtor if it is oxedly feasible to do so.

The last effigy of the brutality of bankruptcy regg of antiquity was the
case of John Perott, who “feloniously concealedanfriais Creditors a
great Part of his Estate and Effe¢t§’and thereby feigned bankruptcy.
Onamson (2017:72) recounted his story describedhaklen in a
labyrinth of prevarication and perjury.” He was suarily tried and
hanged in November 176%

128 See Levinthal, L.E. (January 1919). The Early History of English Bankruptcy. University of

Pennsylvania Law Review, vol 67(1), 1. Available online at
https://scholarship.law.upenn.edu/cqi/viewcontent.cqi?
article=7675&context=penn_law_review; Gratzer, K. & Stiefel, D. (Eds). (2008). History of
Insolvency and Bankruptcy from an International perspective. Available online at
https://www.diva-portal.org/smash/get/diva2:15847/FULLTEXT01.pdf
129 Anderson, H. (2016) 'An Introduction to Corporate Insolvency Law', Plymouth Law and
Criminal Justice Review, 8, pp. 16-17. Available at:
https://pearl.plymouth.ac.uk/handle/10026.1/9038
B00p cit, p. 3.
131 Meaning, “insolvent thus a swindler.”
132 5aid to the name of a law contained in the Twelve Tables. It means “of cutting the debtor in
pieces.” See The Law.Com Dictionary. Accessible at https://dictionary.thelaw.com/de-debitore-
in-partes-secando/
133 The Gazette (Official Public Record). The historical treatment and perception of bankrupts.
https://www.thegazette.co.uk/all-
notices/content/100723#:~:text=In%20ancient%20Roman%20law%2C%?20the,t%20change%20
%Q%ZOindividual's%ZOcharacter. Accessed 12/5/2023.

Ibid.
1% See also, Eales, P.G. (1996). Insolvency: A practical legal handbook for managers.
Cambridge, Gresham Books, p. 4.
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As to corporate insolvency, Eales (1997) recountghie following
words:

The law regarding the insolvency of a limited comp@n England
and Wales has developed along with the growth efcdmpany as
such. (...) The first Joint Stock Companies Act wassed in 1844.
Until that time the shareholders of the ‘compangdhunlimited
liability for the company’s debts and there wasditifference in
practice between the insolvent liquidation of tlmenpany and the
bankruptcy of the individual. Once the conceptiofited liability
was introduced in 1844 the whole manner of the imipdip of a
company had to be restated. The principle of theil ‘wof
incorporation’ which was further developed with tloase of
Salomon v Salomon & Co Ltd (1897) provided vitalwtninking.
Thus, there developed two main ways (approachesjrafing up a
company which cater for both the situation of tbenpany and that
of the shareholders. These are the voluntary laiiod and the
compulsory liquidatior®® (Words in bracket mine)

As you will see in due course, there are, todayremthan two
approaches to insolvency, whether in Nigeria or Wmited Kingdom.
Various theories propped on normative perspectiieve been
developed to enable us to understand the efficiemdly utility of each
approach. These approaches have been examinetizeimsg as you
will see, is an event. When it occurs in the lifean entity, it takes one
of two forms or both. At this point, what will bgigating your mind is,
why insolvency regime in the first place? What e tfunction and
benefit of insolvency law. These will be exploredhe subsequent parts
of the Unit.

1.3.1 Theories of Insolvency

What are the theories of insolvency law? Etukak(20il4) explains
that:

There are numerous theories available for explgirphenomena in
different areas of law. However, most theories rdolvency law are
normative in nature. ‘Normative’ is a term of aktthough the term has
specialised contextual meanings in different fielafs study, it is
however used specifically in law to describe they wamething ought
to be done according to a value position. Normastetements are
value statements. They describe the actions armbimats each theorist
values. Thus, in the context of insolvency, norgetheories express
opinions to be valued or postulate what insolveaayought to bé>’

136 1bid, pp. 107-108.
137 Etukapkan, S.E. (2014) The Lost Voice in Insolvency: Theories of Insolvency Law and their
Implications for the Employees. Nottingham Law Journal 23, p.38
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In other words, the theories of insolvency represescholastic attempt
to set out what an ideal insolvency legal regimeusth be. Thus, where
the theories are divergent and distant from théuéddegal position, it
should be the basis for further interrogation @& theories. Generally,
there are two schools: the Traditionalist and Pdacaist. Laying out
the differences between the two schools, Baird §19fates that:

The traditionalists' basic approach stems fromraviction that bankruptcy
law plays a special role in our legal system andhades substantive goals
that are both important and distinctive. This gratgmtains not only
scholars firmly ensconced in the academy but alaottioners and judges
who write and are active in legal reform. (On théheo hand, the
proceduralists’) distinctive characteristic is fiteus on procedure and its
belief that a coherent bankruptcy law must recaghisw it fits into both
the rest of the legal system and a vibrant markenemy. (Words in
bracket mine)

He summed that each school has its kindred theatetssumptions or
beliefs that arose from the divergent ways theywansd three sets of
guestions, to wit:

* First Set: What role should bankruptcy law playkeeping a
firm intact as a going concern? Should that roleabgthing
more than determining whether keeping the firmdntaakes
economic sense...?

*Second Set: To what extent can one consider batdyrup
closed or an open system? To what extent shoullrbpity
rules be crafted with an eye to the way they affdot
incentives of those who are involved with firmsttaae not in
bankruptcy and have no immediate prospect of getivere?
To what extent does bankruptcy law affect the wayestors
and entrepreneurs behave when a firm is in goodn&ial
health? Or, to put the matter differently, to wiextent can
courts shape bankruptcy law by focusing almostegtion the
parties before them and making sure that all tHevaat
interests are dealt with sensiblyd what extent should the
legal system focus on making the best of a badtstuthat no
one anticipatedand in which the rights of all the players must
be balanced along with those of the community aghale?
(Italics mine).

*Third Set: Once a society settles on a particuldrstntive
policy, how does it implement that policy?
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Janger (2001) summarised the above three-set gogsthus:
(i) whether the Bankruptcy Code should seek to rehatalfirms;
(i) whether bankruptcy judges should alter non-banksupt
entitlements in order to rehabilitate firms; and
(i) whether bankruptcy judges are capable of diststgng likely
candidates for reorganization from firms that agstohed to fail.
The paradigmatic proceduralist answers “no” to egedstion, while the
paradigmatic traditionalist answers “yes” to ahe'*®

(a) Proceduralist Theory

As against traditionalists (discussed below), theppnents of this

theory “contend that insolvency law should addissges that arise only
within bankruptcy and non-insolvency creditors ddawt be protected
by law unless doing so maximises value for creditbf On this basis,

insolvency has no business keeping a sick companifeosupport. The

law should strive to prevent creditors’ uncoordathtactions from

precipitating premature insolvent liquidation ofetltompany. As to

secured creditors, their bargain should not beuhsd, whether in an
insolvency setting as well as in a non-insolveretyirsg.

What is secured creditor’s bargain? It is the pyathe creditor secures
against the assets of the debtor subject to theigeclo proceduralists,
“animal farm situation**° cannot be avoided with reference to the estate
of the insolvent debtor. Therefore, the securedlitye should not be
arm twisted by recognising the calls for fairness exuity of
distribution, such as to employees, unsecured tomesgi and other
stakeholders, except they are to be implementedidsutinsolvency.
Animal farm exposes the hollowness of the muchemuequality of
treatment of creditors” in insolvency. It rides tdme fact that in the
debtors’ insolvency all creditors (secured and oussd) are equal, but
some (secured) are more equal than others (unshcliréays bare the
stark discrimination against the latter.

138 Janger T. (2001), “Crystals and Mud in Bankruptcy Law: Judicial Competence and Statutory

Design”, 43 ARIZ. L. REV., pp. 559-566. Cited in: Shekar, M. and Guru, A. Theoretical
Framework of Insolvency Law, p. 46. Available online at
https://ibbi.gov.in/uploads/reResources/158497d3735f154918648288e56dfebc.pdf Accessed
30/5/2023.

139 Alan Schwartz (1998), “A Contract Theory Approach to Business Bankruptcy”, 107 Yale L. J.
1807, 1851. Cited in Ibid, p. 46.

140 A phrase coined by Onamson (2017) referring to the secured creditor's leverage which
thrives on discrimination by exclusion of the general body of unsecured creditors. It makes
hopeless the insolvency paradigm of equality of creditors and creates a system in insolvency
where all creditors (secured and unsecured) are perceived equal, but some (secured) are
actually more equal than others.
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Emphasising the point in relation to creditor'sdmn as the fulcrum of

proceduralists’ postulation, Mooney (2004) stateat procedure theory:

a. insists that bankruptcy law exists to maximize tbeoveries for
holders of legal entitlements ("rightsholders”) af financially
distressed debtor,

b. holds that it is generally wrong to redistributedebtor’'s wealth
away from its rightsholders to benefit third-pamyerests, such as
at-will employees and the general community or &arrange
priorities in bankruptcy as among a debtor’s rigbtders, and

c. explains what bankruptcy law is supposed to achiewe# how
bankruptcy law is to achieve its proper efitls.

Chen, Azmi and Rahman (2021) added that procedtsare a group of
insolvency law theorists that share a common beliethe use of agreed
proceduresnd bargains for the distribution of the debtosseis among
its creditors only.Various theories arose out of this school, inclgdin
creditor wealth maximisation theory, creditor bangtheory and risk
sharing theory. While you are encouraged to reanthtwo of them
have been briefly considered below.

(i) Creditor's Bargain (CB) theory. Jackson (1982) developed the
concept of creditors bargains between the credandsthe debtor. It
expands on the role of insolvency laws to honout eespect the
priority distribution of the debtor’s assets fitetvards the claim of
the secured creditors and subsequently among therajebody of
unsecured creditors?

Precisely, CB assumes that creditors had at the tifnextending
financial accommodation to the debtor bargainedectvely as a
group for the distribution of the assets of thetdeln the event it
slips into insolvency. The basis of the hypothétlzargain among
the creditors was the law outside the insolvengyme. As a result,
insolvency law must have respect for the arrangémehe net
effect, it is proposed, is that “the priority ingésts of secured
creditors followed by body of unsecured creditogsead under the
non-insolvency law are not to be tampered with undee

1 Mooney, Jr. C.W. (2004). A Normative Theory of Bankruptcy Law: Bankruptcy As (Is) Civil

Procedure. Washington & Lee Law Rev. 61 931 (2004). Available at:
https://scholarlycommons.law.wlu.edu/wlulr/vol61/iss3/2

%% Chen, T. W., Azmi, R., & Rahman, R. A. (2021). Theories of corporate insolvency: A
philosophical analysis of the corporate rescue mechanisms under the Companies ACT 2016.
UUM Journal of Legal Studies, 12(2), 167-202, p. 174. Available online at
https://doi.org/10.32890/uumijls2021.12.2.8
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(ii)

insolvency law.**® In other words, the procedural law of insolvency
should not disturb the substantive laws that detesrand delineate
the interests of creditors — secured and generdy lod unsecured
creditors alike.

The drawback of CB theory is that it failed to rgose that non-
adjusting creditors hardly bargain their fate ire tlevent of

insolvency. Importantly it did not reckon with thaterests of

employees as well as other stakeholders. This dethe rise of

Creditor Wealth Maximisation theory (CVM). You are

encouraged to read up this thed¥which holds that the protection
available to employees (as providers of labour)ukhdoe the

concern of other areas of law covering all indestr{solvent or

insolvent) instead of insolvency law which dealshwthe wealth of

creditors and debt collection only.

Albeit CB and CVM theories recognise the preserfdh® interests
of other stakeholders (like the employees as tbeigers of labour
and shareholders as the providers of capital) geras that
insolvency law should be chiefly concerned and peapied with
maximising the value of the pool of assets of thbtdr in times of
insolvency. This may explain why company law dispk and
subordinates the interests of shareholders toathtte creditors. In
fact, the paramountcy of creditors’ interests isoinency has been
upheld in various jurisdiction$> Thus, where the company has
slipped into insolvency or is doubtfully solverftetinterests of the
company transmute to become the interests of egistreditors
alone.

Risk Sharing (RS). This is a modification of CB which has been
criticised as suffering from an unrealistic prestionp that
“creditors would agree to alter pre-existing coctual priorities.**°

In other words the redistribution of wealth at thebtor’s insolvency
is inadequate and inefficient. RS pursues the gbahaximising
general value of available assets and reResoufcé aebtor for

43 |bid, p. 175

144

Baird, D.G. and Jackson, T.H. (1984). Corporate reorganizations and the treatment of

diverse ownership interests: A comment on adequate protection of unsecured creditors in
bankruptcy. University of Chicago Law Review, 51, 97-130; and Etukakpan, S.E. (2014). The
lost voice in insolvency: Theories of insolvency law and their implications for the employees.
Nottingham, L.J., 23, 34-65.

5 |n the UK in Brady v Brady (1987) 3 BCC 535; in Malaysia in Emporium Jaya (Bentong) Sdn
Bhd (in liquidation) v Emporium Jaya (Jerantut) Sdn Bhd, (2002) 1 MLJ 182

146 Jackson, T.H. and Scott, R.E. (1989). “On the nature of bankruptcy: An essay on bankruptcy
sharing and the creditors’ bargain”, Virginia Law Review, 75(155), p. 168.
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the benefit all claimholders. How can RS achieve gjoal? It seeks
to achieve this goal by compelling “all claimholdeo partake or
share in some part of the collective risk of thétgrespecially as
relating to possible business failuré” Do you think there is a
relationship between the theoretical assumptionthadprescribed
part” obtainable under the UK insolvency regiff®? What
legislative reforms do you suggest for Nigeriahis regard?

Miles (2011) posits that the risks an enterprisesaare twofold:

0 common, economic-wide, industry specific or goveentnpolicy
risks which are exogenously determined and beyberdcontrol
of the management. That is, they are uncontra@latgks and
include “economic-wide global downturn, industry esfic
challenges and government policies,” among others.

0 company-specific risks arising from endogenous Re®s. They
relate “to both existential and lower level risksatt may arise
chiefly from managerial opportunistic behaviour arite
managerial predilection for risk bearing® They are
endogenously based and therefore constitute ctatitel risk
elements.

The creditors can bargain and choose to bear omgher type of
risks. The legal regime governing insolvency caovjate a manner
in which this sharing of risk of bankruptcy is h&dl so that all
participants are able to obtain optimum value.tIpracticable to
have a system where optimum value is availablelmmholders in
insolvency? This is highly doubtftit?

(b) Traditionalist Theory.
The traditionalists believe that any corporate Ivsacy regime should

as much as possible aspire to address the interfeslisstakeholders. In
other words, the objective of insolvency law shob&lto reorganise a
necessitous company weighed down by financial eistrand avoid
liquidation so as to maintain the going concerugaf the business and
preserve the company itself. In essence, tradiigisabuild their
foundation on the principles of fairness and eqtotyall stakeholders.
They believe this approach enhances the chancegosfjanising a

147 B.0. Adegbemi and E.O. Ayooluwa (2017). Bankruptcy and Insolvency: An Exploration of

Relevant Theories. International Journal of Economic and Financial Issues, 7(3), 706-712, p.
708.

148 See section 176A Insolvency Act 1986

149 1vid, p. 709.

130 For example, section 657(6)(a) CAMA subordinated all interests in insolvency to secured
creditors leverage. In section 745 CAMA a lip service provision pretended to take care of
employees’ interests.
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financially troubled entity and reduces the oppoittas for
insolvency>*

Out of the traditionalist base, grew the Multiplealies Theory,
Communitarian Vision and alternative theoreticapraaches aligned
with traditionalist theoretical framework like Exgt Value Approach,
and Authentic Consent Model. We shall take a boek at two of them.

(i) Communitarian Vision (CV). Adopts enlightened value approach
by focusing on public interest. Beyond the intesest creditors,
other stakeholders’ interests are considered equmdtamount.
They include employees, suppliers, clients (custsine
government and local community. CV holds the vidvattthe
interdependent nature of human beings should incee$ them
“to act in the best interest of their communitiesen if doing so
prejudices their own individual freedom.” It is pgssible to vary
pre-insolvency rights if this would further the enésts of the
community.

On this footing insolvency procedures that seekrababilitate
commercial enterprises should be one which woulg rea better
result for the community in protecting jobs everthat expense of
some other rights. According to this theory, thevisal of the
company as well as efficient liquidation of theignshould be the
central focus of any insolvency law.

The CV paradigm has been criticised as being rdidhath

shortcomings. One of them is that it lacks focudjicw is

evidenced by the “extensiveness of interests tachviiti refers.”
This is antithetical to the necessity of focus regpiin the design
of insolvency law. In fact, the number of communityerests at
stake in each insolvency are infinite; and theiurdaries are
limitless. It is thus impossible to delineate thmmenunity as the
CV sought to make us believe. Another drawback 9fi€ that

albeit community interests may be identified, thare so many
potential interests in every insolvency and chogdime interest
worthy of legal protection is bound to create sabsal

argument=>?

At this point, it needs to be pointed out that G¥lf corresponds
with another traditionalist theory, Multiple Valu¢sV) theory,
propounded by Warren (1993). Among other propasstioMV
posits that “insolvency must, in reality, deal with distressed
company’s multiple defaults and distribute the @muences of

5 pid.

152 Azmi, R. and Razak, A.A. (2013). Theories, Objectives and Principles of Corporate
Insolvency Law: A Comparative Study between Malaysia and UK. 3rd International Conference
on Management.(3rd ICM 2013) Proceeding. p. 668. Available online at
http://repo.uum.edu.my/id/eprint/12310/1/2809141031.pdf
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(ii)

these defaults among the various players who deetafl by the
company’s insolvency, corresponding to their défarrights and
values.” Even financially distressed entity can dochave a great
potential. Therefore, insolvency regime should el other
liquidation alternatives that considers such issagspreserving
companies, protecting employees and the intere$tsotioer
stakeholders. Agreeably, rehabilitation of disteeksntities should
be the preferred choice because the effect of vestlliquidation
of a company can be deleterious as pointed out iigtM thus:

The liquidation of an insolvent company can affetiany

thousands, even tens of thousands, of innocentl@eapin the

case of a major trading company it can affect ustemers and
suppliers and the livelihood of many thousands afspns
employed by other companies whose viability is dkeaed by the
collapse of the company in liquidation. An insoldiguidation

cannot be dismissed as ‘just a case about mdney.’

Explicit Value Approach (EVA). Unsatisfied with the drawbacks
of traditionalists and proceduralists theoretigahfeworks, Finch
(1997) developed the EVR? According to her proceduralists are
enmeshed in the myopic focus on creditor’s intasraghile the
traditionalists failed to provide reliable measuoéshe values that
need to be considered in the insolvency law. Taawee these
limitations, she proposed four values “as appropriaeasures of
the insolvency law. They are:

 Efficiency, referring the securing of democratigathandated
ends at lowest cost.

» Expertise, meaning the allocation of decision aralicp
functions to properly competent persons.

* Accountability, suggesting the control of insolvgnc
participants by democratic bodies or courts or uflo the
openness of processes and their amenability teseptations.

» Fairness, accounting for issues of justice and gumspies to
respect the interest of affected parties by allgwsach parties
access to, and respect within, decision and pgliogesses.

Finch noted that the inevitable challenge of EVAnains the difficulty
of determining each value when trade-offs betwé&ernvalues is present.
Such trade-offs arise chiefly from the fact that A=\¢onsiders “the
public and private, the procedural and substanawe, the contractarian
and democratic dimensions of insolvency.” A typieaxlample of the
challenge of trade-off has to do with “protectidns secured creditors
and employees with their differing interests in fimancially distressed

133 Re Barlow Clowes Gilt Managers Ltd (1991) BCLC 750, at p. 760.
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Finch, V. (1997). The Measures of Insolvency Law. Oxford Journal of Legal Studies, 17, 227-
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company, as dependent on the weightage and pemrifhat were
accorded to each value in a particular societypiitical setting.™>

Moreover, Mokal (2003), who developekuthentic Consent Model
(ACM)™® criticised EVA which he said, “failed to differéate between
the procedural and substantive objectives in tiselirency law.**’ By
substantive objectives of law it is meant the “goakend which the law
strives to attain.” In light of this, examples detsubstantive objective
of corporate insolvency law will include:

# To be just to all the relevant parties.

+ To treat parties as equals.

+ To provide a fair scheme of co-operation undercireimstances
peculiar to insolvency.

+ To show equal concern and respect for the intedssl those
facing such circumstances.

Considered in light of the examples, out of therfaalues only
‘fairness’ matches the criteria and meets the ificetion of the
substantive objectives of insolvency law. This kEsmvthe other values
(efficiency, expertise, and accountability) at tlewel of procedural
objective, which is concerned with the methods eygdl to secure the
achievement of substantive objectives of insolveiagy. Thus, fairness
represents the ends or objectives which the lawkssde attain;
‘efficiency, expertise and accountability represdgr@ means to achieve
the goals®

1.3.2 The Philosophy and Principle of Insolvency aw
According to Armour (2001):

Policymakers, judges and scholars disagree as tohvgoals it is
appropriate for insolvency law to seek to furthiEnese differences
occur at several levels, and consequently propsnehtarticular
positions often end up talking past one anotherstFithere are
conflicting views on the positive question of whigbals or values

155

156 Chen, et al, op cit, p. 180.

Mokal, R.J. (2001). The authentic consent model: contractarianism, creditors’ bargain, and
corporation liquidation. Legal Studies, 21, 400-443. Mokal had argued that the proceduralists’
view, specifically creditors’ bargain theory, is too idealistic, unsupportable, and unsustainable in
a real-life context. The ACM rests on justice and reciprocity as its foundation. Justice enjoins all
stakeholders affected (or to be) affected by insolvency law to be treated equally. It assumes
equality of treatment of all parties. Reciprocity assumes that since all parties are “free and
equal, and as fully co-operating members of society, each party has a vested interest “to
reciprocate the treatment accorded by others in the same group who are affected in the
insolvency proceedings. In this way the aims of ACM founded in reciprocity is a form of fairness
would be upheld.

157 Mokal R.J. (2003). On Fairness and Efficiency. The Modern Law Review, 66, 452-467. Cited
in: Chen, et al, ibid, p. 180.

138 |bid. p. 181
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insolvency law does reflect. Secondly, there isoamative debate

over which policy goals insolvency law ought togetr Finally,

there are prescriptive differences over questidnsplementation —

how the law should be structured so as to readhem gjoal™>°
On the one hand, Armour used positive legal amalysised on the
works scholars to find support for the propositibat insolvency law is
“a collective debt collection mechanism” that exi&t maximise returns
to creditors:®® For example, the interests of creditors trumpodier
stakeholders interests once a company begins tggi financially.
The directors would owe their duties of loyaltytke creditors, not the
company. The directors labour under the pain dfiliig for wrongful
trading if, knowing or ought to have known, thaterh was no
reasonable prospect of avoiding insolvent liguatathey continued
trading™®® Notwithstanding, creditor maximisation stance gem to
challenge. For instance, in a liquidation preferdethts rank in priority
over unsecured creditors. This example can beisetl as half-hearted
since the interest of secured creditors remainfectd*®? The first of
the hierarchically ordered objectives of administra (which is rescue)
does not support creditor centric position. On ¢ti@er hand, Armour
engaged normative prescriptive criteria (theortesjeek out the goal of
insolvency law. You have studied some of the thetfi and need not
be repeated here.

Anderson (2016) alludes that insolvency is proppedhe philosophy of
the indispensability of credit in a modern free kedreconomy. Where
there is credit the potential for default is inabie. The prospect of
default implicates the need for efficient mechanigmdeal with the

outcome. It is only an efficient mechanism outlghinow the assets of
the financially troubled debtor should be handleat tan curb the “grab
rule of first-come first-served”, which can potexly kill viable entities.

Adler (1997) noted that “if a debtor firm is movaluable as a going
concern than in piecemeal liquidation, bankruptwy lis beneficial to
the extent it protects a debtor from dismemberméiere it not so, the
grab rules of non-bankruptcy law and their allowatof assets on the
basis of first-come, first-served would create @ecentive on the part of
the individual creditors to levy execution agaitiest assets of the debtor
and thereby precipitate premature liquidation. Th&ially happens

159 Armour, J. (2001). The Law and Economics of Corporate Insolvency: A Review. Working

Paper No. 197. ESRC Centre for Business Research, University of Cambridge, p. 10. Available
online at https://www.cbr.cam.ac.uk/wp-content/uploads/2020/08/wp197.pdf. Accessed
12/6/2023

180 you may wish to revisit the theories of insolvency discussed above.

161 section 673(2(b) CAMA 2020

162 Section 657(6) CAMA 2020

163 See Paragraph 1.3.1 above.
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when the creditors sense that a debtor may have frailities than
assets (see balance insolvency test). If this hegppecould precipitate
insolvent liquidation, which can potentially huinetcreditors as a group.
An efficient insolvency legal framework blunts tbkeances of this fate
befalling the debtor and provides a way to makedilierse individuals
(creditors) act as one (since they would be betteif they held the
assets together) by imposing a collective and cdsopy proceeding on
them?®* This is the philosophical configuration of the \@®apter 11
bankruptcy regime propped on debtor in possessacadigm. Similarly,
it makes it possible to implement a monitor-drivesovery plart® or
to adopt a hierarchically ordered objectives toestine compar’y® or to
institute a holistic rehabilitation of a financiatroubled debtor entit}f’

Further, the bankruptcy law functions to promote thalization of the
assets of the debtor for onward distribution amoognpeting creditors
and claimholders®® The insolvency helps to manage “the wide
spectrum of the deleterious effects of businedgriaespecially with the
prospect of imminent failure of the defaulting enti The function of
insolvency is underpinned by the philosophical agnsbjectives of the
law governing insolvency regime. The finding fore tiphilosophy or
objective of insolvency law is facilitated by thesbries propounded in a
search for the objectives of the law.

Apart from the theories on insolvency law helping anderstanding of
the purposes or objectives of the law, the worthefCork Committe®®
cannot be overlooked. The Cork Committee Report elged
objectives which are said to be intentionally vatueapture an array of
situations yet contain enough substance to pratpetified interests.
They are:

a) To underpin the credit system and cope with itsiglies;

b) To diagnose and treat an imminent insolvency aearby, rather
than a late, stage;

c) To prevent conflicts between individual creditors;

d) To realise the assets of the insolvent which shpuigerly be taken
to satisfy debts with the minimum of delay and exge

164 adler, B.E. (May 1997). A Theory of Corporate Insolvency. New York University Law Review.

Vol 72, 343. Available online at https://www.nyulawreview.org/wp-

content/uploads/2018/08/NYULawReview-72-2-Adler.pdf

See Chapter 1-8, UK Insolvency Act 1986, providing for a moratorium.

See Chapter 18, Companies and Allied Matters Act 2020, providing for administration.

See Chapter 6 South Africa Companies Act 2008 (as amended) on business rescue.

8 For example, see CAMA 2020, section 207 (preferential payment to debenture holder in

certain cases), section 643 (distribution of property of company, and section 657 (preferential
ayments).

%9 The Report of the Review Committee on Insolvency Law and Practice (1982) Cmnd 8558,
otherwise known as the Cork Report. The committee commissioned by the UK Labour
government in 1977 was chaired by Sir Kenneth Cork. The government in 1984 released a
whitepaper on the Cork Report, A Revised Framework for Insolvency Law (1984) Cmmn 9175.
These culminated in the enactment of Insolvency Act 1986.
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e) To distribute the proceeds of realisations amomgstlitors fairly
and equitably, returning any surplus to the debtor;

f) To ensure that the processes of realisation anulibdison are
administrated honestly and competently;

g) To ascertain the causes of the insolvent’s failame, if conduct
merits criticism or punishment, to decide what noees, if any,
require to be taken; to establish an investiggbraeess sufficiently
full and competent to discourage undesirable conbyccreditors
and debtors; to encourage settlement of debtsplwld business
standards and commercial morality; and to sustamfidence in
insolvency law by effectively uncovering assets caaled from
creditors, ascertaining the validity of creditoctdims and exposing
the circumstances attending failure;

h) To recognise and safeguard the interests not meifelgsolvents
and their creditors but those of society and otireups in society
who are affected by the insolvency, for instance aoly the
interests of directors, shareholders and emplopeésiso those of
suppliers, those whose livelihoods depend on thergimse of the
Community;

i) To preserve viable commercial enterprises capableontributing
usefully to national economic life;

J) To offer a framework of insolvency law commandingspect and
observance, et sufficiently flexible to cope wittaoge, and which is also:

() Seen to produce practical solutions to commerciadl a
financial problems

(i) Simple and easily understood

(iii) Free from anomalies and inconsistencies

(iv) Capable of being administered efficiently and ecoically

(v) To ensure due recognition and respect abroad fglidbn
insolvency proceedings.

Commenting on the objectives of insolvency law, \Wo(2013)
emphasises that corporate rescue must strive dgdthe divergences
between theory and application. Achieving this dowever involves
understanding that corporate rescue was embraced palitico-legal
dimension, thereby providing a transdisciplinaryavlur to the
concept:”®

Azmi and Razak (2013 noted that principles of corporate insolvency
law based on the objectives or aims of insolveray bf the Cork
Committee Report were developed. They principles ar

1. Principle 1: it aimed to promote the protectionacgimmunitarian
and creditors’ interests. Such values can be séement is included

170 3. M. Wood (2013). Corporate Rescue: A Critical Analysis of its Fundamentals and

Existence. PhD Thesis. School of Law, Centre for Business Law and Practice. The University
of Leeds, p. 53.
1 Azmi and Razak, op cit.
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in Cork’s list of aims that insolvency law is tooprde the means for
survival of viable business and to recognize aniégssrd the
interests of creditors and those parties who afectaid by the
corporate insolvency (Cork Report, 1982). This aored to the
position that insolvency laws were treated by thdihg community

as

an instrument in the process of debt recovérgonstitutes in

many cases the sanction of last resort for the reafoent of

obligations.

172

2. Principle 2: Cork’s list of aims took on board thadolvency law

3.

4.

should protect the diversity of interests. Thisludes not only
creditors but also shareholders and employees wheskhoods

depend on the enterprise and the community’ (Codpdr,

1977). Indeed, Cork’'s statements of aims recognikat

distributional issues involved the insolvent compamhere it

highlights that insolvency has wider repercussinos only for

those intimately concerned with the conduct of blsiness but
also to other interests of society (Cork Repor82)9

Principle 3: despite no clear guidance being gilbgnCork on
which interests and values to concentrate on andhnshould
take precedence in the insolvency process, wherdlias
between different objectives occur, broadly Corfdsmulation
has made it clear that it emphasized the agendarwgival of the
viable enterprise or corporate rescue. As notesl Gbrk Report
sees the function of insolvency law as being teercdor the
continuation or rehabilitation of a viable comparye aim of
encouraging the continuation and disposal of aarate debtor’s
business as a going concern in order to preseevgotts of at
least some of the employees is considered a gigsbmt on the
promotion of ‘rescue culture’ in the UK (Cork Repdr982).

Principle 4: the Cork arrangement of aims of theoimency
process and decisions is established accordinghéo four
particular rationales to support insolvency rulesamely
efficiency, accountability, fairness, and exper{jgech, 2002 &
2009). The application of the explicit values tlanhphasize
trade-offs between different ends revealed that kGor
formulation has no explicit explanation on the nesdthose
objectives to be traded off and weighed up amoegsh other,
and no clear assertion in terms of the priorit@sthe protection
of different interests in insolvency. However, thade-off issues
absent in Cork do remain ‘a problem and one caarpéct easy
answers when dealing with a process whose essendhei

172

The Report of the Review Committee on Insolvency Law and Practice. Wikipedia.

https://en.wikipedia.org/wiki/Report _of the Review Committee on_Insolvency Law and Pra

ctice. Accessed 25/6/2023.
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balancing of multiple objectives’. (Finch, 2002 &@). The
application of explicit values should therefore emd to
construing insolvency laws as the means by whiehdémands
of commercial morality can be met, through the stigation and
the disciplinary measures and restrictions imposed the
bankrupt:’®

1.3.3 Tests of Insolvency

The term ‘insolvency’ refers to inability to pay lis. Section 572
defines inability to pay debts in the followingnes:

(a) a creditor, by assignment or otherwise, to whom ¢bhepany is
indebted in a sum exceeding N200,000, then dueséis®d on the
company, by leaving it at its registered officenead office, a demand
under his hand requiring the company to pay the dum and the
company has for three weeks thereafter neglectedytdhe sum or to
secure or compound for it to the reasonable satiefa of the
creditor;

(b) execution or other process issued on a judgmeniragrder of any
Court in favour of a creditor of the company isureed unsatisfied in
whole or in part; or

(c) the Court, after considering any contingent or peasive liability of
the company, is satisfied that the company is wntbpay its debts.

Most unsatisfactorily the statutory prescriptiorades much to be
desired. Paragraph (a) and (b) are merely prockdunareas paragraph
(c) reckons with contingent or prospective liagilitin effect the section
failed to lay out any discernible test of insolvgnespecially when
compared with the UK Insolvency Act 1986. Brieflpnsidered, the
tests are balance sheet (liability) and cashflaguidity) tests:

(@) Cash flow (Liquidity) test. The test of cashflowisas where a
company is deemed unable to pay its debts. It gt by
satisfying the court that the company is unablpay its debts as
they fall due'’™® The cashflow test becomes highly speculative if
it depends upon predictions of future liquidity fwove its
presence.

The Australian court€® therefore warned that:
(Inability to pay debts) is to be judged by a propensideration of
the company’s financial position, in its entiretpased on
commercial reality. It is not to be found or infedr simply from
evidence of temporary lack of liquidity. Nor shoutdbe assessed
as if the company had to keep cash reserves suffitd meet all
outstanding indebtedness, however distant the dhtpayment

72 Ibid.
174 Section 123(e) Insolvency Act 1986
175 Sandell v Porter (1996) 115 CLR 666; Cuthbertson v Thomas (1998) 28 ACSR 310
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might be in the fullness of time. But nor can diogs rely on some
faint hope that help is at hand and that all wélJell. The word
‘reality’ in the phrase ‘commercial reality’ hasbite. Commercial
reality dictates that the assessment of availableds is not
confined to the company’s cash reResources. dgiitate to take
into account funds the company can, on a real aagoned view,
realise by sale of assets, borrowing against tbergg of its assets,
or by other reasonable means. It is a questionact fo be
determined in accordance with the evideHé¢Words in bracket
mine).

(b) Balance Sheet (Liability) test. CAMA 2020 providft balance
sheet test of insolvency is proved to exist if thwdue of the
company’s assets is less than the amount of itsilitias,
considering its contingent and prospective liaetit’’ The
balance sheet test is not about whether contingehtlities
exceed the present value of assets but rather whédtiose
liabilities will exceed the value of the assets whigey mature for
payment.’® Along this line, the liability test includes camgent
and prospective liabilities but not contingent amebspective
assets’®

To ascertain a company’s inability to pay its delitse two tests,
described as “free-standing” are applied. Eithst i® enough to prove
insolvency, even though both may be present atstree time. To
satisfy the test is not straightforward as it mayrsl. Hence, Anderson
reveals that:
it might be thought that both tests would turn ¢me state of the
company's affairs at the precise time when solveheyl to be
determined but that is not so. As interpreted leydburts, neither test is
satisfied simply by a contemporaneous shapshig;necessary to look
into the future. The case of a company which isaay in default of

some undisputed payment obligations is straightodwout the case of
a company which may default in the future is mwesslso.

That is to say the two tests go hand in hand asoparsingle exercise of
determining whether a company was unable to pay dibts.
Consequently, if a company is only able to paydibts by incurring
further debits, it is to be considered commerciméplvent.™

Obvious difficulties will likely arise in practicen relation to the
determination of the tests. This is especially rfiiarginal cases where

175 per Owen J in Cuthbertson v Thomas (supra)

7 Section 572(c) CAMA 2020; Section 123(2) Insolvency Act 1986
78 Op cit, Anderson, p, 21; BNY Corporate Trustee Services Ltd v Eurosail-UK 2007-3BL plc
Eg)lS] 1 WLR 1408 (SC).

Evans v Jones (2016) EWCA Civ 660
180 vaccari E. and Ghio E. (2022). English Corporate Insolvency Law: A Primer. Elgar, London,
p. 17. See, Re Casa Estates (UK) Ltd (in liquidation) (2014) EWCA Civ 383.
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contingent or unquantifiable risks arise, or whemstdering how far
into the future to look or forecast when applyimg tests.*! Put in
another way, the common element of futurity in thwe tests tends to
blur the distinction between them, implying that“dan make their
practical application a question of some difficuliyith the result
sometimes turning upon the burden of prféfThe current position in
the UK, and this will have a strong persuasive dorc Nigeria, is that
debts falling due in the reasonably immediate futare considered
relevant for the cash flow test (not just debtd tv@ due now) and a
company's accounts are only a starting point terdehe balance sheet
insolvency'®

Anderson distinguished between legal test of wewdy and accounting
test of insolvency. According to him, the lattelagplied in determining
whether a company’s accounts should be preparea gming concern
basis™® It is directed to whether a company will be allelischarge its
liabilities as they fall due in the foreseeableufet usually a minimum
period of 12 months. This is apparently similarlégal cashflow test,
but directors are expected to consider all avalaffiormation about the
future. The information includes non-binding lettesf comfort from

parent companies and the prospects of future digptian.

1.3.4 Indicia of Insolvency Proceeding

How do you know when insolvency proceeding has cenuad or is
ongoing? How do you identify an insolvency proceg@i What are the
signposts (indicia or indicators) to look out fdd#ferent jurisdictions
adopt different approaches to corpor@tederson (2016) writes that the
form of an insolvency proceeding depends on thel goamind —
whether it is focussed on liquidation or rehakiidta. He states that “it
is possible to identify a series of signifiers firesence of which serve
to indicate that the subject is an insolvency pedosy.” The signifiers
include:

(a) Collectivism. The commonest signifier is that thegedure should
be collective. In other words, the insolvency pssceperates for the
benefit of creditors generally. This function rerdes the CB

181 Ashurst Quickguides. (2020). A Brief Guide to Corporate Restructuring and Insolvency in

England and Wales. Available online at https://www.ashurst.com/en /news-and-insights/legal-
updates/quickquide---abriefguide-to-corporate-restructuringandinsolvency-in-england-and-
wales/. Accessed 26/5/2023.

It is for the person seeking to establish insolvency, or the person seeking to rebut a
P8r3esumption of insolvency, to do so on a balance of probabilities. Ibid, p. 21.

In the Matter of Cheyne Finance PlIc (in receivership) [2007] EWHC 2402 (Ch) and BNY
Corporate Trustee Services Ltd v Eurosail UK 2007-3BL Plc & Ors (supra)
184 Anderson advises that accounts should only be prepared on a liquidation basis if
management either intends to liquidate the company or to cease trading (or has no realistic
alternative but to do so). Op cit, p. 22
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theory. In Cambridge Gas Transportation Corporatio@®fficial
Committee of Unsecured Creditors of Navigator Huidi plc'®®
Lord Hoffman brought out the function, nay purposkinsolvency
proceeding:
The purpose of bankruptcy proceedings, on the dthad, is not to
determine or establish the existence of rights, tautprovide a
mechanism of collective execution against the ptgpef the debtor
by creditors whose rights are admitted or estaplishThe important
point is that bankruptcy, whether personal or caaf® is a collective
proceeding to enforce rights and not to establisimt

(b) Triggered by real or imagined insolvency. The pealieg is
precipitated by debtor’s actual or anticipated Imsocy. It is
usually a public process and results in “a stayndividual creditor
action.” Providing further insights, Anderson wsitéhat:

Conferring rights of participation in a collectigeheme involves
identification of the composition of the insolveestate which
becomes subject to those creditor rights. Theeeast-off date to
determine the composition of the estate and andthdetermine
the class of participating creditors (often the sathate for both
purposes). The cut-off date to identify the comfiosi of the
estate is supported by transaction avoidance nadesegative
transactions which deplete the estate. Finallyillizes incurred
in the course of administering the estate aredteatexpenses to
be paid in priority to the claims of the pre-prodieg creditors®

(c) Debtor in possession. In some jurisdictions, like United States,
debtor in possession can be one of the indicia ngblvency
proceeding. However, under the Nigerian as welEaglish this
paradigm is strongly discouraged. Thus, the managépowers of
the company are displaced on the appointment omsaolvency
practitioner (for administration) or the receiver manager (in the
case of receivership). The insolvency practitiotades ownership
and administers the insolvency proceeding.

(d) Universalism. Theprocedures purport to address the assets and
liabilities of the debtor worldwide. The rights fafreign creditors to
participate in the proceeding, and the governing ¢ obligations
does not affect therranking. This indicator may not apply to every
jurisdiction as much as it applies to Nigeria ari{l U

1.3.5 Corporate Insolvency Mechanisms or Processes

Different jurisdictions adopt different approachds corporate
insolvency. The approach may be focused on ligiadator

rehabilitation. For example, Nigeria, Malaysia, dhd UK jurisdictions
provide for rehabilitation as well as liquidationThe US approach,

185 (2007) 1 AC 508 (PC); Singularis Holdings Ltd v PricewaterhouseCoopers (2015) 2 WLR
971
18 Op cit, Anderson, p. 23.

108



CLL806 LAW OF SECURED CREDIT TRANSACTIONS I

founded on debtor in possession paradigm, suppefsbilitation.
Specifically, Malaysia adopts two approaches, rnamsmpany
voluntary arrangement (CVA) and judicial managemgi). While
each will be treated in greater detail, the corfgrmasolvency regimes
known to Nigerian law are:

(@) Company voluntary arrangement (CVAllows a financially
troubled entity in the vicinity of collapse but Wwia likelihood of
survival if its debts were restructured, to repayne, or all, of its
historic debts out of future profits, over an agreeriod of time.
The CVA is legally binding®’

(b) Administration is an approach that protects thaggling entity
from a from creditors actions. Meanwhile an adntraier takes
over the management of its affairs. The adminigtraakes steps
to pursue the statutorily ordered objectives ofatiministration .

(c) Receivership is initiated by the company’s creditonot the
company itself. Depending on the debt contract,eeeiver,
appointed out of court or by the court, must lookrécover as
much money as possible in order to settle the clamade by
creditors. Since the interests of the creditorpkug the interests
of the company’s survival, is it possible for theceiver to act
altruistically? This question is explored furtharthe Unit on
receivership.

(d) Liquidation. The assets of a company are placeeute control
of a liquidator. In most cases, a company in ligtimh ceases to
trade, and the liquidator will sell the company'ssets and
distribute the proceeds to creditors. There are fwons:
voluntary liquidation brought about by the compaitself or
compulsory liquidation brought about by court order

Self-Assessment Exerxrcise 14

p) Identify two strong objections against Explicilie Approach as
a theory of corporate insolvency law.

g) Mokal (2003) itemised what he considered to tiedi examples of
“substantive objectives of corporate insolvency.la8tate them.

r What is fallitus ergo fraudator? Recount the condition dfet
bankrupt with reference to the phrase. Has thisception
changed today?

s) What is the argument of Mokal (2001) that ledhi® development
of alternative theory called Authentic Consent Mad8riefly
summarise the ACM as a theory of insolvency law.

187 |_egal Practice Areas: Restructuring and Insolvency Law.

https://www.law.ac.uk/employability/legal-practice-areas/restructuring-and-insolvency-law/.
Accessed 12/2/2023.
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o/

1.4 Summary
In this Unit you explored several aspects of tharse. You studied a
brief history of insolvency. The various theoridsnsolvency, of which
they are generally two schools of thought, namedylitionalists and
proceduralists. Alternative models representedibgh~and Mokal were
similarly studied. Further the tests of insolvenbgnefits and function
of insolvency, the markers or indicia of insolveranyd the approaches
to corporate insolvency were discussed. Finallg, phactical stages to
business recovery as proposed by ICAEW were studied

M
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\ﬁl 1.6 Answers to Self-Assessment Exercises

a)

b)

c)

d)

Self-Assessment Exercise 14

The limitations of EVA theory of insolvency law are
i. The challenge of EVA remains the trade-offs betwibenvalues, arising
chiefly from the fact that EVA considers “the publand private, the
procedural and substantive, and the contractariad democratic
dimensions of insolvency
ii. It failed to differentiate between the proceduraidasubstantive
objectives in the insolvency law.
The examples provided by Mokal (2003) are:
i. To be just to all the relevant parties.
ii. To treat parties as equals.
iii. To provide a fair scheme of co-operation undbe circumstances
peculiar to insolvency.
iv. To show equal concern and respect for the istsref all those facing
such circumstances
The phrasdallitus ergo fraudatormeans“insolvent thus a swindler.” The
condition ofthe bankrupt or insolvent was that he was stigradtishastisec
and severely punished. Then the creditor had tvilgge of de debitore in
partes secando “to cut the debtor's body into pieces and shareotit
proportionately, according to the size of debtsHisTcondition no longe
existed as the law today adopts more accommodatiitgde that seeks to
rehabilitate the bankrupt or insolvent debtor whiélis reasonably feasible to
do so.
The argument of Mokal (2001) against the procalikis’ view, specifically
creditors’ bargain theory, is that it is too idetii, unsupportable, an
unsustainable in a real-life context. This led hordevelop alternative theory
in response. Called Authentic Consent Model (ACKhe theory rests o
justice and reciprocity as its foundation. Just&goins all stakeholder
affected (or to be) affected by insolvency law #tieated equally. It assumes
equality of treatment of all parties. Reciprocigsames that since all parties
are “free and equal, and as fully co-operating nemlof society, each par
has a vested interest “to reciprocate the treatraecbrded by others in t
same group who are affected in the insolvency maiogs. In this way th
aims of ACM founded in reciprocity is a form offiaess would be uphel

jon
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UNIT 2 COMPANY VOLUNTARY ARRANGEMENT

Unit Structure
2.1 Introduction
2.2 Learning Outcomes
2.3 Company Voluntary Arrangement (CVA)
2.3.1. The Persons behind the Proposal for a CVA
2.3.2. Steps at Implementing the Proposal
2.3.3. Effect of a CVA
2.3.4. Offences in relation to a CVA
2.4  Summary
2.5 References/Further Readings/Web Resources
2.6  Possible Answers to Self-Assessment Exercises

@ 2.1 Introduction

When the law provides that the directors of a campaay make a

proposal to its creditors for a composition in Saittion of its debts or a
scheme of arrangements of its affairs it gives impression that

company voluntary arrangement (CVA) and scheme rodngement

(and compromise) are one and the same tHifhi.gives a misleading

impression as this is not the caSeln the same vein, CVA is not the
same thing as administration but there is a nexisvden the two.

Hence, CVA is one of the proposals the administrat; make in his

efforts to rescue and restore the going conceris bshe company?’

@ 2.2 Learning Outcomes

At the end of this unit, you should be able to tmeaning and
application of company voluntary arrangement agaalvency process
aimed at rescuing the company and restoring itsggooncern situation.

%8 gection 434(1) CAMA 2020.

189 See section 710 CAMA 2020 making provisions for arrangements and compromise, defined
“arrangement” as any change in the rights or liabilities of members, debenture holders or
creditors of a company or any class of them or in the regulation of a company, other than a
change effected under any other provision of this Act (like CVA) or by the unanimous
a%reement of all parties affected.

% Section 486(3)(a) CAMA 2020.
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2.3. Company Voluntary Arrangement (CVA)

According to Ashurst Quickguides:

Company voluntary arrangement (CVA) & procedure which
enables an over-indebted company to agree wittreditors how its
debts should be dealt with. Section 1 of the 'Ectlefines a
voluntary arrangement as either a composition tisfaation of its
debts or a scheme of arrangement of the comparffggsa In

essence, a CVA gives the company a "second chanaetructure
its business on a voluntary consensual basis (fitht eertain cram
down possibilities) without having to file for armeinal insolvency
process. Alternatively, a CVA can be used by a camgpas a
distribution procedure where it is desirable to idvbquidation

proceedings. A company need not be technicallylwest in order
to implement a CVA?

In other words, CVA is not necessarily an insolwemrocess,
since cash-strapped companies as well as the onles vicinity of
insolvency could utilise the mechanism to walk theay out of
financial distress, which results from the “secahdnce” it offers
to a business to restructure is undertaking anthess.

On the other hand, Anderson (20f8ompared the popularity of
CVA with schemes of arrangement and compromisesaiti

Company voluntary arrangements were intended tr @ffmore flexible

and informal alternative to schemes of arrangemeder the Companies
Acts'® but such schemes remain the preferred restrugttoin for large

and larger mid-cap companies even though therether® is no stay.
This may be because such restructurings are liteelpe directed to
effecting arrangements between a company andrniendial creditors,
leaving trade creditors being paid in full in thedioary course of
business. In such circumstances there may wellobeommercial need
for a stay. Other reasons for preferring CompaAigisschemes may be
the certainty resulting from the court order appmgva scheme (in
contrast to the post-approval challenge period rompany voluntary
arrangement) and issues of recognition in foreigmsglictions. In the

case of smaller companies, where a stay may be mpertant, there
appears to be a clear preference for the certaanty office-holder

control of administration.

91 YK Insolvency Act 1986. See section 434 CAMA 2020 with identical provision.

92 duickguides, Ashurst. (2020). A Brief Guide to Corporate Restructuring and Insolvency in
England and Wales. Available online at https://www.ashurst.com/en /news-and-insights/legal-
updates/quickquide---abriefguide-to-corporate-restructuringandinsolvency-in-england-and-
wales/

95 Anderson, H. (2016) 'An Introduction to Corporate Insolvency Law', Plymouth Law and
Criminal Justice Review, 8, p. 36

194 See Chapter 27 — Arrangements and Compromise (ss 710-717) CAMA 2020
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In Nigeria the CVA is a new tool which was birthegd CAMA 2020.
So, itis too early in time to test its populardyd use among companies
of this officeholder-in-control restructuring meciem. However, in the
UK Anderson (2016) decries that albeit there isanailable statistics,
“anecdotal evidence is consistently to the efféett tthe procedure is
rarely used.” He imagined that a “contributing @actnay be that the
nominee is required to undertake significant resgmlities in satisfying
himself as to the funding of the company and mamitpits activities
whilst it continues to trade under its own manageri&®

2.3.1 The Persons behind the Proposal for a CVA
The proposal may be made by any of the following:
« the directors of the companyf,
» the administrator if there is a subsisting admiaisin order in
relation to the comparnty’
. thelgléigquidator if the company is in the processbefng wound
up.
To supervise the implementation of the proposahoainee is
usually appointed under the proposal. The nominaest nioe
qualified to act as an insolvency practitioh&The nominee is the
supervisor of the CVA, with powers and duties ulgusét out in
the CVA. The CVA is not disabling, so directors cstill retain
control and exercise the powers of the board duai@yA.

2.3.2 Contents of a CVA Proposal.

A proposal for CVA contains particulars of the cemed company,
explains why the proposer thinks the CVA is dedeabtates why the
creditors are expected to agree to a CVA and hbs tuthenticated and
dated by the proposé® For an exhaustive content of a CVA proposal,
you should refer to Insolvency Regulations 2022 rtipaarly
Regulation 2.02 thereof. Among others it includastipulars of assets
and liabilities, fees and expenses of the nomitieetiming of the CVA,
handling of funds arising from the CVA, guarantesm®d proposed
guarantees in respect of the company’s debts, Ih@wbtisiness will
conducted during the CVA, particulars of additidpgiroposed credit
facilities for the company, and other matters.

195 Anderson, op cit

19 Section 434(1) CAMA 2020

197 Section 434(3(a) CAMA 2020

198 Section 434(3)(b) CAMA 2020

199 Sections 434(2), 704, and 705 CAMA 2020
200 Regulation 2.01 Insolvency Regulations 2022
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2.3.3 Steps at implementing the Proposal.

The steps to take depends on whether the nominee m®minee
simpliciter or the nominee doubles either as theniadtrator or
liquidator of the company. For present purposes,nibminee not being
the liquidator or administrator, is bound to foliony the following
steps:

a)

b)

c)

Within 28 days after he receives notice of the peap for CVA, he
must submit a report to the Court statiwbether, in his opinion,
meetings of the company and of its creditors shdw@dsummoned
to consider the proposal; and if, in his opiniamgls meetings should
be summoned, the date on which, and time and @aeéich, he
proposes the meetings to be held. If he desirem@el period, he
must seek and obtain leave of the Court. For thernmation the
nominee requires to prepare the report, see setdb(8) CAMA. If
the nominee failed to submit the report, the perswaking the
proposal may apply to the Court for his replacement

Except otherwise directed by the Court, the nomsiedl summon
a meeting of the company and of its creditors tasater and if
thought fit to approve the proposal, with or withewdifications®*
What modifications do you think could be made te firoposal?
Any such modification must not change the charaakrthe

proposal as a CVA within the meaning of section €34VIA.**

Whether the meeting of the company or that of tleglitors, there
are statutory constraints to the approval capabléeing given
under the circumstances. Consequently, the meetingot purport
to approve:

I. Except with the express consent of the concerneditors, an
approval of a proposal that purportedly const#ge invasion
of the rights of secured creditors and therebytlior claw
back their security leverage is invalid.

ii. The meeting cannot purport to approve any variatmrhe
priority ranking of the rights of preferential crexs, whether
as against other non-preferential debts or as sfgagiamong
other preferred debts.

Following approval, the next is implementation ghad the CVA
proposal. The proposal will spell out the functiafishe supervisor.
Any creditor or person dissatisfied with any actanission, or

%! Section 436 CAMA 2020
22 5ee section 437(2) CAMA 2020 for a guidance.
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decision of the supervisor can apply to the Cowrt fedress.
Interestingly, the supervisor can, among other iegfbns he can
make, apply to the Court for winding up of the camyp or for an
administration to be made in relation to the conyg@hUnder what
circumstance do you think the supervisor can makeh san
application? It is where the CVA suffers a setbable, supervisor
can apply for winding up or for the company to bet [pnto

administration.

2.3.3 Effect of an approved CVA.

Once the CVA is approved by both meetings of theagany and the
creditors, it becomes effective. Thus, a CVA takHect as if made by
the company at the time the creditors decided woye the CVA and
binds every person entitled to vote at the meedinghich the creditors
approved the CVA or would have been so entitldaeifhad notice of it
as if he were a party to the voluntary arrangerfiént.

The law entertained the practicability of a compangdministration or
liquidation going into and putting in place a CYR.Things will be

seamless if the administrator or liquidator is shervisor of the CVA.
If the supervisor is different from the administraor the liquidator, the
supervisor in this case must deliver to the adrtratisr or liquidator an
undertaking to discharge any balance (a) by wayjee$ or expenses
incurred and payable to the administrator or ligtod, and (b) on
account of any advances made in relation to thepaom including

interest on such advances at the date on whiclkcahgpany entered
administration or slipped into liquidation. The swgsor must deliver
the undertaking before taking possession of thetasomprised in the
CVA. Subsequently, on taking possession he muse¢ tsteps and
discharge the balance. In other words, the admatdstor liquidator has
ranking priority because the assets includedenGKWA is deemed to be
charged to the sums comprised in such balanceedubply to the

deduction if the proper costs and expenses of sagains by the
supervisor.

However, it is possible for the decision of the pamy’s meeting to be
at variance with the resolution reached at the ityvesd meeting. In a
case where both decisions inconsistent, the lawoaras a member of
the company to apply to the Court within 28 daystlud creditors’

203 gection 442(4) CAMA 2020
204 pegulation 2.26
205 Regulation 2.27
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meeting. The Court may give order overriding thecisien of the
creditors’ meeting and instead upholding the denisif the company or
it may make such other order as it deem®¥it.

Following approval of the proposal, the next is tihglementation

stage. This is where the supervisor steps in, apénson charged with
implementing the proposal. While the decision dr afcthe supervisor
may be challenged by application to the Court iat thespect, the
supervisor apply to the Court for directions inaten to any particular
matter arising under the CVA. The application th@esvisor includes
applying to the Court for the winding up of the quamy or for an

administration orde?®’

The CVA may be challengé¥ on unfair prejudice grounds in relation
to the interests of a creditor, member, or contabuof the company. It
may also be challenged where there is “some maiargularity at or
in relation to either of the meetings.” This is enstandable because the
law was insistent that such meetings must be cdaduwaccording to its
rules® It will be manifestly a breach of the rules if tHecision was a
consequence of an inquorate meefiigSimilarly, the rule will be
observed in breach if the notice summoning a mgetfrtihe company is
delivered less than 14 days before the day fixedHe meeting or
creditors were given less than 14 days’ notféeThe application
envisaged in both cases must be made within 28. d&y® are the
persons to make the application challenging thésaecof the meeting?
And what orders can the Court make in a case whaher of the
grounds are satisfied? Check out section 440 CANI20Zfor guidance
here.

Generally, CVA is not collective because it doesaudi as a stay to the
right of secured creditors. On this it is said th& VA “does not restrain
creditor action and may itself cause creditorsate@tprecipitative action
against a company.” This is why a CVA is better borad with

administration to take benefit “of the automaticratorium that takes
effect on administration.” The lack of stay is ajonalrawback of CVA.

Importantly, the supervisor holds the assets iredud the CVA subject

298 gection 438(5) and section 439(2) CAMA 2020
7 Section 442 CAMA 2020
2% Section 440 CAMA 2020
299 gactions 437(5), (6), 438(2) and 439(2)(b) CAMA 2020
20 £or example, Regulation 2.12 states that the quorum for creditor’'s meeting shall be a
majority (in value) of creditors whose proof of claim has been admitted.
' On this, see Regulation 2.18.
%12 Regulation 2.17.
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to the priority ranking of the interests of admirasor or liquidator on
such assets. That is, the administrator or liqoidaas a charge over
such assetS? This also whittles the value of CVA.

2.3.4 Offences in relation to CVA.

An officer of A company that makes any false reprgation or

fraudulently does or omits to do anything to precabtain the approval
to a proposal of the members or creditors of a @mpcommits an
offence. On conviction such an officer is liableinoprisonment for a
term of one year or a fine as the Court as deenas Both”** Who is an

officer of a company? An officer of a company haseib statutorily

conceptualized to include a director, managereoretary?*®

Self-Assessment Exerxrcise 15

a) Who can initiate a CVA by way of a proposal?
b) List the offences in relation to a CVA and thesamuences of commission.

¢) What are circumstances warranting the challenge pyoposal?
d) Identify one benefit of a CVA and one disadvantaiga CVA.

>

1,
2.4 Summary

In this Unit, you learned of a CVA is a second-atearmechanism
designed to help financially troubled companieskwtakir way out of
trouble and by so doing avoiding insolvency. Howeue is not a
foolproof mechanism since it does not operate agay to secured
creditors’ rights and could possibly precipitatectsuactions that
facilitate the happening of premature insolvendyisl a punishable
offence to make false representation or to do ibrtdado any act as a
consequence of which approval was secured to a gposal.

—
i |
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Companies and Allied Matters Act 2020
Insolvency Regulations 2022

Foreign legislations

UK Companies Act 2006
UK Insolvency Act 1986

ﬁl 2.6 Answers to Self — Assessment Exercises (SAES)

Self-Assessment Exerxrcise 15

a) The following persons can initiate a CVA by wapmposal may be mad
by any of the following: (a) the directors of thenmpany. (b) the
administrator if there is a subsisting administaatiorder in relation to the

company. (c) the liquidator if the company is ie firocess of being woun
up.

b) These are the offence @dise representation or fraudulent act or
omission to enable the procurement of approvah foroposal of the
members or creditors of a company commits an odfeflee punishment
on conviction is one year or a fine or both.

c) The circumstances are where unfair prejudice grauimdrelation to the
interests of a creditor, member, or contributory thie company is
alleged. It may also be challenged where there dme material
irregularity at or in relation to either of the miegs.

d) One benefit is that gnables an over-indebted company to agree with its
creditors how its debts should be dealt with. legi the company a
second chance. On the other hand, one disadvartagiat it is not

12C
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UNIT 3 ADMINISTRATION

Unit Structure

3.1 Introduction
3.2 Learning Outcomes
3.3 Company Administration
3.3.1A Brief History
3.3.2 A Hierarchy of Objectives
3.3.3 The Administrator: Qualifications, appointment, etc
3.3.4 Placing a Company in Administration
3.3.5 Effect of Administration
3.3.6 End of Administration
3.3.7 Offences and Penalties
3.4 Summary
3.5 References/Further Reading/Web Resources
3.6 Answers to Self-Assessment Exercises

@ 3.1 Introduction

Company administration is defined ‘@sformal insolvency process that
is designed to protect a company from its creditode a solution is
sought to its financial di6culties. When a companters administration,
an insolvency practitioner is appointed to takerdhe management of
the company, with the aim of preserving its valune aaximising the
return for its creditors®® It has been described as a “means to an end”,
which may be to preserve the company as a goingecor{rescue) or to
steer it into receivership, or to bring an endttd hat is, the ‘end’” may
be one of the hierarchically ordered objectivesadinistration. Like
the CVA discussed earlier, you should note thattwdhpresented here is
a synoptic outline, as against an exhaustive trettmof the corporate
insolvency mechanism of administration.

@l 3.2 Learning Outcomes

By the end of this unit, you will be able to:
* explain the concept of company administration asyarid
insolvency process
* gain a brief history of company administration
» discuss the objectives or purposes of company aslration
» discuss the process of placing a company in adtratisn.

216 Business Insolvency. Available online at https:/business-

insolvencyhelpline.co.uk/companyadministration/. Accessed 24/6/2023.

121



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

3.3 Administration
When a company comes face to face with financstress, one

of the mechanisms for managing and resolving theblpm is
administration. Although believed to hold the keyréscuing otherwise
ailing and financially hopeless companies in theeof insolvency,
administration as a hybrid insolvency process yar@h practice,
achieved its objective of restoring the going concsituation of
companie$?’ This is understandable because the process, when
activated, merely results in a temporary suspengioot outright
cancellation) of creditor remedies. Hence, othgedlves are on the
table, if the objective of rescuing the business g®ing concern is not
feasible.

3.6.1 A brief history

Anderson (2016}° offers an interesting historical background to
introduction of administration into the UK juristien, where Nigeria
transplanted the administration process under CAMN20:

Administration was introduced into English insolegnlaw by the
Insolvency Act 1985, which was immediately consatét! into the 1986
Act. The procedure was a response to the perceitiditst of Chapter 11 of
the US Bankruptcy Code, which had been enactetva/dars earlier as a
business rescue procedure (but administration r&keddy different in that
Chapter 11 is a debtor in possession procedurddr&&986 the principal
means of preserving a viable business(,) whichavased by an insolvent
company was for the business to be sold as a gaingern by a receiver.
The receiver was appointed for that purpose bycarsd creditor, usually
a bank, which held security over all the assets amdertaking of the
company through a combination of fixed and floatofwrges. Although
such receiverships (called ‘administrative receiligrs’ in the 1986 Act)
in some ways resembled an insolvency proceedirgy, Were not a true
insolvency proceeding because they were securifgreement for the
exclusive benefit of a secured creditor. They weneetheless perceived to
be beneficial in saving businesses, but not thepemies that owned the
businesses, from liquidation. Administration wagimally introduced in
order to provide a means of enabling businessebetsold as going
concerns when there was no secured creditor whashakile to appoint an
administrative receiver. Administrative receivepshand administration
were mutually exclusive and secured creditors \hilh power to appoint
administrative receivers were in a position to vatiministration. This
meant that administration was relatively little dise its early years. The
position was dramatically changed by a series adraiments to the 1986

217 Ashurt Quickguides pointed to companies that went through the process and still failed,

including Lehman Brothers International Europe, Woolworths, etc.
218 Op cit, p. 32.
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Act which resulted from the Enterprise Act 2002 awl part of which
administrative receivership was outlawed in all bufew special cases.
The underlying policy then being pursued was tlbhiaistration should
take over as the principal means of business re§aaired creditors who
would otherwise have been able to appoint an adtnative receiver were
compensated by being given power to appoint an r@dirator; the
practical difference between the two forms of appuent being that an
administrator is required to act in the interedtshe creditors as a whole
rather than in the particular interests of the amrtg secured creditor. In
the terminology of the new legislation, a securestlitor who would have
had the power to appoint an administrative receiwealled the holder of
a ‘qualifying floating charge’.

The mechanism of company administration first apgpegan CAMA
2020. It would appear, expectedly, that Nigeriarmid totally transplant
the UK brand of business rescue. Unlike the UKdrample, there is
limitation or control to the deployment of institnt of receivership
under the current law. Since there is a compedHithgction to deploying
receiverships, it is really doubtful if financiatetlitors (banks) would
allow the business rescue mechanism of administrato take a
foothold.

3.3.2. A hierarchy of objectives

The administration process is propped on hieraatlyicordered
objectives. Why do you think the objectives are cdbsd as
hierarchically ordered? For example, the law isacldat the primary
objective of the administration is the restoratmnthe going concern
situation of the entity*® It simply implies that the administrator must
follow a sequential process in pursuing the objesti of the
administration. In other words, the administratdways an insolvency
practitioner, must consider the first objectivedsefgoing to the second
and the last. What are the objectives? The obgstiare to be
discovered from the purpose of administration, Wwhis, here, called
hierarchy of objectives. In order of priority orgsence, the objectives
or purposes are:

a) Objective 1. In the performance of his functiondje t
administrator must be focused on pursuing, firsd &remost,
rescuing the company as a going concern. The pHigsEag
concern” is an accounting term that refer@atoompany's ability
to make enough money to stay afloat or to avoidlieacy or
bankruptcy If a business is not a going concern, it meais it
gone bankrupt and its assets wiaeidated®”® Generally, the
concept is an underlying basis used to preparendinh

%19 gection 444(2) CAMA. Compare Paragraph 3(4) Schedule B1 Insolvency Act 1986
220 |nvestopedia. What Does Going Concern Mean? Available at
https://www.investopedia.com/terms/g/goingconcern.asp. Accessed 10/1/2023.
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statements. As a result, it is assumed that thigydms neither
the intention, nor the need, to liquidate or cumaaterially the
scale of its operatiorf&!

b) Objective 2. Where the first core objective is feasible, the
administrator is enjoined, statutorily, to pursube tnext
objective., which is attempting to achieve a bete=ult for the
company'’s creditors as a whole than would likelth# company
were wound up, without first being in administratio

c) Obijective 3. If it would not be feasible to achiesquality of
treatment of creditors as whole, the administratould focus
now focus on realizing the property of the troubdedity to make
a distribution to one or more secured or prefeareditors.

How does the administrator proceed about his dutegpursue the
objectives or purposes of the administration. Té& tequires him to
make a statement setting quioposals for achieving the purposé&
Specifically, the proposal must contain statemehgre this is the case,
explaining why the administrator believes that obyes 1 and 2 cannot
be achieved. Generally, the proposal may inclugeoposal for a CVA,
or for a scheme of arrangement and compromise. iWV88 days the
administrator is expected to send a copy of theestant of proposals to
creditors, shareholders, and the Commission. ilortant to note the
various but different statements required to pregan pursuance of the
administration. These are the statement of proppSabtatement of
affairs of the compan$?* the Proposed administrator's statement and
consent to act” and_the statement of concurrefite.

Bearing the duty on the administrator to performa fuinctions in the
interests of the company’s creditors as a whaMhat normative
theoretical perspectives can you use to explaindbjectives? Is it
possible to achieve equality of treatment as beatweeditors of a
company in administration? Except the first objtsucceeds, it is
hardly possible to use the mechanism of administrab overreach the
discrimination by exclusion which security inteegintrenches. Thus,
the animal farm situation is inevitable in an gntm administration.

Specifically, for example, while the law gives powe the administrator
to make a distribution to a creditor of the compahyglawed back that
power by outlawing, save on the permission of tberg distribution to

a creditor of the company who is neither secured preferred’ In

fact, the administrator cannot purport to invade phistine position of

2L ACCA. Going Concern. Available online at

https://www.accaglobal.com/gb/en/student/exam-support-reResources/fundamentals-exams-
study-reResources/f8/technical-articles/going-concern.html. Accessed 3/1/2023.

222 gaction 486 CAMA and Regulation 3.23

223 1hid

224 gaction 484 CAMA and Regulation 3.27

225 Regulation 3.02

226 pegulation 3.28

27 section 502 CAMA 2020
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secured creditors by including in his statemenpr@iposals any action
which tended to upset and distort that posiffénin other words,
administration is not tool for curing the principdé discrimination by
exclusion which the presence of security interesates amongst the
class of creditors.

3.3.3. The Administrator: qualifications, appointment, etc.

In relation to a company, an administrator is asperappointed by the
Court, creditor with a floating charge, the direstoor the company to
manage the affairs, business, and property of tmpany. To be an
administrator of a company, you must be duly adteddinsolvency
practitioner (IP). See Unit 7 for further discussmn IP.

Certain of categories of persons are disqualifiedmf acting as
administrator. It is immaterial that they satisfidd requirements as to
accreditation. They include an infant, a personrefound mind, a body
corporate (except statutory corporations), an whdisged bankrupt
(except with leave of the Court), a director origardof the company, a
connected person and any person convicted of afenad involving
fraud, dishonesty, official corruption, or unetHi@nduct or who is
disqualified under the section 280 CAMA 2020.

There are three modes by which an administrator beywppointed,
namely by the Couff® the holder of a floating charge or the
company->* or its director$>? An out of court appointment requires an
ex parteapplication to the Court for approval if the adisiration has a
cross border elemefitt In the same vein an administrator appointed
extra curig must give statutory notice to the Court of hip@ptment,
accompanied by aex parteapplication to the Court for a formal order
of the courf® Significantly, a holder of a floating making the
appointment must restrain deluding himself thatatdministrator stands
in a position analogous to a trustee, whose prgaatmn is pursuit of
the interests of his appointors. Contrariwise Arm@011) observed
that theenthusiasm of the holder of qualifying floating ceto appoint
an administrator is or “will be tempered by thetfdat the officeholder
(administrator) will be under a statutory duty tcaeditors, and that the
costs of their efforts are payable out of floatolgrge assetsYou are

*?% Section 510 CAMA 2020

229 pegulation 1.08

230 gection 443(1)(a) and 449 CAMA 2020, and Regulation 3.03ff

2L gection 443(1)(b), 452 and 472 CAMA 2020, and Regulation 3.16ff
232 gection 443(1)(c) and 459 CAMA 2020, and Regulation 3.20ff

233 gection 443(2) CAMA 2020

24 See sections 443(3) and 457 CAMA 2020
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expected to read up and be familiar with the thmeeles of appointing
an administrator.

The administrator is an agent of the company aaddst in a position
analogous to a trustee. He is also an officer ef ¢burt, despite his
mode of appointmerft® The administrator has omnibus powers to do
anything necessary or expedient for the managermtrihe affairs,
business, and property of the company. In additonthe powers
contained in Eleventh Schedule, the administraaorremove or appoint
a director, call a meeting of shareholders or ¢oesli and can make a
distribution to a creditor of the company. Intemggly, the interests of
third parties dealing with the administrator in do@ith and for value
are protected. In fact, a defect in the appointneergualification of the
administrator would not invalidate his acts oreeé the company.

The administrator, who can be replaced followingigeation, removal,
or disqualification, is not above challenge. Thus, creditor or

shareholder can apply to the Court claiming amotigers that the
administrator is acting or has acted so unfairlyodsarm the interests of
the applicant, whether alone or in common with sooneall other

members or creditors. Upon such application, therCmay grant a
relief, dismiss the application, make an interirdest et

3.3.4. Placing a Company in Administration

When does a company go into administration? At fhaent it is
important to bear in mind that there is a worldddference between
when a company_enters administration and when apaomis _in
administration. As to the latter, it occurs whilee tappointment of an
administrator of the company has effect; whileha tase of the former,
it is when the appointment of an administrator saleéfect®’ This
difference is very critical. For instance, the t#aprovides that if a
company_enters administration by virtue of an adistriation order or an
appointment under section 450 of this Act wherefofge the
requirements of section 464 of this Act are sa&sf—(a) the
appointment under section 459 of this Act shall tatie effect; and (b)
section 467 of this Act shall not apply. You shotde your time to go
through the provisions.

235 gactions 446, 504 and 506 CAMA 2020
236 gection 511 CAMA 2020

%7 section 549(2) CAMA 2020

238 gection 471 CAMA 2020
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There are two ways of placing a company in admigiin. The first is
an out of court administration process, which irm of cost is less
expensive and should be preferred. Neverthelesspunof court
administration requires filing certain prescribedcdments with the
Court, including obtaining a formal order of theu€o The other way
arises by reason of a formal application made ® @ourt for an
Administration Order. For example, the liquidatdraocompany may

make an application for placing a company in adstiation**®

3.3.5. Effect of Administration

Once a company is put in administration it disptatiee power of the
management to act or exercise its powers. Admatieh displaces
managemerft® Also, actions are stayed. Hence, landlords cannot
distrain on the company's assets and cannot fdHeitlease, creditors
cannot pursue court judgments against the compmarsgek to enforce a
judgment that they have already obtained, windipgoatitions cannot
be issued against the company, and hire purchatéease companies
cannot recover their assets except as providetianaw. Thus, if an
administrator is appointed, the effect on enforaemby secured
creditors is immediate and dramatic: there is aatooium on the
enforcement of securif/’ Will this address the vulnerabilities of
unsecured creditors and other stakeholders? Itndispen the outcome
of the administration. For example, if the firsfeatiive in the hierarchy
fails, it is not likely that other interests wilkeape hurt.

Administration comes to an end if the appointmenam administrator

ceases to have effect. However, it does not cealse in administration
merely because an administrator vacates officesoremoved from

office. Vacation of office can occur by resignatidieath or otherwise —
as is when the administrator becomes disqualffied.

3.3.6. End of Administration

Except renewed, the administration ends or ceasbaue effect at the
end of the period of one year beginning with theeda which it takes
effect. The extension of office takes one of twanfs — on the
application of the administrator the Court may exté for a specified

239 gaction 475 CAMA 2020
249 section 501 CAMA 2020
21 Gullifer, L. & Payne, J. (2011). Corporate. Finance Law: Principles and Policy, London: Hart,

.90
Bz Section 549(2)(c) and (d) CAMA 2020
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period or by consent it can be extended by a parmdexceeding six
months.

Further, the administration comes to an end wheeeobjective of the
administration has been sufficiently achieved dredladministrator files
a notice with the Court and the Commission, or wile administrator
applies to the Court that he thinks the purposadohinistration cannot
be achieved or that the company should not hawereshiadministration.

It is possible to move administration to creditortduntary winding up,
or to dissolution. Also, a petition for winding @wm grounds of public
interest can be presented against a company inngtration. If either
of these events occur, the administration ceaskave effect’

3.3.7. Offences and Penalties

Generally, a person who commits an offence witherexice to
administration is liable on conviction to a fine @b less than
NGN200,000.00. Additionally, a person who commeis offence
under specifically identified sections dealing wabministration shall
be liable on conviction to a daily fine of at leAKBN5,000.0G*

Self-Assessment Exercise 16

a) Specify the various statements which can ariseelation to a
company in administration.
b) What do you understand by the concept of goimgem?

c) Without explaining, state the purposes of adrtraii®n.
d) What do you understand by “animal farm situatiomith reference
to the treatment of creditors of an insolvent gr?tit

_—
1,

3.4 Summary
In this unit, you studied the insolvency mechanafmadministration. In
this connection, you studied a brief outline ofhtstory, the objectives
or purposes to be pursued by the administratiengthalifications of an
administrator and how he can be accredited to ijpeaess an insolvency
practitioner by the Commission, how to place thempany in
administration, the effects thereof and how it certzean end.

)
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%]

3.6 Answers to Self-Assessment Exercises (SAES)

Self-Assessment Exerxrcise 16

a) There are four statements. They are the statenfigmbposals,
statement of affairs of the company, the Proposed
administrator’s statement and consent to act, badtatement
of concurrence.

b) The concept of going concern is &going concern” is an
accounting term that refers @ company's ability to make
enough money to stay afloat or to avoid insolvericys used
to prepare financial statements, which assumestiigaéentity
has neither the intention, nor the need, to ligieidar curtail
materially the scale of its operation.

c) The purposes or objectives of administration aseuimg the
company as a going concern, or achieving a begtrtrfor the
company’s creditors as a whole than would belikiélyhe
company were wound up, without first being in adstmation,
or realising property in order to make a distribatio one or
more secured or preferential creditors.

d) Animal farm situation refers to a situation whicbtains in
relation to the estate of an insolvent debtor. Biteation
allows secured creditors to take realise theirrese before
unsecured creditors. This could potentially leavesecured
creditors with nothing to look up to. Securityangsts creates
animal farm situation which operates on the paradigf
discrimination by exclusion targeted at unsecureditors.

13C
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UNIT 4 RECEIVERSHIP

Unit Structure
4.1 Introduction
4.2 Learning Outcomes
4.3 Receivership
4.3.1 Definition
4.3.2 Types of Receivers
4.3.3 Power to Appoint Receivers
4.3.4 When the Power to Appoint Arises
4.3.5 Legal Position of a Receiver and Manager
4.3.6 Duties and Powers of a Receiver and Manager
4.4 Summary
4.5 References/Further Readings/Web Resources
4.6 Answers to Self-Assessment Exercises

| ]4.1 Introduction

In this unit, attempt will be made to take you tgh the institution of
receivership as provided for under the law. Thagpal law in this area
is CAMA 2020. Receivership is different from adnsination. It is
focused more on realization of security and magpde the altruistic
configuration of the law requiring accommodationlarger interests in
certain cases, leave the debtor beaten, batteretl wasted. This is
because the law is clear that a receiver appoiatedalise the security
of a debenture holder, subject only to an ordehefCourt, has:
power to take possession of the assets subjecheombortgage,
charge or security and sell those asset$, if the mortgage, charge
or security extends to such property collect detged to the
property enforceclaims vested in the company, compromise, settle
and enter into arrangemerits respect of claims by or against the
company, on the company’s businesth a view to selling it on the
most favourable terms, grant or accept leafdand and licences in
respect of patents, designs, copyright or tradesreatkl recover any
instalment unpaid on the company’s issued stéres.

This is additional to the power to any other poweosferred on the
trustee or debenture holder and power realise #wurgy by a
foreclosure action or by commencing a winding upcpeding&® This

whittles the provisions on business rescue andesepts legislative
unwillingness to take the bull by the horns. Onellddave thought that
the business rescue mechanism of administrationldvoe promoted

245 section 233(5) and 233(3) CAMA 2020
25 |pid 233(2)(b)
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over and above receivership as a creditor mechanisthis was the

case, creditors would be disincentivized from attng the mechanism
as an option of first resort. As you will see ire tbourse of the Unit,
except strict controls are put in place as to tker@se of this power to
put a company in receivership, the other insolvesqgyroaches tending
to promote business rehabilitation and rescue utidetaw, would be

hardly realised. What are those business rescudvercy approaches
earlier discussed?

@ 4.2 Learning Outcomes
By the end of this unit, you will be able to:

® define receivership and discuss various typesadivers
» explain the nature of receivership as an insolvexpproach.

4.3 Receivership

The appointment of a receiver is the strongest dgntige law provides
for the debenture holdefd’ It is the most attractive creditor protection
mechanism in that it empowers the creditor to appmiit of court subject to a
provision in the debt instrument in that respeateo the attraction of this
mechanism, it is doubtful whether the businessuesoechanisms of CVA
and administration will ever have a scintilla ofpoptunity to breathe and
make an impact. The power of the creditor to appaim administrative
receiver under the UK insolvency jurisdiction ha&eib drastically diluted and
in time will be a relic of history. The Nigeriangislative saw it differently and
still retained the expansive powers of the creditwough the institution of
receivership, the unrestrained of which can eagitgcipitate insolvent
liquidation.

4.3.1 Definition

Section 868 defines a receiver to include a manalges same section
defines official receiver as aafficer by whatever name called or
known charged with control of affairs in bankruptand if the
appointment is vacant for any reason whatsoeveanmée sheriff. No
doubt the definition of a receiver is unsatisfagt@nd conveys no
reliable meaning. Ejuwunmi JSC described a receiwver manager as
one who is appointed for the protection of the teséad for the benefit
of all concerned, and in sanctioning the receia&mig proceedings the
court has regard to what it considers right angeron the interest of

247 gection 233 CAMA 2020
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all parties’*® Identifying this description as “judicially fabgted
altruistic role,**® Onamson (2017) posits that the phrase “all corezérn
and “all parties” in that judicial definition woulohclude the company
since the appointment does not abate its titlbeagbods in receivership
but only its right to deal with the ass8fsthe secured creditor who
made the appointment or at whose behest it was imadee court, and
residual claimants, the unsecured creditors. Inerotlvords, the
definition gives life to communitarian conceptioof insolvency law.
Do you think this idea that the receiver and managelertake altruistic
role can apply in all situations?

4.3.2 Types of Receivers under CAMA
Onamson (2017) came up with three categories rexeapable of

being appointed. They are receiver simpliciter; $beond is a manager
over the whole or substantially the whole of unalertg of the company
(otherwise lip service manager); and the third i®@eiver or manager
over the whole or substantially the whole of thenpany’s property
(otherwise authentic receiver and manager).

(a) Receiver simplicitef>* This type is the default position of the
law because if he is not in office there can benamager or any
appointment of a manager is véid.He cannot carry on the
business of the company, albeit the scope of hpoiapnent
could be expanded to include management powersoeer to
carry on any business or undertakifij)Among others Onamson
(2017) criticized the provision as “mundane, outetwdnd out of
touch with current commercial realities in an atheglobalized
economy.” According to him the provision should eaequired
that a manager must be appointed before considettieg
appointment of a receiver. The fact that this kifideceiver can
be appointed under the current law, means thatbtmness

48 Ynibiz Nig Ltd v CBCL Ltd (2003) 2 SC 23

249 gection 553 tends to support this when it provides that a receiver and manager appointed
for the whole or any part of the undertaking of a company is deemed to stand in a fiduciary
relationship towards the company and must observe utmost good faith towards it in any
transaction with it or on its behave.

%0 Central London Electricity Ltd v Berners & Ors (1945) 1 KB 160; Newhart Developments v
Co-op Commercial Bank (1978) 2 All ER 901; Intercontractors v NPFMB (1988) NWLR (Pt 76)
280.

%1 gection 556(1) CAMA

%2 gection 556(1) stating that “unless the receiver is an appointed manager, he does not have
power to carry on any business or undertaking.” and section 233(5) providing that “a manager
of the business or of any of the assets of a company may not be appointed for the benefit of
debenture holders unless a receiver has also been appointed and has not ceased to act.”

%3 ponson Enterprises (Nig) Ltd. v. Njigha (2000) LPELR-6805 (CA)
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rehabilitation mechanisms of CVA and administratinay not
have the space to be implemented, improved, amdresited.

(b) Lip-service manager (manager under lip-service igion). The
lip-service manager is one appointed over the wbolany part
of the undertaking of the compafty. His schedule of duty is
restricted to “managing the undertaking” with thiew to the
realisation of the security of those on whose HWelmad is
appointed. He is so called because there cannotucé a
manager without a receiver simpliciter. What is th#erence
between the manager under lip-service provision amdceiver
simpliciter? The receiver simpliciter is normallyppointed in
respect of a specific or single item of propertyagminst the
undertaking or the entire business of the compé&hs. prime
object is to get in and realise the property aritlesthe debt.

The lip-service provision manager is appointed dkerwhole or
any part of the undertaking of the debtor. His objs to manage
the undertaking. However, the receiver simpliciteas a life
distinct from the manager. He can exist withoutrtrenager. But
this is not the case with the manager who hasfamithout the
receiver simpliciter. The manager needs the unabitord of the
receiver to live, but the receiver can exist indejsnt of the
manager. In fact, the scope of the receiver soitpli can be
expanded to include carrying on (managing) the rass or
undertaking of the company. To expand his poweescdn be
appointed a manager. On the other hand, the mamageot be
in place except and only if there is a receivempdiciter.

(c) The true receiver and manager. Although the segirawviding
for receiver and manager used the word “or”, it ewkbetter
sense if it is construed conjunctively. Does it metis not
possible to have one person holding the office oéaeiver and
another person holding the office of a manager? [€gislature
thinks it is possiblé>® Whether this thinking squares with
commercial reality is a different matter entirdiyeanwhile there
appeared to be legislative inconsistency and carfug this
regard. For example, the margin notes it tfledreceivers and
managers appointed out of Court” “appointment ckreers and

%4 gection 233(5) and 556(2)
%5 gection 553(1) CAMA 2020.
%8 gection 206, 233, 552, 553, 556, 557 CAMA 2020
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managers by the Court” “disqualification for apgoent of a
receiver or manager” and “duties and powers ofivece and
managers” but the body of the law in some placesiech
“receiver or managef®’ and in another carried “receiver and
manager.®®

The UK equivalent of the Nigerian receiver and ngamais
administrative receiver, defined as a manager efwinole (or
substantially the whole) of a company’s propertgapted by or
on behalf of the holders of any debentures of thengany
secured by a charge which, as created, was arftpaharge, or
by such a charge and one or more other secufities.

The receiver and manager must observe other pénights to
the company’s property if the rights were acquingubr to
crystallisation. This is because the appointmemisdwot operate
as a stay of executidA’ Hence, “if there is another floating
charge over the same asset and it was createceb®rcharge
under which (he) was appointed then it is stillreopcharge on
those assets if and when it crystallis&S"After the appointment,
execution cannot be levied on the property subjectthe
charge?®® The receiver and manager cannot utilise any ptgper
subject to fixed charge to pay the debt securedhbyfloating
charge under which he was appoint&He could overcome this
encumbrance by electing to redeem the prior fixesrge. Where
the fixed chargee had notice of the floating chatgs interest
will lose priority. Where the receiver is withdrawn and the
chargee agrees, the crystallised floating chamgn(ified in this
work as contingent specific charge) refloats toonee deemed
floating charge. In the same vein, the receiver amghager
cannot obtain goods that the company has pledgedouwi
paying the debt secured by the pledge.

%57 section 206, 552(2), 553(1), 554(1), 557(1), etc

%8 gection 355(2)(h), 552(1), 704

%9 gection 29(2)(b) Insolvency Act 1986

%0 gection 557(2); Intercontractors Nigeria Ltd v UAC Nigeria Ltd (supra)

%1 Re Morrison, Jones & Taylor Ltd (1914) 1 Ch 50.

%2 Omojasola v Plisson Flsko Nigeria Ltd (1990) 5 NWLR (Pt 151) 434

23 English & Scottish Mercantile Investment Co Ltd v Brunton (1892) 2 QB 700
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4.3.3 Power to Appoint Receivers
The following persons have power to appoint:

(a) Mortgagee/chargee, can appoint under certain ewgabli
legislations, to wit section 123(1)(iii) PropertpdaConveyancing
Law 1959; section123(1)(c) Kaduna State Property 1890 and
section 19(1)(iii) Conveyancing Act 1881. The cdiudlis for the
mortgagee to be entitled to the power to appoirgcaiver are (a)
the mortgage must be by deed; and (b) the mortgagemust be
due. The power is deemed to be provided in the gage deed.
With respect to a debenture covered by mortgage,pthwer to
appoint must be expressly provided in the instrumen

(b) Debenture holder or trustee of debenture holdee débenture
holder or a trustee under a debenture trust desdpbaer to
appoint a receiver of any assets subject to a mgetgcharge, or
security. The power to appoint a receiver becomasnaatically
exercisable on the occurrence of any of the presdristatutory
events, and the power to appoint avails in additmnand not in
substitution for, any other powers and remedies,ichvhby
agreement, are provided in the instrument of delventor
debenture trust deéff: When the debenture holder or trustee under
a debenture trust deed makes the appointment, fotheee types
of receivers will be appointed.

Upon appointment, the receiver must, before assompf duties,
apply to the court for any direction respecting fleeformance of
his functions®®® What do you think is the rationale for this
position. Ejuwunmi JSC stated that it is basedrenwell settled
principle of law to the effect that:
in a mortgagee's action where a receiver and martzae
been appointed, it is for the court to determineetivlr
proceedings shall be taken at the expense of tiégayed
property. The receiver cannot do this of his owitidtive but
would run the risk of his cost being disallowedhd did not
obtain the direction of the court, and neither magor nor
mortgagee has any absolute right to insist upora@ion
being brought or to prohibit it being brought b tfeceiver
at the expense of the mortgaged prop&tty.

Similarly, the Commission must within 14 days opamtment be
notified. Otherwise, the receiver or manager ruhe tisk of

%4 gection 232 and 233 CAMA 2020
265 gaction 554 CAMA 2020
%8 Unibiz Ltd. v. C.B.C.L. Ltd (supra)
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conviction for an offence the liability of which &spenalty for every
day during which the default continues in such amboas the
Commission shall specify in its regulatiof5.

(c) Power of AMCON to appointAMCON can act as a receiver or
appoint one in its stead. If AMCON acts or oneppanted by it, the
receiver has power to realise the assets of theodebmpany, enforce
the individual liability of the shareholders andeditors of the debtor
company and manage the affairs of the debtor coyffanThe
AMCON receiver is then in a special class compdoethe receiver
appointed under CAMA.

(d) Power of the Court to Appoint. Under certain ciratamces, the
court has power to make an order for the appointneéna
receiver. The court has power to appoint a receives receiver
and manager of the property or undertaking of ttragany if the
principal money or the interest thereon falls imears or the
security or the subject matter of the securityhieatened or in
jeopardy. Usually, the application is made by asperinterested,
which will include secured creditors, debenture deot and
trustees. It is important to note that naked delrenholders do
not have the power to appoint a receiver. By tmeestoken, they
cannot overcome this limitation through the court.

(e) Case notes and references. Sawson & Ors v POLFA (Nig)
Plc & Ors?® Duty on a party challenging the registration of a
deed of appointment of a receiver with the CACeefffof failure
to register deed of appointment of receiver with CCAN
compliance with the law, the case Bfewtech Nig Ltd v
Akinnawo & Anor?® in relation to the effect of faulty
appointment of a receiver/manager, the cas&aér Energy
Advanced Power System Ltd v Ogunnaike & Anof'* on the
consequential effect of the appointment of a remeithe case of
Uthman v Canvass Farms (Nig) Ltd & Or€’? on whether
AMCON or a receiver appointed by AMCON is requitedgive
notice of such appointment to the debtor compaagition of the
law where there is a conflict between the AMCON Aod the

%7 section 555 CAMA 2020

28 gection 48 Assets Management Corporate of Nigeria Act 2010

269 (2019) LPEL-48931 (CA)

2710 (2016) LPELR-40094 (CA)

211 (2008) LPELR-8470 (CA)

212 (2021) LPELR-54653 (CA) and AMCON v Canvass Farms (Nig) Ltd & Ors (2021) LPELR-
54651 (CA)
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Companies and Allied Matters Act, the cas®©bielum & Anor
v Intercntinetnal Homes Savings & Loans Ltd & Anor”® on
the effect of failure to give notice of appointmenf a
receiver/manager under CAMA

4.3.4 Legal Position of a Receiver and Manager

The receiver and manager may be an agent of hisirgtpp, an officer
of the court and a fiduciary towards the company.

(a) Agent of the appointor. Under the common law, thegyple is
that the receiver is the agent of the mortgagahoagh he is
appointed by, and for, the mortgagee. However, u@reVA a
receiver or manager of any property or undertakihg company
appointed out of court under a power in a debenurteust deed
shall be deemed to be an agent of the person sopeion whose
behalf he is appointed? On the legal effect of this statutory
provision, Onamson (2017) it makes the mortgagesctly and
personally liable for the acts and omissions of rieeiver. This
places the mortgagee in a position analogous t@@dgagee in
possession. In light of this position, the mortgagbears
enhanced and continuing liability, unlike the conmmaw where
the mortgagee’s liability for the acts and omissiohthe receiver
arises in liquidation “when the receiver stops beaigent of the
mortgagor and becomes agent of the mortgagee latter treats
him as such”; and “where the mortgagee specificditgcts the
receiver to do the act on which liability is bag&tHow do you
think the mortgagee can overcome the enhancedaduigbility?
The debt instrument can provide that the receivell e the
agent of the mortgagor, or the mortgage document tte
appointment subject to the relevant provisions uride general
law. If this is done, the receiver or manager shalthe agent of
the mortgagor.

(b) Officer of the court. Every court appointed receiigean officer
of the court. As officer of the court, he is sulbjerthe directions
and instructions of the court, including submittitegthe court,
instead of the CAC, statement of affairs with h@mmenents
thereon. The official receiver is an officer of tbeurt too. He is

2713 (2016) LPELR-45788 (CA)

274 gection 553(1) CAMA

215 American Express International Banking Corporation v Hurley (1986) BCLC 52 and
Standard Chartered Bank v Walker (1982) 1 WLR 1410
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charged with the task of investigating the causkesampany
failure leading up to insolvency. He can act asravigional
liquidator in compulsory liquidation and also aseeeiver.

(c) Fiduciary towards the company. The receiver stand&luciary
relationship towards the company once he is alpoiaped as the
managef.® Impliedly a receiver simpliciter cannot be a ficary
of the company. This can work injustice, havingaml to the
possibility that the mortgagor and other partiesnilsirly
interested are still entitled to the equity of negition. Where the
property is sold, the equity of redemption becotoeked up in
the surplus.

Once a receiver is additionally appointed a manayer the
whole or substantially the whole of the propertytied company,
his powers include to carry on, not necessarilgigpose of it as
a going concern, the business of the company imgudo
establish subsidiaries. It makes sense that thHeebkigstandard of
duty is on the trustee as in the case of the atg. The
appointment suspends the authority of the diredtwict or deal
with the charged property. They will remain in offiand liability
still attaches to them as directors. They canntetrfiere with the
work of the receiver as regards the property subjec
receivershig.!’

It is not surprising that the receiver and manat@uld be placed
in fiduciary position having regard to the expampsigowers
donated to him under the law. As fiduciary, he mexcute his
duties with fidelity and reasonable diligeAeas a faithful,
diligent, careful, and ordinarily skillful managewould act in the
circumstances and doing so in the best of the copn@s a

whole?”®

4.3.5 Duties and Powers of a Receiver and Manager

The duties and powers of a receiver and managereddeir being from
the statute and under the general law. Wheredtrisceiver simpliciter

% gection 553(1) CAMA;

2’7 |In Newhart Development Ltd v Co-operative Commercial Bank Ltd (supra), it was held that
the appointment of a receiver does not divest the directors of their power to commence action
in the name of the company.

8 Charitable Corp v Sutton (1742) 26 ER 642; Foley v Hill (1848 2 HLC 28; Ultraframe (UK)
Ltd Fielding (2005) EWHC 1638

19 section 553(2) CAMA.
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the duties will not extend beyond possessing, sieaiand selling the
property to pay the underlying obligatiéf.

(a) Duties of a receiver and manager. The duties ircltm take
possession and protect the property, to managenbtertaking of
the company, and to prepare and submit reportsretndns. Apart
from the foregoing, there is the general dutieghef receiver and
manager. The components of the general dutieseofetbeiver and
manager include the duty of skill and care, dutygobd faith and
duty to act in the best interests of the comparsflldaimes entail the
manager acting honestly and fairly. The best @geduty relies on
what he believes to the best interests of the compas a whole.
This is, it is submitted, a subjective duty asei$ts on what he the
receiver or manager believes to be the best irtefdhe company.
Despite this, the receiver is not at liberty to aotreasonably or
unconscionably under the guise of his subjectivebd-urther, the
receiver and manager must avoid situations of mirdhd is bound
by the self-dealing and fair-dealing rules. If relsthe assets to
himself or to a person in whom he is interestedetiver or not it
was at a fair price or true market value, the sadald be set aside.

(b) Powers of the receiver and manager. The powers i&caiver
simpliciter cannot be the same as the powers daécaiver and
manager. For a receiver simpliciter, the powerd lmilgely be
found in the various laws respecting prop&ftyand may be set
out in the mortgage or charge instrument, whichmadly is a
recast and extension of the duties under the vapooperty laws.

On the other hand, the powers of a receiver andagenfor the
whole or substantially the whole of a company’s pemy are
copiously encapsulated in the Eleventh Schedulth@fAct. The
powers include carrying on the business of the @mp
establishing subsidiaries, to raising or borrowingpney, or
defending action or other legal proceedings in thene and on
behalf of the company, among other far-reaching ggewApart
from the omnibus provision which donates powerita to do all
other things incidental to the exercise of the doieg powers,
these powers are substantial in effect. For ingtatite power to
establish subsidiaries empowers the receiver andagea to

280 gaction 556 CAMA

21 gection 131 PCL 1959; Section 24 CA 1881; Section 131 KSPL 1990
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undertake “hiving dowrf®? procedure, whereby he sells the assets
under his control to a new company. The shareshef riew
company are normally held by the nominees of tleeiver and
manager in trust for the company in receiverships procedure
makes it possible for the receiver and manager citeate a
convenient package of assets to be offered forasalepayment to
the company in receivership is not made until theeddown
company is sold.

Self-Assessment Exercise 1’7

a) What evidence can you adduce to support the
proposition that receivership usually leaves thbtale
beaten, battered, and wa2ed

b) Discuss the power of the court to appoint a reeei

Vu/
5.4 Summary
In this Unit you have been able to study the variaspects of the topic

of receivership, including definition, types of edgers, power to
appoint receivers, when the power to appoint ariegml position of a
receiver and manager, and duties and powers afedver and manager.

™\
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m 5.6 Answers to Self — Assessment Exercises (SAES)

Self-Assessment Exercise 1’7

(a) It is focused more on realization of security. Sfieadly, the law provides that
a receiver appointed to realise the security oélaedture holder, subject only
to an order of the Court, hgower to take possession of the assets sulject
to the mortgage, charge or security and sell thassetsand, if the
mortgage, charger security extends to such property collect debted
to the property enforcelaims vested in the company, compromise, séttle
and enter into arrangemeniis respect of claims by or against the
company, on the company’s businegish a view to selling it on the
most favourable terms, grant or accept leasfekand and licences ir
respect of patents, designs, copyright or tradesnarid recover any
instalment unpaid on the company’s issued shares.

(b) The court has power to appoint a receiver cgc@iver and manager ¢
the property or undertaking of the company if thiegpal money or the
interest thereon falls in arrears or the securitthe subject matter of th
security is threatened or in jeopardy. Usually, dpplication is made by
a person interested, which will include securedditoes, debenture
holders and trustees. It is important to note takied debenture holdefs
do not have the power to appoint a receiver. Byddmme token, they
cannot overcome this limitation through the court.

—h

3%
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UNIT 5 ARRANGEMENTS AND COMPROMISE

Unit Structure
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5.2 Learning Outcomes
5.3 Arrangements and Compromise
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5.3.2 Intercompany arrangements

5.3.3 Intracompany arrangements

5.3.4 Effects of arrangements and compromise
5.3 Summary
5.4 References/Further Readings/Web Resources
5.5 Answers to Self-Assessment Exercises

@ 5.1Introduction

They are various reasons why companies will engagene form of
restructuring®® or the other. It might be to vary the rights and
obligations between the company and its membecseafitors. Another
reason may the need for diversification and exmemswvhich can occur
by way of vertical integration (with companies perhing other
functions in the production process chain) or hmnrtal integration (with
companies at the same stage in the production gsjfte

@ 5.2 Learning Outcomes

* By the end of this unit, you will be able to:Defiard differentiate
between the various forms of corporate restruaturin

» Explain the situations in which each can be acidat

» State the steps or procedure for implementing &gush

283

For the purpose of this course, the word “restructuring” is used to refer to a change in the
structural patterns of the company, whether internally (between the company and its members
or creditors) or externally (between two separate companies). The scope of the course will not
examine in detail all forms of corporate structuring like mergers and acquisitions.

84 Sealy L. and Worthington S. (2010). Sealy’s Cases and Materials in Company Law, ninth
edition. Oxford: OUP, p. 698
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5.3 Corporate Restructuring
As noted earlier there are many reasons a compaggge in corporate

restructuring. Whatever the motivation, it may takee form of
arrangements, compromise, reconstruction, mergacguisitions or
takeover. From the point of arrangements, therebasgcally two types
of restructuring provided under CAMA 2020. This ked an
improvement over CAMA 2004, where provision was mddr only
intracompany restructuring. Before discussing theious types, it is
important to examine some terms.

5.3.1 Definition of terms

The terms arrangement and compromise, reconstnuctiod merger or
amalgamation have been defined below to providetglto you. Note
however that the concern for this course is arrarege and
compromise. Other forms of corporate restructurig not be

discussed further.

(a) Scheme of arrangement. Statutorily arrangement besn
rendered as any change in the rights or liabilibésnembers,
debenture holders or creditors of a company orcdags of them
or in the regulation of a company, other than angeaeffected
under any other provision of this Act or by the wmin@gous
agreement of all parties affected. It can be arghata scheme
of arrangement can be deployed by companies “gxefhergers
and amalgamations and also to alter the rightssafhembers or
its creditors, with the sanction of the Court. Tgrevisions are
sufficiently wide to accommodate schemes havingrssiclerable
diversity of objectives and range of complexity, ieth may
involve more than one compan¥” Does the provision for a
scheme of arrangement under CAMA overreach, ancefire
conflict with, a kindred enactment (ISA 2007) p®ions on
mergersStrictly speaking, arrangement and merger aredhees
event. Weighing in on this _the context of s 538 CAMA 2004,
Idigbe, Chiwete and Kalu (20125%° submitted that:

The Section 538 provisions are similar to the M&Bhemes
envisaged under Part XIlI of the Investments anduf@ées Act,
except that in a typical M&A transaction, a liquida is not

285 ihid,

288 A Idigbe, C. Chiwete, and O. Kalu. (Aug 2012). “Scheme of arrangement as a business
rescue tool.” Lexology. https://www.lexology.com/Commentary/Insolvency-
Restructuring/Nigeria/Punuka-Attorneys-Solicitors/Scheme-of-arrangement-as-a-business-
rescue-tool. Accessed 12/6/2023
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appointed; rather, the transferor is dissolved, wound up by
order of the court, and shares are allocated &hiseholders in the
transferee's company. In the scenario envisageerSettion 538,
the rescue aspect is that although the companyois@vup, the
business is to some extent preserved - or, at,leadbhetter
realisation of assets is achieved than would haen lpossible in
liquidation.

(b) Hiving down. This appears much like the opposita ofierger or
amalgamation which when concluded constitutes twanore
companies into one “aggregated venture.” With lgvdown, it
involves a company taking steps and forming a slidosi and
vesting parts of its assets and undertaking inntwe entity, or
transfers the assets to an existing subsidiary, sellihg the
shareholding in that subsidiary to new owners. l@nather hand,
it may a case ofdivision”, “demerger” or_“scissiorf, which,
according to Sealy and Worthington (2010) may Isavgle sale
of the assets, ether for cash or in consideratidheoallotment of
shares in the purchasing company to the vendortoothe
shareholders of the vendor if it is a compaHyPart of the
powers of an administrator and receiver and manageower

hiving down?®®

(c) Merger or amalgamation. The ISA 2007 defines a ereag any
amalgamation of the undertakings or any part ofuieertakings
or interest of two or more companies or the undergs or part
of the undertakings of one or more companies ared@nmore
bodies corporate. It can be achieved through psecba lease of
the shares, interest or assets of the other compamyestion, or
amalgamation or other combination with the othempany in
question. The law empowers SEC to establish bases f
categorizing mergers into “a small merger”, “anemtediate
merger” and “a large merge?®® Sealy and Worthington (2010)
clarify that a merger or amalgamation takes pladeere the
assets and undertakings of more than one companpraught
under the ownership and control of a single compaych may
be one of the companies involved or a new one.rébelt is that
the shareholders who were members of the sever@bamating

%7 Op cit, p. 699-700
28 See Eleventh Schedule, paragraphs 15 and 16 thereof.
% See ss 119 and 120 ISA 2007
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companies now together own and control the saner@iges as
one aggregated ventui®.

(d) Takeover/Acquisition. ISA 2007 ordains that takeowecurs
where any person acquires shares (whether by a&ssefi
transactions over a period of time or not), whigken together
with shares held or acquired by persons actingoimcert with
him, carry 30% or more (or any lower or higher gim@ld as may
be prescribed by SEC from time to time of the wptiights of a
company or where a person together with personmgach
concert with him, holds not less than 30% but noterthan 50%
(or a lower or higher threshold as SEC may presciiibm time
to time) of the voting rights and such person or parson acting
in concert with him, acquires additional sharesclhincrease his
percentage of the voting rights, such a persor shate a take-
over bid to the holder of any class of equity shagital in which
such. Person or any person acting in concert with holds
shareg™

On the other hand but materially in similar terrimsestopedia
defines takeover inthe following terms: A takeover occurs when
one company makes a successful bid to assume Ctaiftmar
acquire another. Takeovers can be done by purahasmajority
stake in the target firm. Takeovers are also comynalone
through themerger and acquisitioprocess. In a takeover, the
company making the bid is the acquirer and the @mpit
wishes to take control of is called the tardetestopedia outlines
the types of takeovers including:
¢ A welcome orfriendly takeovey
¢ An unwelcome ohostile takeover
¢ apoison pill which allows the target’s shareholders to
purchase more shares at a discount to dilute ttenpal
acquirer’s holdings and voting rights.

¢ A reverse takeovdrappens when a private company takes
over a public one.

¢ A creeping takeoveioccurs when one company slowly
increases its share ownership in another.

20 0op cit, p. 699
21 gection 131
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On the other hand, takeover and acquisition, aghazapable of
being used interchangeably, has a slight differeitence, the
major_difference between acquisition and takeoveis that a
takeover is a special form of acquisition that escwhen a
company takes control of another company withoatabquired
firm’s agreement.

Case notes and reference©n how to prove the acquisition of a

company, se&eystone Bank Ltd v Ebuh & Ors;**?in relation

to the rule governing the acquisition of sharesampanies and
takeover of one company by another, Kde (Nig) Ltd & Ors

v African International Bank Ltd & Ors; ?**on what to show to
prove a company has been acquired by another compea the
cases ofAfolabi & Ors v Western Steel Works Ltd & Ors®*
and Skye Bank v Dalami (Nig) Ltd**®> and whether one who
acquires a company acquires its liabilities, Baatata Foods &
Allied Products Ltd v AG Leventis (Nig) plc.?*

(e) Reconstruction. Sealy and Worthington (2010) staitat
reconstruction usually involve the transfer of thelertaking and
business of a company (or, sometimes, several cuegato a
new one company specifically established for theppse. The
old company is put into liquidation. The membersl wsually
agree to take equivalent shares in the new compHmy. is as
against being repaid their capital in cash by theidator. This
implies that the same members will carry on theesamsome
part of the enterprise through the medium of a eempany?®’
In other words, reconstruction behaves like arreregg under
CAMA.?*® What circumstances do you think would move or
compel a company to embark on the journey of recocison?

5.3.2 Intercompany arrangements

Basically, two forms of intercompany corporate mesiuring
arrangements can be discovered from CAMA 2020. (@tses to the
undertaking or business of the company while theerotelates to the
shares of the company. These will be examined here.

292 (2021) LPELR-52773

293 (2017) LPELR-43574 (CA)
294 (2012) LPELR-8340 (SC)
295 (2017) LPELR-49140 (CA)
29% (2022) LPELR-56734 (CA)
27 |pid,

28 See s 714 CAMA 2020
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(a) Arrangements relating to the undertaking of the gany>°
This is an arrangement contemplated or executedeleet two or more
companies. The law provides that the whole or aayt pf the
undertaking or the property of any company in sesoh (“the transfer
of company”) may be transferred to another compganmguant to:

» a scheme proposing or evincing a compromise, agraegt, or

reconstruction between two or more companies or
» the merger of any two or more companies.

To take effect the order of the Court must be sbaghl obtained. In this
regard, the Court may, on the application in sunymaay of any of the
companies to be affected, order separate meetintfeeacompanies to
be summoned in such manner as the Court may direct.

Other conditions to be met include (but subjedh® order of the Court
for separate meetings) the attendance and votitige(eén person or by
proxy) of shareholders holding not less than tHoeeths in the value of
the company’s shares. In other words, seventy freecent of the
shareholders must agree to the scheme. Thereaftepplication is
made to the Court sanctioning the scheme. The fenamé company
becomes binding on the companies once the Coutctisaa the scheme.

There are other collateral or consequential orfféithe Court may give
in the circumstances including but not limited tee ttransfer to the
transferee company of the whole or any part ofuhdertaking and of
the property or liabilities of any transferor compathe allotting or
appropriation by the transferee company of shatelsentures, policies
or other like interests in that company which untter compromise or
arrangement are to be allotted or appropriatechydompany to or for
any person; the continuation by or against thesteaere company of
legal proceedings pending by or against any tramsfeompany; the
dissolution, without winding-up, of any transfesmmpany.

In appropriate cases the power of the Court to nale®nsequential
order is limited by the law. For example, the Cowilf not make an
order dissolving, without winding up, any transfe@mpany unless
certain conditions are fulfilled and met. They i that (a) the whole
of the undertaking and the property, assets ankiliies of the

transferor company are being transferred into thasferee company;

299 5 711 CAMA 2020
390 5 711(3)-(4) CAMA 2020
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and (b) the Court is satisfied that adequate piavidy way of
compensation or otherwise have been made with cespe the
employees of the company to be dissolved.

(b) Arrangements relating to the shares of the conﬁ?ény

This aspect involves a scheme or contract involving transfer of

shares in a company as against the first one cemezicabove — relating

to a scheme involving “the transfer of the wholeamy part of the
undertaking or property of any company.” Both schsnare called

“transfer of company.” The provisions of the lawéésimpari materia

with section 129 Investments and Securities AcAJI3007. Thus, the

law approves a scheme or contract involving tramsacby way of
transfer in shares between two companies, whereisotiee transferor
company and the other transferee company. It wiorkss way:

(@ There must be a scheme or contract, the subjegthath is the
transfer of shares in a company to another compemgy transaction
of this nature qualifies as “the transfer of compéan

(b) The company making the offer to buy the shares nother
company is known as the transferee company.

(c) The scheme or contract must be approved by holoke least
nine-tenth in value of the shares of the compaimg 3hares already
held by a nominee for the transferee company saubsidiary does
not count in determining the nine-tenth.

(d) The approval of the 90% of members must be doninvitour
months of receipt of the offer by the transferempany.

(e) Within two months after the expiration of the staty four months,
the transferee company give notice to any disseinshareholder
indicating its desire to acquire the shares ofdsitereholder. This is
known ascramdown provision. Compare the cramdown provision
with its kindred in section 130 ISA 2007.

You are required to read up the law to acquaintrge@l with the
position of the law as regards what happens whetieenis given by the
transferee company and the dissentient shareholdkes an application
to the Court or where notice has been given andQbert has not
ordered to the contraf}? In the same vein, the position of the
dissenting shareholder is not hopeless. Despiterdmadown provision,
the law made specific provisions to protect thearity.>** Do you think
the provision is adequate and can efficiently disntivize the transferee
company from treating the minority in an unfairlgrejudicial, and

301 5 712 CAMA 2020
32 5ee 5 712(2)-(4) CAMA 2020
303 5 713 CAMA 2020
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discriminatory mannerAt this point you should bear in mind that the
scheme or contract discussed here is not the shimg &s takeover
within the meaning of ISA 2007. What then is takeowunder ISA
20077

By way of distinction, it is a takeover under t18Al 2007°* where any

person acquires shares, whether by a series &faitdans over a period
of time or not, which (taken together with sharetdhor acquired by
persons acting in concert with him) carry 30 pemtca more (or any

lower or higher threshold as may be prescribechbyGommission from

time to time) of the voting rights of a company;together with persons
acting in concert with him, holds not less than 3@ not more than 50
per cent (or a lower or higher threshold as mayptescribed by the
Commission from time to time) of the voting riglasd such person or
any person acting in concert with him, acquiresitamthl shares which

increase his percentage of the voting rights, querison shall make a
take over offer to the holder of any class of ggsitare capital in which
such person or any person acting in concert with olds shares.

5.3.3 Intracompany arrangements

There are two forms of intracompany arrangememntangements to put
the company in members’ voluntary winding up andnpmmise
between the company and its creditors or any ehthe

(a) Arrangement to put the company in voluntary windim’

The arrangements and compromise contemplated betfeeisame as
that contained under the old 1&%.It occurs where the company passes
a special resolution to put the company into mesib&pluntary
winding up, having as its principal and sole pugpt® implementation
of any “arrangement®” within the provisions of the law. Such
arrangement must relate to any change in thesrightliabilities of
members, debenture holders or creditors of a coynparany class of
them or in the regulation of a company. This is whaakes it an
intracompany arrangement.

However, it is not all arrangements that will begimd end within the
company. Hence it is possible for an arrangemennyolve another

3045130 ISA 2007

305 5 714 CAMA 2020

zgj See sections 537-538 CAMA CAP C20 LFN 2004 (repealed by CAMA 2020)
S 710 CAMA 2020
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company. This is why it is required that the wirgdimp resolution for
must authorise the liquidator to sell the wholepart of the company’s
undertaking or assets to another body corporatemalty in
consideration or part consideration of fully paitaes. Usually, the
outcome is to distribute the shares among the mesxdfehe company
(being wound up) in accordance with their rightshie liquidation.

While the law deems binding any sale or distributas a consequence
of the special resolution, the arrangement forgake and distribution
may be impeached and thus invalidated by an afi#re court against
the company relating to reliefs on the groundsrdauly prejudicial and
oppressive conduct or for the winding up of the pany under
creditors’ voluntary winding up. The order must tmade within one
year from the date of the special resolution fomrhers’ voluntary
winding up. Similarly, the arrangement will be affed by the presence
of any member formally dissenting to it. Where tmeember
communicates his dissent to the liquidator, whiaksttbe done with 30
days after the passing of the resolution, the digtar must either abstain
from giving effect to the resolution or purchasee tehares of the
members in line with the provisions of the I&%.However, deemed
acceptance will be imputed to the member who fatedsignify his
dissent accordingly.

It is possible to use the mechanism of arrangerteerdverreach the
capital maintenance rule against a company punepats own shares.
Thus, where a company goes into an arrangemeolving the sale of
the whole or part of its undertaking or assetsnatlaer in consideration
or part consideration of any shares, debenturdgigm or other like
interest and distribute the same in specie amengémbers (whether in
liquidation or by way of dividend). How does thakriarise? It arises
where there is a dissentient shareholder, normadjyired to give notice
to the company in writing within 30 days of the alegion authorising
the distribution. In the notice the dissenting memiwill request the
company to either abstain from given effect to tkeolution or to
purchase any of his shares at a price to be detechiiy agreemetff or
by Securities and Exchange Commissifiwhen the law requires the
shares of the dissenting to be purchased it doe§ythat entitle the

308 5 714(4) CAMA lays down the procedure for purchase of the shares.

For a private company in which there is no alien participation. See the proviso under s
714(4) on how to determine the price by agreement.
310 For a public company or a private company with alien participation.
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company to purchase the shares or to make distiisuexcept in line
with the Act.

(b) Compromise between company and its creditdrs

To compromise is to make a deal between differantigs where each
party gives up part of their demaftd.Under CAMA a compromise or
arrangement between a company and its creditoeprclass of them
takes place:

0 Where either
- the company or
- any of its creditors or members or
- if the company is undergoing winding up, the licatir,
applies in a summary way to the Court.

¢ The application seeks order of the Court to sumaomeeting of the
creditors or a class of creditors, or of membershef company or
class of members as the Court may direct.

¢ There are irreducible contents of the notice ofeetimg summoned
in pursuance of a proposed compromise or arrangettien

¢ To be effective for sanction or approval, not l&@san seventy five
percent in value of members or class of members tre interest of
creditors or class of creditors must be presentvand (in person or
by proxy) in favour of the compromise or arrangetn@&he approval
simpliciter of the compromise is not conclusive.olther words, the
fairness of the compromise or arrangement mushbapeachable.

0 Thus, after approval the compromise must be redeiwehe Court or
Securities and Exchange Commission to appoint onemore
inspectors to investigate the fairness of the comse or
arrangement and to make a written report on iheoQourt within a
time specified by the Court. Why should the Couwtitvolved the
process has passed voting of members or credidog? this not
amount to statutory invasion of internal managenpeimciple? Does
not amount to picking the fight for the minority?oi@paring the
provision with right available to minority in anrangement involving
shares of the company, does not the provision ooistdute an
overreach?

¢ If the Court is satisfied as to the fairness of twmpromise or
arrangement, it will sanction the scheme, whichre¢htter shall bind
all the creditors the members or the class of eitifethem.

5.3.4 Effect of a scheme of arrangemenit*

311 5 715 CAMA 2020

312 hitps://en.wikipedia.org/wiki/Compromise
313 Section 716 CAMA 2020

314 gection 717 CAMA 2020
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It acts as a stay. Once a company has commencembcesp of
arrangement or compromise with its creditors, aimmim of six months
moratorium is placed on any action by creditorsused and unsecured,
against the company. The moratorium starts frontithe the company
by way of affidavit provides the Court with relagimlocuments, setting
out the terms intended to be proposed to the anedih an arrangement
or compromise; a statement of the company’s affaostaining the
particulars of the company’s creditors and its gdebtd other liabilities
and of its assets; such other information as th&tCGoay require ; and a
statement that the company desires a protectiom faowinding-up
process pending the completion of the arrangenrecrpromise.

Notwithstanding this provision, a secured creddan still discharge the
moratorium if by application to the Court filed wih 30 days of the
notice of the arrangement and compromise the seécareditor can
show:

(a) the asset of the company sought to be enfdogatie creditor does

not form part of the company’s pool of assets tedesidered under the
arrangement and compromise proceeding; (b) thet assght to be

enforced by the creditor is a perishable goodsamnmodities which

may depreciate or dissipate before expiration af ®ix months

moratorium period; (c) the secured creditor enfsrite security over the
assets before receiving notice of the company pgsed arrangement
and compromise; or (d) the company consents inngritor a secured
creditor to enforce its right over the company setswithin the six

months moratorium period. However, the secured itmednay be

chasing after the wind if the assets subject tourstyc have been

dissipated. This is because the company, afterrisgc@pproval or

consent of the members or creditors or class béef them, can file a
further affidavit updating the Court of the disgipa of the asset.

Self-Assessment Exercise 1S

f) The approval simpliciter of a compromise or arg@ment is not
conclusive and therefore does not become bindiigguss.
g) What is the difference between “hiving down” dsdission”?

19,

5.4 Summary
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In this unit, you studied about business restruagufrom the point of
arrangements and compromise. To help your undelisigghsuch terms
as scheme of arrangement, merger or amalgamatmonstruction,
hiving down and scission (also known as demergediasion) were
defined. Arrangements can occur between companmes \githin

companies. The mechanics of how these occur hame well explained
in the unit. Also, the unique position and interesthe minority of a
company undergoing arrangement was discussedy| ##tl effect of a
company undergoing arrangement and compromise vissussed,
which is moratorium on creditor actions.

M

Onamson, F.O, (2017). Law and Creditor ProtectionNigeria.
Malthouse Law Books, Lagos.
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6.7 Answers to Self — Assessment Exercises (SAES)

f)

Q)

Self-Assessment Exercise 1S

It is not conclusive because the fairness of toenpromise or
arrangement must pass through the scrutiny of therCor SEC as
the case may be. Thus, after approval the compeomis

arrangement it must be referred to the Court or Usidies and

Exchange Commission to appoint one or more inspecto

investigate the fairness of the compromise or agement and to
make a written report on it to the Court withiniemé specified by
the Court. The Court sanctions the compromisei# gatisfied as to
its fairness. This us when it becomes binding.

Hiving down involves a company forming a subsidiand vesting
parts of its assets and undertaking in the newlyertr transfers the
assets to an existing subsidiary, and selling theraholding in that
subsidiary to new owners. On the other hand, smisgivolves a
simple sale of the assets, ether for cash or irsiciemation of the
allotment of shares in the purchasing company toubéndor, or to
the shareholders of the vendor if it is a company.
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UNIT 6 COMPANY LIQUIDATION

Unit Structure

6.1 Introduction
6.2 Learning Outcomes
6.3 Company Liquidation
6.3.1 Compulsory Winding up
6.3.2 Voluntary Winding up
6.3.3 General Provisions
6.4 Summary
6.5 References/Further Readings/Web Resources
6.6 Answers to Self-Assessment Exercises

@ 6.1Introduction

This Unit assumes that you have the basic or faima knowledge of,
and therefore acquainted with, the principles ahpany liquidation. On
this footing, you will be introduced to the legabpisions in line with
CAMA 2020, the new legal regime for company liquidas in Nigeria.

@ 6.2 Learning Outcomes

By the end of this unit, you will be able to:
® discuss various types of winding up
« list the grounds for compulsory winding up
* explain the circumstances for voluntary liquidation

6.3 Company Liquidation

When a company faces liquidation the prospect aficaing as
a going concern is not only threatened but caneosustained. It is a
fate no company wishes to befall it. According tealy and
Worthington (2010) in winding up the company giugs its business,
sells off its assets, pays its debts (or, if iinsolvent, does so to the
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extent that its funds allow) and distributes whatesurplus remains
amongst its members or otherwise as its constitutiay provide’™

While the process is ongoing, its corporate perggmamains intact. In
other words, the company qua company is still axgstlespite the phase
it is currently going through and the fate thatlwhlereafter befall it'®
As such during this period all corporate actionghsas the transfer of
property and the institution of legal proceedinge done in its name
rather than by the liquidator in his own name. Anpany is said to be
extinct (or to cease to exist) only by the format af dissolution,
usually after conclusion of the liquidation procesltt’ Is it possible to
dissolve a company without first winding up the satompany? Or is it
the case that every company must be wound upbiefstre dissolution?
Assuming your answer is that it is possible to @igs a company
without liquidating the same company, what will the effect of such
dissolution on pending, antecedent and contingetidres and events in
relation to the dissolved but not liquidated com¥alf See s 522(6)
CAMA 2020 for on deemed dissolution of a companydcurs without
the company going through winding up processes.

A company may be wound up compulsorily or voluryarThe critical

aspects of each of the winding up modes will bewlised. This is
bearing in mind that you are already, it is assuniachiliar with the

subject.

6.3.1 Compulsory Liquidation
Compulsory winding up is one instituted by the QGoiallowing the
success of a petition by an interested personny.pa

(a) Grounds for liguidation. The grounds on which a pamy may be
wound up by the Court are clearly spelt out inléve>'° One of the
ubiquitous grounds is the inability to pay debtwgrd®® The new
law has improved on the threshold amount by makifigxible and
determinable by the Commission.

%15 Sealy and Worthington, p. 744

318 Ecobank v Admiral Environmental Care Ltd & Ors (2021) LPELR-56130

%17 See ss 617, 623, 631 and 641 CAMA 2020 and Oredola Okeya Trading Co & Anor v Bank
of Credit & Commerce International & Anor (2014) LPELR-22011 (SC) and Oboh & Anor v
Nigeria Football League Ltd & Ors (2022) LPELR-5686 (SC).

318’ 5ee Spring Bank plc v ACB International Bank & Anor (2016) LPELR-53014 (CA).

%19 Section 571 CAMA 2020

320 purumugo ReResources Ltd v Zenith Bank plc (2016) LPELR-40487 (CA)
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Hence a company in Nigeria is deemed to be unableay its if,
among other criteria, it is indebted in a sum todeéermined by a
regulation issued by the Commissitrand three weeks after notice
of demand it still neglected to pay the sum orgiouse or compound
for it to the reasonable satisfaction of the cadft® The extant
Company Regulations is that issued by the Commisgidn 2021,
before the amendment of section 572(a) CAMA 2020s hoped
that the Commission will take steps to issue guigelin this
direction. The creditor must be comply with the |aefore he can
qualify to petition for winding up on this groundinder what
circumstances can you say a creditor has compligth this
provision? On this, read the following authorities: AMCON v
Capital Oil & Gas Industries Ltd (2017) LPER-502GCA),
Bellview Airlines Ltd v South African Airways (Projetary) Ltd
(2019) LPELR-4786 (CA), and NICON Insurance v NNED20)
LPELR-50464 (CA). Still on this groundyould it make any
difference if the letter of demand is signed by tbreditor’s
solicitor? Read up the case of Eaglewood Integrated ReResourc
Ltd v Orleans Investment Holdings Ltd (2017) LPE#B542 (CA).

Thorne (2002) strongly believes that “persistem-payment of a
debt that is properly due and owing may be treat@vidence of
unable to pay its debtd® While a dispute of a debt will bar the
Court from allowing a petition for winding up a cpamy which has
failed to pay its debt&®! the same would not apply where the
precise amount owed is in dispdféThat is a winding up order will
be refused where inability to pay the debt is theugd for the
petition of the alleged debt in dispdté.

The “just and equitable” ground can turn up an hraistive list of
cases in which it can be said to be just and egjeit®r a company
to be liquidated?” The Supreme Couff has held that a petition on

%21 The phrase “a sum to be determined by regulation...” was introduced by Business

Facilitation (Miscellaneous Provisions) Act 2022 that substituted paragraph (a), which formerly
EerOVide‘_j as “a sum exceeding NGN200,000.00.”
Section 572 CAMA 2020
323 cornhill Insurance plc v Improvement Services Ltd (1986) BCLC 26
324 Burumugo ReResources Ltd v Zenith Bank plc (supra)
325 guburban Broadband Ltd v Intelsat Global Sales & Mktg Ltd (2016) LPELR-4033(CA)
328 Global Eagles West Africa Ltd v Stonecraft Marble & Granite CFTZ (2022) LPELR-56561
CA)
527 Ebrahimi v Westbourne Galleries Ltd (1973) AC 360 is a case on point here.
328 Ado Ibrahim & Co Ltd v Bendel Cement Co Ltd (2007) LPELR-188 (SC)

158



CLL806 LAW OF SECURED CREDIT TRANSACTIONS I

this ground must disclose facts upon which the tcanauld rely in
concluding that it is just and equitable to windthp company.

Apart from the just and equitable ground, whicimisre appropriate
in privately held companies, the law has made pgions

empowering the Court to make a winding up orderafaompany in
administration on grounds of “public interedt*What constitutes
(or qualifies for) public interest is left to theegscription of the
Chief Judge of the Federal High Court or underraacement.

(b) The Petition. The persons that may present a @etitr winding up
are listed under the la¥’ It may be presented by the company, the
directors, a creditor (contingent or prospectitie, official receiver,

a contributory, a trustee in bankruptcy to or a speal
representative of, a creditor or contributory, @@mmissiori*, or a
receiver if authorised by the instrument under Wwhite was
appointed. All or any of the parties acting togetbeeseparately can
petition.

A company may pass a resolution for voluntary wagdup. The
Court may, if petitioned, order such a voluntaryneing up to
continue subject to the supervision of the Couuttsa petition for
continuance of a voluntary winding up subject te@ tGourt’s
supervision is deemed a petition for winding upthy Court>?

The Commission has power to present a petitiorwiading up>*

This is usually the offshoot of the inspector’'sagp>* Hence if it

appears to the Commission that it is expedienhénpublic interest
that a company should be wound up, the Commissi@mipowered
to petition for winding up. The Court will not refe the petition if it
considers it just and equitable to do so.

A supervisor of a CVA® or an administratot:® has the power to
bring the petition. If the creditor’'s interest isontingent or
prospective, he must satisfy the condition set urnide law to be

329 sections 477(2), 479(3)(a) and 520(1) CAMA 2020

22‘1’ S 573 CAMA 2020. NDIC v Financial Merchant Bank Ltd (1997) LPELR-2001 (SC)
Under section 366 CAMA 2020

%32 Sections 649, 650 and 651 CAMA 2020.

%33 Section 366 CAMA 2020

33 Section 363 CAMA 2020.

335 Section 442(4) CAMA 2020

3% Section 497 and Paragraph 21 Eleventh Schedule CAMA 2020
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()

entitled to bring the petitioff’ Can an administrator be appointed
while a winding up petition is pending in respedt tbe same
company? Read s 462 CAMA. Where the Court makes an
administration order, what would be the fate of etitpn for
winding up? Would it make any difference if petititor winding up

IS in relation to a company in administration? Readd77 & 479
CAMA. 1t is possible to treat a petition for apptrirent of
administrator as a winding up petitiof.

Who is a contributory? It means every person lidbleontribute to
the assets of a company on winding up, includingéhalleged to be
contributories prior to determination of such claiffi For the
purpose of the definition, it includes its presemtmbers, certain
past members and in certain cases a director oageail’ Where a
contributory*' presents a petition for winding up, the Court held
that to succeed in the petition, he ought to allegd prove, at least,
to the extent of a prima facie case, the existerfcassets which
would give him a tangible intere¥t Also, it is important to note
that the contributory must meet the conditions wader the law
before he can validly bring the petitidH.

The Court™ On hearing the petition, the Court may dismiss it,

adjourn the hearting conditionally or unconditidnadr make any
interim order or any other order that it deems finder certain
circumstances but on the application of the compargny creditor
or contributory, the Court may stay or restrain pneceedings. On
commencement of the winding up, the consequencesnofing up
order readss 578 and 579 CAMA On the general powers of the
Court in a court winding upgad sections 601-619 CAMA 2020

6.3.2 Voluntary Liquidations

Voluntary liquidations (or winding up) are made apmembers’ and
creditors’ voluntary liquidations. Drawing the difences between the
two forms of voluntary liquidations, Thorne (Edats that:

337 Section 573(2)(c) CAMA 2020

338 Section 451(e) CAMA 2020

%39 Section 566 CAMA 2020

%0 Thorne (Ed), op cit, p. 644

341 Defined in Ado Ibrahim & Co Ltd v Bendel Cement Co Ltd (supra)
32 williams & Anor v Williams (1995) LPEL-3483 (SC)

343 Section 573(2)(a) CAMA 2020

%4 Sections 573 and 574 CAMA 2020
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“... amembers’ voluntary liquidation is one where thirectors have
made a declaration of solvency; every other volynliguidation is

a creditor’s voluntary liquidation. The distinctia important since
it affects the ability of creditors to influenceettcourse of the
liquidation, although many of the procedures arenmon. If it

subsequently turns out that a company in a membaysintary

liquidation is insolvent, there is a procedure itsrconversion to a
creditors’ voluntary liquidatiori*®

You will now briefly see the provisions of the law respect of each
type of voluntary winding up of a company.

(a) Grounds for voluntary winding up. The grounds aemegally two
and will be found in s 620(1) CAMA 2020. One theipé fixed in
the articles for the existence of the company hessgd, and the
general meeting passes a resolution that the comaplo& wound up.
Two, if the company without any precondition passespecial
resolution that the company should be wound up.ddritie UK
regime a third ground is if the company by extrawady resolution
affirming that the company cannot continue its bass by reason of
its liabilities. These grounds are applicable tothbaoluntary
liquidations.

(b) Members’ voluntary winding up. Specific to membevsluntary
liquidation is the requirement of ‘declaration aflvency.’ It is a
statutory declaration usually made by the directmrsts meeting
stating among others that they have made full myquito the
company’s affairs and have by reason of that forriedopinion
that the company will be able to pay its debtsulh together with
statutory interest, within a period not exceedi@gionths from the
commencement of the winding up. Note that thereetiperiod
within which the declaration must be made otherwtswill be
void.3*® A director who makes such a declaration reckleastg the
risk of conviction to a fine as the Court deem®fito imprisonment
for a term of three months or to both.

At this point, you should read up the provisions GAMA
specifically applicable to members’ voluntary wingiup>*’

(c) Creditors’ voluntary winding up. CAMA has specifgrovisions
which apply in relation to creditors’ voluntary wdimg up only. You
should read up the provisioff8.Without prejudice to the grounds
for commencing creditors’ voluntary winding up,istimportant to
draw your attention to the possibility of havingatiinas been called

%5 Thorne (Ed), op cit, p. 653.

3% section 625(2) CAMA 2020
347 See ss 626-632 CAMA 2020
348 See 55 634-641 CAMA 2020
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‘deemed resolution’ leading to commencement of a creditors’
voluntary winding up. Its operative effect is auttio once the
preconditions in the preceding provisions are ffet.

6.3.3 General Provisions

Briefly there are common provisions which relateata affect all types
of winding up, albeit their functions may be di#et as between one
type of winding up and another.

(a) Liquidation Committee. A liquidation committee issually
appointed in respect of a compulsory winding8imr creditors’
voluntary winding up™. The overall function of the committee is to
supervisor and assist the liquidator in the disgéanf his functions.
Who do the committee members represent? Thornegtathd that
they “represent the interests of the general bdayeglitors (and , in
the case of a solvent compulsory liquidation or r@ditors’
voluntary liquidation, contributories) from whichey are elected.”

(b) Officers in winding up and their powers. These #re official
receiver, and other liquidators. On this and theivéies of
liquidators,read sections 582, 583, 584, 586, 587, 588, 58%-59
600, 629, 630, 640, 644, 646, 654, CAMA 20Reanwhile see the
case ofGeneral & Aviation Services Ltd v Thahal **? on the
procedure of appointment of a provisional liquidatihe case of
NDIC v Financial Merchant Bank Ltd ** on whether a provisional
liquidator has the same power as a liquidator dkagethe effect of
appointment of a provisional liquidator, the cask @ematic
(Nigeria) Ltd v Utuk & Anor ** on whether a provisional
liquidator/liquidator can apply to set aside thé&e & property of a
company carried out before his appointment, anc#se oPEFTI
(Nigeria) Ltd v Utuk & Anor **°on the effect of appointment of a
liquidator or provisional liquidator on the powerfsdirectors.

(c) Distributions. The property of the company is ubuapplied in
satisfaction of its liabilities pari passu. Excépe articles otherwise

349 section 521(5)(b) CAMA 2020

%% Section 596 CAMA 2020

%! section 637 CAMA 2020

%2 (2004) LPELR-1317 (SC)

353 (1997) LPELR-2001 (SC)

354 (2022) LPELR-5678 (SC)

35 (2023) LPELR-59991 (SC). Also see, Tony-Anthony Holdings Ltd & Anor v Commercial
Bank for Africa (2013) LPELR-20286 (CA) providing authority on whether a company in
liquidation can be appointed a liquidator/receiver/
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provides, the remaining assets are usually diggtbuamong
members according to their rights and interestshan company.
However, note that all distributions are subjegptteferred payment
undersection 657 CAMA 2020

(d) Antecedent transactions, liabilities, and offencésu are expected
to read up and familiarize yourself with the folliowy topics:

() Antecedent transactions — transactions at an uablef?? and
fraudulent preferend®:  floating charges; executions or
attachments and distré¥s and disclaimer of onerous propetty.

(if) Personal liabilities of directors and other offeavith respect to
antecedent liabilities of the company in winding Uipey include
transactions at an undervalue and preference, utaod
trading®® wrongful trading®; and fraud prior to winding up?

(iif) Offences antecedent to or in the course of windipgn relation

to acts or omissions of directors, officers, anditiators®®®

Self-Assessment Exerxrcise 19

a) Explain briefly the phrase “claw back provisions”
b) What is deemed resolution in relation to credstor
voluntary winding up?

9,

6.4 Summary
In this unit you studied about company liquidatidogherwise called
winding up). Two types of winding up were discussednamely
compulsory winding up and voluntary winding (subded into
creditors’ voluntary winding up and members’ volnyt winding up).
General provisions affecting all types of windingwas also discussed.

36 Section 659 CAMA 2020

7 Sections 658 and 660 CAMA 2020

8 Sections 666 and 667 CAMA 2020

%9 section 663 CAMA 2020

%0 section 672 CAMA 2020

%1 section 673 CAMA 2020

%2 Most of these represent what is called “claw back provisions”. They include transactions at
an undervalue and preference, fraudulent trading, floating charges, wrongful trading, etc.

%3 Sections 668-671 and 675 CAMA 2020
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6.5 References/Further Readings/Web Resources

Orojo, J.0O. (2008). Company Law and Practice ineNay fifth edition.
LexisNexis, South Africa

Sealy, L. and Worthington, S. (2010). Sealy’'s Caard Materials in
Company Law, ninth edition. Oxford, Oxford, UK.

Thorne, J. (Ed.) (2002). Butterworths Company Lawd®, fourth edition.
Butterworths LexisNexis, London.

Companies and Allied Matters Act 2020

X

6.6 Answers to Self — Assessment Exercises (SAES)

h)

Self-Assessment Exercise 19

Claw back provisions cover statutory stipulatiombich empower
the liquidator to unwind and avoid certain categmi of
transactions entered into in the twilight periodxaimples include
transactions relating to floating charge, fraudulertrading,

wrongful trading, transactions at an undervalues. et

Deemed resolution arises where the winding upaotompany
commences following a notice by the administrator the

Commission that the total amount which each secuereditor of

the company is likely to receive has been paidrodr set aside for
him and a distribution is made to unsecured creditof the

company (if any), which activates the applicatidnsc621 CAMA
2023. After sending to the notice the administratadosequently files
a copy of the notice with the Court and sends &y afgthe notice of
each creditor of whose claim and address, he israwdfter

registering the notice, the administrator's appaoint ceases. It
will be deemed that a special resolution for vodumtwinding up

(under s 620(2) CAMA) has been passed on the dapndtice was
registered in Court, just as the company will thsrée wound up.
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UNIT 7 US CHAPTER 11 BANKRUPTCY PROCEDURE

Unit Structure

7.1 Introduction
7.2 Learning Outcomes
7.3 US Chapter 11 Procedure

7.3.1 Types of Reorganisation Plans

7.3.2 The Reorganisation Procedure
7.4Summary
7.5References/Further Reading/Web Resources
7.6Answers to Self-Assessment Exercises

@ 7.1 Introduction

Since the theories of insolvency were largely thedpcts of American

scholarship it becomes necessary to introduce ti%e itbolvency

approach. This will form facilitate the understargiof the theories and
help you to relate to them in a practical settifige insolvency approach
is based on Chapter 11 of the Bankruptcy Reform Act

@l 7.2 Learning Outcomes

At the end of this unit, you should be able to gamninsight into the US
insolvency approach and thus be able to distinguistween the
Nigerian and US approaches.

7.3 US Chapter 11

It is known as Chapter 11 of the United States Baptcy
Reform Act of 1978. The said Act has eight odd-nared (1 through
15) and one even-numbered (12) chapters. The key are Chapters 7
and 11. Chapter 7 contains details for liquidatandpniled firm and it
comes into effect as soon as it is determined dhtir, equitable and
feasible basis for reorganising a failed firm doetsexist; while Chapter
11 outlines the procedures for reorganising a daibe failing firm,
whether is petition is filed voluntarily or involtarily.

7.3.1 Types of Reorganisation Plans
According to Megginson and Smart (2006) there ave types of

plans under the Chapter 11 Reorganisation Procedure first is
unanimous consent procedure (UCP) which is a phetituted by
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consent of all creditors and equity classes. Theerots cramdown
procedure which is used when the UCP fails to ntketstandard
for approval by all classes. However, one classreflitors must
have voted for a reorganisation plan. It is alsedushere the company
is clearly insolvent, and the existing share cadi@s no valué®
Ultimately, a restructuring arrangement is cramrdedn the throats
of the creditors, any objections from creditord wd to no effect.

7.3.3 The Reorganisation Procedure

Generally, the proceduemtails five separate steps, which are:

(a) filing of petition (voluntary by the company or ioluntary by
creditors);

(b) appointment of the insolvent entity as debtor isggssion (DIP);
(c) submission of a fair and equitable reorganisatian;p

(d) upon approval of the bankruptcy court, the plan disdlosure statement
are given to the company’s creditors and shareh®kideaccept; and

(e) upon approval (or disapproval) of the plan theiparto the proceedings
whose services were beneficial or contributed te #pproval or
disapproval of the plan file a statement of expsragbject to court’s
approval.

The aim of the parties (the creditor and the d¢btorder Chapter 11
procedure is to “reorganise the business and dpeick to its feet in order to
become profitable again and repay its debI$ie Nigerian equivalents of
Chapter 11 procedure are CVA, administration andingements and
compromise®®

What plausible rationale can you defence for tHaatein-possession stance
of Chapter 11 procedure? It seems that the law thekview that only the
debtor is in the best position to protect its iett¢ as against the creditor
whose interest is the realisation of the securdyrépay the facility.
Therefore, larger community interest will be betteotected. However, if
the debtor failed due to endogenous factors,dbightful whether the debtor
can efficiently manage its affairs.

34 Megginson, L. & Smart, S.B. (2006). Introduction to Corporate Finance. Ohio, USA:

Thomson, South-Western, p. 908
355 See Chapter 17, Chapter 18 and Chapter 27 CAMA 2020
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Self-Assessment Exercise 20

a) The insolvency approach though not hierarchicatisdered is
process based driven. Do you agree?

b) From the point of transplantation there is no ceation between
the Chapter 11 procedure and the insolvency meshaiunder
CAMA. Nevertheless. one can still establish ¢ relatedness

9

7.4 Summary
In this Unit, you have been able to have an idéatime US insolvency
approach. The approach emphasises and is proppedebtor in
possession principle. Arguably, this may the on&alrinsolvency
mechanism that wholeheartedly supports debtor rkfaéibn and
rescue.

L" 7.5 References/Further Readings/Web Resources
Megginson, L. & Smart, S.B. (2006). Introduction @orporate
Finance. Ohio, USA: Thomson, South-Western

Miller, R.L. & Jentz, G.A. (1997). Business Law Tayd Text and
Summarized Cases — Legal Ethical, Regulatory, aterrational
Environment (4 ed.). New York: West Publishing

Companies and Allied Matters Act 2020

m 7.6 Answers to Self — Assessment Exercises (SAES)

Self-Assessment Exercise 20O

a) The steps are:
o filing of petition (voluntary by the company or olantary by
creditors);
0 appointment of the insolvent entity as debtor ingassion (DIP);
submission of a fair and equitable reorganisatian;p
o0 upon approval of the bankruptcy court, the plan distlosure
statement are given to the company’s creditorssinagdeholders to
accept; and
o upon approval (or disapproval) of the plan the ipartto the
proceedings whose services were beneficial or ibotéd to the
approval or disapproval of the plan file a statemanexpenses
subject to court’s approval

o

b) The points of relatedness between the US appraachthe Nigerian
insolvency mechanisms lie in the fact some of ggcaches found in
the Nigerian regime mimics or presents an appeaaimilar to the US
Chapter procedure. For example, the only mechatishallows debtor
in possession is the CVA. All other mechanisms radtration and
receivership displace the management.
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UNIT 8 THE INSOLVENCY PRACTITIONER
Unit Structure

8.1 Introduction
8.2 Learning Outcomes
8.3 The Insolvency Practitioner
8.3.1 Qualification
8.3.2 Accreditation
8.3.3 Disqualification
8.4 Summary
8.5 References/Further Readings/Web Resources
8.6 Answers to Self-Assessment Exercises

@ 8.1 Introduction

reResources include things like national will, mtgional goodwill,
courage, intellect, or even fanaticism. Intangt@Resources are in that
they often are not measurable or are volatile.

@ 8.2 Learning Outcomes

By the end of this unit, you will be able to:
® state who is an insolvency practitioner
« apply and get accredited as insolvency practitioner

8.3 The Insolvency Practitioner

The Insolvency Regulations 2022 defines an insayen
practitioner (IP) as “one or more persons duly edited by the
Commission to undertake insolvency proceedings. tWimastitutes
insolvency proceedings is, unfortunately, not dedinn the regulations
but the principal legislation appears to have amsd/éhe question when
it provides that “a person acts as an insolvenegtgroner in relation to
a company by acting as its liquidator, provisioliglidator, or official
receiver; administrator or administrative receiver, receiver and
manager, or as nominee or supervisor of a compaumglsntary
arrangement®® Impliedly the environment of business rescue and
receivership has been fully professionalized inexilg On account of

%6 Section 704 CAMA; Thorne (Ed), op cit, p. 693.
16€
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this, except one is a professional qualified to Bed duly, accredited as
an IP he cannot engage in insolvency practice gena.

8.3.1 Quialification of an Insolvency Practitioner

To be gqualified to act as an IP in Nigeria, thespextive IP must meet
the irreducible criteria set out in the law. Inhigof this, the person
must:

(a) obtain a degree in relevant discipline, includitegy and
accountancy.

(b) possess a minimum of five years post qualificagaperience in
matters relating to insolvency.

(c) be registered a member of Business Recovery analvarsy
Practitioners Association of Nigeria (BRIPAN), ornya
professional body recognised by the Commission db by or
under the rules of that bod$/. For the time being, the professional
bodies so recognised by the Commission are Nigeian
Association (NBA), Institute of Chartered Accourtgaonf Nigeria
(ICAN), Association of National Accountants of Nige (ANAN)
and Institute of Chartered Secretaries and Admmatists of
Nigeria (ICSAN)3¢®

(d) hold an authorisation granted by the Commission.e Th
authorisation is a consequence of due accreditabgnthe
Commission.

8.3.2 The Process of Accrediting an Insolvency Practitiogr
Except one is duly accredited by the Commission careot engage in

insolvency practice in Nigeria. In other words, ergon qualified to
practice as an IP but not accredited by the Comamssannot engage in
insolvency practice. To be accredited a person nogdbng to a
professional body recognised by the Commission.s Tineans that
belonging to a professional body is not enough.hSacprofessional
body must be one recognised by the Commission.

For a professional body to be recognised, the kequires that such a
body must be one that regulates the practice ofpitudession and
maintains and enforces rules for securing thahgmbers:

(a) are permitted by or under the rules to act as Wesaly Practitioners

(b) are fit and proper persons to act and

(c) meet acceptable requirements as to education actigal training
and experience.

%7 Section 705 CAMA 2020
38 Regulation 1.07 Insolvency Regulations 2022

169



CLL806 LAW OF SECURED CREDIT TRANBAGIS II

Once you meet the above criteria or belong to depsonal body

recognised by the Commission, you can take thesstepapply for

accreditation as an #° The following are required to accompany your

application for accreditation as an IP:

(a) Duly completed Form CAC-MISC 02

(b) Payment of prescribed fee

(c) Evidence of membership of relevant professionalybod

(d) Evidence of appointment as liquidator, provisioriguidator,
official receiver, administrator, administrativecegver, receiver and
manager, nominee or supervisor, not less thanylars preceding
the application date

(e) Where the requirement para (d) is impracticabléjence of active
tutelage in insolvency practice not less than figars preceding the
date of application and letter of confirmation otelage by the
principal or managing partner of the firm where &pplicant was or
is engaged

(f) Evidence of eligibility to practise issued by redev professional
body and

(g) Evidence of completion of accreditation course a@ntmuing
education administered by the relevant professidwly in the
preceding year in the case of renewal of accreoiitat

(h) Note that accreditation is renewable every thregse

The power to grant, refuse or withdraw applicati®rthe discretion of
the Commission to exercise. Thus, the Commissioty m@hdraw
accreditation if the IP becomes disqualified froragtice by the relevant
professional body or the IP is convicted of anyenfe relating to fraud,
dishonesty, official corruption or unethical contluader s 280 CAMA
2020 or the IP is adjudged by an Administrative é¥dhset up by
Commission to have obtained accreditation by fralighonesty, official
corruption or committed gross misconduct in offidi@nsactions with
the Commission or it appears to the CommissionttiealP is no longer
a fit and proper person.

However, the law is clear that where the Commissiefuses an
application or withdraws an authorisation, it shaditify the party in
writing stating the reasons for the refusal or widwal of the
authorisation. This must be done within seven daye applicant has
21 days to apply to the Court for a review of tleeidion. The Court of
Appeal is the terminal court in matters relatethis applicatiorf’ * How
can you reconcile Regulation 1.07 and section 7¢gME& 20207
Meanwhile, read and familiarise yourself with sectB51 CAMA.

369

. Sections 706 and 707 CAMA and Regulation 1.07

0 Regulation 1.07(4)(c) talks of Administrative Panel. This is incorrect because the Principal
Act at section 851 CAMA called it Administrative Committee. Section 709 provides for judicial
review of the

%! Section 709 CAMA 2020
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8.3.3 Disqualification of an Insolvency Practitioner

It is possible for a person to possess the qualibos for
accreditation and yet be disqualified from acting an IP. A
member of the ICAN or NBA is possesses the qualifon
meriting his accreditation. However, if the persa®gspite his
membership of the relevant professional is an whaiged
bankrupt or a connected person he cannot act B& an

The regulation¥? stipulates that the following persons shall not be
appointed to act as IP (even if in certain cases Haly accredited):

(a) an infant. An infant is a person under 18 yearagd.

(b) any person found by a Court of competent jurisdictio be of
unsound mind.

(c) a body corporate except statutory corporationsodmgany, other
than a firm or statutory corporation cannot acaasP.

(d) an undischarged bankrupt unless he is given leavact as an
Insolvency Practitioner of the company by the Cdayrtvhich he
was adjudged bankrupt.

(e) a director or auditor of the company. This implikat a director
or auditor who is accredited to practise as an d&RAnot be
appointed to act as an IP in respect of the compémshich he is
s director, or he is holding an office as auditorother words, he
can act as an IP in relation to other companies.

() a connected person. A connected person is widelyetk to
include a director or shadow director of the conypam an
associate of such a director or shadow directth@company’?

(g) any person convicted of any offence involving fradishonesty,
official corruption, or unethical conduct or who désqualified
under s 280 CAMA. The section made provisions idato
restraint of fraudulent persons.

From the foregoing, it is clear and commendablé tha climate of

insolvency practice in Nigeria has a taken a temtlie best. However,
it now behooves the institutional and regulatognfework (in this case
the Corporate Affairs Commission) to take stepsaoitize the Nigerian
climate battered by negative practice of receiviprsHitherto it is an

all-comers environment, where any person can beiaggal receiver or
manager to go with one aim in mind: to go a dismembdestroy, and

372

Regulations 1.08
373

Regulations 1.01. Compare s 550 CAMA (disqualification from appointment as a receiver
and manager) silent on the issue of a connected person and s 676 CAMA (disqualification from
appointment as liquidator) ostensibly permitting a connected person to be so appointed.
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dissolve the debtor, no matter the prospect ofuems®espite the
promise, it remains to be seen whether creditolispngfer the route of
CVA or administration to the fast-moving destruetimechanism of
receivership. In the UK this quagmire was solved rbgnoving and
restricting the resort to receivership with the ahtompletely disusing
it in future.

Self-Assessment Exercise 21
Afeez Soliu Esq is a lawyer trained and practisingCanada and is not g
member of the NBA or of BRIPAN or any professionatli in Nigeria. His
area of practise is insolvency law, corporate ang international commercq

law. A commercial bank with based in Lagos appainitém receiver an
manager of the undertaking and assets of Messlig®rNig Ltd. The debto
company intends to challenge the appointment oSliu Esg. What do you
think?

9,

8.4 Summary
In this unit, you studied about the insolvency ptamer, his
qualifications, the process of applying and recgvaccreditation from
the Commission and qualifying factors.

i
Jd 8.5 References/Further Readings/Web Resources

Thorne, J. (Ed.) (2002). Butterworths Company Lawd®, fourth edition.
Butterworths LexisNexis, London.

Companies and Allied Matters Act 2020.

gl 8.6 Answers to Self — Assessment Exercises (SAES)

Self-Assessment Exercise 21

The debtor company can successfully challenge gpoiatment. This i$
because Mr Soliu must first be qualified to astan insolvency practitioner
in relation to a company before he can be validbp@inted as a receivdr
and manager or in any other capacity with respexporate insolvency. He
is not qualified because he is not a member ofpmofessional body for th
time being recognised by the Commission. Assungrig & member but net
conceding, if he is not duly accredited by the Cassion, the disability wil
stil haunt him in that respect. Consequently, theallenge to his
annointment is meritorious. Thusessrs Drillers Nia Ltd stand a chance
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