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Introduction

Welcome to CSS 107: Sociology of Law. This is oh¢he compulsory
courses offered at the School of Arts and Sociar®es of National
Open University of Nigeria (NOUN). This courseinsone part. CSS
107 (Sociology of Law) is a 2 credit unit course.

Course Aims

The aim of the course is to expose you to the nustlod how sociology
influences law in the Nigerian society so that yall be able to identify
correctly the sociological perspective of Legal sa@ng and Law
making in Nigeria. This will be achieved by:

Introducing you to the meaning of Law
Introducing you to the meaning of Sociology
Explain the background situation for Law makingur society.

Course Objectives

In order to achieve the aims listed above somergénbjectives as well
as specific objectives have been set. The spetfifiectives are listed at
the beginning of each unit. The general objectivésbe achieved at
the completion of the course. At the end of thisirse material you
should be able to

Define Law and apply it in different situation

Define Sociology and understand the sociologieatpective of
Law

Explain the relationship between Law, Custom arotdiity
Understand the problem of law enforcement agaitist
background of Sociology

Course Materials

For this course, you will require the following reaals

1. The Course Guide

2. Study Units which are twenty five (25) in all

3. Textbooks recommended at the end of the unds an
4. Assignment file where all the units’ assignmeamtskept.
Study Units

There are twenty five study units in this courséeyare as follows:
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Module 1

Unit 1
Unit 2
Unit 3
Unit 4

Module 2
Unit 1
Unit 2
Unit 3
Unit 4

Unit 5
Unit 6

Module 3
Unit 1
Unit 2
Unit 3
Unit 4
Unit 5
Unit 6
Module 4
Unit 1
Unit 2
Unit 3

Unit 4
Unit 5

Module 5

Unit 1

Unit 2

Unit 3
Unit 4

SOCIOLOGY OF LAW

Introduction to Sociology of Law

Defining Sociology
Whatis Law

The Necessity of Law
What is Sociology of Law

Concepts of Law

Consensus Theories of Law

Conflict Theories of Law

The Natural Law School of Jurisprudence
Analytical/Positivist School of Jurisprudence
The Historical School of Jurisprudence

The Sociological School of Jurisprudence

The Relation Of Law To Selected Concepts

The Relation of Law and Morality
The Relation of Law to Custom
The Relation of Law to Force
The Relation of Law to Justice
The Relation of Law to Freedom
Law and the Rule of Law

The Nigerian Legal System

The Pre-Colonial Legal Order of NigeriaSouthern
Nigeria (Prior to 1861)

The Pre-Colonial Legal Order of NigeriaNorthern
Nigeria

The Colonial Legal Order of Nigeria: 1861 $eptember
1960

The Post-Colonial Legal Order of Nigeria6D3o Date
Issues in the Development of the NigeriagdleSystem

Law, Social Change and Emerging Legal Staiure of
Nigeria

The Impact of the Colonial Experience on &fig’s Legal
System

Impact of Political Independence on &tig’'s Legal
System

The Influence of Modern Global Trends

The Emergent Legal Structure: Problems andptcts
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Each unit contains some exercises on the topicredvand you will be
required to attempt the exercises. These will enalolu to evaluate
your progress as well as reinforce what you haaenked so far. The
exercises together with the Tutor Marked Assignmevitl help you in

achieving the stated learning objectives of thaviddal units and the
course.

Assignment File

Your assignment file consists of all the detailstloé assignments you
are required to submit to your tutor for Marking.

Course Overview

Unit Title of Work Weeks | Assessment
Activity | (End of Unit)

Module 1 | Introduction to Sociology
of Law

Unit 1 Defining Sociology 1 Assignment 1

Unit 2 Whatis Law? 1 Assicnment 2

Unit 3 The Necesity of Law 1 Assichnment 3

Unit4 Whaiis Sociology of Law? 1 Assichnment 4

Module 2 | Concepts of Law

Unit 1 Consenus Theores of Law 1 Assichment 5

Unit 2 Corflict Theorie: of Law 1 Assicnment 6

Unit 3 The Natura Law School of 1 Assichnment 7
Jurisprudence

Unit4 Analytical/Positvist Schoo 1 Assichment 8
of Jurisprudence

Unit5 The Historical Sclool of 1 Assichment 9
Jurisprudence

Unit 6 The Sociologdcal School of 1 Assicnment 10
Jurisprudence

Module 3 | The Relation Of Law To
Selecte(Concepts

Unit 1 The Relaion of Law anc 1 Assicnment 11
Morality

Unit 2 The Relation of Law tao 1 Assignment 12
Custom

Unit 3 The Relaion of Law to 1 Assichment 13
Force

Unit4 The Relaion of Law to 1 Assicnment 14
Justice

Unit 5 The Relation of Law tao 1 Assignment 15
Freedom
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Unit 6 Law anc the Rule of Law 1 Assichment 16

Module 4 | Module 4 Th

Unit 1 The Pre-Colonial Legal 1 Assignment 17
Order of Nigeria: Southern
Nigeria (Prior to 1861)

Unit 2 The Pre-Colonial Legal 1 Assignment 18
Order of Nigeria: Northern
Nigeria

Unit 3 The Colorial Lega Ordel of 1 Assichment 19
Nigeria: 1861 to September
1960

Unit4 The Pos-Colonial Lega 1 Assicnment 20
Order of Nigeria: 1960 tp
Date

Unit5 Issue in the Deveopment of 1 Assichment 21
the Nigerian Legal System

Module 5 | Law, Social Change and
Emerging Legal Structure
of Nigeria

Unit 1 The Impac of the Colonia 1 Assichnment 22

Experience on Nigeria’s
Legal System

Unit 2 Impac of Political 1 Assichnment 23
Independence on Nigeria’
Legal System

()

Unit 3 The Influence of Moderr 1 Assicnment 24
Global Trends

Unit4 The Emergen Lega 1 Assicnment 25
Structure:  Problems and
Prospects
Revisior 1
Examination 1
Total 27

Assessment

Your assessment for this course is in two partsrstFare the tutor
marked assignments and second is a written exaomnatyou will be
required to apply the information and knowjedgained from this
course in completing your assignments. You tmssbmit your
assignments to your tutor in line with submissi@adlines as stated in
the assignment file.

Tutor Marked Assignments
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In this course, you will be required to study twefive (25) units and
complete the tutor marked assignment providedeatetid of each units.
The assignments attracts 20 marks each thst Pour of your
assignments will constitute 30% of your final mart the end of the
course, you will be required to write a final exaation which counts
for 70% of your final mark.

The assignments for each unit in this course @metained in your
assignment file. You may wish to consider othdaitesl materials apart
from your course materials to complete your assgms When you
complete each assignment send it together with Ttheor Marked

Assignment (TMA) to your tutor. Ensure that easBignment reaches
your tutor on or before the deadline stipulatedhim assignment file. If
for any reason you are unable to complete yourgaggnt in time,

contact your tutor before the due date to dischespossibility of an

extension.

Final Examination and Grading

The final examination for this course will be fodaration of two hours
and count for 70% of your total mark. The examorawill consist of
guestions, which reflect the information in yourucge material,
exercises and tutor marked assignments. All aspscthe course will
be examined. Use the time between the complefidgheolast unit, and
examination date to revise the entire course. May also find it useful
to review your tutor marked assignments beforestteamination.

Course Marking Scheme

ASSESSMENT MARKS

Assicnments Bes of four assicnment score ai
10% each — 30% of total course
mark

Finel Examinatior 70% of tota courst mark

Total 100% of Courst Matelial

How to get the Most from This Course

In distance learning, the study units replace thiearsity lecture. This
is one of the great advantages of distance learrjiog can read and
work through specially designed study materialgatr own pace, and
at any time and place that suits you best. Thinktads reading the
lecture instead of listening to the lecturer. e same way a lecturer
might give you some reading to do, the study utats you when to
read, and which are your text materials or setbajks. You are
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provided exercises to do at appropriate points.

Each of the study units follows a common formathe Tirst item is an
introduction to the subject matter of the unit droav a particular unit is
integrated with the other units, and the coursa a#iole. Next to this is
a set of learning objectives meant to guide youdyt The following is
a practical strategy for working through the course

1.

2.

10.

\Y

Read this Course Guide thoroughly, it is yorstfassignment

Organize a study. Design a ‘course overviewfuide you and
note the time you are expected to spend on eatlandihow the
assignment relate to the units. You needg#bher all the
information into one place, such as your diary wradl calendar.

Whatever method you choose to use, you should eemidand
write down your won dates and schedule of workefeh unit.

Once you have created your won study schedaleydrything to
stay faithful to it. The major reason that studefail is that they
get behind with their course work.

Turn to unit 1, and read the introduction anel dbjectives for the
unit.

Assemble the study materials, you will need yiext books and
the unit your are studying at any point in time.

Work through the unit. As you work through dguywill know
what sources to consult for further information.

Review the objectives for each study unit tofeonthat you
have achieved them. If you are unsure of/aboutcjgctives,
review the study materials or consult your tutofaalilitator.

Keep to your schedule when the assignmenetisrned, pay
particular attention to your tutorial facilitatoc®@mment.

Review the objectives for each study unit tofeonthat you
have achieved them.

When you have submitted an assignmentydar tutorial

facilitators for marking do not wait for its retubrefore starting
on the next unit. After completing the last un@yiew the course
and prepare yourself for the final examination.
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Tutors and Tutorials

There are 15 hours of tutorial provided in supmdrthis course. You

will be notified of the dates, time and locationtbése tutorials together
with the name and phone numbers of your tutorialifators, as soon as
you are allocated a tutorial group.

Your tutorial facilitator will mark and comment oyour assignments,
keep a close watch on your progress and on anigculifes you might
encounter and provide assistance to you duringdhbese.

Do not hesitate to contact your tutorial facilitaby telephone, e-mail or
discussion board. The following might be circumsts in which you
will find help necessary contact your tutorial taator if:

a. you do not understand any part of the studysuonitthe assigned
readings

b. you have difficulties within the exercise

C. you have a question or problem with an assignmeith your
tutors comments on an assignment or with the ggadih an
assignment.

You should try your best to attend the tutorialsis is the only chance
to have face to face contact with your tutorialilfetor and ask
guestions. You can raise any problem encounterdéuki course of your
study. To gain maximum benefits from course ftatsy prepare a
guestion list before attending them.

Summary

This course guide has introduced you to every asgegour course on
Sociology of Law. We wish you every success in y&udy.

Vii
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Sociology of Laws a one semester, 3 credit unit, 100 level cowtsieh
consists of five modules, each module comprisesttmgix study units. In
all, there are twenty-five (25) study units. Theurse provides social
scientific insights into the origin, developmentaperations of law and the
legal systems. Broken into five modules, the counsaual gives adequate
information onDefinition of Law, Conceptions of Law, The Relatiai
Law to Selected Concepts, The Nigerian Legal SystachLaw, Social
Change and the Emerging Le&atuctureof Nigeria.

There is no doubt that students will find this eaumanual quite useful. The
teach-yourselfapproach to teaching and learning adopted in \gritime
manual will be of great benefits to the studentse TSelf-Assessment
Exercises (SAE) and Tutor - Marked Assignment (TMAdl adequately
assist students to have a full understanding arfdrpesuccessfully in the
course.

viii
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MODULE 1 INTRODUCTION TO SOCIOLOGY OF
LAW

The precise moment of the emergemde Sociology of Lawas a

discipline is not certain, though generally put taeé mid-twentieth
century. You should note, however, that the appbtoa of the

sociological perspective to law dates, at least,faasback as the
Enlightenment period (18th century) of intellectiredtory when even
"Sociology" as a discipline, was yet to emerdde perspective is
clearly discernible in Montesquie's 1748 clas§ie, Vesprit des lois.
This trend was also very noticeable in the workseafly sociologists
such as Max Weber and Emile Durkheim.

In this module, which is made up of four unfigciology of Lawvill be
introduced to you. In the first unit, you lwiearn the meaning of
"Sociology" as a prelimary step to learning the nireg of "Sociology
of Law". The second unit addresses the meaning hef $econd
component of the course title, namely the concépaw. Unit 3 is an
outgrowth of unit 2 but is given a separate uniaase of the volume of
materials covered. By the time you get to unit dy will already have
had the basic ingredients of the two disciplines form the foundation
of the course. Defining and understanding the eaturd scope of the
emergent discipline therefore becomes easy.

The four units that constitute this module are thecally linked. The
goal of the module is to conceptualise the disegbf Sociology of
Law. This goal is broken into specific unit objectivesieh you will
come across shortly. By the end of the module yduunderstand the
basic methods and concerns of the two parent diiseg You will also
understand why the relationship between the twe heot always been
cordial, but has nevertheless led to the emergehdhkis course. You
will also know the central assumptioh Sociology of Lawnamely: that
laws and legal systems are derivatives of the kastiacture -products
as well as sources of its change.

Unit 1 Defining Sociology
Unit 2 Defining Law
Unit 3 The Necessity of Law

Unit 4 Defining Sociology of Law
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UNIT 1 DEFINING SOCIOLOGY

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Whatis Sociology?
3.2 Sociology and other Behavioural Sciences
3.3 Sociology Defined

4.0 Conclusion

5.0 Summary

6.0 Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

You must have read the Course Guide. | also assiae/ou have read
the introductory comments on module 1. This unthis first among the
four constituent units of the module. The idea béhihis unit, is for
you to be acquainted with the general outline ef plarent discipline of
which this course is a branch. This is necessarydo to be able to
concretely comprehend what the Course is about.

If you are a student of "Criminology and Securitydes" at NOUN,
you probably already have a basic or working knogke of the
discipline of sociology from the Course "Introdwctito Sociology".
Nevertheless it is important to start this Courgealéfining sociology in
a concise manner tailored to meet your needs irenstehding this
Course. The introduction is indispensable for yibuyou are merely
offering the Course as an elective and have nodraakd in sociology.

The unit guides you through not just the definitioih Sociology, but
also highlights its method and perspective, anddisé@nctive bearing
that these have in understanding social phenomena.

2.0 OBJECTIVES
At the end of this, unit you should be able to:

Understand the meaning of Sociology;

Apply the Sociological method/perspective
in analysing social issues;

Distinguish Sociology from common sense
and other Behavioural Sciences.
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3.0 MAIN CONTENT

3.1 Whatis Sociology?

Probably from the sound of the word alone, you havénkling or could
hazard a guess about the meaning of Sociology.pfobably see it as
“something to do with socials”. | remembethem | first gained
admission into the University to read SociologysHhowed my semi-
literate father the admission letter and his imragdretort was: “of all
the Courses in the University why should you chowsgo and learn
about how to be social.”

Well, in linking the word to "social", if that is at you did, you are not
totally wrong. The "social" however is not in thense of being sociable
or attending parties. It should be understood enséinse of "society".

The word “sociology” is a hybrid one coined by teclaimed father of
sociology, Auguste Comte, from two languages. ThetinL Word

“socius” which means “social” or “society”, and tfeek word “logus”
which could mean study, science, or theory. Goipghe etymological
meaning therefore, Sociology is the "study of siyieThere is a
problem, however, with such a short definition:ugb short, it is so
broad that it hardly defines.

SELF ASSESSMENT EXERCISE 1

What do you understand by the statement that tledinldon though
short, is so broad that it hardly defines"?

GUIDELINES

A definition should fix the bounds and limit of wihe being
defined in precise terms. Does the short definittbrsociology
do that?

Since so many disciplines would fit the position sttidies of
society, it follows that the short definition domet distinguish
sociology from other disciplines.

Virtually, every intellectual discipline is in a waa study of society.
Even when we narrow the coverage down to the saocidehavioural

sciences, there are still a number of likely caathd that fit such a
definition. Economics, Political Science, Histo Anthropology and
Psychology all study human behaviour and sociatyseéarch of an
adequate definition for Sociology therefore, we st distinguish

the discipline from other behavioural sciences.
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3.2 Sociology and other Behavioural Sciences

The various intellectual disciplines which studymend his work can
be distinguished from one another based on a numiberiteria. For
example, we may ask whether they focus on onlyaspect of social
life (and if so which one) or whether they take tindimensional or
wholistic approach. We may also want to know whethey emphasise
the concrete and immediate or the abstract andragieexl. Do they
stress measurement and statistical manipulatiofewour direct and
gualitative methods?

Other yardsticks exist for demarcating the disoigdi. For our purposes
here however, it suffices to stress that therene basic difference
between Sociology and the other social scienceaptiises. While the
others pick single dimensions of man in societyoiwus on, Sociology
takes a wholistic approach. To be wholistic isde the interrelatedness
of the different dimensions of masociology of Lawfor example,
singles out the legal dimension of society for gtuiut in doing so, it
must relate what happens in the legal sphere totther major spheres
in society.

Economics focuses on man's activities in relation production,

distribution and consumption of goods. PoliticaieBce is concerned
with the allocation of power. History seeks to bith the sequence in
which events occurred. Psychology is the sd@eonf man's mental
processes. Anthropology is concerned with studyihgaspects of the
life of primitive man. Sociology is interested ilh @spects of society.

This omnibus interest in everything is somethingt thociology shares
in common with common sense. As a result, sociology left itself
open to criticism largely based upon ignorawfeits methods and
objectives. For example, the discipline has beestriged as: a "Jack of
all trades, master of none", a "painful elaboratbthe obvious", and as
a discipline which takes "what everyone knows anots pt into words
that no one can understand" (see Horton & Hunt 1984

It is therefore important that you learn at thiaget the methods of
sociology. This will enable you to distinguish suoigical statements
from common sensical proposition. It will helmuw to develop the
sociological perspective.

3.3 The Sociological Method and Perspective

In carrying out investigations into social phenomersociologists
proceed according to the general requirement ostientific method. It
is precisely this scientificity that makes sociat@ propositions totally
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different from common sense. For our purposes, iancbgnisance of
the constraint of space, it is this aspect of dogioal method that needs
to be emphasised here.

The scientific method has been described as afsgereral principles

which guide scientists (consciously or unconscigusl the search for

new knowledge. It entails a systematic and purgogathering of facts,

deductive reasoning in translating theory to pcact@nd induction in

translating statistical result into theoreticaldrénces. There is no fixed
order in which the scientist must proceed, but steps are generally
agreed to include the following:

Experiencing a problem

Defining the problem

Review of relevant works done on the subject
Formulating hypothesis

Collecting data

Classifying, interpreting and analysing data
Testing hypotheses/verification

Drawing conclusions/formulating theories

The sociologist, whether conducting a quantitatii®irvey) or
gualitative research proceeds according scientific principles.
Furthermore, in analysing his findings and drawgamgclusions, he is
guided by theory. The sociological perspectivehes distinctive way in
which sociologists view society and social life. the end of this unit,
and by the end of the whole course, you will beedbl appreciate the
subtlety and complexity of the sociological perspecwhen directed
upon the phenomenon of law. It is the special gbdf sociologist to
view the interconnectedness of various aspecte®@éty. The ability to
see the relationship between individual action aadial structured is
the insight that will enable you to see law as @pct as well as source
of social structure. Importantly, you will have ¢oience in your new
found knowledge because it would have come fromahgication of
rational scientific principles. This is what digjinshes sociology from
history, creative writing, journalism, common senaad others who
deal with similar subject matter. The sociologicahgination enables
the sociologist to see beyond events of his imniedéavironment to
global historical trends and to see the relatigndigtween the two. It
equips him with the "quality of mind to grasp tmeeirplay of man and
society, of biography and history, of self and Wb Mils 1959:4).

The possessor of the sociological imagination audgewith three
broad classes of issues. Firstly, he identifiesstihectures or parts
that make up society and establishes their relatioith one
another. This is done with a view to determiningvheach of the
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parts work towards enhancing continuity or cleang societal
features. Secondly, he tries to locate where tingcpéar society he
Is interested in stands in human history. He askssélf what
meaning that society has for the developn@nhumanity as
"whole". Furthermore, he tries to identify the easd features of
the historical period and the ways in which it i from other
periods. The third set of concerns that rhest contend with
centres around the kinds of "human nature" that lmarseen to
predominate in the society at a particular pertde.will then seek
to know how these "natures" are formed, shaped,libedated or
repressed.

3.4 Sociology Defined

There are various definitions of sociology. Majpatf them reflect
the particular biases of the definer. The best weagpproach the
issue of definition is to ask, what is the basiclppem to which the
discipline addresses itself and how does it tattldgoroblem?

SELF ASSESSMENT EXERCISE 2

What are the basic problems to which sociology eskks itself and

how does it tackle the problems?
GUIDELINES

Sections 3.2 & 3.3 of this unit have highlighteoh®e of
them, even if indirectly. Read those secti@msl try to
outline the problems before proceeding.

Compare your answers with the basic concerns cbegy
outlines in 3.4.

The basic concern of sociology is the issue ofadamider. It wants
to explain the nature of social order and sociabdler. It wants to
know how social order comes about and persistsatVdne the
dynamics of it? What brings about social disorgaiios disorder?
What is the relation between individual action a&odial structure?
What meanings do individuals attach to their indiidl actions. In
addressing these, sociology proceeds accordingetgtinciples of
science. In other words, sociology shares witho#iler scientific
disciplines the assumption that there is an onderaiture which can
be discovered, analysed and comprehended.

Based on these concerns, assumptions and methedsamwdefine
sociology as a discipline which is concerned withe"scientific
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study of human socialnteractions and the products of such

interactions"”. The italicised words are the keynmedats and must
feature in any good definition of the disciplinehWit is "scientific"

has already been discussed in detail. Social ondgch we describe
as the basic concerns of sociology, is manifestethe form of

interactions between people. The social ingbihs, (e.g family,
religion, government,) which arise therefore cdogi the products
of interaction.

4.0 CONCLUSION

Now that you know the meaning of sociology, you wedl on the way

to understanding wheociology of Laws about. It simply means that
all those assumptions, concerns and methods ofolSggi you have
learned, are brought to bear on the phenomenanofTlais is done with

a view to unravelling law's content, operation atsequence for the
social order. This is all that is required for posps of introducing the
Sociology of LawShould you need to know more about Sociology, the
Course "Introduction to Sociology" is available faru to take. It offers

a more detail and elaborate explanation.

5.0 SUMMAY

From this unit, you have learned the meaning, nigthssumption and
concerns of sociology. Within the constraints ch@p the basic aspects
of those components have been highlighted in suctaaner as would
help your understanding of the course. Towards imgehe overall
modular goal of introducing Sociology of Law, howeeyvyou will still
need to read the next three units.

6.0 TUTOR-MARKED ASSIGNMENT

1. Distinguish sociology from other behaviouratiences and
common sense.
2. Be as comprehensive as possible. Write a minirotifa and a

maximum of 10 typewritten pages.
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UNIT 2 DEFINING LAW
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1.0 INTRODUCTION

In the first unit of this module you learned abalie meaning,
assumptions and methods of Sociology. You were toat it was a
necessary preliminary step in the effort to introglbociology of Law
to you. In continuation of the quest to graduakyad you to a full
comprehension of what the course is about, thisrgkanit explains the
second component of the course title, namely Law.

The unit will however not just stop at defining latwvill also explain
some of the more basic dimensions of the concdytsd will include its
sources, classifications and functions.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Understand why it is difficult to have a single werisally
accepted definition of law;

Classify laws based on different criteria,

State the sources of law;

Describe some manifest and latent functions of law.

3.0 MAIN CONTENT
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3.1 Whatis Law?

The question sounds simple enough. The phenomemaietke by the
concept of law are however extraordinarily compl&ke word is a
common everyday word and everyone assumes he kimavsieaning.
This is understandable because in a broad sensefinde laws
everywhere, i.e. so long as we interpret the cantepnean a rule of
action. As such, there are laws governing all gaaresports, there are
scientific laws, natural law, and even the rulest tihegulate your
relationship with the NOUN and how you do your gesaents may all
be regarded as laws.

SELF ASSESSMENT EXERCISE 1
What is law to you?
GUIDELINES

Try and answer this question as best as you daneoeading
further.

Think of all the rules that have governed theat#ht aspects of
your life whether at home, at work, - the play grpassociation
and so on.

Which of those rules would you regard as laws? Wthe basis
of your saying that some of the rules are lawsathdrs are mere
values?

Attempt a formal definition of law. Then read tet and see the
extent to which your definition conforms with orvigte from the
working definition given here.

This all encompassing use of the word has createdblgms for
commentators on law who must constantly specifypaeicular sense
in which they are using the term. For example,stheond edition of the
Webster's dictionary contains six entries for trerdV‘law” and the first
of these alone has 13 separate meanings. It issumpirising that as
Bohannan (1962:73) notes, "more scholarship habaty gone into
defining and explaining the concept of "law" thatoiany other concept
still in central use in the social sciences."

For the purposes of this course, the term law éslu®t in a general, but
in a restrictive sense. You are to understand iaaswhich emanates
from the state. But even the laying down soich a parameter for
determining what is law has its own problem. Foaragle, do we now

10
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say that primitive societies which had no "State'the strict sense had
no law? Such societies had no written laws andonmél or centralised
authority to enforce their obligatory rules of hum@onduct, yet they as
a matter of fact had laws.

The same problem will confront efforts to definavéain terms of

"Commands of a sovereign". There are many ruleshviare not in

form of commands given by an authority, directedmoindividual. For

example, laws relating to contract do not commangdane to enter into
a contract. In trying to resolve the problem, sdmege argued that law
is what the judges say it is and that attentionukhoherefore be on
interpretations given by judges to law and not dratns enacted by the
legislature.

A review of some definitions of law would be in erdat this point.

John Austin (a Lawyer) defined law as alérlaid down for the
guidance of an intelligent being by an intelligd@ing having power
over him." This definition conforms to the Impexaior Command
Theory of Law. Lawyers tend to prefer such defoms. John Salmond
also defines law as "the body of principles recegdiand applied by the
state in the administration of justice. There iscmemphasis on an
authoritative body giving out the commands. Bugadier noted, such a
definition will exclude rules of conduct in decalised primitive

societies from the purview of law. This is not guiedle.

Accordingly, Fredrich Von Savigny maintainsathlaw is not the

creation of the legislator or any sovereidgmt emanates from the
popular consciousness of a nation (voikgeist) aast®for the purpose

of regulating the action of individuals and the yehcommunity.

SELF ASSESSMENT EXERCISE 2

Which of the different views of law agrees mosthwbur own view of
law?

GUIDELINES
Try and answer the question before reading further

Compare the different views of law with the on yave yourself
given in SAE I.

Which of them closely approximate your own?

With the benefit of knowing other views, do yolill $hink the
one that comes closest to yours is the best?

11
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Go onto read 3.1 and see if it necessitates ngmigwing your
stand.

Many more definitions could be given. But they vétk in one respect
or the other. Renowned scholars have appreciatsdetter since. For
example, the social philosopher, Immanuel Kah&d expressed
disappointment at lawyers for still seeking a débn of their concept
of law. Another scholar, this time a legathilosopher, Lord Hart
declared that nothing convincing enough to be resegl as a definition
could provide a satisfactory answer to the questiomwhat law is. In
1964, Justice Julius Stone hit the nail on the hehen he stated that:
"Law is necessarily an abstract term, and the defim free to choose a
level of abstraction: but by the same token, irs¢has in other choices,
the choice must be such as to make sense andrfcsigt in terms of
the experience and present interest of those wh@ddressed” (Stone
1964:177).

3.2 Law Defined

The problems of defining law as discussed aboveititdtanding, it is

necessary to provide a working definition fitle concept. This is
because the concept will come up many times incigse of your
reading through the course. Which image then shauldonjure

whenever it comes up?

Towards a working definition of law, it is first oessary to state the
major characteristics of law that is contemplatedenever the concept
Is used in this Course. The characteristics afelksvs:

Law is a complex whole of many phenomena.

These phenomena include the norms regulating miraand the
machinery for their enforcement and administration.

The norms which constitute the law are sociaharacter.

That is to say they regulate the behaviour of aividual in relation to
other societal members.

The norms that constitute the law present an trgesture of the
society in which the norms operate.

The order guaranteed by the norms is a coerciderotn other
words, the authority of law is reinforced by foraghich the
organised society can deploy to compel individualdformity or
face various forms of deprivations, including life.

The authority which supports the law operates @liog to other
established norms. It is not arbitrary or spontaiseo

12
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Taking cognisance of those characteristics we nian tprovide a
working definition for law, thus. “Law is a body oliles of social
conduct which are recognised as obligatory thg people whose
conduct it guides, and which visits specific santdi administered by
legitimate authority on violators”.

3.3 Sources of Law

The sources of law are the materials from whiclallegles are made.
Such materials include: custom, religious dfsli morality, habits,

mores and folkways, whether written or not, andbso Sometimes the
word "source" is not used in reference to matdr@h which laws are

formed alone, but also in reference to the mannewhich laws are

made. Hence legislation, codification, judicial ggdents, and equity are
also sources of law. When we come to the particalgerience of

Nigeria, the word "sources" shall still be extendedher to denote

entire system of laws from which Nigeria has bomdwFor example,

the received English law will become a source of la

SELF ASSESSMENT EXERCISE 3

Other than the sources listed, which other soustésy can you think
of?

GUIDELINES

Remember that the word “source” is a loose onecandbe used
in many senses.

You are encouraged to keep the three major digiimgin its use
in mind when thinking of other sources.

From which materials are laws made which has aenhbncluded
here, how is law made that has not been includesl be how is
law borrowed that has not been included?

Think of any other way in which law can be sourd@dmember
you need not allow yourself be hampered by thetstiefinition
of law as something made by the legislature.

For our purposes in this unit, the term will be dige reference to how
laws are made. In this regard, there are Legisliatioustom/Judicial
precedents, Equity, and a host of others that we describe as
subsidiary sources. Let us take them one afteottiner.

13
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3.3.1 Legislation

This is the law that results from the activity ofas&v enacting body such
as the legislature (or in Nigeria, the National &tdte Assembly). In
other words when a group of people, usually repr@asg the sovereign,
sit down to consciously deliberate and enact lavessay such a body is
legislating.

For example, Nigerian legislation is made up ofudes and subsidiary
legislation. The laws that the legislative arm alvgrnment enacts are
called statutes. When however, laws are enactednsuance of powers
granted by a statute, such laws are called sulbgildigislation. Nigerian
statute that is laws made by centralised decisiakimy bodies (whether
the Parliament/Assembly or by Military couscilduring military
regimes) include: Ordinances, Acts, Laws, DecredsElicts.

3.3.2 Custom and Judicial Precedents

Custom, combined with decisions of judges in detideses of the past,
constitute a source of law especially in common leountries (i.e.

countries following the model of the English legalstem). In such
countries, judges are bound by decision alreadghesh by courts in the
past, when they are confronted with a new case siitiilar facts. In this

way, custom and judicial precedent serve as sowfcksv. This source

may also be referred to, simply, as case law.

3.3.3 Equity

Equity in a simple sense means fairness or justiiesieveloped as a
source of law in England to mitigate the harshradsthe common law
(i.e. law based on English custom). It enables tonask if justice has
been done, even when the law has been followededoldtter. The
English Lord Chancellor used to grant relief on di&lof litigants who

believed they have suffered under the common laet Custom and
Judicial Precedents) system of justice. Such ietgiten by the Lord

Chancellor followed no established principle othiean "grounds of
conscience". Equity then developed to such an exbent if there was
any conflict between a rule of equity and a ruleammon law, the rule
of equity was to prevail. In this way equity (catesiation of fairness,
justness, good conscience) came to become a soiuee.

3.3.4 Subsidiary Sources
These include writings and commentaries by legablses. They are not

much used in countries which operate then" legatesy according to
English law principles. But in countries a@ontinental law like

14
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Germany, France, Italy and so on, it is a respestedce of law. Also,
under Islamic law the unanimous agreement of lsghblars (i.eijma)
is considered a major source of law, after the Habyan andSunna.
The issue of sources of laws will be revisited agai module 4, when
we shall be dealing with the Nigerian legal system.

3.4 Classifications of Law

The law may be divided based on a nhumber of cait&ome of such
broad divisions include the distinctions between:

Criminal law and Civil law
Public law and Private law
Substantive law and Procedural law.

SELF ASSESSMENT EXERCISE 4
Which other classification of laws can you thinR of
GUIDELINES

Think of the various components of the legal sysfpolice,
courts, prisons, customs, etc.) and imagine if thdlybe
concerned with different sets of law?

Think of varieties of offences and imagine if there no
similarities/differences that may warrant compargsggne
together and separating others e.g. in terms ob%eglox is
gored” (government, public or private), or how ses the
offence, or whether it is against property, persopublic
order, etc.

Then read on and see if your classifications eg#those
presented here.

3.4.1 Criminal Law and Civil Law

Criminal law refers to those aspects of law dealvith offences or

crimes that are punishable by the state. Civil mwthe other hand,
refers to the law governing conduct which is natiphable by the state.
Note however that the distinction between a crimen{shable by the

state) and a civil wrong (where the individual wged seeks redress) is
not in the quality of the act. The aim of crimidal is to punish the

offender, while the aim of civil law is to redreasongs. This is done

mainly through compensating the wronged party.

15
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3.4.2 Substantive and Procedural Law

Substantive law refers to the bodies of law whieliree offences, and
prescribe penalties for violations. It also defimgghts and duties.
Examples of the substantive criminal laws of Nigesre the Criminal
code and the Penal code.

Procedural laws prescribe procedures that mustllmnved in
prosecuting offenders and other persons througbubktice System. For
example they contain rules of arrests, bail, desantrial proceedings,
and so on. Examples of procedural laws in Nigawrstlae Criminal
Procedure Act (CPA) which is operative in the seutipart of the
country, and the Criminal Procedure Code (CPC) wbyerates in the
north.

3.5 Functions of Law

Law performs very important functions for socielly.fact it has been
argued that it is law which makes the social orded by implication
society, possible. Some of the more obvious manittestions of laws
are as follows:

1. Preservation of the existing lefeal systenT.his the law does by
laying down rules on how to come into power (e farmation
of political parties and election). It also conwBsuch offences as
Treason and Sedition as a way of protecting thogp@wer.

2. Maintenance of peace and orderThis is a prerequisite for man
to realise his potentials in any society. The lavalle to perform
this function more effectively through its branoh Criminal
Law.

3. Provision of redress for harm done to an individal: This is
achieved mainly through the law of tort. Remedies/ioe given
even when no relationship agreement exists excepiden the

parties.

4. Provision of redress for broken agreementsthis is mainly
covered by the law of contract.

5. Protection of basic freedom of the individualstn most modern

societies, this requirement is taken care of the thg
enshrinement of Fundamental Rights in the Conatitytvhich is
the supreme law.

6. Protection and reinforcement of family relationsips: The
branches of law most useful in this regard, incladmily Law,
Law of Succession, Torts, etc.

These are the manifest and beneficial functiondaaf. A school of
thought is however emerging to contend that thggmm@@ntly benign
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functions of law, actually mask an underlying paati functions. That
the law, first and foremost, exist to protebe powerful and to
legitimise an unjust status quo. The debate isnalureng one. It will be
taken up more appropriately in module 2, where el e discussing
the various conceptions of law. The more germarestipn of whether
law is in fact necessary in society will be dis@gss the next unit (i.e.
unit 3).

4.0 CONCLUSION

You now know the meaning of law, when used in aovaror academic
sense. You have also been exposed to the impodadt basic
components of the concept. You should never logat €if the purpose
of the unit however. This course is a Sociologyrseuand not a Law
course. The conceptualisation of law is hence uaken only with a
view to making you understand the “Sociology of Law

Towards that end, the much that has been accoreplistthe main
content of this unit suffices.

5.0 SUMMARY

In this unit, you have learned that law, thoughregfiently taken for
granted word, is a very difficult concept to defir®u have also been
given some of the basic characteristics of the eprovhich any good
definition of it must capture.

The unit has also discussed some of the basic dioenof the concept
which yeu should know, for you to claim to actudtlyow the meaning

of law. They include its sources, classificatiom&l dunctions. In the

next unit, more will still be said about law ane thebate over whether
it is something that human society can do without.

6.0 TUTOR-MARKED ASSIGNMENT

Discuss the meaning and sources of Law in not rtinane six
typewritten pages.
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1.0 INTRODUCTION

In the last unit, you learned the meaning, sourcksssifications and

functions of law. In the subsection on functionsuywere presented
with a list of some of the vital roles that law ydan society. Remember
however, that the subsection ended on the noteatdabate is currently
on going, on whether law is as beneficial as thosetions seem to

suggest. Furthermore there is a growing opinion thare are many

other candidates for the position being claimedd®r in terms of order

maintenance. It has been suggested that other sociaol mechanism

such as custom, morality and other informadans can serve the
purpose of law. This unit is devoted to examinihg tlebate about the
necessity of law in society more closely.

2.0 OBJECTIVES

By the end of this unit, you should be able to:

State the argument for and against the existenlzaoh society/
Demonstrate that at the core of the argumentgigliffiering

conceptions of human nature,” 1 Understand thatdaen if it is an
evil, is a necessary evil.

3.0 MAIN CONTENT

3.1 Is Law Necessary in Society?

Put more clearly, the question is whether law enbaror impedes the
attainment of the corporate goals of society. Iswaring the question

two major positions have emerged: one arguing lthvatis a good thing
and is in fact the thing that makes society possill other words that
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there can be no society without law. The other camajntains that law
is a positively evil thing. Its existence distortgiman nature and
engenders all the societal il&ssuch society can well do without it.

SELF ASSESSMENT EXERCISE 1
Can a society exist without law?

GUIDELINES
Attempt the question on your own before readinthier.

Then think in terms of human nature. How goodant s it? Use
yourself as example: without the threat of law vdoybu conduct
your life differently?

Law has both its advantages and disadvantageghici are
more? Do you know or can you conceive of any sgaigtich
has no law? How will life in general, in such aistyg be?

A deeper examination of the debate reveals thattiakerlying issue of
contention which creates the divide in perceptsa philosophical one.
It centres essentially on the conception of humatune. Those who
believe in the natural goodness of human natureadcee any need for
law. They maintain that if man is left to his owewites, the innate
goodness in him would emerge and there will be eedrfor any one to
make him civil. The existence of law with its chetaxistic restraints
and coercion are held to negatively impact on mgasness. So it is
law which actually creates rather than curb sokiita

The opposing camp rests its argument on the pretmganan is evil or
bad by nature. If left to his devices without tlestraint of law, anarchy
and chaos would result. There will as a result besacial order or
society.

Let us now look more closely at the arguments ¢ Isades and what
their exponents have to say.

3.2 The Case for the Existence of Law in Society

The underlying idea, around which this case istpislthat man is by
nature evil and the law is needed to keep his iaelination in check.
As far back as the third century B.C., the "Legsthool of philosophy
in China had made this argument. It concluded ondé the restraint of
penal law would bring good back to society. It waacting to the
decadence and chaos that then characterised thegétsociety.
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At about the same time, the “Shastra writers” afidnwere making
similar argument. According to this school, mannayure is greedy and
grasping. If left to operate without law, life itbevould become a sort of
"devil's workshop" operating on the “logic of theh”. The big fish will
feed on the smaller ones. It is only the restrafiaw that would avert
such a devil's workshop.

There are a number of modern writers who share e about the
inherent evil nature of man and the need for lava ageapon to curb
such passions. Foremost among them is Thorasbes. To him
society without law is a veritable recipe for dissisHis arguments are
eloquently stated in his bodleviathanpublished in 1661. A passage in
the work that aptly summarised his views read thus:

In the nature of man we find three principal causkes
quarrel. The first maketh man to invade for gaiheT
second for safety and the third for reputation. Tirst

uses violence to make themselves masters of other
men's person, wives, children and cattel. The skton
defend them and the third for trifles such as adyar
smile, a different opinion and any other sign of
undervalue. . . .

Hereby it is manifest, that during the time mereliv
without a common power to keep them all in aweythe
are in that condition which is called war, and sach

war is of everyman against everyman.

In such condition there is no place for industrgdaese
the fruit thereof is uncertain and consequently no
culture of the earth, and which is worst all,
continual fear and danger of violent death andlifiee

of man is solitary, poor, nasty, brutish and short.

Probably, the last sentence of the quotation isnast to you. It is a
popular phrase and it summarises the argument adettin favour of
law. Without law to control men, their evil passsowould surge and
society would be thrown into a life of constant wand life would be
nasty, brutish and short.

SELF ASSESSMENT EXERCISE 2

Do you agree that without law, life would be nastytish and short?
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GUIDELINES

You have now seen one side of the argument. Bgiare on to
read about the other side, try and ruminate owefitht position?

Is marreally innatelyevil? If he is, is law thenly meangy which
those evitendenciesan be kept in check? What about religion,
morality andconscience®an these not do the trick?

Compare your answers with #wgumenbf the other camp in section
3.2

Other modern exponents of the view include Davidmidu Niccolo

Machiavelli and Jean Bodin. Jean Bodin describedathginal state of
man as one of disorder, force and violence. Humess¢d that where
there is no law, coercion and government, there lmamo society.
Machiavelli urged governments to do what is in ithterest of the state
and not consider the interest of individuals beeam&n by nature are
bad and unfaithful.

3.4 The Case against the Existence of Law in Society

The underlying assumption here is that man by eatsrinherently
good. The existence of law is held to suppressratian bring out that
innate goodness. Law then, only serves to impederdalisation of
man's potentialities.

Plato, one of the seminal thinkers of early Grellkogophy, argued that
what is needed in society is not law but educattatucation will ensure
that everyone knows his position in society guostice consists of
everyone knowing and doing what is required of pasition. He
maintained for example that only philosophers (vaine@ considered the
most educated) should rule.

Adam Smith's popular theory dhissez-fairethough specifically an
economic theory, has the broader implication thmt gorm of official
restraint hampers society progress. The theorg ¢all government to
hands off from the economy and allow free compmtitthrough the
operation of invisible hands of market forces. Liavheld to inhibit free
competition and to distort the natural developnwnthe economy and
society.

Herbert Spencer, one of the founding fathers ofiddogy, made more
or less the same argument. The Russian anarctBsisiinin and
Kropotkin maintained that the best system otiaoorganisation is
anarchism. Other soviet legal philosophers likecBita and Pashukanis
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took similar positions.
Many Marxists have also argued that law is nopracondition for
society. Karl Marx himself believed that with theeatual coming into
being of communism, law along with other coercimstitutions of the
state will wither away.

4.0 CONCLUSION

You have been presented with the two major contgngositions about
the necessity of law in society. Which of them wilu consider to be
more appropriate? The fact is, there is virtuathykmown human society
that has existed without law. Persuasive as thanaegt of the camp
who argue that law is not necessary is, it is dlifttito buy. You should
therefore study deeper into this Course, having imind that law is
necessary for the existence and persistence oétgodihe objective of
exposing you to the debate is, for now, to be mgaras largely
academic.

5.0 SUMMARY

This unit is to be taken as a further elaboratibthe concept of law

discussed in Unit 2. The main objective is to expgsu to the debate
about the necessity of law to the society. You haoe read both the
argument for and the argument against. leekphat you are as
convinced as | am, that the debate is largely anadend that the law is
indeed very necessary for the continued existehemy society. If not,

your position is still legitimate and you may hald to it, provided you

can defend it.

6.0 TUTOR-MARKED ASSIGNMENT
Critically assess the arguments for and againsn#eessity of law in

society. Ensure that your argument touch on allréhevant aspects of
the question. Write a maximum of six type-writtegps.
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UNIT 4 DEFINING SOCIOLOGY OF LAW
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Emergence and Development of Sociology
3.2 The Subject Matter of Sociology of Law
3.3 Defining Sociology of Law

4.0 Conclusion

5.0 Summary

6.0 Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

In the first three units of the course, you learrtkd meaning of
sociology, and the meaning of law. You were toldtthhe two

disciplines together form the foundation for thaucse. It is now time
to learn the meaning of sociology of law. This,aictf has been the
modular goal towards which those first three uwigse preparing you.

In the present unit, you will learn about the eneeige of sociology of
law and why it took so long to emerge, given itwviobs usefulness.
This usefulness will be underscored by citing soaiethe many
illuminating statements on the issue, as pronounbgd eminent
sociologists and jurists.

Even more importantly, you will learn about the sab
matters/concerns of the course. The overall aifm@funit is for you to
grasp the full meaning of sociology of law.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Explain the reason for the late emergence of sogiobf law as
a formal course of study

Understand the meaning of sociology of law

Describe the subject matter of the course;

Demonstrate that sociology of law is a branch ofegal
sociology as well as an auxiliary of legal studies.

3.0 MAIN CONTENT
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3.1 Emergence and Development of Sociology of Law

As an academic course of study, the emergence @blSgy of Law is
generally put at the mid-twentieth century. Infasdme believe that it
did not become institutionalised as a modern egirscience until
1962 when the research committee of sociology wfwas established
by the International Sociological Association.

Nevertheless, the concerns of the course are glé@aternible in the
works of notable social scientists and jurists matback to the 18th
century. In fact, a distinctively sociological tduts clearly brought out
in Montesquieu's 1748e |I' esprit des loisn which he demonstrated the
ways in which law and society may shape each offleat concern is
also obvious in the works of early jurists suchvé@ne (1861:Ancient
Law), Jhering (1866), and Holmes (1926: Collected Legaldps). The
concern is reflected in the works of early socigdtgsuch as; Durkheim
(1893: Division of Labour),Sumner G.W. (1906Folkways), Weber
(1922: Law in Economy and Societyjnd also in the works of early
Anthropologists such as Malinowski (1926rime and Custom in
Savage Society).

The pertinent question becomes, given this eatlgrést in the social
content of law, why did it take so long for the imbagy of law to
emerge as a course? The core of the answer ligxe iattitude of those
same early lawyers and sociologists. Each groagl o carve out the
boundaries of its discipline and saw others tryingdeal with same
subject as outsiders and intruders.

The founding fathers of Sociology saw themselvesaentists in the
mould of physical/natural scientists. The foundiathers (e.g. Auguste
Comte, Emile Durkheim, Graham Sumner) believedchm tnity of the

scientific method. In pursuance of this, they sawe tdomain of
sociologist as that of théQuidfacti" or "social fact". They were
positivists who maintained that sociology shouldldenly with "facts”,

the observable or the "is". Law to them belongeth®onormative realm
or the realm of the "ought". Though they were viertgrested in social
order and social control, they did not considew"lan the restricted
sense, worthy of sociological investigation.

Lawyers on the other hand have always been vergecwative. They

confer an aura of sacredness on their subject. Aaywt trained as a
lawyer is not "learned" and is not, welcomed toldabnto the subject
matter of the “noble profession”. This mutually ni@rcing attitudes

continued to militate against the development efdiscipline until both

sides eventually realised what both disciplinesndtéao gain from

working together.
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To underscore this new awareness, many illuminattagements were
made by eminent jurists and sociologists of latéh1®8nd early 20th
century. In fact, the major beneficiary of the cogitogether of the two
parent disciplines is Law. It is in recognitiontbfs, that majority of law
faculties in the world today, require that sociolaij law be offered as
part of the course leading to the award of a deigrésev.

Maurice Harriou, a French jurist, stated that "fildi law leads away
from sociology but much law leads back to it, anditdée sociology
leads away from the law, but much sociology leaatsktio it." In other
words, it is ignorance on both sides that has hedl¢he emergence of
the discipline.

Oliver W. Holmes (1920:21), a one time supreme tquolge of the
U.S.A. also notes that "the life of the law has Ipe&n logic. It has been
experience of real social existence which the joaldprocess cannot
overlook. Law embodies the study of a nation's tigwaent and cannot
be dealt with as if it contains only the axioms aodbllaries of the book
of mathematics".

Jhering R.V. (1866), a German jurist also argued tthe lawyer had
not merely to grasp the technical principle of hishject, but had to
bring to it, a genuine understanding of tmederlying sociological
implication of the legal rule with which he operatand how these could
be used to resolve and harmonise rather than peowokexacerbate
conflict”.

More recently, a one time Nigerian supreme couwtg@ Karibi-Whyte

had also noted that: "It is extremely important &ogood understanding
of law to understand its general background i.e.wthole sociological

situation which gives rise to the prohibition ofreular conduct or

provide defense for such prohibition".

So the contemporary wisdom is that it is legitimatal rewarding for
sociologist to be interested in law, and for lavey&y be interested in
sociology. The hitherto antagonistic relationshigs become one of
partnership. But before delving into this new ngallet us look at the
concerns of sociology of law.

SELF ASSESSMENT EXERCISE 1

What do lawyers and sociologists stand to gain fstudying each
other's disciplines?
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GUIDELINES

Read again the illuminating statements of eminendgnalities
on the issue in 3.1.

Understand law and social order are part of theeaors of
sociologists.

Lawyers become better lawyers when they understendocial
contexts of law.

3.2 The Subject Matter of Sociology of Law

A very good analysis of subject matter of sociolafyaw is contained
in Podgorecki's (1974) workiLaw and SocietyMuch of what is

presented here are taken from that book. You acewaged to get a
copy for your personal readings.

Having said that, let us quickly, add that the Geuis a rapidly
developing one and the subject matter as suchoisstatic. While
podgorecki's (1974) work captures the essentialjestimatter, the
subject-matter remains dynamic. The major challefogethe Course,
however, remains the attempt to integrate jurispneeé and social
research.

Shortly and sharply put, the subject matter of @ogy of Law is law

and its social context. As a sub-discipline of dngcipline of Sociology,

its aim is to apply sociological insights to leglenomena, particularly
in thearticularly in their interrelatiic social cditions and the social
structure. This is a logical implication of the anfned assumption that
law and all its instrumentalities influence and am8uenced by the

social structure.

The Sociology of Law is concerned with the naturdaw, its sources
and functions, its Nation to other social controtamanisms and the
complex relationship between the legal system (a. together with
the apparatuses for making, enforcing and admnmsgjeit) and the
society. It studies the materials from which lawse anade, the
institutions which make the laws and the influenoesuch an exercise.
It is also concerned with the institutions and psses of law
enforcement, interpretation, adjudication and adstriation.
Components of the legal system such as the legislathe police, the
justice departments, courts, prisons, social weltgencies, and so on,
are all examined with a view to sociologically webng and explaining
their functions. Questions are posed and answex¢al ¢ne nature of the
organisation of such institutions, their underlyidgologies, their actual
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operations, their latent and manifest functions, asll as their
relationship with the social structure within whitley operate.

At this point, you are advised take another looktts 13 course
objectives earlier presented in the course guidéhi® course. Those
objectives also reveal the concerns and subjedemat the course in
very clear terms.

3.3 Defining Sociology of Law

The foregoing discussion on the emergence of, aodcerns of
Sociology of Law should have by now given you aaclalea of what
the course is all about. In its shortest and y@equrecise definition, the
course may be viewed as the application of socicibgnethods to the
study of law. More elaborate and fairly stamdatefinitions of the
course, however, exist. Let us briefly review a favihem.

SELF ASSESSMENT EXERCISE 2
Attempt a definition of sociology of law.
GUIDELINES

A second reading of the content of this unit ughis point would
be helpful.

Look particularly at its concerns.

You may then read on and compare your definitiaim whose of
others. In which respects are they different onlann

Seizmck P. (1969) offers this definition: The sdofy of law may be
regarded as an attempt to marshall what we knowitatie natural
elements of social life and to bring that knowledige bear on a
consciously sustained enterprise, governed by abedijectives and
ideas.

Aubert V. (1962) describes it as part o€ tgeneral discipline of
Sociology, which deals with the specific legal vedyhinking.

Podgorecki's (1974) definition is more elaberand includes the
subject matter of the sub-discipline. Accordindpiim:

The sociology of law has as its task, woly to

register, formulate and verify the general inter-
relations existing between the law and otkecial
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factors (law could then be regarded as an indepgnde
or dependent variable), but also to try anddba
general theory to explain social process in whioh t
law is involved and in this way link this discipdimwith
the bulk of sociological knowledge.

Back home in Nigeria, Alemika (1994) defines soaipl of law as

the application of sociological theories, insiglaisd
methods to the problems of law in relation to stycie
This concern stems from the assumption made by lega
sociologists that law and legal systems are devieat

of social structure. They are products of socistyvall

as sources of its change.

A critical look at the foregoing definitions reveathat they are all
saying virtually the same thing. Some have onlygytamther than others
in elaboration. At best then, there is a distintaithout a difference.
By the same token, you are free to adopt any ahttiet catches your
fancy. Or better still coin your own definition. &major requirement is
that your definition must include words to the efféhat sociological or
social scientific methods would be applied to law.

4.0 CONCLUSION

The first three units of this module have been ar@g you for this unit
4. You should by now have a fairly definite ideavatiat sociology of
law is about.

5.0 SUMMARY

You now know the reasons for the late emergendbisfsub-discipline
of sociology. You also know that it is not just sahch of general
sociology, but it is also an auxiliary of legal dites. Many quotations
have been given on the benefits of sociologicdllgging law, and the
various definitions of the course prof erred by menit scholars. The
ultimate goal of the module, namely introducing iStmgy of Law to

you, has expectedly been realised.

6.0 TUTOR-MARKED ASSIGNMENT

Justify the need for a sociological study of law (ot more than six
typewritten A4 pages).
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MODULE 2 CONCEPTIONS OF LAW

The two dominant views of law in Sociology are the
consensus/functionalist and the conflict perspestihe former views
law as an embodiment of communally agreed uponegallihe latter,
especially its Marxist variant, maintains that sogiis characterised by
conflict between groups and that the law takes dide of the most
powerful of the groups. The major propositions anoponents of each
of the two views would be presented to you in thedule.

In addition to such theoretical models of law irctetogy, there are also
models of law in jurisprudence. The legal sociabgs interested in
understanding what is known about the law law's own ground.
Hence, he looks at his data with the lens of juudpnce in one eye and
the lens of Social Science in the other. It is his tway that useful
insights have been provided into the content aretaijon of law. This
module will also introduce you to the major conceps of law in
jurisprudence, their postulations and their exptsien

On the whole, this module is made up of six unitse modular goal is
to give you a deeper understanding of theammg of law by
highlighting the various ways in which jurists asaliologists conceive
the concept. This goal is broken into specific whifectives given at the
beginning of each of the units.

Each of the six thematically linked units which soitute this module is
devoted to explaining a particular view of the lait. the end of the
module you would have learnt that not only are @éhdifferent ways of
conceiving the law, but that each of the perspestivas its own merit.
Your view of the law thereby becomes more soplastid, deeper and
fuller.

The six ways of viewing the law presented in thisdoie are by no
means exhaustive. Neither are they mutually exedusiThey are
however the most important and dominant ones. Thdeat who is
interested in knowing more (e.g. other versionsafiflict theories such
as Social Interactionisms, or Critical Theoriesd asther versions of
jurisprudence such as Legal Realism or TeleologiSahool) is
encouraged to read the recommended materials anthef each of the
units.

Unit 1 Consensus Theories of Law

Unit 2 Conflict Theories of Law

Unit 3 Natural Law School of Jurisprudence

Unit 4 The Analytical/Positivists School of Jurispence
Unit 5 The Historical School of Jurisprudence
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Unit 6 The Sociological School of Jurisprudence

UNIT 1 CONSENSUS THEORIES OF LAW
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Basic Assumptions and Propositions of Consensus
Theories of Law
3.2  Proponents/Exponents of Consensus of Law
3.2.1 Emile Durkheim
3.2.2 Harry Bredemeier
3.3  Critique of Consensus Theories of Law
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

A theory is a general explanation of a phenomenbighvis presented in
such a way that the major outlines of the phenomesad the links

between them are highlighted. Using such a theerg &ramework, it

becomes easy to explain specific manifestationthaf phenomenon as
instances of the generalisation provided by therheTheories of law

are therefore explanatory generalisations on featof law such as its
nature, content, character, operation, purposesarash.

In sociology, we reckon with two broad classesh&ories and of law.
These are the Consensus theories the Conflictidseorhis unit will
discuss Consensus theories while unit 2 will tgk€onflict theories.

2.0 OBJECTIVES

At the end of this unit you should be able to:

State the basic assumptions of Consensus/Funasibtiaories
of law;

Name at least two proponents of Consensus theafrlasy;
Identify theories of law that proceed from the Gamsus model
of society;

Critique Consensus theories of law.

33



CSs 112 SOCIOLOGY OF LAW

3.0 MAIN CONTENT

3.1 Basic Assumptions-and Propositions of Consensus
Theories of Law

Consensus theories, as the name suggests progeed flundamental

assumption that consensus exists in society. laratiords, that societal
members are agreed (in consensus) about whathe imterest and will

further the well-being of society and what will ndhey do not see any
fundamental cleavages or divisions between graupsciety.

The theories hence, rest upon a consensus modwcadty. They also
believe that society is made up of parts (or stmes) and each of those
parts or structures functions to maintainbisitg, equilibrium and
general well-being for the whole society. This ifiywthey are also
called Structural Functionalists.

To Functionalists, society is a self-containggstem made up of
interconnected and interrelated parts. Such pandude social
institutions like religion, family, government, eammy and education.
They also include smaller components such as teatad agencies of
the legal system.

These parts or structures exist in a state of nliytuginforcing
equilibrium. They all have functions to perform asuch functions are
interwoven and interconnected. If every part pen®rits proper
functions, society would be stable, balancaid in a state of
equilibrium. But if any part is not doing well sety would experience
instability, chaos, disorder and disequilibrium.

A state of instability is a transient or temporatgte. This is because
society will always tend towards stability. So whémere is any
instability generating developments, society hasithbuilt mechanism
to generate certain vectors that would restoralgtab

The scenario being described is best illustratetth Wie concept of a
system. Anything that is a system presupposesadihats constituent
parts are working towards the corporate isteref the whole. For
example, a human being or any biological organsma system. If any
part of the human being, no matter how small, igfésing”, the whole
human suffers. If the little finger is on fire thhole body feels the
pain. Another example is the motor vehicle. Eveat pf it is important
and if any part is not doing well the whole vehi¢kels it. To the
functionalists, society is a system. What is goardtiie whole society is
good for the individuals of the society.
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'L I

Society is a whole, made up of interconnected and utually
reinforcing parts.

The law is a major vector generated by societyrntsuee equilibrium.
While crime and other social ills tend to createstability and
disequilibrium, the law operates to restore stab#ind equilibrium or
balance.

SELF ASSESSMENT EXERCISE 1

How does law restore stability to society?
GUIDELINES

Think of situations of instability, crises or diders that your
society (national or local) has witnessed in re¢ene. Were the
police called in? Were people arrested? Were peapégned in
courts? Were some given imprisonment terms? Didraeturn?

There are ways in which law restores stability amgbunishing
erring ones, it is also deterring potential trontéders in the
society.

To the Functionalists, law is an embodiment of camaily held,
cherished values and sentiments. The values iaterests that are
enacted as law are those of the whole society amdany particular
section of society. In terms of attributes, the lswfair, non-partisan,
impartial and a neutral arbiter, or a disinteregted] party. It exists to
serve the interest of the corporate whole and gshissumes the interest
of individuals. These lofty attributes are alsodh& characterise the
agents of the law such as the police, prison and€o

3.2 Proponents/Exponents of Consensus Theories aiw

Some of the notable exponents of this view of |laelude Thomas

35



CSs 112 SOCIOLOGY OF LAW

Hobbes, for whom (as we noted in unit 3 of modulesdciety cannot
exist without law to ensure peace and order. Jerd&athamm’s
utilitarianism also fits the view. For him, the basciety is one which
ensure the greatest happiness for the greatestanwhipeople, and it is
only through law that this is done.

For our purposes here, it will suffice to highligihie contributions of
two notable exponents of this perspective, nantetyile Durkhein and
Harry Bredemeier.

3.2.1 Emile Durkheim

Durkheim was very impressed by the imported rokt taw plays in

streamlining human behaviour to conform to demamidsociety. He

described it as the most precise and measurablddyof social

solidarity. Like all Functionalists, he took it fgranted that the law
serves the purposes of the whole society withoytstrimination.

An important function that Durkheim attributed sw was that of social
integration. Law is not just a mechanism of soamégration, but in
performing that function, it reproduces the majarnis of social
solidarity; namely, mechanical and organic soligariWhere laws are
repressive, as in primitive and homogeneouseties, the kind of
solidarity produced is mechanical. Restitutive lafmhich Durkheim
held to characterise modern heterogeneous sogietiethe other hand,
reproduces organic solidarity.

3.2.2 Harry Bredemeier

Bredemeier’'s work was a reinterpretation of anotwerk by Talcot
Parson on the operation of the society system.otdlad maintained
that there are functional prerequisite which angiadasystem or society
must meet before it can operate successfully. Thesetional
prerequisite are: (a) Adaptation (b) Goal iatteent (c) Latency or
pattern maintenance and (d) Integration.

A society according to Parson must be well-adapieits environment
in order to eke out a living from it. The institoi of society which
ensures a successful adaptation to the environisi¢né economy. The
political institution sets goals and ensutést they are achieved.
Cultural institutions provide motivation for membeas well as avenues
for tension management.

The distinctive contribution of Bredemeier is irerdifying law as the

major mechanism for bringing about integration, dxsuring control
and coordination among the constituent elemenssokty.
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Again we see that a benevolent and impartial buy waportant role is
ascribed to law. This is the major distimetifeature of Consensus
theories of law. The law is never seen as partisaas forged out of
conflict. Rather it is seen as an embodiment ofdbwporate interest of
the whole society.

SELF ASSESSMENT EXERCISE 2
Do you agree that law is impartial? Illustrate yanswer.
GUIDELINES

Note that absolutes are rare in the social scienvms therefore be very
cautious in giving a "No" or "Yes" answer.

It is best to argue for both sides and then onbikance of superior
argument you align with a side, even while notihgttit need not
always be so.

So law is sometimes partial, and sometimes impavtiaichever side of
the continuum that you incline more to will detenmiwhether you are a
Consensus or a Conflict theorist.

3.3 Critique of Consensus Theories of Law

The major shortcoming of Consensus theories of l@s in their
assuming that there is a consensus in society.e§oi made up of
different groups with differing interests. Sinceckunterests are not the
same and may even be opposite, it is naive to @pttie law as an
embodiment of communal values. In a situation offlicting interests,
it is not possible for one law to serve all theemests. In Nigeria for
example, one's identity, whether ethnic, religiousgender may affect
his views and feeling about a particular rule of Gifferently.

A second weakness of Consensus Theorists liesin ¢haracterisation
of law and the machinery for its enforcement andniadstration as
benign and impartial. The experience in Nigeriatuicts this. The
contents of the laws are not neutral, nor are théoreers and
administrators. Consistently, the rich fare relabetter than their less
fortunate counterparts in the justice process.dxample, it is easier for
the rich to avoid arrests, meet the conditionstfait, pay fines and do
many other things for which the relevant rules ragply uniformly to
everyone, but which ability to fulfill the requiremts is tied to money.
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4.0 CONCLUSION

You now know one of the two major theoretical cqtmns of law in
sociology. The very kernel of this view of law evealed in the name of
the view i.e. Consensus theories. The Consensu&lnoddsociety is
dominant in sociology as a whole. All theories meding from that
model make a fundamental statement that there aréumdamental
conflicts in society. Hence, this view of law sdles value enshrined in
law as the cherished values of the whole commuiiitg moment you
guestion that assumption, you are also questiotiiegpedestal upon
which the consensual views of law stand.

5.0 SUMMARY

In this unit, you have learnt about a particulanaaption of law. As you
read deeper into this module, you shall be exptsedore. Remember,
the core of the argument of this school ablaut, is that it is an
embodiment of communally agreed upon values.

6.0 TUTOR-MARKED ASSIGNMENT
Identify any Consensus Theory of law and analyse gktent of its

conformity to the general assumptions of tBensensus model of
society. Write a maximum length of six typewriti&# pages.
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UNIT 2 CONFLICT THEORIES OF LAW
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of Law
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1.0 INTRODUCTION

In unit 1 of this second module, you learnt abtet Consensus view of
law. You were told that Consensus theories takéontgranted that
members of society are all agreed about the vahegtsare enacted as
law and that every one views law as a good thinghis unit, you will
be presented with the other side of the argumeonfliCt theorists are
of the view that society is characterised by maaogflicting interests.
As such values are not the same for all peopleydhees enacted as law
are the values of particular groups, not of the levlsmciety. It follows
therefore that law is not the beneficial thing ledst not to everybody)
that Consensus theories portray it to be.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

State the basic assumptions of Conflict theoriels\of

Name at least two exponents of the conflict perspec

on law;

Identify explanations of law that proceed from toaflict model
of society;

Criticise Conflict theories of law;

Compare Consensus and Conflict theories of law.

3.0 MAIN CONTENT
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3.1 Basic Assumptions and Propositions of Conflictheories
of Law

Various kinds of theories are categorised undeffliébtheories. So
long as a theory recognises that there are diffgr@mps with interests
that may conflict, it may/can be subsumed here deopurposes
however, it is the Marxist variant of Conflict thees that we are most
concerned about.

Marxist theories proceed from the premise thattia@ner of ownership
of the means of production, divides society int@ twajor antagonistic

classes. There is the class that owns the megm®ddiction. This class
may be called the capitalist, bourgeois, rulipgopertied, parasitic,
exploitative, upper or simply the dominant claske Tsecond class do
not own any means of production but its memberg lwanly their labour

to offer for sale to the other class. This secoladscmay be called the
working, labour, exploited, proletariat, lower amply the dominated

class.

SELF ASSESSMENT EXERCISE 1

Using the Marxist typology, try and 0 people that you know into the
two major classes.

GUIDELINES

The classical Marxist position about classes is/\v@mple and
straightforward. Think of each of those fifty peeph terms of
whether they own means of production (i.e. capegllipment,
factories, land, etc.) or whether they do not.héyt do not, how
do they make a living? Are they salary workers? #iere some
in the managerial/professional groups who are qu#althy but
do not own means of production? Do you in fact findifficult
to place some? Are some in the capitalist classgpdban some
in the political class? These are some of the probl of the
orthodox Marxist position.

The class that owns the means of material produdiie. machines,
land, factories, etc.) also owns the means of rheraduction (i.e.
mass media, education, religion, etc.). The cléss @minates the state
apparatus. Hence, it is the ruling class. The majgectives of this
class is to make profit and more profits. It makes profit largely by
exploiting the lower class. It pays members of lineer class wages
which are less than what those workers put intoptiegluction process.
The surplus goes into the pocket of the dominagt|
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Law and the machinery of the justice systare geared towards
ensuring that this unjust status quo is perpetuated

The classic Marxist argument is that the economicastructure of

society (made up of the means/factors of produgtitaiermines what
happens at the ideological superstructure of spc{etade up of

production relations and to which law belongs).otfier words, the

nature and character of law is determined by thenemy base or

substructure of society. Since in capitalist seegethe economic base
dictates unequal relationship, it follows that ther is shaped to meet
the demands of such inequalities.

The two classes in a capitalist society have opgpsnterests. The
capitalist class wants to preserve the exploitatatationship between
the classes; the working class wants to end it. Classes have
conflicting interests and values. Law comes in tedmate. But the law
cannot at the same time embody opposite valuesids$ up taking sides
with one of the parties to the conflict, namely tapitalist or dominant
class. In Marxist parlance, the law becomes, simaty aspect of the
superstructure twitching to the control of the emoic infrastructure.

This attribute of the law is reflected by all thin@&r components of the
legal system. That is to say, the policeurts, prison, and other
jusdicial agencies are all partisan. They are ensidle of the capitalist
class and cannot be impartial, neutral or benevoten Consensus
theories portray them.

Marxists, however, note that it is not all the laasall the actions of its
agents that are in favour of one side only. Somes lare beneficial to
everyone (e.g. you cannot say the laws against enutteft or rape
favour only the upper class). This is, however, enooincidental than
deliberate. In search of the specific order (of ¢hpitalist) the general
order (of everyone) may also be served. It is alsted that agents of
the law such as the police are not just instrumehthe ruling class,
but sometimes exercise their own institutional elative autonomy.
This is why it is possible to sometimeseatrand punish erring
members of the ruling class.

3.2 Proponents/Exponents of Conflict Theories of ha

There are a large number of theorists who shareafisemption that
society is characterised by conflict and that laanrot, as a result,
embody the values of everyone. But as earlier nobed interest is
mainly on the Marxist variants of such argumentswiNeven among
Marxists, there are slight differences among expten the nature and
functions of law.
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Radical Marxists such as Quinney, Taylor afftbompson see law
simply as an instrument of the ruling class. Thelioation of viewing
law and the legal system as instruments of onesdkashat law must
always favour one class. For example, Thompsong)l&gues:

The law is a part of a superstructure adaptindf iteethe
necessities of an infrastructure of production ésrand
relations. As such, it is clearly an instemh of the
defacto, ruling class. It both defines and defahdsrulers'
claim upon resources and power. It mediates class
relations with a set of appropriate rules and sanstall of
which ultimately confirm and consolidate existinfass
power. Thus, the law may be seen instrumentally as
mediating or reinforcing existing class relationada
ideologically, as offering to those relations aitiegation.

Other not so radical Marxists are more cautioudaalaring the law and
components of the legal system to be mere instrtsnginthe ruling

class. They argue that while serving the interéshe ruling class, the
law is not merely a tool or instrument to be wieldey the ruling class
as it deems fit. Instances where members of thagulass have run
foul of the law and are punished are cited as ekxesnpience, Louis
Althusser, though a Marxist, maintains that the kwvd its agents have
what he calls relative autonomy. In other wordgytlare not totally

dependent on the whims and caprices of the rulessc

Gramsci is another Marxist, who argued that théesta ruling class is
not always trying to flex its muscles by using thes to its purposes.
But rather that the law is part of the Ideologi&ihte Apparatuses,
through which the ruling class attempts to forggitimation for itself.
This is done not by coercion but by persuadinddier class to see the
benefit of law to all.

Soviet Marxists such as Lenin and Stalin actuadlijdyed that with the
coming of the Socialist (Bolshevik) Revolution i®17, law will die
away. This is because, it will no longer be usdfuh classless society
where it is not needed to keep the oppressed ssggmeBut in 1921
they realised the futility of expecting law to wethaway. They then
declared that law rather than dying in a socialastiety, would actually
be "raised to the highest level of development".

Other soviet Conflict theories such as Stackand Pashukams

advocated for anarchism. Karl Renncr is a moreezopbrary exponent
of the Marxist perspective of law.
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3.3 Ciritique of Conflict Theories of Law

The basic argument of Conflict theories of lawtat in terms of
content, law is made up predominantly of the vestadrest of the
ruling class. In terms of its operation, it isddtin favour of the ruling
class and is a mechanism for preserving the stpios

This argument is rooted in the orthodox Marxistipps that the law is
simply part of the ideological superstructure ofisty, twitching to the
string-pulling of the economic base. This argumesd been criticised
for being too sweeping. There are laws in whichigpanship cannot be
detected.

SELF ASSESSMENT EXERCISE 2

Cite some laws which are partisan (i.e. partiat) smme which are not.
Justify your classification.

GUIDELINES

It might be easier for you to cite laws which ywill say do not
favour any particular group. Marxists, however, dav point in
saying that some laws are partisan. Thege mostly laws
relating to property. Some laws are not obvioughgir partisan
character but become so in the process obresrinent. The
criticism that not all laws are partisan is howegpeite valid.

Secondly, laws such as traffic laws, polluti@ven theft and rape
cannot just be dismissed as reflecting vested esteof a particular
class. They serve the interest of all.

Thirdly, in portraying agents of the law as mersdyving the interest of
a class, Marxists ignore the individual wills amg tmeaning that such
agents attach to their actions. After all they adnust be robots.

Marxists’ belief that all capitalist societies witievitably experience a
socialist revolution, and that only such a revauatwill bring law into
harmony with objective reality, has also been @sgd for being
idealistic.

Marxists have also been criticised for thentrality given to class

struggles while ignoring other sources of confliath as race, ethnicity,
religion, gender and so on.
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4.0 CONCLUSION

You have now learnt about the second of the twammajernative ways

of viewing law in sociology. Their differences stdrasically from their

views about the nature of the society order. WhKitensensus theories
assume that there is a consensus among membaeausiefyson what is

good for society, Conflict theories assume theterise of fundamental
conflicts. These views about society affects theapective conceptions
of law, its content, operation and purpose.

The conclusion regarding this specific unit is tkatmany theories can
be subsumed under Conflict theories. Our emphasie has been on
Marxist variants of Conflict theories. Even theinhas been shown that
the Marxist theories have subversions with difféemphases.

5.0 SUMMARY

In this unit, you have been presented with the @xntheoretical
perspective on law, you have learnt that thered#ferent versions of
conflict theories. That the Marxist brand is thesmdominant and most
useful for our purposes in this course. Tdf#erences within the
Marxist perspective have also been presentedwels as a general
critique of Conflict theories. Having followed thHermat in which the
Consensus theories were presented, it is expelsggdyou will find it
easier to compare the two alternative views of law.

6.0 TUTOR MARKED ASSIGNMENT

1. Compare the argument of the Consensus and Confli
perspectives of law. State which of the argumen&uperior and
why you consider it so. (Write between 7 and 1Cetyptten A4

pages).
7.0 REFERENCES/FURTHER READINGS
Althusser, L. (1984)Essays on ldeologizondon: Verso.

Jackson, T. (1990T.he Case against Paramilitary Policing.
Philadelphia: Open University Press, Milton

Keynes. Marenin, O. (1983). 'The Political EconomhyPolicing in
Nigeria". Paper Presented at the Convention olWestern
Political Science Association, Seattle.

Mark, K. (1859). “German Ideology and Preface tordique of
Political Economy”. Excerpts Reprinted in K. Thorapsand J.

44



CSs 112 SOCIOLOGY OF LAW

Tunstall (eds) (19715ociological PerspectiveSelected
Readings, Penguin Books, London.

Reiman, A.J. (1979 he Rich Get Richer and the Poor Get Poorer:
Ideology, Class and Criminal Justiclghn Wiley and Sons Inc.
N.Y.

Taylor, et al (1973)The New Criminology: For a Social Theory of
DeviancelLondon: Routledge and Kegan Paul.

Thompson, E. P. (1975)vhigs and Hunters: The Origin of the
Black Act.London: Alien Lane.

Young, J. et al (1975)Xritical Criminology. London: Routledge and
Kegan Paul

45



CSs 112 SOCIOLOGY OF LAW

UNIT 3 THE NATURAL LAW SCHOOL OF
JURISPRUDENCE

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1  Assumptions and Propositions of the Natural [Savool
3.2 Development and Expositions of Natural Law Dioet
3.2.1 Aristotle
3.2.2 Stoicism
3.2.3 The Middle Ages
3.2.4 The Renaissance Period
3.3  Critique of the Natural Law School
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

In the first two units of module 2, you learnt tiweo major sociological
perspectives on law. In the present unit and theaneing units of the
module, you will be exposed to jurisprudential pextives on law.
Remember, the modular goal is to make you rstaled the major
conceptions of law.

The Natural law view of law is about the oldest andst enduring of
all. The major thrust of its argument is that thare two laws: natural
law and man-made law. The former is the higher supkrior law. The
latter is inferior and should emulate the formem. this unit, the
arguments about the two laws are explored witheavvio enhancing
your knowledge of the concept of law.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

State the major propositions of the Naturaw School of
Jurisprudence;

Understand the various dimensions of natural lad laow it has
changed with history;

Analyse the Natural Law argument;

Demonstrate its relevance for modern day legalrosgdion.
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3.0 MAIN CONTENTS

3.1 Assumptions and Propositions of the Natural Lavischool

The premise from which this School of Jurisprudeposceeds is that
there are two major types of laws. These are nldawes and man-made
laws. The Natural laws are held to be superioratesl made by man.
The Natural laws are sometimes called “higher lams*divine laws”,
while man-made laws are called “positive laws”.

The natural law belongs to a higher order. It isdmal system which the
man-made laws should try to reflect and imitateadily what is this

natural law and how do we know it? If positive laare man-made, who
makes the natural law? The answer to these quesii@not the same,
they have varied from time to time, and from plaz@lace. Natural law
has been equated with physical and propositionghef natural law

school from which this school of jurisprudence @eds. These are
natural laws held to be superior to laws made bwg.rithe Natural laws
“higher laws” or “divine laws”, while man-medlaws are laws of
nature, with what is universal in human natusgth what is most

beneficial or rational for man, with laws of Godithvmorality and so

on. Whatever the meaning given to natural law, h@areone basic
thing remains the same. It is held to be a higmetr superior law to

man-made or positive laws.

The major postulation of natural law theorists,nthes that the good
society is one in which man-made laws are harmdnisgh natural
laws. The more the two converge in a society, tlogenthat society is
deemed to be properly organised. More would be said the
development and changing conceptions of naturairative next section
of this unit, where we would be discussing exposefthe school.

3.2 Development and Exposition of the Natural Law &ool
of Jurisprudence

Rudiments of the natural law theory of law werecdrmible in the
works of the early Greek philosophers. They made dmiinction

between the physical laws of nature and what tlomgider the laws of
their gods. Both of these were held as standardghi&r man-made
laws to emulate. Beginning with the Presocratidgduphers however,
the conception of natural law acquired a meophisticated touch.
Nature came to be actually located in the natuasthear than in the
supernatural. It became "how things or peoples maymally be

expected to behave or be." But the question becetmat, is natural for
man? Is it natural to allow the strong to prevaiiothe weak, or is it
more natural to protect the weak against the sftofige Presocratics
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opted for the latter. Nature is instinct or baseedr and natural laws are
laws which curb those animal instincts, such asdsies.

SELF ASSESSMENT EXERCISE 1

What is Natural for man?

GUIDELINES

The word "natural" is a loose one which fisquently used
sometimes to stop further argument. It is natuoalfare to be
ferocious and for sheep to be docile. What exasti{natural in
man” and “natural for man”.

Think in terms of innate attributes.

Think also in terms of what is good for man andhis wise think
of society. What is beneficial to society or to tjfreatest number
of people.

Think also in terms of what is divine will or whidgite holy books
(Bible & Quran) describe as such.

Then formulate your own view of what is contemgthtvhen we
talk of “natural” and “natural law” before you re&dther.

3.2.1 Aristotle

Aristotle developed this view further. To him what natural is that
which is common to all mankind. Man as a politiawial being has
more or less the same purpose. Nature is the way lmehaves by
reason of his psychophysical make up. It is alsadaal expressing the
conditionality for the full realisation of man'sniate potentials. Natural
law then, is the law which is common to mankind @mébles man to
fulfill his purpose as a social being.

3.2.2 Stoicism

The next development on the natural law theory chora the Romans,

in particular, the philosophical schools of StamisThe Stoics also

emphasised the universality of human nature amgstd that reason is
the essential characteristics of humanity. Procggtiom this premise,

the Stoics argued that there was a universal lawmadfire which can

only be ascertained by reason. This universal loulsl be the criterion

for judging the adequacy of man-made laws.
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3.2.3 The Middle Ages

The period that followed the decline of the Romanpite (say between
400 A.D to 1300 A.D) was a kind of setback for texelopment of the
scientific spirit. It is called the "middle ages” the "medieval era" and
witnessed the increasing dominance of the two greladions of the
world in intellectural fields. This trend was refted in the natural law
doctrine. Natural law was equated with “God —maaleDivine law”.

In the Christian world, saint Augustine and SaimjuAkas maintained
that divine laws were a higher superior law givgrdnd. In the Muslim
world, Al-Ghazzali also maintained that reasonirg inferior to

knowledge that comes through faith in God. Man-miaghes, no matter
how well reasoned out are inferior to divine lavibe point to note is
that natural at this period became divine law.

3.2.4 The Renaissance Period

The renaissance period followed the middle ages] again the

conception of natural law changed. This wasaasesult of a new
resurgence of the scientific approach to issuesttds did not lead to a
rejection of natural law. Rather, natural law wafrmulated to mean
the "highly rational” quality in human law. Therasva belief that man
is rational and that his reasoning abilities coédused to construct a
rational system of natural law. In other words, datvat are rationally
derived are natural laws.

The enlightenment period of intellectual historylldwed the
renaissance. It withessed a massive attack onaheah law theory. In
the place of natural law which was thoroughly deslited, the positivist
school of jurisprudence emerged. This school dloath the subject of
the next unit of this module. It must however brested that the natural
law doctrine never really died. Infact, it has bedga make a comeback
beginning with the 19th century when the Teleolayischool of
jurisprudence emerged. We shall say more on ttes. la

The existence of countries whose legal systemsnardelled after a
higher law (e.g. Sharia legal system of some Istagpuntries, and the
common law in Christian /Jewish nations) is testi;mto the continued
relevance of the natural law theory.

3.3 Ciritique of the Natural Law School of Jurisprudence
The attack against the natural law doctrine haveecanostly from

acclaimed scientists. It is argued that thetrize is too idealistic,
moralistic and makes unverifiable propositionfie Tcontents of the
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“higher laws” called natural laws are largely urexsaginable.
SELF ASSESSMENT EXERCISE 2

Do you agree that natural law is idealistic?
GUIDELINES

Something that is ideal is something that is rayiccete or does
not exist in the reality of everyday living?

Is it not possible to isolate some versions of taural law
theory such as those of stoickism and renaissandeiradeed
natural law with content?

What of when there are sacred scriptureard@® and Bible)
containing divine laws, are such laws still ide&di® If they are
not, are there sources ascertainable or does thehat God is
not concrete makes such laws idealistic?

It is instructive that the natural law doc&imet its first sustained
opposition during the enlightenment era of intdliet history. It was a
period (i.e. 18th century) when there wasgagreuphoria about the
benefits of science. All intellectual disciplinegm trying to imitate the
natural sciences in the application of the scientihethod. The pre-
requisite for this is to study concrete observaljaenomena.

Unfortunately, the phenomena denoted by the conckpatural law

were not so easily available for empirical obsaorat

The notion of a higher law or divine law was hetd lie confusing
morality. The basic questions about what constmatieiral law and how
we get to know it was held to be unanswered, nbstéinding attempts
made in that direction.

4.0 CONCLUSION

In conclusion, we can say the natural law perspechas further
advanced our knowledge of the meaning of law. Thaihg notion of a
higher law is one that is difficult to concretelsta&blish, it seems to have
pervaded and continues to pervade many analysist dbe purpose of
law. That laws contain values is never in doubte fnoblem is those
values derived from a higher law? Are they derifresin our notion of
right and wrong? Or from reasoning about what iedybor mankind?
Positivists argue that the natural law school hat answered these
guestions. They are right in a way. But that is tootay that the natural
law doctrine is useless. There are in fact funddateralues that all
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humans subscribe to and hold to be above man-nawe ISome of
such values are in modern times enshrined as fued@hnrights in
constitutions. E.g. the right to life, freedooi movement, right to
private family life, and so on.

5.0 SUMMARY

In this unit, you have learnt the proposifoof a major school of
jurisprudence. The basic postulation of the sch®dhat there are two
laws in society. The higher of the laws is the ratlaw. The lower one
is man-made law. The man-made law should reflecthttural law. You
have been told that though the concept of nataraldppear hazy and
vague, it is nevertheless a reality. When socidtadd certain laws to be
more fundamental than others (e.g. fundamemghls contained in
chapter 4 of the 1999 constitution of Nigeria) thase in essence
conceding that a system of higher laws exists.

6.0 TUTOR-MARKED ASSIGNMENT

Discuss the relevance of the natural law approach rhodern
conceptions of law (write not more than 5 type-tentpages).
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1.0 INTRODUCTION

In the last unit, you learnt about the Natural lasehool of
Jurisprudence. You were told of its assumptionepgsitions and the
criticism against it. The most severe criticismtloé natural law school
came from the advocates of legal positivism. Tresepeople who call
for the application of scientific methods to thadst of law. To them, it
is positive (or man-made) law that should be thgtilate concern of
jurisprudence. Natural law is too vague and inthlegio be susceptible
to scientific investigation.

The positivist school was largely influenced byrgmf enlightenment.
That spirit is also the spirit of science. It i thiew that the scientific
method should be uniformly applicable to all pheeom whether
physical or social. In this unit, the argument loé {ositivist school of
jurisprudence are discussed with a view to furtkehancing your
knowledge of the concept of law.

2.0 OBJECTIVES

At the end of this unit, you should be able to:
State the major postulations of the positivist sthof
jurisprudence; name the major exponents of thearho

Critically analyse the major tenets of the school;
Demonstrate the relevance of the school for modencteptions
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of law.
3.0 MAIN CONTENT

3.1 Assumptions and Propositions of the Positivisschool of
Jurisprudence

By the 19th century, science assumed such an dews&ditus in Europe
that every other intellectual discipline felt cortipd to be scientific, if

only to fit into the pattern. Such a bandwagoncfieas also noticeable
in the study of law.

The positivist school of jurisprudence emerged &$séy as a critique
against the prevailing natural law approach. Posts argued that the
natural law approach was unscientific, and domophaig untested/
untestable philosophical speculations. They (i@sitists) advocated
for a breakaway from the search for ultimate cawasesypified by the
natural law's idea of a higher or divine law.

The analytical/positivist school was out to achiegertain clear

objectives. It wanted to bring clarity, logic, c@isncy, coherence and
non-redundancy in the study of law. Its proponemasntained that these
objectives could be achieved by collecting, commaand synthesising
authoritative legal materials. They emphasised itha@oing about such
an exercise, care must be taken not to let thestigagors' cognitive

apparatus affect the process. In other words, tbigcis stressed. The
investigator should also be concerned only withtvtha law is (i.e. the

law as it is made by man) and not with what the tawght to be (as
implied in the idea of a higher law or morality).

From this position, four clear postulations of fodool can be stated:

(&) Laws are commands and given. In other wordy, laws enacted
by the sovereign or by bodies acting in his belaadf the real
laws.

(b)  The conceptual analysis of such laws is ailegite field of study
on its own, and should not be confused with saaraluation.

(©) Legal rules can be made and legal decisionshezhon the basis
of such rules, without any recourse to vague aihdlogs notions
of social justice, morality or a higher law.

(d) Law as they are must be kept separate fromashey ought to
be.

These postulations reflect the basic concerns sitipst. The study of

law to them must be very clear cut. It must bewastof the official
reality of man-made or positive laws. To them, gmg in notions of
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social justice, morality, natural law/justice anther so-called "higher
values" would only confer an aura of sanctity omalekshed law. It
would consequently make reform very difficult. Ibuwd also make the
scientific study of law virtually impossible. This because the scientist
would be forced to reckon with phenomena that areavailable for
empirical study.

3.2 Development and Exposition of the Positivist rine of
Law

Legal positivism is essentially a 19th century depment though its
roots can be dated back to the renaissance petd {th century)
when there was an attempt to demarcate ptinsical laws of the
universe from the normative laws of human conduttger, David
Hume tried to make a distinction between “Whatasd “What ought to
be”. The ideas of the utilitarians about the infloe of pain and pleasure
on human behaviour was another contributory fattiothe emergence
of this school. But by and large, the major fadtat is responsible for
the emergence and development of the positivisidabf jurisprudence
was the critical spirit of science that was swegphrough the whole of
Europe of the 19th century, as a result of enligiment philosophy.

The founders of positivist jurisprudence betiévthat the universal
principles of science could be applied to the staflyaw. Their major
criticism of natural law which had hitherto beer tbrevalent view of
law, was that by failing to separate law from rieligmoral issues, it
created muddled thinking.

SELF ASSESSMENT EXERCISE 1

Is it possible to separate law from moral?
GUIDELINES

This is exactly what the positivists set out toatw claimed to
have done.

But no matter how scientific they wanted to be,rafity would

always form a part of law. Of course, it is possitd focus only
on law that is man-made and as it is containedhénlaw books.
But in making those laws, moral issues miiave come in,
regardless of whether they derived from a higheunah law or
man's own notion of what is right.
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3.2.1 JeremyBentham

Jeremy Bentham, though described as a wutlita is one of the
founding fathers or proponents of legal posstwi He argued very
strongly that law could only be properly understabdt is separated
from moral/ religious issues. To him, what the lgwand what the law
ought to be, are entirely different issues. In deg the validity of a
legal rule therefore, it is totally unnecessary amdy be counter-
productive to be concerned with issues of whethisrjust or unjust, fair
or unfair. This is because such questions are conedewith the moral
worth of the legal rule and not its validity. Ndiewever, that this view
does not mean that Bentham consider law and mptallbe unrelated.

For Bentham, a critical understanding of law watjuire that we carry
investigation into eight areas. These are:

(@) The source of the law (i.e. who made it andifiehat).
(b)  The subject of law i.e. the persons the lawceon.

(c)  The objectives of the law i.e. the acts or @miss to act.
(d)  The extent of the law i.e. in space and time.

(e) The aspects of the law i.e. the directivesiaoidatives.
(f)  The force of the law i.e. obedience elicitiragfors.

() Remedia appendages i.e. subsidiary/procedwal |

(h)  Expression of the law i.e. its language andpéologies.

We need not dwell much on these.

3.2.2 John Austin

John Austin is the other major figure ine tlevelopment of legal
positivism. His major preoccupation , just like Bsaim, was to raise the
study of law to a scientific footing. In going ahaiis, he dwelt on
three major areas of concern. These are:

(@)  The definition of law.

(b)  The relationship between law and morals.

(c)  The nature and scope of a valid legal study.

SELF ASSESSMENT EXERCISE 2

In many primitive societies, especially pre-coldnidrican societies,

there were no identifiable sovereign. What is tnelication of Austin's
definition of law for such societies?
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GUIDELINES

Simply put, it meant they had no laws. But theyl ales of
conduct. Since such rules perform the same furstioml add the
force of law, it is wrong to deny them the namdao¥, just so as
to meet the scientific requirement of Austin.

On definition, Austin sees law as a command of\essgn. It is a rule
laid down for the guidance of an intelligent be{agdeterminate human
inferior) by an intelligent being (a determinatentan superior) having
power over him. The command or law is the expreseioa will by the
sovereign. The subjects must willy-nilly obey suehcommand or be
visited by an evil or a sanction. So it is only rraade laws that Austin
contends with. One implication of his definitios,that laws do not exist
In societies without a sovereign.

Regarding the relationship between law and morafitystin maintains
that the two, while related, must be kept sepaitdee shares Bentham
views on the validity of law. A legal rule in sorfas it is properly made
is valid, no matter how morally objectionable it ynlae. According to
him, the tendency to confuse law with moral is "omest prolific source
of jargon and perplexity". Again it must be stressleat distinguishing
law from morality as positives do is not the samag as declaring that
law and morals are not related. The issue of uglidiust also not be
confused with that of fairness or justness. TostHate, Natural law
theorist, may condemn apartheid laws of former B@\itica as unjust
and not conforming to natural or higher law. Pegst] will maintain
that such laws, no matter how unjust or condemnaiée valid so long
as they are man-made and properly enacted.

On the nature and scope of a valid legal study,tiAudistinguished
between the science of legislation and the seiewic jurisprudence.
While the science of legislation is concerned vathicism and reform
of the law, the science of Jurisprudence is corezemith the exposition
and conceptual analysis of the law. The latter iatwAustin considered
the more proper focus of a valid legal study. Hes wanvinced that
there was sufficient commonalities in the concelpttemework of all

legal systems to justify a general jurisprudencevhbych conclusions of
general validity can be made.

The positivists concern with conceptual and anedytinquiries has
done much for legal study. For example, it is mostsponsible for the
technicality and precision of the language of the,las we have it
today. True to its scientific claims, it is mostcerned with clarifying
meaning of legal terms and concept. This veryhaitd has however
been criticized. The criticisms as well as otheesmesented in the next
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section of this unit.

3.3 Critique of the Analytical/Positivist School of
Jurisprudence

While legal positivist have patted themselves om Ilack for bringing
precision, coherence and conceptual clarity tolléglams, scholars of
other persuasions have criticised them for intradpucoo much legal
technicalities and jargons to law. It is argued tha positivist quest for
technicality has made legal language difficult fegal practitioners to
comprehend, much less the "unlearned" literateo#met laymen. '

The school has also been criticised for its inaistethat the only valid
law is one issuing forth as a command of the sogeré his, first of all,

exclude the rules of conduct in societies witha@nitifiable sovereigns
from the purview of law. Secondly, it could lead injustices and
tyranny if the laws cannot be subjected to starslafdmorality or a
higher law.

The legal positivist view of law is not only exclag morality in
insisting that only sovereign commands are lawsjtbalso by the same
token excludes other norms or rules of conduct wigerform social
control functions, and ensure the continuity of lgal order. It naively
forgets that not all laws are in the nature of cands, e.g traffic laws,
or laws of contract are not commands.

4.0 CONCLUSION

In conclusion, you have learned in this unit thHa¢ positivist school
(also called the analytical school (or simply legakitivism) emerged
as an outcome of the scientific euphoria that deguEurope of the

18th and 19th century. Its arguments were essbntal attack on the
orthodox natural law approach which was deemecetsgeculative and
unscientific.

You have learnt that the major argument of the sthas that law must
be separated from morality. The kind of law thatahsiders to be valid
law, is that enacted by men, at the instance ofowergign. Your
knowledge of law has been advanced further by ste

5.0 SUMMARY

This unit presents the arguments and postulatibttseopositivist school
of jurisprudence. In it, you learnt the couten which the school
emerged, the criticism it leveled against the ratlaw school, and
some of the criticism that has been leveled agdmstschool itself.
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Again, bear at the back of your mind that the usitpart of a
package/module designed to expose you to the \atlmoretical ideas
(Sociological and Jurisprudential) on law.

6.0 TUTOR-MARKED ASSIGNMENT

Compare the arguments of the natural law aasitigist school of
jurisprudence on the nature of a valid law (writg more than eight
typewritten A4 pages).

7.0 REFERENCES/FURTHER READINGS

Friedman, W. (1967)Legal Theory(5th ed.) London:
Stevens & Sons Ltd.

Lord Lloyd of Hampstead (1985)ntroduction to Jurisprudencésth
ed.) London: Stevens & Sons Ltd. Lloyd, D. (198Me Idea of
Law.London: Penguin Books.

Sills D.L. (ed) (1968)nternational Encyclopedia of the Social Science.
(LE. S.S.) Coheir-Macmillan publications, LondoneeS the
following entries: Jurisprudence 8: 335-38, LegalsiBvism,
Austin John, 1,471-473, Bentham, 2:55-58.
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1.0 INTRODUCTION

This unit contains the third of the major schoadlguwisprudence that
will be discussed in Module 2. It is yet anothezpsforward in your
learning of the juristic conceptions of law. Reme&mthat the last two
units (i.e. units 3 & 4) contain the natutaw and the Positivist
approach respectively.

The historical school of jurisprudence emergedbatua the same time
with the positivist school in 19th century Européowever, while the

positivists emerged in Britain, the historicathool emerged in
Germany. More importantly, their ideas were diametty opposed to
each other. The very things that one emphasisee therthings that the
other de-emphasised. The positivist/analytical etinas totally caught
up in the scientific spirit of the momenthe historical school
maintained that the phenomenon of law must not uigested to the
scientific criteria advocated by Positivists. Thanguments, especially
when placed side-by-side with the positivist pcaiohs, make

interesting reading.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

State the major propositions of the historical sthamf
Jurisprudence;
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Mention some of the major exponents of the schoal their
contributions;

Critically examine the arguments of the school,

Demonstrate the relevance of the school for modern
conceptualisations of the phenomena of law.

3.0 MAIN CONTENT

3.1 Assumptions and Propositions of the Historicabchool of
Jurisprudence

The historical school of jurisprudence proceedsnfrihe premise that
law is not a creation of a sovereign or whoevergmpesentatives might
be. Rather, law is a gradually evolving thing whadmes out from the
realities and experiences of a particular peoplas Btand is totally

opposed to the stand of the positivists who maintiaat the only thing

that qualifies as law is that which coni@s a command from the
sovereign.

To historical jurisprudence, the only valid lawase that result from a
long historical process. Its validity lies in thect that it is rooted in the
popular consciousness of the people. The best dgavhsuch a law is
customary law. It need not be enacted nor writleis. sufficient that the
community has over time come to recognise the ruded the people
consider it an obligation on them to obey the rules

SELF ASSESSMENT EXERCISE 1

How does the community over time come to recogmises and
members consider them binding on them?

GUIDELINES

Practices and habits after a while havevay of becoming
binding rules.

Decisions in novel cases also tend to serve asegeats for
similar cases in the future.

Unit 2 of module 3 of this course will gdain more the
relationship between law and custom.

So we see a fundamental difference in theitipie$ and historical
conception of law. The Positivists glorify legistat and despise
customs. For the historical school exponents, tlhésexact opposite that
Is the case. They glorify custom and despise letisl. Legislation can
only be taken seriously if it is just a formal etment of customary
rules of conduct. But the historical approach isstbat such rules of
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custom constitute the valid law, regardless of Wwlethey are enacted
in form of legislation or not.

3.2 Development and Exposition of the Historical $mol of
Jurisprudence

As noted in the introductory sections of this uthg historical school of
jurisprudence emerged in the 19th century in Gegmdts major

objective was to counter the arguments of the pasitschool which

was a contemporary.

3.2.1 Freidrich Savigny

The major figure in this quest and who is widelylaoned as the
founding father of the historical school is FreatiriCarl Von Savigny.
For Savigny, law was not a deliberately createddpcd of some
artificially contrived legislator. Rather, it wasséow organic distillation
of the spirit of a particular people among whiclopterated. Such spirit
of the people is captured by the German word, “gelkt.”

To the historical school, law is not just an albstrset of rules that a
sovereign imposes on society. It is an integrat pérsociety and is
deeply rooted in the social order. It is shaped dmciety and
embodies/reflect traditional value system. The arotis similar to the
Marxist view of law described in unit 2 of this mde. It is also similar
to the argument of the sociological school of junslence which we
shall come to very shortly in unit 6. The histotisahool is however
still different from them in being too bachkwd looking. For the
historical school law must always be a passe#ection of social
values. The sociological schools see law playingaae active role in
social engineering and is more forward looking.

3.2.2 Henry Maine

Another major exponent of the historical school jofisprudence is
Henry Maine. He is the most prominent figure of Emglish historical
school (Savigny was from Germany). He stressed dontinuity of
historical development and argued that law is @ntbt being adapted
to a changing society. He maintained that to uridedsthe laws in
earlier societies would require an understagndof the historical
contexts of those societies. Maine, however, waasaontemptuous of
legislation as Savigny. Even while maintainitigat understanding
history is a prerequisite to understanding past present laws, he
conceded that laws can be used to shape presdatyhislistoricity
must not be used as an excuse to tie present poaidte follies of the
past or impose traditional attitudes upon the neédsodern times.
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SELF ASSESSMENT EXERCISE 2
How can historicity tie present society to theiédlof the past?
GUIDELINES

Times do change, and such changes may be suchhithatto
existing rules are no longer adequate or apprapfatregulating
the new times. In such situations, customary rufabey are not
flexible may actually become a hindrance to change.

Read the second paragraph of 3.2.2 on critiquiisfschool for
further elaboration.

3.3 Ciritique of the Historical School of Jurisprudence

The historical school of jurisprudence has contgdwaluable insights
into the understanding of law. It has showed thet is an integral part
of society rather than just an abstract set ofstutehas drawn attention
to the dangers of relying exclusively on legislatas the only law, and
has highlighted the pitfalls of following the teatal mechanical
conception of law by positivists. These contribnfanotwithstanding,
the historical school also has its own share oftsbmings.

The backward looking character of the historicahosd is already
discussed above. Such an attribute confers a sanatilaw, engenders
an uncritical acceptance of the follies and foibdéghe past and may
hinder societal development, laws should be respensnough to
regulate behaviour in line with modern realitieshéke a people keeps
referring to the past in order to explain occuremnof the present and
future, law cannot be dynamic. It will not bringoaib social change, but
must always passively follow behind. Suchviaw is no longer
attractive.

Secondly, cases of successful legal transplansgtiwhere whole laws
of one country are transported and made to operaeotally different
country, knocks much of the steam away from theohtsal school
argument. Many colonial powers imposed their legish on their
colonies and many such colonies have continuedperate by such
laws. Infact, some countries out of their own wvofit have borrowed
from the laws of other countries and have achidwettier results than
their own laws. So if such a thing can happen libfes that laws need
not necessarily come from the tradition, consciessmand experiences
of a people. This point underscores the issue @hgimg times. A
rapidly developing society may find that its oww#acan no longer
adequately cater for the new relationships. Fommpte, a primitive

62



CSs 112 SOCIOLOGY OF LAW

society used to travelling by donkeys which sudgequires vehicles
will need to import traffic laws from societies edidy used to vehicles,
instead of waiting to evolve its own laws on traffi

Thirdly, the tendency of the historical school taintain that customary
rules constitute the valid law may be two sweepiNgt all customs
should constitute laws. Some customs are too memidrivial. For
example, custom may dictate how to eat, drink,slogsgreet. Would it
be realistic to designate all such custom as |las?obvious answer is
no.

Even the notion of a common spirit or consciousmessciety (denoted
by the concept of Volkgeist) is problematic. Sde®tand groups, no
matter how small, are made up of people who are nemessarily

homogenous and may not have uniform/unanimous ve@awssues. In

sociological parlance, they do not have aseasus of values. It
becomes difficult then to say which custom havehaafrom the spirit

of the people/nation and which from the spiritloé lominant group.

4.0 CONCLUSION

You have now learnt about the emergence of theoriesl school of
jurisprudence, as well as its postulations, exptsand critique. Their
arguments are best appreciated when juxtaposed thike of the
positivist schools. It is expected that your knadge of the concept of
law has been advanced further in this unit. Rementi@vever, that
you are not studying law in this course. The ratlenfor devoting a
whole module to explaining law is that by the tigmai start on the other
modules, they will be easier for you to follow. Wmsgtanding law will
also aid your understanding of the whole prograno&Criminology
and security studies” for which "Sociology of laig'just one course.

5.0 SUMMARY
In a nutshell, this unit has further contributedytaur knowledge of the

concept of law, by focusing on the arguments ofhisgorical school of
jurisprudence, and the context of its emergence.

6.0 TUTTOR-MARKED ASSIGNMENT

Do you agree with the historical school that thal law is customary
law and not legislation? Justify your answernat more than five
typewritten A4 pages.
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1.0 INTRODUCTION

This unit is the last of the units of module 2.lime with the modular
goal, the objective here is to expose you to yeitleer conception of
law. Though one of the major views of law in Junsjence, the name
of this school, sociological jurisprudence, suggesiat it is closely
related to the sociological perspective of law.

The thrust of the arguments of this school is that, rather than being
seen as mere body of rules, should also be seenuseful tool for

reordering society to suit the yearnings of a peoph this unit, the

postulations as well as the exposition of the stho® presented to you
with a view to further enhance your knowledge @& theaning of law.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

State the major propositions of the sociologicabsd of Jurisprudence;
Specify the major contributions of the major expusef the school;
Critique the postulations of the school;

Demonstrate the relevance of the school for preseiaty
conceptualisations of law.

3.0 MAIN CONTENT
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3.1 Assumptions and Propositions of the Sociologic&chool
of Jurisprudence

This school emerged in the late 19th century whih major purpose of
integrating law and the social science. It criedsboth the positivist
school and historical school position on law. Thesipvist school for
reducing legal inquiry to mere conceptual analysisl the historical
school for being so backward looking.

The sociological school was particularly againgfalepositivism's pro-
occupation with law as contained in books (stajutase law, law texts)
to the neglect of actual behaviour of law agentselation to those rule.
It described Legal Positivists concern with conaeapttheorising (or
second, order facts) as parochial and arid bedaugeores the factual
sub-stratum (first-order facts) on which those emtof law are forged.

Sociological jurists argued that it is really themplex mass of primary
or first order facts (i.e. behaviour of legal oféils) that give meaning
and purpose to the law and which are consequerdhg nmportant for

study. The interplay of the two orders of facts.(first order facts made
up of law in actual operation) and second orderdenap of law in the

law books) is where inquiry should focus. Timeestigation of the

interplay is the fundamental requirement for realhgerstanding law in
society.

Based on these arguments, the sociologicalaoschb Jurisprudence
make the following propositions:

(@) Law is not unique. It is only one method ofiabcontrol among
others. For example, there are a number of inforowaitrol
mechanisms such as socialisation, group pressocerues of
conduct such as custom, morality etc. and so orclwperform
social control functions.

SELF ASSESSMENT EXERCISE 1

Name some of the informal control mechanisms wigetform similar
social control functions as law and how they do it.

GUIDELINES

Law and its apparatuses (police, courtssoms) are formal
methods of social control. There are also manyrmé& control
measures which play a supplementary role, e.g. @slé grows
from infancy to adulthood, he is always under trenstant
supervision of family, friend, peer group, schools,
churches/mosques, associations, work place, andnsall of
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which are trying in their own small ways to makelionform to
the requirements of orderly and civilised living.

(b) Law is not a closed logical entity rathé should form the
legitimate focus of investigation by any one, leahor not.

(c) The law in action is the living or true law,damore worthy of
intellectual searchlight than the dead law tamed in books
which has hitherto been the major focus of Juridence.

(d) Law s a relative phenomena. It may manifestarious forms in
various societies and its origin varies.

(e) The abiding and more rewarding concern for kszkoand for
society should be with social justice ratltkan with mere
jurisprudential exposition of concepts.

In outlook therefore, the sociological school ofrigorudence is a
functionalist school. Law should be studied with \aew to
comprehending how it can be used to improve sociltg function of
law is putab initio as the harmonisation of diverse social interests in
manner that will ensure greater societal well-bewigh minimum
friction.

3.2 Development and Exposition of the Sociologic&ichool

The sociological school of Jurisprudence emergethalatter half of
the 19th century. It grew rapidly thereaftéMotable among its
exponents are Roscoe Pound and Eugen Erlich. Tieseand their
contributions are discussed in the subsectionsibelo

3.2.1 Roscoe Pound

Pound was an American, legal philosopher and atémeher. He is the
most dominant influence in the Grafting of the stmgical school. He
consistently emphasized the need to study lawsnadtual workings
rather than how it exists in the law books.

To him, the whole legal process should be seen &mm of "social

engineering”. It is only first hand factual andestific investigations
that will yield the insights necessary to apprexidiis. He maintained
that much of the problem of the applicaiety arigé @ ignorance of the
workings of the law. Once true social scientifisights are provided
into the way the law works, workable solutions wbabme up.

Pound explained that there are conflicting and csting interests in
society. The legal process as the formalizatiosoafial control becomes
the mechanism for scrutinising and comparing thimserests with a
view to adopting the most beneficial to all. Insthegard, he stressed the
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functions of the courts as the supreme agent ofaivevhen it comes to
effecting social control.

A major contribution of Pound lies in his insistenihat though law is
shaped by social structure, it (i.e. law) also thescapacity to develop
the framework for its own development andipEs society in the
process.

3.2.2 Eugen Erlich

Erlich was also very interested in the relationsbipformal rules (or
laws as they exist in books) to the actual soamins which govern the
operation of the law in society. It is those sociaims of law in action
that he described as the "living" or true law.

In other words, behind the technical law in bodkat tawyers contend
with, there is a living law. The lawyer must thenef go beyond the
man made or positives law, to the normative innerkings of those
laws.

Erlich's major contribution was the call for lawgejudges, legislators
and other personnel of the justice systems, tanhmose touch with the
inner workings of society which may not be immeelig@apparent in the
language of the law but have all the same forgedativ.

SELF ASSESSMENT EXERCISE 2

What do you understand by "inner working" of sogi#tat may have
“forged the law”?

GUIDELINES

A major essence of this course is to demonsttee law is a
creation of society which shapes and is shapedtigty.

The law does not speak on its own and it doesmake itself.

These are this issues that sociological juriprudesctrying to

draw attention to. Any serious understandiofg law must

therefore include the social context of #snergence and
operation.

3.3 Ciritique of the Sociological School of Jurisprdence
Sociological Jurisprudence has shed significarittlign aspects of the

law hitherto ignored or taken for granted by theéheot schools.
Furthermore, it has demonstrated that those ageckaw in action, the
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living law) are actually more fundamental for andarstanding of law
and its role in society than mere conceptual armalyBhe school is,
however, not without its own weaknesses.

First the sociological school has been faulen grounds of its
functional analysis. It assumes that there is amis® on interest in
society over what is good for it. Furthermore,agsumes that such
interest can be known and all that will be requinelti be to tailor law to

it. This is simplistic and naive, especially whemsidered in the light of
the realities of modern society. In capitalist stieis for example, where
interests of employers and employees are polarised, can law be
made to reflect the antagonistic interests and elkath to social

engineering? Engineering to fit whose conceptiosaaiety?

Secondly, and relatedly, the assumption that Idve is natural and
operates outside the control* of sectional inteyest also largely
unfounded. The group in control of law (if the poia conceded) are
most likely to wield the law in a manneratthfurther its interests.
Perhaps, if exponents of sociological Jurispruddmae delved deeper
into their "living law" or law behind the law, thgartisan nature of the
law would have been unravelled to them.

4.0 CONCLUSION

This unit is the concluding unit of module 2. Mogll# deals with the
various conceptions of law. So far, two sociologiparspectives and
four juristic perspectives have been presentede Nuit there are other
schools of Jurisprudence such as the Realist sqloodegal realism),

the Teleological school and other less pn@mi ones. | have

concentrated on the four most dominant ones amd textain that they
suffice for our purpose in this course.

The sociological School is the one that most adiedyatraddle the
disciplines of law and sociology. In this unit ybave learned that the
school emerged in the late 19th century, that itgomexponents are
Roscue Pound and Eugen Erlich. You have also Idartieeir
contributions and the critique of the school. | esfpthat by now, you
know virtually all that there is to knows about tHeasics of
conceptualising law. You are nonetheless encouragedead your
recommended texts and study other dimensions oplle@omenon not
presented here. You should bear in mind at all giniat no particular
way of viewing law is perfect or with out any stamnings. Hence a
critique is presented at the end of each schoahduld be helpful for
you to note that the views are not mutually exelesit is allowed to
combine views for a fuller understanding of law.

69



CSs 112 SOCIOLOGY OF LAW

5.0 SUMMARY

In this unit, you have been introduced to the foumajor school of
Jurisprudence. Its propositions about law and tbetribution of its
exponents have been presented. You have learnhthaerspective is
perfect or without weaknesses. That the vieave not mutually
exclusive. For a deeper and fuller understandinthefconcept of law,
feel free to draw upon compatible insights from ¥agious schools and
theoretical approaches. Remember that they emghdsierent aspects
and so may not be as different as they sound. ¥ample, in answering
the question of what law is, Natural law school Bagises a higher law,
Positivists emphasise man-made law, Historical schemphasises
customary law, Sociological school emphasisesaharn action.

6.0 TUTOR MARKED ASSIGNMENT
Critically evaluate the propositions of the six eggrhes to law that you
have studied in the module, and formulate your ewemw of law that is

comprehensive and reflect your knowledge of théed#ht approaches.
Write a minimum of 15 and a maximum of 20 type-tien A4 pages.

7.0 REFERENCES/FURTHER READINGS

Friedman, W. (1967).egal Theory(5th ed.) London: Stevens & Sons
Ltd.

Lloyd, D. (1987).The Idea of LawL.ondon: Penguin Books.

Lord Lloyd of Hampstead (1985)ntroduction to Jurisprudencebth
ed.) London: Stevens & Sons Ltd.

Sill, D. L. (1986).International Encyclopedia of the Social Sciences.
See the following entries: Jurisprudence 84-338, Roscoe
Pound 12:395-398, Erlich Eugen 4:541, legadlism 9:440,
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MODULE 3 THE  RELATION OF LAW TO
SELECTED CONCEPTS

So much has been said about law in modules 1 aftd2time to also
discuss other modes of social control which are-legal. These non-
legal sources of control are found side by sidé \étv in every society.
Usually they supplement and reinforce law in itsdiions but they have
their own separate identity and a times may functrmlependently of,
or to even undermine law.

This module is made up of six units. In each ofuhés, the relation of
law to one non-legal source of social control oe aoncept that is
intrincately tied to the idea of law is examinedhe$e are done with a
view to giving you a sociological understargdiaf conformity and

social control in society.

The first unit examines the relationship betweem End morality. It

shows that law does not exist in a vacuum and ldgdl codes bear
great similarity with moral codes. The areas of vawgence and
divergence between law and morality is highlighaed a conclusion is
drawn. This approach is adopted in the next twdsymamely on the
relation of law to custom, and on the relation aivlto force. Unit 4

focuses on the relation of law to justice. Usudllg idea of justice is
implied in the idea of law and the ultimate purpaddaw is to bring

justice to society. The unit reveals that the retethip may not be as
easy as that. Infact that there may be legal iigistvhere the letter of
law is followed yet injustice results at the end.

In unit 5 the relation of law to freedom is exanmdné\gain the two
concepts are fairly intricately interwoven, yetréhés always a kind of
tension between them. This is because the idekvwefwhich must
necessarily imply some constraints/restraints alividual actions does
not quite go with the idea of freedom or libertydo what one wants.
Yet it is law which guarantees freedom. The harmang tensions in
the two concepts are laid bare, in this unit.

Unit six explicates the concept of the rule of lavhis is as a logical
follow up to the discussions in urtiton law and freedom, and unit 4 on
law and justice. The ultimate aspiration of all raodcivilized society is
that the law and not man should rule. The meanirbis statement and
its consequences for the operation of the socgrois explored in unit
SiX.

The overall goal of the module is to dentaie the relationship

between law and major concepts associated witld#ee of law to you.
This gives you a more comprehensive idea abounétere of social
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order. As usual, each unit contains statesnem specific unit
objectives. At the end of the module you shouldehaghieved both the
modular goal and unit objectives.

Unit 1 The Relation of Law to Morality
Unit 2 The Relation of Law to Custom
Unit 3 The Relation of Law to Force
Unit 4 The Relation of Law to Justice
Unit 5 The Relation of Law to Freedom
Unit 6 Law and the Rule of Law

UNIT 1 THE RELATION OF LAW TO MORALITY

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Law and Morals
3.2  Convergence of Law and Morals
3.3 Divergence of Law and Morals
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Morality comes to mind easily in any discussiomoh-legal sources of
social control. This is because it is pervasive quie often it openly
competes with law. It is a yardstick by which mangge the validity of
law and whether to obey it or not. If you may réect our discussion
under unit 3 of module 2 which talks about the radtlaw conception of
law, you will recall that the natural law doctring about two laws:
natural law and man-made law. The former is saiddca higher law,
which the latter must emulate. Well, the whole owtof a natural or
higher law has been linked to morality. In otherdsy morality is raised
to the level of a superior law, which law must eetl or it will be

deemed invalid.

In this unit, you will learn about the relationghbetween law and
morality. What are their similarities, and what #éneir differences? Is
the relationship mutually reinforcing or undermgf? Can law and
morality actually serve other than the same purgdse
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2.0 OBJECTIVES
By the end of this unit, you should be able to:

Distinguish law from morality;

Identify areas of commonality and divergence betwieev and
morality;

Demonstrate when law and morals can reinforce aleumine
each other.

3.0 MAIN CONTENT
3.1 Law and Morals

We have already expended much energy in concegitugliaw in the
first two modules of this course. You should drapomn the knowledge
you gained therefrom in approaching this and tiemtnits of module
three. | will assume that you understand what laywand will only
attempt to define the particular concept that lawpaired with in the
respective units.

Morality has to do with notions of tightness or wgmess. What is
described as right or wrong may vary from placelece and from time
to time. The yardstick of determining whether atipafar thing is right
or wrong also varies. But every society definitels principles of right
and wrong behaviour. The way a person lives hislavtite may be
described as moral (e.g. upright, virtuous, witkegmity) or immoral
(e.g. dishonest, sexually loose, living in sin)eTdoncept of morality is
therefore a very wide one, associated with divetsags. For our
purposes, it suffices to state that whenever weatjydge any action in
terms of whether it is right or wrong we are in tteenain of morality. It
presupposes the existence of a higher value byhahie judge actions
and other values, including the law.

Law as a rule of conduct embodies values. Usu&lgse are moral
values, but they need not necessarily be so. leratlords, most of the
tune, what is morally right would also be legalight and what is
morallywrong would be legally wrong. But the corttemd dictates of
the two need not always coincide. Some things #natlegal may be
judged to be morally wrong, or some things that ilegal may be
morally right. For example, the law may accept heexuality between
consenting adults, but such acts stand morally eomed.

It is important to note that the ideas of law anarafity are at all times

influenced by power. A powerful group may be alddave laws made
in its interest which do not reflect popular manaliA powerful group
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may also be able to influence the content and tiireof morality.

The pertinent question becomes: what is the relship between law
and morals. The relationship is well illustdhtby the idea of two
intersecting circles.

\
v
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The relationship between law and morality

The diagram shows that while law and manalve their distinct
grounds, there are areas of commonality betweeshduld be stressed,
however, that commonality does not mean identicalihis is because,
even in the common ground, there exist cerw@ifferences. For
example, law and moral condemn murder, rape, thedt so on. But
their definitions of those acts vary. What may dbate rape in morals
may not be so in law.

SELF ASSESSMENT EXERCISE 1

In what circumstances will law and morality botleubke same name for
a moral wrong/crime yet invest such with differemanings?

GUIDELINES

Law tends to be more precise in it definitions &ed ingredient
that must be present before particular crime ispteta. Morality

on the other hand tends to be more loose or geseulah its use
of terms. For example, under morality, rape is caibeoh

whenever a man has sex with a woman without hesesdn For
law on the other hand, a boy below 12 years cacoimit rape
even if he achieves erection, penetration and kEaon because
he is not yet of the age of legal responsibilityhAsband or a
lunatic may also not be able to commit rape in éen if all the

other elements that will make the action a rapeeundorality

exist.
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3.2 Convergence of Law and Morals

An obvious similarity between law and moral is thath prescribe and
proscribe conducts, and in doing this, there isagm@ncurrence on
which conduct to prescribe and proscribe. The prdpant majority of
acts that morality will condemn are also condemaad made illegal by
law. When moral and legal codes concide, thereresaitgr certainty of
obedience from citizens and of enforcement by legftials. Law and
moral will also tend to supplement and reinforcecheaother.
Furthermore, it becomes a moral duty to obey tiwe la

Law and morality both impose standards of condecessary for social
order. In doing so the rules that they lay downexpressed in similar
language of obligations and duties, rights and gsoffhese similarities
should not seduce us to start thinking that lawessarily connotes
moral obligation or that moral obligations are aywaranslated into
law. The differences between the two spheres a@lgl brought out in
the next section.

3.3 Divergence of Law and Morals

A major difference between law and moralsmes from their

definitions of condemned acts. Morality does ndiact the many
gualifications that law will attach before one thataccused will be
adjudged guilty. For example, S.314 of the crimioatle of southern
Nigeria States that "A person is not deemed to lkédlezl another, if the

death of that other person does not take placemdtlyear and, a day of
the cause of death". This provision is same unawgligh law. Under

morality, however, a person is guilty of murdercausing the death of
another regardless of how long after his actionoteefdeath results.
Morality do not need to bother with legal techniies, it is quick to

judge.

Secondly, the law does not punish omission to ace@ where there, is
a legal duty to act. For example in the Nigeriaeecaf Akanni V.R.

(1959) WRNLR 103, the court not held that some nvo watched an
old woman die in a burning house without doing amg to help, had
not committed any offence legally, though theiri@ctwas morally

disgraceful. The position could be the same if doodg who could

swim, watches a child drown when he could have ¢ale child at no
risk to himself. So refusal to help is not illedaut - it is immoral.

Interestingly, a man who refuses to give back adveed knife to its

owner because he (borrower) honestly believes wreowill commit a

crime with the knife is morally right but legallyrang.

A third area of divergence is the area of sexuaharality. There are so
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many aspects of sexual relationship which morditbyns upon but to
which the law will not attach legal sanctions. Tae in many western
countries now allows abortion, homosexuality aratious forms of
adulterous relationships. In those countries, tlaese still stand morally
condemned.

Sometimes the law may deliberately refrain frompgupng the moral
rule because the machinery of enforcing such magumebersome or
may create more problems than it will solve. A gexample of this is
prostitution. This age old activity is typically taeeen consenting parties
and there is usually no complainant. To insist thatlaw must punish
prostitution is to seek to enforce public notiont morality on
individuals. Furthermore, since it is secretive @nere is no aggrieved
party, detection is very difficult. In Nigeria, @titution is not a crime
perse, but soliciting for it, or making a livingom it (like pimps)
constitute a crime.

SELF ASSESSMENT EXERCISE 2

Cite examples of some widely committed crimes ige¥ia which the
law is against but yet seems to ignore and enfavogsin exceptional
instances and why.

GUIDELINES

An obvious example is abortion. The law is onlyfimearted in
this regard and abortion is quite pervasive in NayeThe
explanation is that abortion is largely seen amaral rather than
a legal issue. It is recognised as wrong more avehgeffect in
moral areas. For example, Catholics because of teégious
beliefs do not practise even milder forms of carggion/family
planning, talkless of abortion.

Similar examples abound in intoxication (in the rthj
homosexuality, smoking in public and so on.

Finally, it may be noted that law and moral may simes diverge so
much, that morality may require a disobedienceawf! [For example if a
legislation is made to legalise drug taking, orabig or some other
vices, morality will require that such laws be disged. Even in the
military where the norm is "obey before complaia“,subordinate is
morally right when be disobeys an immoral order.

4.0 CONCLUSION

The major conclusion that can be drawn from thedomg analysis is
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that law and moral share much in common, but .greyby no means
the same. The question one may then ask is, whaeisature of the
relationship and which is the dominant partner?®v Lappears to be
dominant to the extent that it is backed by thercwe apparatus of the
state. But law is easier to enforce whenericodes moral values.
Morality, to a large extent therefore, shapes #w. linfact when laws

do not reflect morality it justifies disobedienGometimes however law
that may at first not be in tune with morality, mgg on to engender
new notions of morality that suit the changing tan&his has been the
case with powerful lobby groups for changes in papsentiments. For
example, laws relating to protection of childrerd aanimals against
cruelty have emerged largely through this way ins¥¥ countries. So
new moral duties may be recognized by a poweritd,ehe new ideas
are pushed till they become law,, and when theyimeclaw, they in

turn influence morality.

In conclusion therefore, we see that morality ieflaes the content of
law, but new laws may also influence morality.sltwhen there are wide
cleavages between the two that problems arise. Whendifferences
are not deep, morality and law tend to supplemendt r@inforce each
other.

5.0 SUMMARY

In this unit, you have learned that law and moyakioth impose
standards of proper conduct in society. That in tmosses they
supplement and reinforce one another. Morality tdaege extent
determine the content of law. But laws can alsges&y alter morality. It
has been stressed, that even in areas where mamaditlaw agree, the
content of the concordance may not be identicathéhremaining units

of this module, you will encounter other sourcessotial control that
are related to law in a similar manner with moyalit

6.0 TUTOR MARKED ASSIGNMENT

Identify and critically discuss the points of conyence and divergence
of law and morality. Do not write more than six éyyritten A4 pages.

7.0 REFERENCES/FURTHER READINGS
Criminal Code Act (cap 77).aws of the Federation of Nigeria990.
Edmund Burke 2:223, Moral Development 10:483-489.

Lloyd, D. (1987).The Idea of LawL.ondon: Penguins Books.

77



CSs 112 SOCIOLOGY OF LAW

Okonkwo, C.O. (1996)Okonkwo And Naish on Criminal Law in
Nigeria.lbadan: Spectrum Laws Publishing.

Penal Reform International (2000)ccess to Justice in Sub-Saharan
African: The Role of Traditional and Informal Jwsti System.
Penal Reform International, London.

Podgorecki, A. (1974)Law and Societyl.ondon: Porthedge & Kegan
Paul.

Sills, D.L. (1968).International Encyclopedia of the Social Sciences
(I.E.S.S). See the following entries:

78



CSs 112 SOCIOLOGY OF LAW

UNIT 2 THE RELATION OF LAW TO CUSTOM
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Law and Custom
3.2 Convergence of Law and Custom
3.3 Divergence of Law and Custom
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Custom is another major and obvious non-legal soafcsocial control.

It exists side by side with law in most societiéste world. Not only

does it supplement law in the process of sociatrobn it is infact a

major source of law. This is especially so in commaw countries

(countries modelled after the English legal systehere customs and
judicial precedent is a major source of law, Nigédriclusive. Socialist
countries however frown upon the use of custom,etstdndably
because it would reflect the values of a discrelcéta.

In this unit, the relationship between law and cosiwill be critically

examine. You will learn about their similaritiebetr differences and the
nature of the relationship between them.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Analyse the relationship between law and custom;

Identify areas of commonalities and differencesvieen the two
concepts;

Predict the future relationship between law andtarusgiven
certain historical antecedent of any society.

3.0 MAIN CONTENT

3.1 Law and Custom

In definition, both law and custom are rules of doct which members
of society recognise and consider obligatory tceolxs. The differences
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come, when we start specifying the nature of tHestuhow they are
made, how they are enforced, who enforces themsaimaah.

Much has been said by way of explication of thecegt of law. So we
need only to expatiate on the concept of custom.Hdsually, it is the

habits or practices of a people, that have beerrebd over a period
and which are seen to be useful for the corpora# being of the

society that crystallizes into the custom of sugteaple. The habit and
practices, in other words, become not just whathoug be done, but
what must be done. They become obligatory and warscare attached
for non-observance.

Custom may also come into being by deliberate iatious of those in
authority. For example, when a novel situationrsspnted in a dispute,
the way in which the relevant authorities settle thspute becomes a
precedent custom and the rule become applicablsulosequent similar
situations that may arise. The major differencevben law and custom
Is that custom is unwritten, and lack centralizéates organs to enact,
enforce or interpret it. Laws are written and halhe whole legal
machinery made up of legislatures, police, coyntsons and others to
give effect to it.

SELF ASSESSMENT EXERCISE 1

Cite some customary rules in your society which moe enforced by
formal agents of law but which are neverthelesslibiop or considered
obligatory by members.

GUIDELINES

Those from rural areas will have more to cite hMany of such
rules still exist in modern day Nigeria. In somee&s sanctions
are even administered by informal organs. Therenzaay such
rules in the area of pre or extra-marital sexukti@n, misuse of
communal or family property especially, land, ans.

3.2 Convergence of Law and Custom

We have already noted that both law and custonrdes of conduct
which members of society consider bound by. Inyearl primitive
society, custom was also the law. Such societidsnoadeveloped legal
system characterised by written laws and centdhligdministrative
machinery that today constitute the hallmark of.law

As modern societies evolved, however, theras wva recourse to
legislation as the major source of law. It is iostive to note that the
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major source of such legislation was custdmegislation as we
explained in module one, involves an assemblageeople constituted
to enact laws. So the content of such laws werdgmnnantly custom.
Even where laws are mainly judge-made (i.e. cases,lgudicial
precedents) such judges rely on custom. Hence vbkowing the
Norman conquest of England, judges were asked d¢tamethe law of
England, they resorted to declaring the customragji&nd, as there were
no written codes. The custom of England infact ica&s to exist today
as the common law of England. Nigeria also hasu&gomary laws and
though the colonial experience undermined the statu such laws,
custom continue to constitute a source of iawNigeria. There is
however a proviso: the custom must not be repugiwanatural justice,
equity and good conscience.

Furthermore, in branches of law where not manyutgatexist, e.g. in
law of contracts and Torts, custom as giexpression by judges,
continue to be a source of law. There are termdi@ahfy custom into
contracts and judges will enforce them at leastoimmon law countries
(i.e. English-speaking countries).

Constitutional custom and convention also cwdi to play a very
important role in the legal process For exampleBiimain, such custom
conventions as: The monarch must assent to adskqd by parliament
or the Prime minister must resign if defeated m¢bmmons on a major
issue, or that the leader of the majority partynfergovernment, are
considered so important that non-compliance catleotontemplated.
Yet they remain mere custom because they are ntemwas part of the
laws of Britain.

It is noteworthy also that mercantile custom camdm to play an
important role in the development of the commer@al of common
law countries.

Finally, it is also worthy of note that modern imtational law share
much in common with custom. Both lack centralisedjaos of
enforcement and administration. Just as customnuadtate police to
enforce its rules, International law lacks a stanigibernational police to
enforce its rules. But just as custom evolved fmrimitive stage to
modern law, it is envisaged that International Mauld also become
modem. There are indications that this is alreadpplening with
International courts and united nation's multinadio forces being
instituted.

3.3 Divergence of Law and Custom

There are fundamental difference between pseni custom and
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developed law. The similarities pointed out abowemithstanding. First

is that custom lacks the substantive featureswf Tdere are no written
codes to define offences and stipulate penaltiespidcedural rules or
written penal philosophies and goals. In shortiamsis simplistic and

appear arbitrary because of the lack of articutati@sed on rational
principles of the various components of the ruleg the goals they are
meant to achieve.

Secondly, while there is usually a centralised goreent /staten
whose name laws are made, this is not the case augbom. Infact
you may not even know when precisely customs ardemtlkless of
in whose name. Of course it is possible to invoke hame of the
society as a whole (as anthropologis such as Mafkoand Radcliff

- Brown has done in their studies of primitive siiE@s). But society
is a nebulous concept, and so is the spirit or donsness of a nation
evoked by Savigny in arguing that customary lawhesreal law.

Logically flowing from the absence of a centralisgdvernment is
the fact that there are typically no centralisedjans for creating,
enforcing and administering custom. Such organst mesessarily be
built around law in a developed legal system.

The lack of centralized organs of enforcement adahinistration of
custom also translates into a lack of records. dperative custom
therefore, largely depends on the accuracy, rdiigtand honesty of
the memories of the custodians of custom aradlition. These
include elders, chieftains, oraclists, priestsjrivs, etc.

Again the lack of an enforcement/administrativegaors as well as
lack of records, meant that the enforcement as asethdjudication of
custom was largely arbitrary and indiscrimeatespecially in

societies where self-help was a recognised measgeking remedy.
There are a number of writers who have contestesl view of

customary law enforcement and administration. Bu¢ aeed not go
into that now. We shall revisit the issue when ¢ t@ module 4.

It has been argued that even when custom servasasrce of law, it
does not then mean that custom is law. This is imsE&ustom is just
one among the many sources of law. For example,alityprand
religious values contribute to law in theseparate identities and
should not be treated as if they are inseparabl@ tustom.

SELF ASSESSMENT EXERCISE 2

Cite different laws that have separately been erfbed by morality,
religion, and custom.
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GUIDELINES

Admittedly, it is in reality difficult to isolatéhe three sources of
law and say which has influenced a particular rafelaw.
Nevertheless, the student should be able to firdl gxamples.

Finally, law as been described as having a cegaionomy of its own
and reflecting the subtleties and sophisticatiomhegal professionalism.
Custom on the other hand is described the approadhe layman,
shaped by exigencies of day to day transactioneng people and
lacking in sophistication.

4.0 CONCLUSION

In conclusion, it is obvious that while law and twm share much in
common there are also many areas of differenceseleet them. You
now understand what those areas are. Note howbet dissent is
allowed in social science. You are free to disagritle any of the points
enumerated above. The only proviso is, you musilide to reasonably
justify your position. If the relationship betwelkaw and custom is to be
scrutinised from the angle of which is more dominatearly law is.

Custom is a source of law, but law can be usechamge custom. For
example, the custom of killing twins in Calabar wadlawed by the
law. And so law need not always reflect custom.

5.0 SUMMARY

In this unit you have learned that custom is a legal way of
performing the legal functions that law performs. éarly primitive
societies when law as we know it presently wastyatevelop, custom
was the law. When law eventually developed alonghwnodern
societies, custom served as its major source.eThee however, at
present clear differences between law and custarstoth continues to
exist side by side with law and performs supplemgntoles to law. But
law clearly remains the dominant partner. Wherereghare clear
differences between law and custom of théveathat will entall
contrary requirements, law will most likely prevallhe point made in
unit 1 of this module about how the elite influenkhe content of law is
also relevant here. If the group in control of sit@e machinery perceive
a particular custom to be wrong (e.g. in being climas or not serving
then- vested interest), it may legislate mgfaithat custom. The
legislation would prevail because of the organisegrcive apparatus at
the state disposal. On the whole however, laM reflect custom,
prescribing what custom prescribes and proscrivitngitever custom
proscribes.
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6.0 TUTOR MARKED ASSIGNMENT

Critically discuss the relation of law to stom, using Nigerian
examples. Write a maximum of five type written Adges.

7.0 REFERENCES/FURTHER READINGS
Customary Law & International Legislation 7:553-554

Elias, T.O. (1956)The Nature of African Customary Latanchester:
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1.0 INTRODUCTION

Force is another concept which has close associafith law. For any

definition of law to be complete, it must contaim aspect about what
happens to violators of the law. This is what istemplated when we
talk about force. It entails the whole machinerytloé state, organised
legitimately and entrusted with the authority ofarning the law. This

explains why many police organizations in the waté called Police

“Forces”, although in the spirit of growing humamian clamour, many
are beginning to jettison the word force.

In this unit, you will learn the meaning of forcendathe various
dimensions of it. You will learn that the force templated in this unit
iIs one that is characterised by the twin elemeifitdegitimacy and
authority. You will also be exposed to desatconcerning the
desirability of linking law to force and wihetr force is in fact a
necessary component of law. Do people obey law Usecdéhey fear
force or sanctions or is it because of moral oepottommitments to the
social order? Many other related thorny issue alib be addressed.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Analyse the relationship between law and force;
Describe the different forms of “Force”

Understand that law must ultimately be backed bgdpgood
counter-arguments notwithstanding.

3.0 MAIN CONTENT
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3.1 Law and Force Defined

We have defined law several times in precedingsunitconsists of a
body of rules of conduct which members otisty recognise and
consider obligatory on then- part to observe. Ntve, non-observance
of such rules would entail the visitation of negatisanctions on
violations. It is the same law that is invoked tmizh erring members.
The whole process of punishing offenders (i.e. @rah law) or
redressing wrongs and awarding remedies (civil lewgharacterised by
the foreboding presence of force (police, courisqu, military, etc.).
This force is overwhelming and can easily subduerasistance that the
violator may want to put up against the operatibpemal laws.

Ordinarily, we understand force to mean the powealnlity to enforce
one's will. It is the power to make people act amformity with one's
demands, regardless of those other people's wiSinesnotion offeree
implies that there is a resistance to be overcome.

In this regard, force may come in various formsd ah becomes
important to distinguish the kind offeree contengdahere. The gun-
totting armed-robber who stops a vehicle on thehway, asks
passengers to disembark and to enter the bush Wwhilsmakes away
with their vehicle and valuables has exercisedgorc

The gun-wielding policeman who does more or legssidime thing has
also exercised force. But the forces exerted afferdnt. The citizen
knows that the armed -robber is not entitled t® dbedience. The
armed-robber has been able to make him comply pbrethe threat of
the gun or force alone. The citizen however bebabvat the policeman
is entitled to his obedience. His uniformvag him a stamp of
legitimacy. He however, has no authority to ordasgengers into the
bush.

This is the major distinction that must be madesh&he force that we
associate with law is the force which isamgtterised by the twin
elements of legitimacy and authority, it impliesthhere is a state with
a legitimate or quasi-legitimate government in plathat the state has
law enforcement and administration agencies. Thatret are laws
governing the operation of the agencies. And irrtshioat the personell
of the agencies wield legitimate authority. Thezems believe in and
recognise the legitimacy of the agencies and sbaemnse of duty in
complying with the orders of the agents and not aiutear of force
alone.
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SELF ASSESSMENT EXERCISE 1

Why would you obey/disobey a uniformed pat@n who is not
carrying any weapon, when he orders the vehiclavimch you are
travelling to stop and all passengers to disembark?

GUIDELINES

Suppose you are the driver of such a vehicle, yeill stop? What
if it is a armless civilian who orders you to stofyitl you stop?

The difference in your attitude should normally informed by
the uniform or designation of the person giving thrders in
terms of whether he is a policeman or an ordinaryian. The
former bears the stamp of legitimate authority.i@adly, this is
what should make you obey, not because of the rahtene he
Is carrying, a weapon which he may use if you desob

3.2 Convergence of Law and Force

In the practical sense, it is inconceivable thatcar have law that is not
supported by force. Take the element of force amray what you have
left cannot be law. This however must not be imetgd to mean that
law can rest on force alone. As earlier noted,vibbed force is used in
this unit to mean legitimate authority, and legdbe authority
presupposes that many cherished values (morajjaed, custom, etc),
are distilled into law.

Of course, a few aberrant situations have come uipe past where for a
few months societies were run on brute force (waHegitimacy) alone.
This happen in some countries that were occupiedNag Germany

during the second world war, where the occupieck lao legitimacy

whatsoever yet were able to rule through fear andab force for a

while, it also happens in periods of military couptese are however
isolated cases and lasted for very short periods.ti®ugh they do not
conform to the view that force must be legitimatetharity, they

underscore the point that force is a crucial coneporof law. In other

words, the major compelling reason why people dheylaw is the fear
of sanctions for doing otherwise, though this isadaays obvious.

3.3 Divergence of Law and Force

Interestingly, arguments have also been advanc#tketeffect that force
need not be a component of law, or that it is eseanathema to law.

First, it has been argued that any force or viaeiscwrong in itself.
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Therefore, any law which rests upon violence oftetite principles of
true morality. Force is a negation of law and reseuto violence is an
extraneous element outside law, which is only bhbug when law
itself has broken down. As such, it is not a congeanof law. This
second view is however convoluted and not veryrclea

Another group of commentators claims that peopleyothe law not
because they are constrained to do so by forcehdmause they consent
or at least acquiesce in its operation. It is tm&intained that it is such
consent rather than any threat offeree which esdhke legal system to
function. The social contract idea (the idea thatdtate or government
is a product of an agreement between the govemmbrtlze governed)
underlies this view. It is instructive, howeverathhe legal fiction of a
social contract has now been dropped in favouhefilea of universal
suffrage and majority rule.

It has also been argued that the elementfoofe is absent in
international law. There is no regular intsronal police force to
enforce it, yet it is law.

In conclusion, therefore law is said to be condaleavithout force. The
idea of law need not be associated with force, imm@iodern societies,

people obey laws not because they fear force, bcase they believe
in the law.

SELF ASSESSMENT EXERCISE 2

In your own view, what is the fundamental reasaroleedience to law?

GUIDELINES
Admittedly, a number of factors come into playnraking one
obey law: conformity with moral or customary valbelief in its
legitimacy, the fear of punishment if one disobayd so on.
But which is dominant? Is it the fact that a stpaticeman with
weapons is not always hovering over you enouglayalisat force
or fear is not an important element in obediendaw®
Read the conclusion to the unitin S.4.0.

As a student, which of the two views of the relataf law to force do

you consider most appropriate? My own views aretaioad in the
concluding section below.
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4.0 CONCLUSION

In this unit you have learned of the two opposii@ms regarding the
relation of law to force. One view describes lawd dhe legal system
essentially in terms of legitimacy, authority armhsensus and excludes
the element of force. The other view is a coercbmiew of law and
puts force at the forefront of law perhaps to tkeglect of authority and
legitimacy. The reality, however, is that both veewre not mutually
incompatible and must be taken into account to eggebmprehensive
understanding of the relation of law to force ahd tlynamics of the
social order.

True, the need for the actual use of force is bé&ogriess and less in
modern society. People are obeying law mom&, because of the
element of compulsion or force but seemingly beeahgy believe in
the law and perceive their obedience to be right.tBis should not lead
us to conclude that force is not needed. The knibydeof the existence
of a formidable force (e.g. the police force, thened forces etc.) to
crush any resistance is enough to render resistant®v useless. So
people seemingly obey without resistance, not bexaihney really
want,to obey but because disobeying is not wortlAitall levels of
society, human law has depended for its ultimafiesefy on the degree
to which it is backed by organised coercion. Whiiere is much good
in human nature, there is also much basic instinotd drives. Mere
commitment to a civilized living is not enough tedp those aggressive
drives in check. The force behind law does, tagea&xtent.

5.0 SUMMARY

In this unit, we have advanced a step further inceptualising the
relation of law to concepts associated with it. Yloave learned that
there is disagreement in the literature over wirefiiee is a necessary
component of law. One group says it is another gaigsnot. My own
opinion is that for law to be effective, (even mm&tional and customary
laws which lack organised enforcement machinetymuist be backed
by force. Do you agree? Again dissent is allowad, you must show
that you understand the issues on both side o&ripement, and be able
to argue the superiority of your own position.

6.0 TUTOR-MARKED ASSIGNMENT

The notion of legitimate authority is essentialthe functioning of law
in any community. Critically discuss.
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1.0 INTRODUCTION

To state that there is a relation between law astice is to state the
obvious. This is because the purpose of law oridiynas to ensure

justice. The word justice is however an omnibusebulous one and
has been invoked in so many differing situationt tha meaning is
becoming obscure. Among the more prominent sensewhich the

word has been used are the following: natural gestjungle justice,
poetic justice, divine justice, substantial jusiecel legal justice.

In this unit, you will learn the relation of law tbe more important of
these forms of justice. You will also learn to ohiguish one form of
justice from another.

Furthermore, you will learn that though law or lkyais generally
associated with justice, there may also be legasiite.

2.0 OBJECTIVES
At the end of this unit you should be able to:

Understand the relationship between law and justice

Identify and explain at least two or more importéotms of
justice;

Demonstrate ways in which law may be used to aehpenvposes
other than justice.

3.0 MAIN CONTENT

91



CSs 112 SOCIOLOGY OF LAW

3.1 Law and Justice Defined

Again we need not spend time defining laecduse materials in
modules 1 and 2 which you must have studied, cositaiore than
sufficient explanation. We noted however, that ¢femeral purpose of
law, as bodies of rules seeking to control humamabieur, is to attain
justice in society. In a general sense then, thaceestability and
continuity of the social order which law guaranteggustice. This is the
sense in which Plato understood the concept whedtefired justice in
terms of every one and everything acting accordmdis/its proper
place in the order of things. When animals act ating to their natures,
building implements are used for building and rat fighting, doctors

heal the sick, and philosophers rule, everythinganformity with its

sphere, according to the best of their abilitiéwerée will be Platonic
justice.

Regardless of the sense in which the term jusscesed, there is a
similar thread that runs through. This is the itlest things have ended
in a satisfactory or just way. When a thief cauglot-handed, is lynched
on Nigeria streets, it is jungle justice. Jungletlie sense that proper
procedures have not been followed in meting outinse justice, but it
Is justice all the same because many believe th@icdeserve to die
and they no longer have faith in the police andhoral justice system.
Natural justice is an elusive concept, yet it if@ete enough to haves
fundamental principles guiding its attainment aegdal practitioners
take it seriously. For example the two fundameptaiciples of natural
justice are that:

(@) You must hear the other side in a disgaiedi alteram patem)
and

(b) You must not be a judge in your own céSemo judex in causa
sud). When people talk of Nemesis catching up with sordgbo
or when Nigerians say "Na God catch am", they dreeoking
some notions of divine justice in which every offen gets his
just desert regardless of whether the hum@aminal justice
apparatus is able to handle the culprit or not.

SELF ASSESSMENT EXERCISE 1
Is jungle justice a form of justice?
GUIDELINES
First, explain what you understand by the conqegitce in such

a way that it's pillars are brought out. Then $kee extent to
which jungle justice conforms. In the final anatysihe answer
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may be neither here nor there. But it will be plolesto describe
a continuum on which you can then say the extentiich
jungle justice approximates any particular end.

There are many forms of justice and they can bdindisished
notwithstanding the common denominator of "jusivaed”, whether
negative or positive, underlying all of them. Farr @urposes in this
unit, the concern shall be with three major fornisjustice. Formal
justice, substantial justice and legal justice. Télation of law to these
forms of justice is examined in the following thisextions of this unit.

3.2 Law and Formal Justice

Once people are categorised, and the people incdefory are treated
equally, formal justice is done. This concept aftice rests upon the
cliche that "likes should be treated alike". Itnst interested in the
criteria by which classification or categorisatisndone. It takes the
basis of classification (whether just on unjust) ¢panted. The only
concern is whether subsequent on classificatiarlesrand procedures
are being applied such that equals (by eiraf class) are treated
equally. Once this is so, then formal justice img&lone.

To the extent that formal justice does not questimnjustness of rules
of procedures themselves, but is only concerneld whether the rules
are being adhered to, it falls short of an adequateeptualisation of
justice. The implication of the formal justice pamns, is that even if the
criteria for segregating people for selective aggilon of law is mere
skin colour (as happened in Apartheid South Afradad it is still
happening in parts of the U.S. A) justice is bedlape, so long as the
rules are adhered to. A more robust conceptuaisaif justice should
guestion the rules themselves and evaluate themrding to higher
standards.

Besides, applying sane law to equals may amtially amount to
equality of treatment because human beings arelyragquals;

notwithstanding the standards by which equalityadjudged. For
example, there is in theory equality of access tioninal justice

machinery, but not all can make equal use of itoditions of bail for
similar offences are fixed at equal cost for eveng, it is obvious that
the more well-to-do will easily meet the conditighan the indigent.

3.3 Law and Substantial Justice
Substantial justice requires two other elementsaddition to the

requirement of formal justice. First is the needlézide if the rules are
themselves just. In other words, the values by Wwhitdes are judged to
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be just will have to be based on something othan tjustice. Such
higher values usually, will be conditioned by oustbry, traditional,
socio-economic  environment/religious/ethical/moralalues and
universal practices of mankind the world over.

The second element is equity. This entails the nede fair by making
rule-application less rigid and more individualis@dhe rationale is to
foresee and provide for peculiarities in the siturad of individuals. The
need is met by allowing a certain latitude for éxercise of discretion
to the state justice officials. For example, ifefiindividuals separately,
commit the offence of theft, they would have conteditit for different
reasons desperation fostered by hunger, itysaamd inability to
understand nature of act, out of greed/facitligain, out of spite,
calculated act of revenge, mistake thinking it atjubelong to him
(accused) on some person other than victim anehso o

The principle of equity which underlies substanjistice demands that
factors motivating the crime, as well as the tod#lation of the
individual be considered. As such the judge who thes power of
discretion (and not under strict application of wh@iory sentences, once
offence is proved as required by formal justicef @avard different
penalties taking into cognisance the situatiorhefdffender.

3.4 Law and Legal Justice

The concept of justice is a broad one which camieked whenever
there is talk of rule application. It applies wheeethere is a code of
rules, whether legal or non legal. In this reggpdrss clubs, students'
associations, tribal meetings, all of which havieswan talk of justice
in reference to the application of those rules.

Legal justice is what we talk of when we carry thgcussion on justice
to the specific domain of law (as against just arlg). It means justice
according to the law of the land. When a casetiteseaccording to the
dictates of the law, we say legal justice has lokere.

The logical follow up to this is that we may alsavk legal injustice! So,
can anything legally done amount at the same torentinjustice? The
answer is yes.

There are three ways in which legal injustice meguo:
(@) When a case is decided in a sense that isacgrt what the law
has laid down. E.g. if the law says any one whalstes to be

awarded a medal, then somebody steals and he ishednor
locked up, legal injustice has been done.
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SELF ASSESSMENT EXERCISE 2

Think of a situation where law will be so obviouslgainst
morality/logic. In such a situation can you realllgink of non-
compliance with the law, as injustice?

GUIDELINES

Such extreme cases are rare, but there have bstamaes when
the letter of the law did not quite accord with tieality, e.g. the
law under Buhari in 1984, prescribing death penétty drug
trafficking of the releasing more recent law agassoking in
public. No matter how responsible those laws wire fact is not
enforcing them when they come before a court witioant to
legal injustice.

(b)  Whenever the law is not duly administena the spirit of
impartiality that it calls for, e.g. when a judgasha stake or
vested interest in seeing a case go in a partiewdgr and allows
such interest to influence his judgement.

(c) When the law is itself unjust, even whénis impartially
administered, it still amounts to legal injusti@ here we see
that legal justice and substantial justicenseto merge. The
standard for judging the unjustness of aperly made law,
whatever the value, is a substantial test of jastic

4.0 CONCLUSION

You have learned the relation of law to thmejor conception of
justice. It should be pointed out to you, that wientalk of relation of
law to justice, we most often mean substantiaigastLaw, in addition
to complying with the formal attributes of justicesed also to possess a
just content. That is, its actual rules must byrtpeovision aim at, and
endeavour to conform to some criterion of rightnetsch reposes on
values exterior to justice itself. Formal justicanoot handle and is not
interested in handling issues of, upon which bakis we indicate
preference for one set of values over others.

Two major ways by which modern legal system aspireattain not
merely formal, but also substantial justice are:

(@) By allowing discretion or flexibility inhe administration of
justice; and

(b) By incorporating certain higher values in theupreme laws
(constitution). For example, most nations todayehamnshrined
sections on fundamental rights in their constitugiol hese rights
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serve as yardsticks for assessing the just apolicaf the other
provisions of law. They (fundamental rights) préwaithe event
of conflict with any other law.

5.0 SUMMARY

In this unit, you have learnt that there are défegrfroms of justice and
that law is closely associated with all of them.uYltave been told that,
though the ordinary aim of law is to achieve justithere are times
when law either in content, or in its manmé administration has
created injustice. Of the three major forms of ifestexamined,

substantial justice comes out as the most imporsém have been told
in fact, that it is the kind of justice most in ¢emplation when we talk
about the relation of law to justice. | expect tlgati have digested the
content of this unit, bearing in mind that it i® tfourth unit of module 3,

which goal is to explain law in the context of it®nvergence and
divergence from other social control sources, atated concepts.

6.0 TUTOR-MARKED ASSIGNMENT
Critically examine the three major forms of justaiscussed in this unit

and explain which of them more closely approximaiar own idea of
justice. Write a maximum of 6 typewritten pages.

7.0 REFERENCES/FURTHER READINGS
Lloyd, D. (1987).The Idea of LawL.ondon: Penguin Books.

Penal Reform International (2000).ccess to Justice in Sub-Saharan
African,P.R.l. London.

Sills, D.L.. (ed) (1968). International Enoypkdia of the Social
Sciences. London: Collier Macmillan Publishers

See the following entries: Justice 8:34 1347.
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1.0 INTRODUCTION

The issue of freedom (or liberty or rights) haslate assumed quite
some significance. Governments have been raisdmaught down on
grounds of human rights profile alone. As Democrgayns ascendance
over other forms of government (such as Theocraaystocracy,
Dictatorship/Autocracy and other forms of Totali@aism/Despotism),
so is the issue of guaranteeing certain freedonmiteiduals.

In this unit, the relationship between law and di@a is examined with
a view to demonstrating how law further or hindeeity. Freedom does
not quite fit the notion of a competing source ofial control as morals
or custom treated in the earlier units of this medut the idea of
freedom is nonetheless closely interwoven witle idea of law.
Freedom just like justice is one of the aims tlaat keeks to achieve.
This may sound contradictory because we asso@atevith imposition

of restraints which is an antithesis of freedomt Bsi you read further
into this unit, you will come to understand thatv]ahough seemingly
restricting freedom, is in reality expanding it. Wavill also learn how

modern societies try to raise the values embodiddindamental rights
above every other value. This they do by enshrinihgm in the

constitution and declaring them to be the provisitrat must prevail in
the event of conflict with any other law.

2.0 OBJECTIVES

At the end of this unit, you should be able to:
Understand how law expands freedom even while segita
restrict it;

Specify at least six fundamental rights and shaeir fihmitations;
Analyse the relation of law to freedom.
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3.0 MAIN CONTENT

3.1 Law and Freedom Defined

Law, as | presume you now know very well, is a batyrules of

conduct which tell people what they may do andipaldrly, what they

must not do. Not only does it proscribe certairs amt omissions to act,
but it stipulates and go on to enforce penaltiegsnian compliance. In
other words, law imposes restraints on human aietsvi

Freedom on the other hand, ordinarily means thigyatm do what one
wishes without restraint. It may therefore appéat it is a contradiction
in terms to say that the idea of freedomembodied in law. The
contradiction, however, disappears when we rstaded freedom to
mean, not the liberty to do whatever one wants, thatliberty to do
whatever one wants within the limits imposed by .lais is legal
freedom.

So does legal freedom constrict or expand freedtinmust be made
clear that even with the restraint implied in thation of legal freedom,
it still serves to expand rather than restrict die@. This fact is better
appreciated when we view man, not as an indivitiueldg alone in an

unrestrained state of nature, but as a social berrgy in community

with other individuals. It logically follows thanhdividuals, in exercising
their freedoms must not be allowed to encroach hmn dxercise by
others of their own freedom. If every one is allowe do anything in
the name of freedom, a situation of “might is rightll easily ensue and
society may degenerate into the Hobbesian Statenabiire where
everyone is at war with everyone.

In limiting the freedom of individuals, thereforthe law is in effect
expanding the freedom of the whole. For example,légal restriction
on physical assault by its very intention of prdugm indiscriminate
assaults on one another, secures freedom fortedl.Ehglish Law Lord,
Lord Dennings put it quite well when he said thgbur right to swing
your fist ends where my nose begins”.

3.2 Law and Fundamental Rights/Freedom

Some freedoms are considered more basic than otbees the years a
body of such freedoms has come to be recognisedval the world.

They go by such names as Basic Rights or Fundairtidntaan Rights

or just Human Rights.

Such freedoms are now being written into many maliconstitutions
beginning with the American constitution of 177&€Tcourts are bound
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to treat such right/freedoms as overriding. Anyidkiegion or legal ruling
that is inconsistent with them are deemed invadidhe extent of the
inconsistency and very rigid/ difficult procedura® required for their
amendment.

In recent times, similar attempts at guaranteeiagidofreedoms have
been made at International levels. The Universald&ation of Human

Rights of 1948, spear-headed by the United Natdrganisations, is a
good example. It is supposed to be binding upontlad nation

signatories.

Chapter 4, sections 33 to 46 of the 1999 Congitudbf the Federal
Republic of Nigeria contains provisions on FundatakeRights. These
provisions are fairly representative of thelues expressed in the
concept of legal freedom. Let us look at the psimvris, section by
section. You should pay particular attention to the
qualification/limitations imposed by law on the eyinent of each of the
rights/freedoms/liberties.

SELF ASSESSMENT EXERCISE 1

Read sections 33 to 45 of the 1999 constitutiothefFederal Republic
of Nigeria and evaluate the extent to which thelijoations imposed,
limit the enjoyment of each of the fundamental tsgh

GUIDELINES

The qualification/limits of the rights could beeseby the use of
those same words in the constitution or by theaisgrovided"”
or just “proviso”.

Try and see what is left of the rights after thldications. It is
usually not much. Yet it is usually enough to secineedom, so
long as there are responsible executive, legigaaind judicial
arms of government in place.

In reality however, the qualification are too exdwe and while
they protect the citizen against other citizensyttdo not afford
him much protection against the government.

(@) Right to life (S.33 of 1999 Constitution of Nig@rikveryonehas
aright to life and this is perhaps the most basialbfights. But
the constitution allows for one to be deprived & hfe in the
following situations: (i) execution of the senterafea court (ii)
Reasonable force used on him in self defence,fexcteé lawful
arrest and to suppress a riot or mutiny.
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(b) Right to dignity of human person (s.34 of 1999 @tri®on of
Nigeria): In pursuance of this; (i) no person is to be subpkt¢o
torture or inhuman treatment, (ii) held in slaveryservitude or
forced to perform compulsory labour. But he coutdrbade to do
those things if required by court, or by the Arntaatces if he is
a member, or in the event of an emergency/calatinrfgatening
the well being of the community or compulsory naéibservice
prescribed by the National Assembly.

(c) Right to personal liberty (s.35 of 1999 Constitatiaf Nigeria):
Every person is entitled to this except in thedwihg situations:
(i) execution of sentence of a court (i) if beld8 years for the
purpose of his education (iii) if insane for thergmse of his
treatment. This right include right to remain stl@vhen arrested
or detained) until after consultation with a legedctitioner, right
to be informed in writing of reason for his detentiright to be
brought before a court within a reasonable time &gtt to
compensation and public apology if unlawfully atees or
detained.

(d) Right to fair hearing (s.36 of 1999 Constitutionigeria): This
right embraces many of the due process and legatiticiples
that underline the rule of law. We shall deal witklaborately in
the next unit. For now it should suffice to saysitthe longest
section on the human rights provisions of NigeAad as is
usual, it contains quite a number of provisos.

The following basic freedoms are also guaedt by the 1999
Constitution of the Federal Republic of NigeriagRi to private and
family life (s.37), Right to freedom of thought,nszience and religion
(s.38), Right to freedom of expression and the 91(@s39), Right to
peaceful assembly and association (s.40), Rightfreedom of

movement (s.41), Right to freedom from discrimioat{s.42), Right to
acquire and own immovable property anywhere in Nigés.43) and
protection against compulsory acquisition of propés.44).

Through these and similar provisions world wide lw seeks to grant
and protect freedoms of individuals. But it recegs that unfettered
freedom can be counter-productive, so restrictians imposed on
individuals to guarantee freedom for all. To enslggal equality,

democracy becomes the preferred mode of governamdeprovisions

such as universal franchise and recognition of l@guaefore the law

are put in place. Preservation of property is régdras a fundamental
purpose of law. But again this is eroded by natisaion of industries

and land, and the governments power of compulsagyiaition.
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The right of association is guaranteed but so s does not conflict
with the right of the state to preserve public orde

SELF ASSESSMENT EXERCISE 2

To what extent do you think the right to join asation, including trade
unions, for the purpose of fighting for one's rigfg&40 of 1999
constitution) should be extended to para-militarpd amilitary
organisations?

GUIDELINES

The constitution, which is the supreme law actudibes not exclude
such organisations from forming association andietrainions. The
Supreme Court has however in (Osawe v State) @usiftat the right
does not extent to them. If so, it would only ceesiom for chaos and
instability. Hence the recent police strike (Felbyua002) was widely
condemned for being illegal, even when they claiteelde pursuing the
rights granted them under S.40.

Freedom of speech and of the press is protectegrowided it is not

used to incite the public or publish defamnatstories, or obscene
publications or propagate ideas aimed at generatioderance against
particular groups.

Religious practices which do not violate laws dteveed. A whole hog
of smaller rights are protected as personal freedtsm, provided they
do not amount to encroachment on others' right grokation of law.

These include freedom to come and go as one pletsdake up or
reject any employment of choice, reside whereverdesired, and
generally to lead what to him is the good life, jsabto compliance
with the laws of the land.

4.0 CONCLUSION

In conclusion, you should note that conflict mayan fact do arise
between the various types of fundamental Rightd ealues which
underlie them (conflict is not just in terms of tiRdghts and other
provisions of law). Thus freedom of speech may kanivith the right
of the citizen to be protected against intoleraoppganda. The right to
independent religion may entail preaching discration against other
religions. Above all, the security of the state nb@yinvolved as a value
overriding all individual claims.

One way of resolving such conflicts, drawing upba tJ.S experience,
is to declare certain freedoms to be more fundaahéimén others, e.g.
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Right to private life may supercede the freedorthefpress. As such, in
the event of publication of scandalous intimateaiietof something an
individual has done in the privacy of his houseat ihdividual may have
a remedy in court on the ground of violation of fprsvacy, even if the
story is true.

You should also note that it is one thing to laywdofundamental
norms, but quite another to ensure that those coadeactually comply
with them. Because of the shortcomings ofional government in
protecting individuals rights, attempts have beedenat super-national
levels to protect such rights. Prominent in thigarel are the Universal
Declaration of Rights adopted by the U.N. in 194hd the
institutionalisation of Customary International LaWwhe problem with
such international efforts, however is that thegklpower to do much in
terms of restraints against sovereign power ofestab deal with their
citizens. For example, only states (not individual® recognised in the
International Court, and an individual cannot tlere take complaints
there against his state.

Besides, there are no machineries at sucérnational platform to

enforce ultimate compliance by the state, even dftiaen succeeds in
bringing a complaint against it. Most of the Int&tional declaration on
human rights are in effect, mere statements ofcpies, useful for

influencing public opinion, but not likely to haaay obitep when states
flout their provisions.

5.0 SUMMARY

In this unit you have learned that the idea ofdea is embodied in the
idea of law, though ordinarily the two conceptsrsde signify opposite
things. You have learned that law, in seeking &iriet the freedom of
individuals is actually expanding the stock of ffem in the whole
society. You have also been told that some freedarmasconsidered
more fundamental than others. These fundamenfadigdoms are also
called Human or Basic Rights. Because they areduneatal, they are
now entrenched in modern constitutions as valueshwthe law holds
supreme and will give precedence should any cdnflicse between
them and other laws. There are however so manyfigasibns/provisos
to the enjoyment of these rights that one wondethe law does not
take away with one hand what it has given withdtieer. What ever the
case, one thing is clear, for freedom to be guasahtit is ultimately the
law that we must rely on. This point will be madese clearer in the
next unit, which is on the Rule of Law.
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6.0 TUTOR-MARKED ASSIGNMENT

Describe the ways by which law restricts freedonoider to expand
freedom. Write a maximum of six typewritten pagBs. as clear and
concise as possible and try to use local (Nigeilasfrations.
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1999 Constitution of the Federal Republic of Nigeri

Lloyd, D. (1989).The Idea of Lawl.ondon: Penguin Books.

Oluyede, P.A.O. (1992Peter Oluyedes Constitutional Law in Nigeria.
Ibadan: Evans Brothers Nigeria Publishers Ltd.

Sills, D.L. (1968).International Encyclopedia of the Social Sciences.

See the following entries: Liberty 5: 554559, Force axil
Freedom 2:205, Civil Liberties 3:308, Liberty obtRress 2:476.
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UNIT 6 LAW AND THE RULE OF LAW
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 The Rule of Law Defined
3.2 The Relation of Law to the Rule of Law
3.3 A Critique of the Rule of Law

4.0 Conclusion

5.0 Summary

6.0 Tutor Marked Assignment

7.0 References/Further Readings

1.0 INTRODUCTION

The concept of the Rule of Law should be a famitine to you. It is
very commonly used. In its simplest meaning, it ngethat things are
done in society according to law rather than bywimems and caprices
of man or arbitrarily. It was Aristotle who statdtht he who bids the
law rule may be deemed to bid God and reason ahgdegbut he who
bids man rule adds an element of the beast. Thisraondoff our
discussion on the relation of law to concepts that law is normally
associated with. The unit is largely a continuatérthe last unit which
discussed the relation of law to freedom. Thisasduse for freedom to
have any freedom, i.e. freedom to act within thwmits of law, it is
defined by law. Hence it is only when law reigngraume that those
freedoms can be enjoyed. In this unit you will tettie meaning of rule
of law, the pillars on which the concept rests, eélxeent to which it can
be found in practice, and its various formulatiand criticisms.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Understand the meaning of the rule of law;

Identify the components of rule of law;

Describe the extent to which Nigeria meets the irequents of
rule of law;

Examine the relationship between laws and theatlaw.

3.0 MAIN CONTENT
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3.1 The Rule of Law Defined

The first and perhaps most seminal definition oferof law was
propounded by A.V. Dicey in 1915. He reduced tha@cept to the
presence of three elements in any society. Finstet must be absolute
supremacy or predominance of regular law over ranlyit power. In
other words, every person or institution must blejestt to the law. All
actions must be based on the provisions of the dad any breach
punished according to the law. The operation ofléigal system and in
particular the application of the law must be abthewishes or whims
of everybody.

SELF ASSESSMENT EXERCISE 1

Is it possible and desirable to subject every pessal institution to one
and the same law?

GUIDELINES

Try and recall or reread the discussion on suliatgastice (unit
4 of the module).

Are people equal? If not, is it describle to suobjenequals to
equal law? Wouldn't the impact of such a law baéhtinequal?

In a situation where law itself is made and erddrby people is
it infact possible for it to be absolutely supreme?

In approximating the question, make a disiom between
“possibility” and “desirability”.

You may want to refresh you memory and get additiaterials
by reading unit 3 to 5 of this module again.

Secondly, there must be equality of every one Ileetbe law. In other

words, the same law and standards apply to everyoespective, of

their standing or status. Thirdly, the courts dre best custodians of
peoples’ right and should administer the laws.

Dicey's formulations have however been criticisad have as a result
undergone some re-formulations. For example, ithdess argued that if
law must predominate at all times it means no dismnary power must
be given to those who administer it. Policeman woubt be able to
arrest on mere reasonable suspicion and courtsotajive different
sentences for same offence. Furthermore, it iealstic to talk of
equality before the law, because people are naleghat will happen
to diplomatic immunity, or immunity granted tPresidents and
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Governors while in office (see S.308 of th899 Constitution of
Nigeria)?

As a result, the current understanding of the Riileaw is as follows:
that the concept is a dynamic one, but with thiovahg attributes;

(@) It presupposes a system based on law and d¥adée, law and
order is not to be an excuse for supprgssiissent and
oppressing opponents.

(b) It presupposes the existence of a democratistesy of
government i.e. the people should have a say in gdwerns
them and be able to effect periodic changes ofeliesdnib through
elections. They should also be able to disagree.

SELF ASSESSMENT EXERCISE 2

Do you consider the existence of democratic goventrasine qua non
for the proper operation of the rule of law?

GUIDELINES

Democracy provides a more conducive envirarime the
flourishing of rule of law than any other, systefryovernment.

But procedural safeguards put in place to guaeaniee of law
notwithstanding, it is ultimately the kind of peeplvho operate
the system that determines the extent to whichatillaw will be

given expression.

It should therefore not be surprising tonaede that some
military government may give room for operationrafe of law
than under a corrupt democratic regime.

(c) There must be an independent agency where eaggricitizens
can seek remedy. This is usually the courts owutds. They
should be insulated from unwholesome influences ded
independent and impatrtial.

(d) There should be a development of Rule of Law aas
International concept.

These are mostly refinements of Dicey's proposstiand are meant to
take care of the rigidity of Dicey. Some peoplecadsld separation of
powers between the three major arms of governnseataquirement.

The ultimate aim of all these provisions is to eastnat it is the law
which rules and not man. The relationship betwéenrtiler-ship of the
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law and the kind of law that are in place to gutgarsuch ruler-ship is
more closely examined in the next section.

3.2 The Relation of Law to the Rule of Law

Two clear principles or inter-related elements \whemerge from our
conceptualisation of the Rule of Law above, aredlleenents of legality
and due process. Legality has to do withpasing restraint on
application of criminal label or sanction againstaleged offender. Due
process requires that the whole process of judtiom arrest to eventual
sentence of an offender, must be conducted in aweay as to minimise
the chances of convicting the innocent. The twomelats are

instruments to prevent the state from exercisirgtrary power on its
citizens. They are meant to ensure the operationlefof law in day-to-

day activities of the state.

The Nigerian 1999 Constitution gives lucid expresdio these concerns
in section 36(1-12). In other words, thatctee has enshrined
procedural saveguards as part of Fundamental rightsn attempt to

ensure the due process of law are legality.

In summary, such provisions seek to ensure: thepeddsce of the
judiciary, speedy and fair trial of accused persamsl adequate judicial
control over power and methods used by the pobticget confessions.
There are also provisions of adequate safeguagdsdieg arrests and
detention pending trial, and adequate legal aidsthe indigent. The
accused is entitled to refuse to make any seliamoating statements.
The lawyers on both sides (i.e. defence axil praeg) must be free
and independent of any state pressure. No persahlshfound guilty
of an offence that is not written down before tlagedof its commission.
A person is only answerable for his own wrong daamgl is not to be
punished simply because he is in some way connegtbdr related to
the same group as the guilty person. He is presumsacent until
proven guilty, not to be tried twice for essentidhe same offence and
many other provisions.

As such the relation of law to the rule of law @rlfy obvious and
definite. There is a rule of law when law is prdpenade, fair in its
content, and applies over and above individubinwg and caprices
regardless of whether such individuals in fact titute the State.

3.3 Critique of the Rule of Law
A major critique of the rule of law is that it restipon the "Social

contract” theory of society which sees the State partnership between
the ruled the rulers. As such it assumed that tdie s an impartial and
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benevolent organ that holds pluralistic interedbatance. But the notion
of social contract has since been discarded. Orecseg the state as a
one sided or partisan party in a society with dotifig interests, it
becomes glaring that the rule of law isneere mask, masking
exploitative and unequal relationship.

Second, the fact that legality and due processigioms are in place
does not guarantee equality. This is because ifstitestantive laws
themselves are unfair, then no amount of procedsmétguards can
ensure equality and fairness.

The foregoing criticisms should not however be twesl to mean that
there is nothing hi the rule of law. Infact, onesnooncede that the law
in every society guarantees some degree of reguland fairness for
all. Furthermore, it must also be agreed that lawimfact curb the
excesses of those in power. No government can tadlytarbitrary.
Even the despotic Abacha Military regime of Nigdriad to maintain a
semblance of following the law, notwithstanding tlederground
lawlessness he perpetrated that are now cominghb |

4.0 CONCLUSION

In conclusion, you should see the rule of law aglaal type (i.e. a pure,
perfect form not found in reality) to which all menth societies aspire to.
But no country has been able to live up fully ® réquirements. On a
continuum of countries, you will find that the adea capitalist West
has approximated the ideal more closely than thindd or developing
countries like Nigeria. In terms of regimes, cali democracies have
been nearer it than military and other autocragmes.

You should by now be able to construct yardsticksneasuring the
attainment of rule of law, and seeing the extentwioich various
countries have performed on it.

5.0 SUMMARY

In this unit, you have learned about the concephefrule of law. You

now know that it has no single definition but itgenerally agreed that it
means the extent to which the law is allowed teedtirthe affair of

society rather than the wishes of men. Remembetwtimeprinciples of

legality and due process and what they entail. & end, it was
concluded that a complete rule of law is somethireg no society can
claim to have achieved. But we can measure sosigtigerms of the
extent to which they approximate the ideal.
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6.0 TUTOR-MARKED ASSIGNMENT

=

What do you understand by Rule of Law?

2. Compare the extent of its attainment under arigany regime
with any civilian regime of your choice iNigeria. Write a
maximum of eight typewritten page

7.0 REFERENCES/FURTHER READINGS
Ahire, P.T. (1997). “Culture, Democracy and the d&kaf Law: Theory
and Evidence from Nigeria” in Nasidi & loil (ed§ulture and

DemocracyZaria: Ahmadu Bello University, Press.

Dicey, A. (1915)Introduction to the Study of the Law of Constitnsio
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MODULE 4 THE NIGERIAN LEGAL SYSTEM
INTRODUCTION

The first three modules of this course have deth general issues that
is of major concern in the sociology of law. Insthnodule, specific
focus will be brought to bear on the Nigerian ditwa In discussing the
Nigerian legal system, those general concerns wbald@iven specific
empirical content. At the same time, the issuesnufdern versus
traditional or formal versus informal justice systesould be addressed.

This module is made up of five units. The style@dd in writing the
first four units which deal with historical periodsh Nigeria's
development is the same.

The units are broken into the following six parts:

(@) Overview

(b)  Substantive law (i.e. law defining offences aigthts)

(c) Procedural laws (i.e. laws defining how proceed with an
alleged offender)

(d) Penal laws (i.e. rules defining what do with a convicted
offender)

(e) Personnel of the justice system, and

()  The outcome of the justice (especially crimijuatice) process.

This uniform approach enables easier and beftbenparison of the
nature and character of the legal systemsngluthe pre-colonial,
colonial and post colonial eras of Nigerian histdrythe last unit, i.e.
Unit 5, some thorny issues in the evolution of tegal system are
briefly examined.

You should bear in mind that this excursion inte thistory and

development of the Nigerian legal system is als@xecursiory into the

evolution of the modern from the traditional. Fgpase and time
constraints (Sociology of law is a one semestersg)u no separate
module is created for a discussion on formal vensissmal methods of
justice. But such a topic is a very important pafrtsociology of law.

Attempts have been made in this module to integhsteconcern of such
a topic here.

Therefore, the first two units where the pre-cahbriegal system of
Nigeria is discussed should also be seen as asdiscuof informal or
traditional systems of justice. As you will soorsabver, the references
given there conmin material on informal justiceteyss outside Nigeria.
Units 3 and 4 which discuss the colonial and post+gal legal systems
respectively should also be seen as a discussifmmragl legal systems.
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Unit 3 is a good illustration of the attempt, evea lumsy/authoritarian
one, to transit from a predominantly informal tpr@dominantly formal
system of justice.

The overall goal of the module is to familiariseuyaith the historical

development of the Nigerian legal system while la¢ tsame time

highlighting the important features of traditiorgadd modern systems of
justice to you. Specific objectives towards thatlgare presented in
each of the units.

Unit 1 The Pre-Colonial Legal Order of Nigeria: $#warn
Nigeria (Prior to 1861)

Unit 2 The Pre-Colonial Legal Order of Nigeria: Marn
Nigeria

Unit 3 The Colonial Legal Order Nigeria: 1864 September
1960

Unit 4 The Post-Colonial Legal Order of Nigeria6D%o Date

Unit 5 Issues in the Development of the NigeriagdleSystem

UNIT1 THE PRE-COLONIAL LEGAL ORDER OF
NIGERIA: SOUTHERN NIGERIA (PRIOR TO
1861)

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Overview of the Pre-Colonial Legal Order of Saun
Nigeria
3.2  Substantive Laws
3.3  Procedural Laws
3.4 Penal Measure
3.5 Personnel of the Justice System
3.6  Philosophy and Outcome of the Justice Process
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION
The effective colonialisation of Nigeria byrifdin began with the

cession of Lagos to Britain (in a Treaty of Ceskion 1861 by king
Dosunmu of Lagos. The period before 1861 may tleedbe regarded
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as the pre-colonial period. During this period, theo-political entity
now known as Nigeria did not exist. What Wwad were relatively
autonomous tribal societies, each with its own eystof justice
administration.

It is nonetheless possible to divide the pre-cabrerritory into two

major parts based on systems of justice administratn the present
day northern Nigeria, the Islamic system of justespecially the Maliki
School brand was dominant, the Fulani Jihadistrwavwrst conquered
the area before the British came. In present dathson Nigeria, Justice
administration was largely based upon the custor@avysystem of the
different tribes.

In this unit, the focus will be on system of justiadministration in the
southern part. The next unit will handle the Nomnthpart. You should
note that in discussing the justice system in mlergal southern
Nigeria, we are in essence also discussing infoonataditional forms
of justice.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

Describe the main features of the pre-colomggjal order in
Southern Nigeria;

Demarcate the various types of laws (such as suibsa
procedural, penal), and state their contents in-cptenial
southern Nigeria;

Specify the elements of informal justice and stae extent to
which they still characterise justice admir@son in your
society;

Understand that pre-colonial African societies Hhdir own
systems of justice, which had its own merits, ntistanding
what western ethnocentric writers would want uksdbeve.

3.0 MAIN CONTNET

3.1 Overview of the Pre-colonial Legal Order of Saihern
Nigeria

The pre-colonial era of Southern Nigeria is theiquerbefore 1861,
when King Dosunmu gave out Lagos to Britain undex Treaty of
Cession. Before that period, the territories thamprise the present
southern Nigeria were relatively autonomous trilesch had its own
customary way of administering justice. The conadpbation was not
understood as such. But there were frequent wangnéter a particular
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tribe or Kingdom wanted to expand, it could overitsnneighbouring
town and annex it. In this way, there were powekingdoms such as
Benin Kingdom and Oyo Empire. There were also a ¢eastal towns
which had developed as a result of slave tradelsadproduce trades.

In all the villages, towns, kingdoms, and empird® applicable law
prior to colonialism was unwritten customary lawhete are the
respective customary rules of the differenbgtes. There were no
formal or centralised machineries for the enactmenforcement or
administration of such rules. They have simply eedl from the
practices, habits, and previous decisions of rdepearbitrators. Yet the
rules were acknowledged and recognised as bindivth abligatory.
Negative sanctions were available for non-compkamand enforcement
range from self-help remedies to enforcement bygeized organs.
Though the various divisions of law as well as s of law, are not
explicitly recognised or articulated, they nevelgiss existed as we shall
soon see in subsequent sections.

In other words, these so-called 'primitive’ soegtthat made up the
precolonial Southern Nigeria had their own substaraws, procedural
laws, penal laws, agpersonnel for the creation of law as well as is
enforcement and administration. In this unit, poésnial Southern
Nigeria is treated as if it is was one entity. Yowst bear in mind,
however, that each of the myriad's of societies ithaas composed of
formed political units with their own notions ofsjice. For example,
while there were big, centralised political unitkel the Oyo empire,
there were also decentralised, seemingly leadedesgeties like the
Tivs and Ibos. And there were thousands of smatsumhich did not
come under the influence of large tribes.

SELF ASSESSMENT EXERCISE 1

Name any twenty small pre-colonial tribes thatreveot under the
political influence of any kingdom.

GUIDELINES

This is simple enough. The dominant tribes in glnial times
remain large dominant still, in the political caniration of
Nigeria. There are however so many others referedas
minorities. In fact, Nigeria is said to have betwe&b0 and 400
ethnic groups. Within these ethic groups ameall societies
which have always been autonomous and insulatem the
dominance of large tribes. You will also be doirqugself some
good if you can get any elementary historytteok on the
history of Nigeria and its people.
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3.2 Substantive Laws

The concept of substantive laws is used to deruiset bodies of law
which defines offences as well as the rights arteedwf citizens. They
prescribe and proscribe activities and stipulat@mafiees for non-

compliance with or violation of the law. UWmdthe heading of
substantive law, we are concerned with issues asclsources of law,
general principles of liabilities under the lawassification of offences
and offenders, the available defenses to icamliability, age of

criminal responsibility and so on. | am taking theuble to explain the
heading here, (and will do so for each of the othdr headings of this
Unit) for a reason. It is important that you undensl the explanation,
because the sub-headings will re-occur in the tiende units of this
module. | will assume then that you already knovatthey mean.

In terms of sources of law in the pre-cabrsouthern Nigeria, it
suffices to say it was predominantly from the costof the people. A
lot has already been said about custom in theseetbove on over-
view. If you need to know still more, you are reéet to module 3, unit
2 where the relationship between custom and lawdississed.

You must note however that custom itself reflechynather kinds of

rules, beliefs, folkways, norms and values whicleroitrme crystallize

into rules of conduct which the people badiethey are bound to
observe. It embraces social morality, ethics, r@hgand general beliefs
of the people. It also subsumes decisions takemeleyant authorities in
new cases, which later become some sort of judried¢edents for the
future. So these other rules either separatelyinoconjunction with

custom, constituted the major sources of law inpteecolonial southern
Nigeria.

The criteria of classification of offences variéf®m community to
community. But preponderantly, there were didtons between
whether an offence is against an individuadainst the society or
against God (or the gods.

They also had their own principles of liability. Fexample, unless a
rule was violated, one cannot be punished. Accededdnces against
criminal liability included age, insanity, mistakend self-defence.
Somebody that is considered a child, insane, or sl a person by
mistake, honestly believing he was shooting an ahior Kkills in self-

defence was either totally exonerated or his l@feliability reduced.

These features characterised all modern systems.wvitrong to deny
their existence under the pre-colonial legal systean so-called
“primitive” societies just because they did not stxin books but
customs.
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3.3 Procedural Laws

This refers to rules governing how the justice niaety is invoked

against an accused person and the proceeding®lioat thereafter up

to the point at which he is set free, made to redrihe wrong or
punished for his crime. The major issues of conteme are: sources of
such rules, principles of general liability undedmet rules, arrest
procedure, detention, and the trial process.

In pre-colonial southern Nigeria, the sources ajcpdural laws were
not distinct from the source of substantive laweyoth us in custom.
Again there is no formal articulation of principletliability, but it has

been criticised for not allowing for the operatioh the principle of

presumption of innocence. In other words, thatwiag accused people
were treated was like they are adjudged guilty teetoal and that it

doesn't put burden of proof on the accuser or pudase The terms used
here are a bit legalistic and may not be easilypretmensible to you.
But | assure you that they will become clearer whenget to units 3
and 4. For now, just note the criticism againstt@usry law on the

principle of liability. We shall critically examinthe criticisms in unit 5

of this module i.e. “Issues in the History of NigerLegal System”.

In terms of arrest, every member of the societyicd@ingle-handedly
effect, or participate in the arrest of an accysedon. In addition, some
societies had institutions such as secret societnes age-grades who
performed the functions of the police and vigilaatganisations. Again
there were no formal elaborate procedures on arreBut it is
conceivable that it couldn't have just been arbytrén some societies,
the age and standing of the accused person intgabe¢ermined who
effected the arrest and the manner in which it effscted. Detention
facilities rarely existed and in fact the whole adef detention and
imprisonment was not really part of the justiceteys

The trial process itself, varied from communitydommunity. But it
was by and large open and participatory. Thataspfe were allowed to
make contributions, especially those who knew tispudants litigants.
In most societies trials are held under big treest willage squares. The
judges usually are respected elders of the commuBiit serious cases
may go before a chief, king, diviners or secreiedces.

SELF ASSESSMENT EXERCISE 2

Describe any non-legal way of detecting the perptmts of crime that
you know of, and evaluate its efficacy.

115



CSs 112 SOCIOLOGY OF LAW

GUIDELINES

There are still in practice many informal methadsdetection,
even if most of them are described as unreliable.

In many villages and rural areas people still gaiviners, witch
doctors, Imams and so on to seek for revelationsanmitters
of offences.

Usually people to whom fingers are pointed areeddk confess
or an evil will befall them. You may assese tefficacy by
comparing the proportion of those identified whduatly own

up, the awe in which people still hold such infolteats, and
SO on.

The most talked about aspect of pre-colonial sootidigeria Justice
process, is the "Trial by ordeal” system. This #gntaaking an accused
person who denies an offence go through some qrdesdnt to bring
out the truth. It is usually resorted to when thisr@a strong suspicion
that the accused committed the crime. In some sesibe may be made
to swallow poison (e.g. liquid from the bark of theisonous sasswood
tree), or where it is a woman accused of killing Ingsband, she may be
made to drink the water with which the husbandpserwas washed
(this still obtains in some parts of eastern Nigdaday). The accused
may also be made to walk across a deep pit (withgel@ous items
inside) on a thin rope laid across it. In each cabkere the accused
survives the ordeal, they were deemed innocenwtliierwise it is
believed that, they were guilty.

This system of trial has been roundly criticiseshexially by western
writers. They hold that there is no way of actu&ihpwing it's efficacy
and that many innocent people may have died irptbeess. We shall
revisit this argument in unit 5 of this module.

3.4 Penal Measures

This refers to the rules regulating the treatmdrdro offender after he
has been found quilty, as well as the measures xetution and
philosophies behind them. The issues of concerremutide heading
include the goal of the measures. The kinds of esmmg options
available, and the rights of convicted offendeds the whole, the
philosophy underlying penal practices in pre-cabrsouthern Nigeria
tended more towards reconciliation than the mod#gas of retribution
and deterrence. It was more akin to therecdr trend towards
reformation and rehabilitation. The idea that ptivei laws were very
harsh and repressive or that penalties were vesgreaes not borne out
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by the experiences of southern Nigeria. Imprisorinveais hardly an

option. The closest that any society camethis most frequently
awarded sentence for crime in modern societies,thv@sroruba'’s idea
of detaining offenders for a short period that thesed to make

restitution. For example, the substantive penaldy tme for him to farm

for his victim for three months. For the three nienhe may be housed
in a small hut in the King or Chief's compound,nravhere he goes to
the farm. Even then this was reserved for the mmesalcitrant of

offenders.

The sentences of pre-colonial southern Nigeria gmdprantly tended
towards the non-custodial. Among the availablearsiwere restitution,
reconciliation, flogging, compensation, self-hdi@nishment/exile, and
death penalty. But again because of the sanctitijuohan life, death
penalty was rarely carried out by the communitg, such a culprit may
instead be taken to a wild or evil forest (may berx) and left there to
die or be devoured by wild animals. He may be boladd and foot,
put into a canoe with limited food and set adriit a river with wishes
of luck if he can untie himself and make a livircgreewhere else.

Where the offence is such as is classified as tamoé against the gods,
the gods were left to wreck their own vengeance @tk often it was
believed that they do.

3.5 Personnel of the Justice System

This heading is straightforward. The issues of eontere relate to the
humans or professionals who man the justice apparkbr example, in
modern societies, organisations like the policayrisp prisons and so
on, with their professionals who carry out legalndtions like
enforcement, adjudication, and correction easilpe®o mind.

In many pre-colonial southern Nigeria societiese thunctions of

enforcement, adjudication and correction were otigidly separated,
but in others the demarcation was quite eatse. In general, the
following categories of people played prominentesolin the justice
process:. secret societies and age grades were mygrertant in

performing the arrest function. But they were desisby societal
members. In a number of cases, the person wrongéulsdamily or

community is the one on whom the onus of enforceriais upon.

At the trial process itself, diviners, oraclistsich doctors, elders/elders
council, and chiefs/chief council or king playee tdominant role. But
since trial was largely participatory, contributsoname in freely from
members who have gathered to witness it. Somettheeslispute may
be just between two individuals, but at the levelttee trial, it may
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translate to between families or even between ge#communities
which the individuals come from.

In terms of enforcing the trial decisions, agaiisiage grades and secret
societies that feature most. Sometimes howevemtheidual wronged,
(or hisfamily/village/community/tribe)s required to exert the revenge.

3.6 Philosophy and Outcome of the Justice Process

The overall philosophy which underlie justice ireqmolonial southern
Nigeria, was that of conciliation and restoring iégtium to society.

The overriding concern was to reconcile the disputasuch a way that
no one leaves downcast or puffed up. Both partiesewold in clear
terms where they went wrong.

The trial process is more like an informakhgaing of caring and
council members rather than stern-looking and isypeal officials that
characterize the formal/modern system.

The repressive and punitive cast of primitigeciety frequently
described by western writers was largely absené @isstomary laws
reflected the values, beliefs, yearnings and aspis of the people.
The procedural laws were simple and very effectiMee trial process
was informal, quick and very cheap. Penal measuegs non-custodial,
less punitive but more restitutive.

The outcome at the end of it all was that justieiected the views of
the people, there was commitment and belief ih Was convenient and
convincing, and was largely devoid of the rancond @crimony that
characterises present day Nigeria legal system.

SELF ASSESSMENT EXERCISE 3

From your knowledge of informal and formal adjudarg processes,
which one will you hold to be more satisfactoryterms of people's
identification with it, and why do you think so?

GUIDELINES

Look at the total process itself and explain th®t to which it
meets the needs of adjudication. Look at the gpttinether rural
or urban.

Relationship between litigants, other membersaziety and the
extent of communities. Ultimately your answer maytied to the
kind of people making use of the system, whethemtbsternised
urban elite, or the traditional rural dweller.
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You should be able to draw an independent coratugiat will
be based on “everything considered.”

4.0 CONCLUSION

In conclusion, we can say that, though lackingsbehisticated features
of developed legal systems, societies of pne-colonial southern
Nigeria had their legal systems complete with th&jom components
expected in any legal system.

In terms of the overall philosophy of the justigstem, it looked like it
was designed to, and did indeed, achieve a hunfémehle system
which ensured equilibrium. This view may however bentested.
Especially by western writers who see non-westegal system as
essentially barbaric, repressive and charactersednany repugnant
features. We shall join issues with such writetgrlan unit 5 of this
module. For now however, you may align with anyhed positions with
your own justifications, or keep an open mind araitwill after the last
unit of this module.

5.0 SUMMARY

In this unit you have learned that prior to theooadation of Nigeria, the
different autonomous tribes which now make up teeefation of
Nigeria, bad their own systems of justice admiaistn. The system
was an informal type and based largely on unwritestomary law in
the south (in the next unit you will learn aboutavkhe north was like).
You have also learned the mean it of the majorsdiwis of law and
have been told that the discussion in the nexethrets of this module
will be according to the same divisions.

The major position that has been pushed in this @specially in its
concluding parts, is that the pre-colonial jussgstem was humane and
served the purpose of justice and society welkds however noted that
an opposite view exist and you need not be hassjigning with my
position.

This unit is long, perhaps the longest in the wiaaarse. But its length

is justified on the ground of laying foundations &l the other units in
this module.

6.0 TUTOR-MARKED ASSIGNMENT

Identify and critically discuss either any form toial by ordeal, or any
form of informal trial process that is still prasgid in your community
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today. Write a maximum of five typewritten pages.
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1.0 INTRODUCTION

In Unit 1 of this module you were told that the 4odonial Nigeria
setting could be divided into two broad parts fbe tpurposes of
discussing justice administration. Unit 1 then teath one of the two
parts, namely southern Nigeria.

This unit will focus on pre-colonial northern Niger The
approach/style would be just as in unit 1. You \Wwilwever see that the
fact that the Islamic Jihadist had conquered thréhrend established the
Sharia system before the advent of British colastiailmakes their
experience different from that of southern Nigeaad justifies their
separate treatment.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Describe the main features of the pre-colofegll order of
northern Nigeria;

Delineate the various types of laws and highligkirtcontents in
pre-colonial northern Nigeria;

Understand the basic features of the Sharia lggéds.

3.0 MAIN CONTENT
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3.1 Overview of the Pre-colonial Legal Order of Nathern
Nigeria

The area now referred to as Northern Nigeria wae ahade up of
autonomous tribes who lived and administered themasen more or
less the same way as Southern Nigeria. Until théy éth century,
when the Fulani Jihadist overran and conqueredtéh&ory. By the
time the British Colonial adventure began in Nigemn 1861, the
northern part had been under the influence of skaarlic rule for close
to a century.

The pre-colonial Northern Nigeria that we are coned with therefore,

Is that of the era of the Islamic rulers. The navts then under a more
advanced, centralised political organisation wittk@o (where Othman

Danfodio established himself) as the headquarters.

The overall leader of the Sokoto caliphate wasssssiby Emirs in
different prominent towns. Islam was not just themghant religion
thereafter, but all encompassing way of life whilso dictated the
nature and character of the legal system.

In other words, the north was operating the Shhagml system. Of
course, there were a few areas in the north (sachivaland and much
of the present day Middle Belt and Christian dortedaareas in the
present north) which the Jihadist were unable orty@enetrate. Those
places operated in ways quite similar to tsewn Nigeria. Our
discussion here shall focus essentially on therliglaorth.

3.2 Substantive Laws

The basic source of law in the Islamic North wae Holy Koran. The
laws are deemed to have been given by God ancestiane. The laws
of the Koran which are necessarily not too elatleoratr exhaustive are
supplemented by some recognised subsidiary soutcesrder of
importance, these are the Sunnahi Hadith (i.e.ngayand deeds of
Prophet Mohammed), Ijma (unanimous agreement ahéehlslamic
scholars), Qiyas (Analogical deductions), and #&dih(subsidiary
sources) which included public interest, legal pregtions, custom and
"Blocking the means". Offences are classified adiogy to whether they
are contained in the Holy Quran (Huddud mdks), or require
retaliatory measures (Qisas), or required disanatip handling (Taazir).
We shall explain these classifications further ilbsequent sections of
this unit.

In terms of defenses against criminal liability, &Agnfant/child), self-
defense, mistake, and insanity were accepted. ib@ban rather than
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being accepted as a defense was itself deemed @ocheninal offence
and can only compound the problems of anyone citiag a defense.

One thing worthy of note is that,- Islamic law,tte extent that it was
largely contained in a book (Holy Quran), as written law. The
tendency to describe it as a customary law is theFenot quite correct,
because customary laws are unwritten. Neverthetlessyur purposes
here, and from the official view in Nigeria, allegcolonial laws are
deemed to be customary laws.

3.3 Procedural Laws

The pre-colonial Northern Nigerian laws on procedwere contained
also in the Holy Quran and other sources. In othards there was no
demarcation between sources of substantive laws smdces of
procedural laws.

The type of offences allegedly committed has ingtian for procedure
and standards of proof. For example, the standaptomf for Huddud
(textually designated) offences are over high. Ugubor testimony of
witnesses to be accepted, the withesses Imeissane, male, adult,
usually reliable, and normally at least three imber giving the same
account. The Huddud offences are seven and include
adultery/fornication, scandal, drunkenness, rebell highway
robbery/brigandage, apostasy and theft.

Since the political organisation of the north wasrendeveloped, it had
a machinery for justice administration. There wdazal policemen”

who effected arrests. Detention was more used ithhahe south, and
there were judges. The trial process was quite Isitogt relatively more
formal than in the south. The legal admmaiste machinery was
manned by Islamic legal scholars mostly.

3.4 Penal Measures

The Shariah system of the pre-colonial NorthergeNa, also gave
expression to all the modern ideas about the gafafunishment. The
available penalties revealed a concern with issagsretribution,
deterrence, as well as reformation and rehabomati

Again penalties were tailored to conform to theibatassification of
offences. For Huddud (textually designated) offsndbe penalties are
already contained in the Holy Quran or Sunna arel jtlige is not
allowed any discretion in awarding the penaltieac®the standard of
proof is met, and the conditions are also mie¢ judge must give
whatever penalty is contained hi the holy bookg, gar adultery, it is
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stoning to death, for theft it is cutting of limband for rebellion it is
death.

For Qisas offences (i.e. murder or grievous bolddym) the penalty is

retaliation of the victim (or when victim is dedtie relevant relation),

or the victim is allowed to opt for compensatiom &ven murder is

compoundable under Islamic law. The relation of deeeased can ask
for "blood money" rather than demanding that thipritbe also killed.

SELF ASSESSMENT EXERCISE 1

Which problems do you envisage in effectirgjaliatory (Qisas)
penalties?

GUIDELINES
Problems of who carried it out?

How to carry it out in exact measures such thas not less or
more than the initial injury.

If the injury is on the internal organs, say areti spleen, kidney,
etc., due to blood, how is the blow to be admineteback with
such force that only the affected organ in thetim is also
affected in the ' offender and in an exact way?

For Taazir offences, the judge is allowed to use discretion in
awarding penalties. The category embracesoH#nces which are
neither Huddud nor Qisas offences. In casb®re an offence is
Huddud, but the conditionalities nor high standafproof are not met,
the judge may also treat such as Taazir amdrd discretionary
penalties. Among the sentencing options availablder Taazir are
admonition, fines, seizure of property, threat, dmiy public disclaim,
reprimand, exile (which today translate to impris@mt),
imprisonment, flogging and death sentence.

3.5 Personnel of the Justice System

Predominantly, the personnel of the Sharia legaktesy are learned
Islamic scholars. In fact, knowledge of Islamicngiples and teachings
is the basis for power wielding in any Islamic syst This is because
the ultimate law on the organisation of an Islarsiate is the Holy
Koran. As such, power, whether legislative, exeeutor judicial is

reserved for those who know what God wants.

The overall head of the Islamic state, i.e. thapgbais chosen not based
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on election or heritage or any other consideratibhe Caliph is
supposed to be the most pious and knowledge&ame goes for
legislative power (ljma), judicial power (wieldedy kthe kadis), or
spiritual and intellectual powers (wielded by tiheaims).

The more upright, pious and learned one is, theéente could be
entrusted with power. In fact, for the Sharia leggstem practitioners
need not undergo any legal training. This is beeagsery thing is
contained in the Holy texts and being knowgkble in it implies
knowledge in all spheres of human endeavors.

3.6 Philosophy and Outcome of the Justice Process

Since the Islamic religion is a total way of lifewhich legal relations is
embedded, it follows that Islamic legal system ad®wves religious
functions. So long as people are committed to éigion, they are also
committed to the legal system that it prescribes.

The implication is that people believe ire tlustice system. They
identify with the outcome of the justice processéaese it accords with
the will of Allah. So just as we concluded regagditne pre-colonial
south, justice in the pre-colonial north was alsadck, cheap and
convincing.

The Quranic laws are seen as divine, higher anerguplaws which
man made law should imitate. It is inconceivableattherents of the
faith that a penalty proscribed by God should béggd by human
reasoning and standards and found to be wanting. Was at the very
core of the recent Sharia crises in Nigeria.

SELF ASSESSMENT EXERCISE 2

Highlight the remote and immediate causes of tleene (2000-2001)
Sharia crises in parts of Nigeria.

GUIDELINES

The composition of the population in the affeciaie, especially
the presence of a sizeable number of Christians.

The lack of adequate consultation and explanatibrvhat it
entails before trying to impose the Sharia system.

The fear (researchable or unreachable) of Chmstihat they
would be forced to live in the Muslim way.
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Political factors in those who wanted to use iutmlermine the
Obasanijo civilian regime etc.

Western writers and Christians described Shar@msshments such as
cutting of limbs for theft, stoning to death forudtéry and flogging for
drinking as barbaric and savage. This was precitbelyway the British
colonialist saw the laws of pre-colonial northerng@&ia. But the
northern people (Muslims) themselves did not aflbdsi not see it in
that light.

It may be concluded, at least from the point ofwiaf those affected,
that the justice system of pre-colonial north easwstability and
equilibrium. The philosophy underlying it was aligious one. The
outcome was peace, harmony and contentment, defadide rancour
and wrangling that characterise present day Nigéeigal system.

4.0 CONCLUSION

The conclusion, just as with unit 1, is that préso@l northern Nigeria

had its own system of justice administration whichsophistication is

comparable to modern legal systems. In philosofihlyad a religious

undertone which did not separate the legal sphera bther spheres. In
outcome there was a belief in and commitment ofpénaple, at least the
muslim north to the legal system.

The British colonialist however saw the system awbbric and

characterized by many repugnant features. In otloeds it fell short of

the British notion of justice. This issue would ta&en up more fully in

Unit 5 of this module. You may wish to read thatt urefore choosing

which view to align with. On the other hand, if ybave already made
up your mind, | hope you can articulate and jusgidyr position.

5.0 SUMMARY

You have learned in this unit that though the piewmial Northern
Nigeria was not a single entity, the earlier corsfju large parts of it
by the Fulani Jihadist put it on the path to acimg\hat. It had a more
centralized political organisation with a vast itery under the political
leadership of the Sokoto Caliphate. The territorgswadministered
according to Islamic principles and the legal systgas Shariah based.
You have learned that the Islamic law is largelyttem though referred
to as customary law. You have also been preseniédtiae different
aspects of law under the system and how religiamsiderations are
paramount. You may want to read unit 3 of modulavBich was on
“Natural law” to have a richer understanding.
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You now know how pre-colonial Nigeria was legalgnainistered prior

to the advent of the British colonialists. The dem as to whether their
methods were barbaric and repugnant to naturat@ust largely yours

to make. But the debate will be revisited lateamit 5 of this module.

If you had any problem in understanding the discusander any of the

major subdivisions, go back and read unit 1 of thalule where each
section contains elaborate statements on whapisoted.

6.0 TUTOR-MARKED ASSIGNMENT

Compare justice administration in pre-colonial herh and southern
Nigeria. Do not write more than 10 typewritten page
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1.0 INTRODUCTION

In 1861, King Dosumu of Lagos, who could neitheadrenor write,
signed a document called tAeeaty of CessiontHe had been assured
that by signing the document, the imperial mightBsitain would be
brought to protect Lagos (his kingdom) from all emes. By the simple
act of signing however, he had ceded Lagos to thesiB and that
singular act set into motion the effective coloisation of the territory
that is today known as Nigeria.

The colonial experience had profound effect onigasadministration in
Nigeria. It marked the inception of a formal/moddegal system in
Nigeria. The legal changes that it brought remdia predominant
features even of present day Nigeria.

In this unit, you will learn about the impositiom superimposition of
the British legal system on the indigenous legatimreery. You will

learn that though the two system existede-bigtside, the foreign
system was the dominant partner and the local oas allowed to
continue its existence only in so far as it did conflict fundamentally
with the foreign one.

2.0 OBJECTIVES

At the end of this unit, you should be albe
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Describe the main features of the pre-colonegal orderof
Nigeria;

Specify the important legal developments that oszuduring
the colonialperiod;

Understand that the British colonialists were enorterested
in instituting a legal system that suited their wayf life and
then exploitative mission rather than the one Huordbetter
with indigenous ways dife;

Understand the critical role that law and the legydtemplays
in creating and sustaining socthange.

3.0 MAIN CONTENT

3.1 Overview of the Colonial Legal Order of Nigeria

The colonial period (i.e. 1861-1960) marked the iquerof the
establishment of a formal legal system in Nigefaor to 1861, British
and other European nationals had engaged in treagy @he coastal
areas (such as Lagos, Benin, Bonny, Brass etd)indigenous people.
In the course of such trades, dispute inevitabbgar Indigenous courts
made attempts to settle them but always not tosHiesfaction of the
foreigners.

With the treaty of cession in 1861 Britain couldyh more visible role
in dispute settlement. It established condolsregulate trade. The
consuls in turn established consular courts, whvehne later followed

by equity courts.

In 1863 a supreme court was established in Lagdst kwas supreme in
name only. In powers it was not more than a magistcourt. The West
African Court of Appeal (WACA) was later establishea Sierra-Leone,
as an appellate court for the whole of West Afritle highest court of
the land (i.e. similar to supreme court of todayaswthe Judicial
Committee of the Privy council (JCPC) which wasLiondon. These
courts applied English law. Our local/native la@sd custom were
however allowed limited scope of operation so lasgit was on civil

matters and not repugnant to natural justice. -

On January 1, 1900 the protectorates (i.e. praletsgritories) of
Northern and southern Nigeria were establishedupgresme court was
established in each of the protectorates. But atjgrcourts were only
supreme in name. They remained subordinated to WAaGé& JCPC.
They were empowered to apply the common law of &mdl the
doctrines of equity, and the statute of generaliegijoon which were in
force in England on the day of January, 1900.
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The protectorates were amalgamated in 1914 into molgical unit
called Nigeria. Three types of courts were esthbllis the supreme
court (again supreme only in name), the Provinmairts and the native
councils. The provincial courts were presided olgrwhites, mostly
administrative officers (District and Resident ©fis). The system was
roundly criticised for being out of tune with theaynings of the people.
The officers were not lawyers, did not know thetoos of the people,
no legal representation in the courts, languagedrarand so on. The
native courts were presided over by chiefs and Iidkaut were under
the supervisory powers of the District Officers.

SELF ASSESSMENT EXERCISE 1

To what extent will you agree with the assertioattNigeria is not and
should never have been a nation and that the amaltgan of 1914 was
a kind "forced marriage"?

GUIDELINES
Background to the amalgamation.

Were the people of the different protectoratessatiated before
the amalgamation?

Are the differences/diversities between the natid south so
serious that they do not make for the existenaehgle nation?

What contemporary problems of Nigeria arecdedle to the
amalgamation? If given a choice, would a the peogddly prefer
separate nations?

Your objective viewpoints on which is preferable.

In 1933 there was a reform of the system, for tte fime. High courts
and magistrate courts were established. There adgfigional reforms in
1943. A separate law for juvenile was also esthbtisn that year along
with juvenile courts.

In 1954, under the Lyttleton Constitution,glliia became a truly
Federal nation with three regions: North, wesast and a Federal
Capital Territory of Lagos. In that year also, WA®/@s abolished, and
the Nigerian Federal Supreme Court became secoiniermarchy after

the J.C.P.C

The over view has focused mainlyon developmenh@judicial sector
of the legal system. There were development inraiheas too that are
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not significant as far as transformation of theoinial pre-colonial legal
system to a formal colonial legal system is conedrr-or example, a
formal police force was established in 1930. Sdverigons were built
in different places. The attempt to train legalfpssionals to man the
justice apparatus was not very successful. Thet fisgerian
professional lawyer was Christopher Sapara Widiawho qualified
around 1889. To meet the shortfall in personné,ittstitution of local
attorneys was created whereby policemen, courkslend others who
have some practical experience in justice admatisin were allowed to
practise as lawyers even without any legal educatio

3.2 Substantive Laws

The major sources of law during the colonial peneals the received
(more appropriately, imposed) English law. This eam the form of

statute of general application in England (i.eidiegion), common law
of England (case law) and the English doetriof Equity. The
legislative houses set up by the different aarngins (i.e. Clifford

Constitution in 1922, Richard's Constitution in 694Macpherson
Constitution in 1951 and Lyttleton Constitution1854) also provided
limited sources of law in form of local legislatigoalled ordinances).
Nigeria customary law also served as a source wfgdarticularly in

civil matters so long as it could be shown thawds "not repugnant to
natural justice, equity and good conscience or nmuatible with any
law for the time being in force". This is knowntas repugnancy test.

In terms of principles of liability, it was the sanas in England and
other modern countries. For criminal law, no onewabe found guilty
of a crime unless the offence is containedairwritten law. Since
customary law was not written, this provisittad the effect of
excluding customary law from the domain of crimilzal.

Among different criteria of classification, offerec@vere also classified
according to whether indictable or non-indictable, whether it
constituted a simple offence, misdemeanor or felony

The defenses to criminal liability were also asEingland today. They
include insanity, mistake, infancy, self-defencepvocation, etc. The
defences remain the same in post-colonial NigeN&. shall briefly
explain what they entail in the next unit, i.e. Ufi

A significant difference between substantive criahifaws of colonial
Nigeria from the pre-colonial Nigeria, is that tleeiminal laws of
colonial Nigeria could be found in written form lbooks. For example,
the substantive criminal law of colonial Nigeria sveontained in one
document: the criminal code. This code was borrofs@e Queensland
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in Australia, another colony of Britain and madeb® applicable in
Nigeria.

SELF ASSESSMENT EXERCISE 2

Read through the provisions of the criminal codespntly in operation
in southern Nigeria and identify those provisiowhich are clearly
foreign and out of tune with the value of Nigerians

GUIDELINES

There are many such provisions, especiallyciiminal laws
relating to spouses, and in the commitment, oradigmts of the
different crimes.

The criminal code is readily available in booksleom libraries
throughout the country.

3.3 Procedural Laws

The major sources of procedural laws in the colop&iod were the
Criminal Procedure Act (CPA) for criminal procedur&or civil

procedure, they are found in the various High Cdlivil procedures,
and rulings of superior courts.

The major principle of liability was that everyoskould be presumed
innocent until proven guilty. Arrest procedures dr@e formalised. The
police was the chief law enforcement agent, thopghkate citizens

could also arrest, provided they hand over thestgdeperson to the
police as soon as possible. Police stations weik With detention

facilities for those accused who could not meetrduriirement of bail.

The trial process also became formalised. It held¢aurts (not under
trees, or chiefs' palaces) and proceeded accotdiagplicit set of rules.
Trial by ordeal or the swearing of oath by "fetiseymbols were
abolished.

3.4 Penal Measures

In the colonial period, penal policies also becdorenalised. Penalties
such as exile and banishment were abolished. loypment became the
major form of sentencing. In addition however, thesere the options of
fines, flogging and death penalty open to the jsddéough in theory,
laying claim to modern ideals of correction andorafation, in practice
the dominant idea was punitive.
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3.5 Personnel of the Justice System

One immediate impact of the colonialisation of Nigewas that there
was a change in the personnel administering justice

The elders, chiefs, Kings, age grades, secret tsegia@liviners, and so
on, who had hitherto been the dominant justicequersl lost out. They
were replaced by British administrators and protesds with legal

training, and by personnel of such agencies apdhee and prisons.

In certain native courts, elders, chiefs, and othestodians of customs
and traditions were still allowed to hold court.tBbeir jurisdictions

were limited to minor civil matters in which custary law was the

guiding law.

3.6 Philosophy and Outcome of the Justice Process

In the colonial period of Nigerian history we arenfronted with a
situation where a legal system reflecting the valolean alien culture is
superimposed on an indigenous legal framework.eSihe values of the
two cultures are different, it is only logical thidwe indigenous people
experience strain and dissatisfaction with justideinistration.

Many of them were reluctant to use the machineryustice and still
preferred their indigenous informal modes of digpséttlement. Those
who used it were discouraged. When the alien systenvoked against
neighbour, the whole neighbourhood may begin tattiiee complainant
as an object of scorn and ostracism regardlesshether they believed
the accused was wrong.

The philosophy of impersonality, and adversariain@ples that

characterise the trial process did not accoitth Wwhe values of the
people. They were used to being arrested, triecheandlised by friends,
elders and people whom they know and live withgbasn a customary
law which they believed in, in an informal settiRging arrested, tried
and penalised by impersonal, sterns looking str@ngecording to an
alien law in the strange setting of a court whichynbe more than a
days journey away and characterise by innumeradeyd in the name
of adjournment was something they just could nenidy with.

The overall outcome was that justice was expensi®y, and not

convincing. It tended also to generate rancour ackdmony among
disputants even after the so-called settlemendumtc
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4.0 CONCLUSION

It may be concluded that the colonial period of éig's history marked
the emergence and development of its formal legatesn. It was a

period during which the developed legal system wfaB was imposed

on Nigeria. The major rationale for the superimposiwas to make the
citizen governable and thereby facilitate thealisation of British

colonial objectives. The superimposition has howeasmne to stay. For
as you shall soon find out in the next unit, thespnt day legal system
of Nigeria reflects much more of the coloniabdcy than the pre-
colonial system. This is rather unfortunate, foe ftre-colonial system
do not only accord more with our values but alsense more functional

for the attainment of societal goals of peace,ilstyabnd harmony.

5.0 SUMMARY

This unit has focused on the colonial legal ordeNaeria between

1861 and September 1960. You have learned the colonial
experience began with the cession of Lagos to Gb#onial British

empire in 1861. You have also learned that in fashg the legal
system to its taste, the colonial masters treabedindigenous legal
system as inferior and of a subordinate statusgémsbus criminal law
was abolished, and customary civil law was allowsly if it passes the
repugnancy test. The conclusion is that the prersal legal system
was more responsive to the yearnings and aspirafitimne people. This
is however not to say that the British system isuamitigated disaster.
Infact there were many new relations of commered tdur local laws
could not have handled but which the foreign laasd.

You are free to disagree with my conclusions, andiraw and justify
your own.

Note: If you have any problem in understandingghbdivisions of the
law under which the discussion has been done Heseiggest
that you take a look again at unit 2 of module dd ainit 1 of
module 4 of this course.

6.0 TUTOR-MARKED ASSIGNMENT

“Critically discuss the emergence and developmétii® Nigerian legal
system from 1861 to 1960”. Write a maximum teh, typewritten
pages. Make sure your essay is not just a repriotiuct what you have
learned in this unit. Clearly show the develepinof the different
components of the legal system such as law, paam&is and prisons.
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1.0 INTRODUCTION

On October 1, 1960 Nigeria became an independdramarhis was
expected to have profound effect on the legal sysiut it did not. The
interest of the indigenous leaders who steppe#d position of the
colonialist were not essentially different from $leoof the erstwhile
colonial masters. So the legal system remaineeélatbe same.

In this unit, you will learn that the nature andacddcter of post-
independence Nigerian legal system owes much nwriad colonial

experience. It reflects a predominantly Westernu@alwhile the

indigenous system continues to play a subordinate iYou will also

learn about military incursion into politics andetleffect that this has
had on the legal system.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Understand that Nigeria has a modern legal sys&shidned
along the lines of the English legal system;

Specify some of the more important changes in ¢lgallsystem
that occurred after independence;

Describe the important features of the currentllsgstem;
Compare the post colonial with the pre-coloniaklegystem of
Nigeria.
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3.0 MAIN CONTENT

3.1 Overview of the Post-Colonial Legal System of ifjeria
(1960-to-Date)

The 1960 independence constitution of Nigeria ndutke beginning of
self rule. But some vestiges of colonialism remdineor example, the
Queen remained the ceremonial Head of Governmdnili whe Judicial
Committee of the Privy Council remained the higluestrt of the land.

The Republican Constitution of 1963, however, chdated
independence. The Queen ceased to be the headtef thte J.C.P. C
(Judicial Committee of the Privy Council) was abbkd and for the
first time our supreme court became truly suprefmdourth region,
namely the mid-western region was added to thetiegighree, thus
further entrenching federalism. The customary cosystem was
reformed especially with regard to their controtl asupervision. Hence
native courts were abolished in the north and weglavith area courts,
and some grades of customary courts were abolishékde East and
West.

On 15th January, 1966 the military struck in a cadiptat. The

constitution was suspended by virtue of the canstih (suspension and
modification) Decree No 1 of 1966. The Federal tdily Government

(FMG) was empowered to make laws for the countayvé made by the
FMG were called Decrees while those made by Statergment were

called edicts. Decree No.5 of 1966 (unification 2eg¢ the country was
transformed from a federal to a unitary governméit.regions were

abolished and provinces created in their place.

A counter coup followed in July 1966. The countrgsareverted from
unitarianism back to federalism and the regionarrested. To forestall
civil war, the states (creation and transition)ysmn Decree 14 of
1967 was promulgated. Twelve states were created fine former four
regions.

Military coups and military regimes have dominatdte political
landscape of post independent Nigeria. There watanMilitary coup
on 29th July, 1975. Political power was handedhm civilians briefly
between 1979 and 1983. By January 1st 1984 théanyilwere back in
power and remained there till May 29, 1999. This wéen the 4th (but
really more like 8 republic came in. This fourth republic is stih i
place and the supreme guiding law is th&91@onstitution. This
constitution has been roundly criticised and isrentty undergoing a
review. But it remains the current constitution.
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SELF ASSESSMENT EXERCISE 1

Read the following sections of the 1999 constitu and attempt a
critique of them: preamble to the constitution,$.5.7, S.10, S13-24,
S.308, S.315.

GUIDELINES

The sections have been most criticised. The preastates, “We
the people of the Federal Republic of Nigeria...li2oeby make,
enact as give to ourselves the following constiuti This is said
to be a lie because the constitution was imprisethb military
and not by the people, to the constitution is alyelying about
itself.

S. 1 (2) talks about who should govern Nigeria.

S.7 is about local government, whose tenure aatk stontrol
over them has generated much controversy.

S. 10 prohibits any state religion. The effectlos on the states
that have adopted Sharia is controversial.

S. 13-24 states all the good things that govermsieould do for
the people. The block of sections is titled “Funeatal
Objectives and Directive Principles of State Pdliclge problem
is they are not justifiable. That is they are nabding on
government and you cannot take any governmentud éor not
enforcing them.

S.308 grants immunity to serving executives pesgichnd vice
president, governor and deputy governors during teaure of
office. It has generated much controversy, becduseans those
people can commit virtually any crime and go sceéf

Most of the other laws of, the federation have agmd intact
whether under military or civilian regime. They cha found in
the “Laws of the federation of Nigeria 1990”.
3.2 Substantive Laws
The sources of law under post-colonial Nigeria ao¢ very different
from under the colonial Nigeria. Neither has thbemn any radical or
drastic change in their content. The sources remain

(@) legislation under which it may be noted thatrdes and edicts
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which are laws made by military regimes have comeBesides,
statutes of general application in England are ooagér
applicable in theory. But in practice most of thémave been
reenacted virtually verbatim by local legislation.

(b)  received English law which include common lalnEagland and
Doctrines of equity as frequently found in casedaw

(c) caselaw and

(d) customary law. Again the customary laws musl pass the
repugnancy test before it is accepted as a soditaa/o

Let it be mentioned in passing that as far as cdmiaw is concerned,
Nigeria now operates two major codes. In Southageia the criminal
code which was borrowed from Australia duritfie colonial era
remains operative with minor modifications. In mamn Nigeria, the
operative criminal laws are contained in the peoatle. Prior to
independence, the north had agitated for a codegtimore in tune with
their predominant Islamic values. The penal cods Wwarrowed from
Sudan/India. So upon independence on Octobet,960; the north
started to operate the penal code.

In terms of principles of liability, classificatioof offences and defenses
to criminal liability, the situation of post-colaliNigeria is virtually the
same as colonial Nigeria. There are however sligifterences in
classification of offences between the north angtsoThe age at which
one can be held to be responsible for his crimaadion remains seven
years and above, throughout the federation. fidiewing defences
among others are accepted all over the countrgnihg mistake, self-
defence, and provocation. By defences we meanretrat if the person
may have committed the criminal act, by virtue bbge defenses he
should not be punished at all or that his/henigfument should be
reduced. An insane person does not know what deirgy. Same for a
provoked (or in the south intoxicated) person. Somdg who does an
act without intention but by mistake should alsa e given full
punishment, and so on.

3.3 Procedural Laws

The major laws on criminal procedures are to bendoin different

documents for the northern and southern Nigeria.tik® north they are
contained in the criminal procedure code (CPC).tRersouth, they are
contained in the criminal procedure act (CPA). Lamscivil procedure
are contained in various high court procegslinin addition, the
enabling act of relevant law enforcement and adstri@miion agencies
also contain rules on procedure.

The general principles of liability, just dkunder the colonial era
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include: presumption of innocence until provenilty, protection
against double jeopardy and observation of the mdug process
provisions contained in section 36 (fair hearing) the 1999
constitution.

Rules guiding arrest include: the person beingssetemust be informed
of the reason for his arrest, he should not bestadewith more force
than is reasonably necessary, he should be gréaiedf he meets the
requirement and where detained, he should not fiyrima detained for
more than 24 hours before he is taken to court.

The court trial itself proceeds upon the adversaniaciple. The judge

sits and listens as prosecuting and defence aft®ramue it out. It is

like a fight (adversary) which the judge observesd gpronounce

judgement upon. Each side calls witnessesciwliiie examines and
which are cross-examined by the other side. The gystem of trial is

not practised in Nigeria. In high courts and higbeurts, both sides are
usually represented by lawyers. In fact for someesa especially
criminal cases, legal representation is a requirgme

3.4 Penal Measures

In theory, the post colonial penal policy is consted around reforming
the offender. In practice however, the routine agemprisonment as
sentencing option, and the deplorable and crudlitons of our prisons
shows that penal measures are more punishmenteatien

Other sentencing options recognised by thartsoinclude: fine,
flogging, and the death penalty. Death may be hbygimgy or by the
firing squad. Probation exist in the books butasely used, and even
then it is restricted to juveniles.

Custodial methods, especially imprisonment, renth@ most common
sentence. Most of the prisons are on the modelotn@l type with

high fences. There is only one open prison (Kakyen prison at
Kaduna) in Nigeria. There is also only one boststiiution (again at
Kaduna) for Juvenile offender. Though there areumlver of remand
homes, the prisons are congested, and those agvaiahare even more
than the convicted inmates. Prison rooms are oedupy as many as
four times the number of inmates they are meant Foiod is poor,
medical facilities are lacking, and there is litde no opportunity for
training and recreation.

3.5 Personnel of the Justice System

In line with the requirement of a modern/fatmegal system, the
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personnel of the Nigeria system are formalised. Fblce is the agency
charged with law enforcement. It makes arrests, iantbwer courts,

conduct most of the prosecutions. The law allowisape citizens to

make arrests especially when the crime is commitiettieir presence.
But they are to hand over such an arrestee, as a®@ossible to the
Police. Note that even when vigilante groups penftaw enforcement
functions, they are only doing so as private citz@and have no legal
power to torture, detain and do many of the otheydo.

The trial process of the post colonial legal sysiemominated by legal
professionals or people with legal training. Theges, prosecutors, and
lawyers are all supposed to be trained lawyersimditdd scope for
participation is however also given to lay people. (people not versed
or learned in the law). For example in lower couldy people can act
as judges. Customary courts in the south may b&dae over by those
knowledgeable in the customs of the people, whiteaAcourts in the
North may be presides over by alkalis whosdy qualification is
knowledge of Islam.

Government organisations such as the prison senacewelfare
department are in charge of corrections. Thesalacetrained personnel
in the mould of para-military organisations likeetRolice. Other para-
military organisations which also partake stijce administration
include Immigration, Custom service and the Natiobaug Law
Enforcement Agency.

3.6 Philosophy and Outcome of the Justice Process

In theory, the post-colonial legal system restshamane, rational and
goal oriented principles. The various components iater-dependent
and the handling of offenders appears quite cedlisin practice
however, the operation of the legal system leavashno be desired.
Just as with the colonial system citizens stillrse® experience a
feeling of alienation with the legal system.

In nature, majority of Nigerians are still tradited and prefer informal
modes of dispute settlement carried out by famileares. The whole
system of police, court and prison systems stiinséoreign and alien.
The situation is further compound by a growing issdion that these
modern agencies do not serve their expressed mgpos

SELF ASSESSMENT EXERCISE 2

Do you agree that modern law enforcement agenciesnat serving
their expressed purpose?
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GUIDELINES
Clear identification of the agencies and the puegasach should serve.

To what extent have those purposes been serveditdiqn of the
reason for your position on this.

Do you have facts and figures? Think over whatditeation would be
like if those agencies were not there at all. Thatdo what it would be
like if certain things are alone to improve the fpanance of the
agencies.

Many people now prefer to report then- complairfitg iis minor to
community elders and if it is serious to vigilamoups rather than to
the Police. People go to sleep feeling more settiney have employed
their own guards or contributed to a Neighbourheach/vigilante
fund, than relying on the Police.

For cases that go to trial stages, the technicalitthe language, the
impersonal setting, the stern looking judge wittifiaral white hah", the
interminable delays and adjournments, have tenalédistrate litigants.
Many complainants simply stop attending trials, lifeg that their
problems are being compounded.

There is also widespread disillusionment with thresgm system for
creating criminals rather than reforming them.

Above all, those processed by the system seenate li¢ with feelings
of dissatisfaction regardless of whether they hheen processed as
complainants, accused or even as mere witnessebnd of mutual
hostility and acrimony also tend to characterisbssguent relations
between litigants/disputants rather than the redation that was the
major preoccupation of the pre-colonial system.

4.0 CONCLUSION

In conclusion, we can say that the post-colonigdlerder of Nigeria is
not essentially different from the colonial legabler. The indigenous
people have however not totally left their trachtableanings to come to
par with the foreign values that the legal systdueg expression to.
There seems to be a dual legal system in operatmnust in terms of
the north and south creating different codes, s & terms of the
tension between the traditional/informal and thedera/formal. Which

Is the way forward? | reserve my answer to the kwmiieg unit of this

course where problems and prospects of the Nigéegal system are
discussed. In the meantime, you are free to forrauaur own ideas
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about a solution to the problem.

5.0 SUMMARY

In this unit, you have learned about the signifidaatures of the post-
colonial legal system of Nigeria. Just like the atoal system, it is
fashioned after the English legal system. You haaened that though
stuck with a modern system based on foreign valhesattitude of the
citizens remain largely traditional. The outcome as legall/justice
machinery which many people are reluctant to uses Tust not be
interpreted to mean that the legal system has eo @8 the contrary
there are many things that the post-colonial systemhandle which the
pre-colonial system cannot even begin to conteraglag. traffic laws,
contract, transnational crime etc.). The point hoaves that more room
can be given to certain elements of the pre-col@ystem to play a part
in the modern system, instead of the present sutaigdposition, that it
has been consigned to.

6.0 TUTOR-MARKED ASSIGNMENT

In which significant respects would you considee thost-colonial
Nigerian legal system to be superior to the predual legal system.
Write a maximum often typewritten A4 pages.
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UNIT 5 ISSUES IN THE DEVELOPMENT OF THE

NIGERIAN LEGAL SYSTEM
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1.0

In the course of the first four units of this mogllBome debatable issues

3.1 Issues of Substantive Law

3.2 Issues in Procedural Laws

3.3 Issues in Penal Policies/Measures

3.4 Issues in Personnel/Staffing of the Justicelvary
Conclusion

Summary

Tutor Marked Assignment

References/Further Readings

INTRODUCTION

recurred which for space constraints and to avejktition were not
pursued. This unit will now take up some of thasies with a view to
briefly but critically examining the contending wis.

In this unit, you will be exposed to the contendingws about some
aspects of our traditional justice system vis-a-hs modern legal
system. You will learn more about the repugnancytrwe, the
principles of natural justice, and other debatiddaes.

2.0

OBJECTIVES

At the end of this point, you should be able to:

3.0

144

Understand the tension between the traditicaad modern
aspects of Nigerian legal system;

Make informed contributions to the enduring delmtenvhat the
Nigeria legal system should emphasise/ de-emphasise

Link some of the problems of present day Nigergalesystem to
its dual heritage.

MAIN CONTENT
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3.1 Issues in Substantive Law

The major issue of concern here is the suhatdi status given to
customary rules as a source of law. First the craaspect of such laws
was abolished in one swoop by the provision th&y amitten laws will
apply to criminal offences. For example, 8.36(1%) the 1999
constitution states that a person shall not be ictety of a criminal
offence unless that offence is defined and the Iperthereof is
prescribed in a written law. S.3(2) of the penaleof Northern Nigeria
also states: “After the commencement of this law, person shall be
liable to punishment under any native law or custoBee also S.4 of
the criminal code of southern Nigeria.

The import of all these is that customary law iplegable only in civil

matters. But even within this limited scope, theemgpion of customary
law is subject to its passing the repugnancy tesother words, the
judge can only apply it, when it is "not repugnamtnatural justice,
equity and good conscience or incompatible with Ew at the time
being in force". It must also be generally accepfte problem is that
the standard of repugnancy was (during colonidl aral is still being
judged by foreign, or specifically, British values.

These two spheres of subordination of custonmatgs (it must be
written to be applicable crime, and it must pass ripugnancy test to
apply to civil matters) have been sources of somélpms and debate.
For example, it is argued that it will not take rhuo write and codify
customary laws of the different areas of Nigerigavernment is really
interested. Besides, the Islamic law of remth Nigeria is already
written. Why is it described as unwritten for therposes of making it a
customary law?

The repugnancy principle has also been roundlicis#d as a vestige of
colonialism. This has also caused problems in trthnand the recent
sharia crisis was part of the problems. The Islamaich claimed that if
their religion prescribes cutting of limbs for thednd they believe in it
and want it like that, it is wrong to use foreigi@redards to describe
Islamic criminal law as barbaric and repugnantatural justice.

The question remains, why should the customary ¢tdvwNigeria be

subordinated to the customary law of England in dperation of the
Nigerian legal system? Is the issue merely oneatrigiism/nationalism
or do the advocate of a higher status for our cuaty laws really have
point? Is it possible to give full expression ta many customary rules
in a modern legal system?
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SELF ASSESSMENT EXERCISE 1

Should the customary laws of Nigeria enjoy ghbkr status in the
Nigeria legal system?

GUIDELINES

First try to ascertain the meaning of and the ennof customary
law.

Leaving the issue of nationalism/patriotism asidey to

determine if the content of the various customaigg are really
adequate, civilised, and flexible enough fday a more

conspicuous role in modern Nigerian society.

If some aspects of customary laws are actuallygeant, there
are ways to excuse the repugnancy and at the samedise the
laws from their subordinate positions.

3.2 Issues in Procedural Laws

The issues here also revolve largely around thegrgncy principle. It
has been argued that the operation of the pre-@blustice system did
not meet the requirements of a modern system aadittliell short of
natural justice. For example, the process of wiaéreby litigants swear
by potent objects (instead of by the sacred boakbklay Bible/Holy
Quran), or the trial itself which involve some foohordeal.

A comparison of the pre-colonial and posboml trial process
however, do not bear out such easy dismissal gbitereolonial system.

If we look at the process of oath- taking it istquobvious that even
today, the swearing by potent objects (e.g. iramnhor other fetish
symbols) are more efficacious than the holy IsooKhere are
professional liars who can take the witness stamwar by the holy
books and go on to lie, yet nothing happens to th®ame for public
officers who upon assuming office, swear by theylmoks to serve the
public interest but only end up looting the pulieasury. The people
seem to believe in the potency of pre-colonial aatfects than in the
holy books.

The trial process itself which involved ordealghe pre-colonial period
was also considered more efficient and effectivevds cheap and it
achieved results. It also met the requirementsheftivo fundamental
principles of natural justice namely: audi alterpatem (Hear the other
side) and nemo Judex hi causa sua (You cannoflmge in your own
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case). The trial was cheap, convincing and accondddthe beliefs and
values of the people.

The modern trial process is very expensive, al@mails many delays
and the people do not believe in it. Foxample, the adversarial
principle whereby the atmosphere of a fight is wéas estranging.
Even many of the due process provisions meant aoagyee fair trial do
not accord with the values and norms of the pedplg. in furtherance
of the principle of Presumption of Innocence, asuged person can
keep mute during the whole trial, because the asusot on him to

prove that he is innocent but on the prosecut@réme that he is guilty.
But under Nigerian values, somebody who is innogentxpected to

shout and proclaim his innocence keeping mute usliysinterpreted as
a tacit acceptance of guilt.

The pertinent questions include: which of the tpabcesses is best
suited for achieving the goals of the justice sy&tds it not possible to
combine the best bits of both systems? Should va&nréhe charade of
holding the "holy" books by the right hand and agkpeople to swear
in the name of God when we know that nwe qespecially the
criminally minded) believes in any effect resultingm such swearing?

SELF ASSESSMENT EXERCISE 2

“Which of the two systems of trial (traditional amdodern) do you
consider more suitable for achieving the goal$eflegal system”

GUIDELINES

Establish what you consider to be the goals ofi¢gal system.
Highlight the features of the two systems of trial.

Which of them will facilitate achievement of thealds better?
Why do you think so?

3.3 Issues in Penal Policies/Measures

The pre-colonial penal practices were dominated noy-custodial
measures. The colonialist brought the idea of isgmmment and it
quickly became the most frequently used option eftencing. The
current global trend, however, is towards mHutionalisation and
non-custodial methods of correction. This accordsremwith the
reformative/rehabilitative ideal of punishmentidtsurprising that while
the advanced world, including Britain, our erstwhtlolonial master, is
moving increasingly towards non-custodial (i.e. {mprisonment or
non-confinement) measures, Nigeria is increasibgboming custodial.
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In this regards, it has been argued that the pl@@d policies were
better. It is not easy to train people for conditi®f free, responsible
living in society, under conditions of captivi The irony is while
Britain is abandoning imprisonment and relying moneour traditional
measures such as fines, restitution, reconciliatibgeria is abandoning
those traditional measures in favour of imprisontnen

The effect is obvious. We have more criminals ammdlenwecidivists (i.e.

repeat offenders). The prison serves as a tragriognd where they are
dehumanised, and they learn more sophisticatets kdm hardened

and habitual criminals.

There is no need for problem questions here bectgsessue is very
clear. If Nigeria is truly desirous of giving prael demonstration to its
theoretical commitment to rehabilitation (and notprisonment) of
offenders, it should borrow from penal measuregsopre-colonial past
and learn to rely less on imprisonment.

3.4 Issues in Personnel/Staffing of the Justice Maimery

The traditional/pre-colonial Nigerian mentalityf having familiar
people take legal decisions about other peoplé stkms prevalent.
There is widespread suspicion and distrust of crnjustice agents.
Hence, many people now shun courts in preferencenformal modes
of adjudication. People only go to court when tlaeg strangers or the
situation is such that their relationship has detated irretrievably.

Of late in Nigeria, informal modes of law enforcarhbave also gained
ascendancy over the formal modes. Neighbowurheatches and
vigilante groups are being set up in virtuallystheets. Ethnic militia are
also daily springing up not just to supplement toutomplete with, and
if possible displace regular law enforcement agesicThe incidences of
jungle justices such as lynchings or using hireshssins to settle scores
is also on the rise. All these developments sugdisgtusionment with
the modern/formal agencies of social control.

There is a lot that the Nigerian legal system @ard and borrow from
the traditional system.

4.0 CONCLUSION

The conclusion to be drawn from the discussionasoid that, there is
much good in the traditional system that has besradled in favour of
Nigerian present legal system. You must not getiri@ession that we
are advocating for a full return to the traditiosgstem. There certainly
are some repugnant features of that systamd, it will be quite
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inadequate in meeting many modern needs that d &g em must
respond to. Rather, the point is that much can dreotwed from the
traditional system which reflects the traditionalues still dominant in
the minds of many Nigerians, to supplement the modgstem.

A situation where the traditional system is treasdso inferior that only
aspects of it that are compatible with thespnt legal system are
allowed to survive, is counter productive. Ilnages the indigenous
values of the people, assumes that the modernnsyistg@erfect in all
respects, and belittles our much orchestrated e#gnt and sovereign
status.

5.0 SUMMARY

In this unit, you have learned that the subordirsa#us accorded our
traditional legal values in their coexistenaith the modern legal
system is a source of problems in the attainmenfusfice goals in

Nigeria. It has been suggested that more expressionld be given to

traditional values especially in the trial processl in the execution of
penal measures. Note however, that the view thatblean pushed here
is largely one side strong arguments also existlferopposite view that
traditional concern should actually be further depbasized if we want
our legal system to meet our aspirations. You rhayefore want to take
a different position from the one adopted heree Bocial sciences
unlike the physical and natural sciences, do althsagreement. Your
view must however be grounded on concrete, supargarment.

6.0 TUTOR-MARKED ASSIGNMENT

“The Myriads of legal problems presently batieg the Nigerian
society can be best addressed by de-emphasisitigathgonal elements
in our legal system.” Critically discuss. Write aaximum of ten
typewritten pages.
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MODULE 5 LAW, SOCIAL CHANGE AND
EMERGING LEGAL STRUCTURE OF
NIGERIA

The focus of this module is the dynamic relatiopsbetween law and
social change in Nigeria and how this has impacedhe emergent
legal structure of the nation. There is an endugngtroversy in the

social sciences on the relation of law to sociange. One view sees
the two phenomena as partners of equal statuseiretiyendering of
social progress. Another view maintains that sadi@nge is the leading
partner while law just follows and reflect the cbas. Yet another view
posits that it is law which actually leads and dralpng social changes.

In reality, each view has its own merits. Determgnivhich comes first
between law and social change becomes as diffasildetermining
which come first between the egg and the chickeme Tebate is
however, now largely academic for it is now widetgognised that any
of the two could come first depending on the situmtind circumstance.
But what is incontrovertible is that they tend tmsolidate and reinforce
each other. A change in one without a corresponciragnge in the other
creates tension and may in effect mean no charglé at

This contemporary wisdom is aptly demonstrated bg Nigerian

experience from colonialism to date. The historytleé Nigeria legal

system has been one of an intricate and cloagked relationship

between law and social change. While it is diffidol say whether it is
social change that led to the treaty of cessioa81, or whether it is
the treaty that led to the social change, it isyveasy to see that since
1861, law and social change have walked hand-ikhan

This module is made up of four units. The firsttuiticuses on the
impact of colonialism in structuring the Nigerig# system. It reveals a
great reliance on law by the colonialist, in tryibg create a social
structure that is conducive to the realisation hadirt aims, manifest or
ulterior.

In the second unit, the impact of Nigerians pdtimdependence both
as a significant social change, and as an oppadyttor using the law to

create compatible social changes in other sphem@samined.

Unit 3 takes a look at some global trends and tfezethey have had on
the Nigerian legal system.

In unit 4, which is the final unit of the modules(avell as the whole
course), the significant features of the emergegall system of Nigeria
is highlighted. Thereafter its problems are exawhinand the unit
concludes naturally, on the prospects of the Iegstem.
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Unit 1 The Impact of the Colonial Experience on &tig’'s Legal
System

Unit 2 Impact of Political Independence on Nigesihegal
System

Unit 3 The Influence of Modern Global Trends

Unit 4 The Emergent Legal Structure: Problems amdptcts

UNIT 1 THE IMPACT OF THE COLONIAL
EXPERIENCE ON NIGERIA'S LEGAL
SYSTEM

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Law and Social Change in Colonial Nigeria
3.2  Establishment of Formal Social Control in Niger
4.0 Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References/Further Readings

1.0 INTRODUCTION

Much has already been said on the history of tlgeei\a legal system in
the last module. The purpose here is not to regatolonial history,

but to select those aspects of it, which had sicgmt impact on the then
legal system and have endured in one way or ther athinfluence the
present structure and character of the Nigeriaal legstem.

In this wunit, you will learn that the colonial mast relied
overwhelmingly on the legal system to fashionedtbatkind of society
they wanted out of Nigeria. The Nigerian colonigperience was about
the coming together of two different kinds of peoplith alien cultures.
Infact the natives themselves (i.e. apart from wWigte colonialists)
were not living together as a people and had neesehnationhood. To
weld the diverse peoples and culture into a palitentity, the law was
used, not just as a legal framework to reflectfrereaching changes,
but more importantly as a tool to forge further mipas that will
consolidate and give meaning to the new dispensatio

2.0 OBJECTIVES

At the end of this unit, you should be able to:
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Understand how law can be used to bring about Iscltzéange,
and how social change can bring about change in law
Explain the importance of law in the creation alcdonial state;
Describe some of the fundamental changes in tred $3gtem
and social relations of people during colonialism.

3.0 MAIN CONTENT

3.1 Law and Social Change in Colonial Nigeria

Prior to 1861 there was no Nigeria, talkless oégal system to talk of.
There were just relatively autonomous tribal soegetn the society,
while the Fulanis through the Sokoto caliphate wexéending their
control all over the north. British and other Eugap nationals were of
course engaging in some produce trade along thsetatoareas with
some natives (slave trade having been abolished).

The signing of the treaty of cession by king Dosunamd four of his
chiefs was a legal act whose effect was to cedeod ag Britain and
thereby effectively making it a colony. The subsagucreation of the
Southern and Northern Protectorates and tlaemralgamation into
Nigeria in 1914 were all legal acts whose effeces@ofound. In other
words, those events illustrate in clear terms thgsaby which law can
effect social change, or at least give recognitiosocial change.

The capability of law to do such things, howevepehd on the context
and general socio-political milieu of law. In prelanial societies, law
(or customary rules) were a by product of the &bgerience of the
people. As such, they could not really create $atiange. For law to
be at the forefront of social change, a formal legachinery is needed.
This is precisely what the colonialist did. Theatseof cession marked
the beginning of a formal legal system in Nigek#hen the impact of
colonialism on Nigeria's legal structure i®ing discussed, it is
important to bear in mind that it was colonialistself which brought
about the institutionalisation of a formal legas®m in Nigeria.

The development had far reaching implications oer thdigenous
framework of justice administration. Formal agescigke the police
arose to enforce law instead of the hitherto pesvaimethods of self-
help remedies, age-grades and secret societieeldées, family heads,
priests, chiefs and others who handled dispute gaseto courts and
trained lawyers. Prisons were constructed, law® weitten.

To make all these things possible, including thpliagtion of English

laws, and imposition of English legal system, iagain on the law that
the colonialist relied. By simple proclamationsuds, laws, and whole
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protectorates were created.

New relations of commerce, hitherto unknown to coery law also
emerged. New laws were needed to regulate suctioredaand again
English laws were relied upon. The economy was riwex and trade
by barter and, later exchange by cowries had te giay.

SELF ASSESSMENT EXERCISE 2

Cite some examples of the new relations of comméraecame up and
the kind of laws that would be needed to regulagent

GUIDELINES

Think in terms of a primitive society that was tehind even the
present day rural societies that you know Tfiere were no
factories/industries to manufacture anything anlarge scale,
except people for family holdings dealing with partar crafts.
No currency par se (except say for cowries in sa@mea). No
vehicles, and no written laws.

So while such societies may have criminal law bsedbere was crime,
and land laws because many civil conflicts wereualt@nd, there were
unlikely to be company law and constitutional ldWwlaws of contrast
were available they would be very rudimentary. flo&ons of agency,
partnership, limited liability companies, hire poiase, sale of goods law
and so on would be foreign and could only have comaith the new
relations of commerce. It is not surprising thag¢revoday; Nigeria laws
in those areas remain mere verbatim reenactmeisgiish laws.

The colonial government, also by law/proclamatiohargged the
ownership structure of land overnight. It took thik land of the colony
and vested it in the crown. For example, the Land Blative Rights
Proclamation of 1910 stated:

All native land and all rights over same are hereby
declared to be under the control and subject to the
disposition of the government and shall be held and
administered for the use and common benefit of the
natives.

It is instructive to note that this 1910ogamation formed the
foundation of the 1916 Land and Native Ordinansewall as the Land
Tenure Law of 1962, and the Land use Act of 1978ettily in force.
They all have the effect, by mere pronouncementwi of divesting
citizens of ownership of land, and vestingnership of same on
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government. We shall discuss the Land Use Act asstance of trying
to create social change and social justice thrdanghin the next unit.

The many ordinances (colonial legislation) promtédgaduring the
colonial period had the effect of instituting neagél machineries or
modifying existing ones. The overall effect was gstablishment of a
formal machinery of justice. This development haphificant effects in

changing the behavioural patterns of the peopleTbey were forced to
make use of the formal machinery not necessarilycbgrcion. For
example, when the chief, palaces and native cawotdd no longer
exercise jurisdiction in criminal cases, those Iagd in criminal cases
found they have to make use of the formal coumscivil matters

involving foreigners and locals, they were alsocéal to make use of
formal courts. Their transactions with foreignererg regulated by
foreign rather than customary laws. Even the cayersed were foreign
currencies.

Another major way in which the colonial legal ®ya forged new

patterns of behaviour among the natives was way it largely

replicated practices in the imperial country in twdonies. In short, the
legal system was fashioned in such a way as ttitédeithe realisation

of British exploitative aims. No matter how veheitgithey insist that

theirs was a civilising mission, the facts on theumnd showed that
Britain benefited a lot from its colonies.irdral resources were
savagely exploited, the rail system was constructesiich a way as to
carry produce from the interior to the coast fopax, education was
lopsided and designed to create "white marblack man's skins".
Everything was geared towards creating a dociled@nt indigenous
citizenry that is conducive to British drive to der maximum economic
benefit from the colonies.

As Oloruntimehin puts it:

The colonial authorities, realizing the importanaie
the legal system as an instrument of social chamag,
used their powerful position as rulers to estabéisd
operate a legal system which would function for the
achievement of effective government which was
considered a necessity for the derivation of maximu
economic interests (1984:212).

As much as we may castigate the colonial legal esystfor its
lopsidedness and its being used to achieve ultenotives, there is
something that cannot be taken away form it. Itugid about some
major changes in the political, social and othedtcape of the nation.
In fact it marked the establishment of formal sbcantrol (distinct
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from the hitherto largely informal system of sowmation, and group
pressure) in Nigeria. In the next section we sbiadifly look at the ways
in which formal control was established in Nigeria.

SELF ASSESSMENT EXERCISE 2

What do you understand by statement that "colmmealmarked the
establishment of formal social control in Nigeri&';

GUIDELINES

What was social control like before colonialism?vas largely
informal and left in the hands of families, and agsations. No
formal court, police, prisions, etc. Infact someabes did not
even have government at least not in the sensecahtaalised
political authority.

With colonialism the situation changed. Courts avestablished,
prisons were built, police formed and government
institutionalised.

3.2 Establishment of Formal Social Control in Nigeia

The British efforts in this direction are more atws in the history of
the establishment of the court system and the pweanted to the
various courts. The first courts, namely tb@nsular courts, equity
courts, and Lagos Supreme Court, were establislaadlyrto provide a
peaceful atmosphere for the commercial actwitdong the coastal
areas, between natives and European nationals.

Then as the colonial adventure proceeded into miberior, you find
British companies such as the Royal Niger Compaewyd granted
powers to administer territories. Later on, theritery of the Royal
Niger Company (RNC), which later became the oikrs/protectorate
and still later southern protectorate had its owpreme court, while the
northern protectorate also has its supreme co{ftsearlier explained
in module 4, these supreme courts were supremarnmeronly, and no
Nigerian court actually became supreme until 1968th protectorates
were created in 1900 and their respective supremats were
empowered to apply common law and equity as wellstasutes of
general application in force in England on thetfitzy of January, 1900.

In 1914, the two protectorates were amalgamated tit:é colony and
protectorate of Nigeria. Their laws and legal systevere harmonised,
their respective chief justices were abolishedingls chief justice and
single attorney general were appointed. The Supt@met ordinance
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of 1943 further strengthened the legal systdimat same year the
children and young person ordinance was adopted.

In terms of law enforcement, the modern police dodid not emerge
until 1930. Before then, some ad hoc arrangemeetg wnade by the
respective protectorates. Since the colonial gowenmt was always
attempting to ruthlessly suppress dissent, theceoliorce had a
paramilitary stance. They were made up predomiparitex-slaves, ex-
soldiers, and sometimes ex-convicts. They werellyssiaffed by non-
locals and this made it easy to unleash them inual ¢dashion on the
natives. Infact, they were used several times iiitany expeditions. In
1930, the Nigeria Police Force was formed largetyfthe remnants of
the West African Frontier Force (WAFF) asllwas the Hausa
constabulary Dogorai in the north. It was an exgkly male force, and
females were not recruited until 1955.

4.0 CONCLUSION

It may be concluded from the foregoing discussluat the experience
of colonialism has had a tremendous impact on Mgelegal structure.
It marked the establishment of a formal social manmachinery, and
was characterised by many ambitious attempts taheséegal system to
bring social changes that are in tune with theowisof the colonial
masters.

5.0 SUMMARY

In this unit, you have learned that the coloniakdied very much on the
legal system in achieving then-colonial missiorNigeria. The creation
of the protectorates and the entity called Nigeviere accomplished
through legal proclamations. Thereafter the law wsidkrelied upon to
bring about changes that suited the new dispemsd@lb course, where
the changes were clearly discordant with locaiebl the coercive
instrument such as the paramilitary police forge=re brought into
ruthlessly suppress dissent and restore order.

6.0 TUTOR-MARKED ASSIGNMENT

Examine the view that colonialism marked the esthhient of a formal
legal system in Nigeria.

7.0 REFERENCES/FURTHER READINGS
Aguda, T.A. (1986). “Nigeria in Search of Socialstice through the

Law”, Occasional Paper 1, Lagos, Nigerian Instinfté\dvanced
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1.0 INTRODUCTION

In continuation of the modular goal of examininge thhelationship
between law and social change, this unit situdtesdiscussion within
the context of post-colonial Nigeria. The attaintnehindependence for
any country is a significant event which is expdcte have profound
impact on the legal system. Since a legal systetargely shaped by
those in power, and since Nigeria independence maachange in
power from white colonial masters to indigenous powvielders, this
power change is expectedly reflected in the ro the law is made to
perform.

In this unit, you will learn that the changes brbugabout by
independence were not as profound as would have dqeected. First,
because the new indigenous master had interests/éna not radically
different from the erstwhile colonial masters. Asekcond, because the
independence was more a political independence \itfle or no
economic independence. Nevertheless there were smigreficant
changes.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Explain why Nigeria's legal system continues bear deep
imprint of the colonial legal system notwithstanglinits
independence;

Describe some of the important changes that hage nessed
in the attempt to use law to create soci@nge and social
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justice;
Understand why the law has been used more radicalter
military than under civilian regimes in Nigeria.

3.0 MAIN CONTENT.

3.1 Law and Social Change in Post-Colonial Nigeria

On 1st October 1960, Nigeria gained independerma fBritain. That
event itself was a legal act, for Nigeria did nawvé to engage in any
bloody war to get independence. It was handed tpdmeto say “on a
platter of gold”, by signature, reminiscent of 861 Treaty of Cession.
Many have since described that independence as rmelécal
independence which left the country economicalgdtito the apron
string of Britain. It has been described as a #ad file independence
and some writers will not use the word "post-cahbiut would prefer
to say “new-colonial” Nigeria.

SELF ASSESSMENT EXERCISE 1

Why is Nigeria said to have gotten her independemrca “platter of
gold” and why is the independence described as fflageand file?”

GUIDELINES

Platter of gold becuase she did not have to fightwage a
war/bloody revolution to get independence. Comghre with
many other African countries which wage long draout wars
to get independence.

“Flag and file” in the sense that there is a Nigeiflag to testify
to her independence and sovereignty andethisr a file
containing documents by which it was granted pulti
independence.

What the sceptics are saying is that so long asctuntry has
been unable to achieve independence and foreigntroes still
dictate policies to her, the country cannot be daide really
independent.

Whatever the case might be, the fact remains ghéban October 1960,
Nigerians became the rulers of Nigeria. Largelyaose the indigenous
leaders who stepped into positions vacated hay dolonialist share
identical interests (capitalists) with the colonadsters, the structure of
colonial legal system has remain largely intacte Thanges that the
legal system has been used to effect have alsdewn as drastic as
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would have been expected. All the same, there igainsaying that
some changes have been attempted and a numbezrofsilnccessfully
accomplished.

The discussion that follows will be under two headi civilian
administration and military administration. The itaity has been bolder
in using the legal system to bring about desireghglks. But there have
been changes under both administrations. Thivoth in terms of
altering the legal system to respond to social gearand also in terms
of using the legal system to create desired sobehges.

3.2 Law and Social Change under Civilian Administraion

In the 42 years (i.e. 1960 — 2002) of Nigeria's qglexred post
independence political history, the civilians hauéed her for only 14
years (1960 — 1966, 1979, 1983, 1999 to date 0@2)

In those 14 years the civilian have tried withimgsing constraints (of
having a vested interest as capitalist interesheperpetuation of the
colonial legacy, manning an economically dependeation, and
limitations of the requirements of rule of law), ke the legal system
respond to and reflect the socio-political envir@emiy and to use it to
create desired social changes.

The fact of the independence itself, and the a#tehdhift in leadership
from colonial to indigenous masters is a very gigant social change.
But this changes which as earlier noted was alema change, had to
be made meaningful only by law. The law was neddecdonsolidate,
reinforce it and reproduce it across the Ilehepectra of social,
economic and political institutions throughout thed.

In terms of changes in the legal system itself nete that the Nigerian
Independence Act of 1960 abolished the coloniakl&alidity Act of
1865 as far as Nigeria was concerned. By the fagtdependence, no
Act of the British parliament passed after indemu# could extend to
or be deemed to be applicable in Nigeria any mBugthermore, the
British Crown lost power to legislate for géria. The Nigerian
parliament became empowered to repeal or amenthalActs of the
British Parliament that had hitherto extended tgdda. Many British
laws were in fact repealed or amended, though alityethose some
laws were simply reenacted (most times verbatinipeel legislation.

It is noteworthy however, that the British Queemaied the Head of
State, while the Judicial Committee of the Privyu@ail in London
remained the highest court of the land. The 1963puBkcan
Constitution of Nigeria corrected both anomalied &or the first time,
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the Nigerian Supreme Court became truly supremeheshighest court
of the land. A fourth region, the mid-west regioasialso created.

The legal education Act of 1962 ensured that praogrs of law in
Nigeria do not just regurgitate British idebg introducing a local
content in legal education.

Various laws were also enacted to establish vamougsorations such as
Electricity, Railways, Ports, Defense, AirwayShipping, Insurance,
Petroleum, and Security Printing and Minting. ltsma the spirit of

National development and since individuals who dafloulder the cost
of these giant concerns were not available, theegouent took it upon
itself.

On the whole however, the development of the leyatem and the
conscious use of the law to effect changes have bewe pronounced
under military regimes.

3.3 Law and Social Change under Military Administraion

The military have ruled Nigeria more (ruling for 28t of the 42 years
of independence) than civilian administrations.h@ps because they
are not hampered by provisions of legality, theyendeen bolder in
using the legal system to effect changes.

Infact, the very take-over of power by military menillegal and it is
not surprising that one of the first causality afiay successful coup is
the Constitution which is suspended.

The first military regime in Nigeria came via a pod'etat in January
1966. It was easy for the head of the military gufguiyi Ironsi) to
wake up one day and turn Nigeria from a federatbm a unitary state.
In other words, the regions were abolished, andi¢deral structure of
Nigeria was reverted to unitary structure in whieggions were replaced
by provinces. This was through a decree (remembereés are laws
made by the Federal Military Government while lavisState Military
Governments are called edicts). When a counter-canme six months
later, it was again easy by decree for the new lo¢adate (Gowon) to
revert the country back to a federal structuretit@rmore, as part of the
effort of the new government to forestall war, @asvagain easy to use a
decree to create 12 States out of the existing flegions. The point is
that it is easy for military regimes to use lawhkong changes. For
example, no civilian regime has been cashcreeate a single state
because of the rigorous requirements of the caoristit. Yet virtually
all the military regimes created states with sorhéhe states creation
exercises under the military being based on sangeths trivial as
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satisfying a wife's whim. But the existence of #hatates are realities
which civilian regimes dare not tamper with. (Todsigeria has 36
States thanks to the military -12 by Gowamgreased to 19 by
Murtala/Obasanjo, raised to 21 then 30 by Babangithincreased to
36 plus FCT by Abacha).

There are other areas in which the military hasluke legal system to
effect changes. The one that most readily comesitnd among them is
the "Nigerian Enterprises Promotion Decree of 19%®ich was later

amended in 1977. The promulgation of this decreg mexessitated by
the desire to reduce the stranglehold of foreignarsdligeria's economy
and create room for indigenous people to qvemts of the larger
business organisations. Under the decree, cenaati businesses were
reserved exclusively for Nigerians. Larger businesganisations were
opened to foreigners provided the paid-up sharetatalg more than

N400, 000 or the turn-over of the enterprise is anibran NI, 000,000

and the equity participation of Nigerian citizens association in the
business is not less than 40% . The amendment/in t@nsferred more
shareholdings to Nigerians by raising equity pgréton of Nigerians

to 60%.

Yet another effort by the military to utilise thegll system to promote
the economic development of Nigeria is itgeivention in wages
payable to workers and in the conditions of themplyment. This is

done through fixing by law a national minimum wagay wage below

is illegal. This has been difficult to enforce ke spirit behind it is

commendable.

The military has attempted to use the law to cdriteale disputes and
curb strike. Various trade dispute decrees have leeacted and at a
time when the federal military government thougtnikes by teachers
and medical doctors were getting out of hand in1880s, it enacted a
decree that sought to put both professions undsnéal services and
therefore not allowed to go on strike. This howefadled as the unions
have continued to go on strike and the decrees heexer been

successfully invoked.

The land use decree (called Land Use Act undefianiviegimes) of
1978 was another bold legislation meant to brirgadgustice in the use
of land. It was felt that land was constituting ecurring source of
dispute, especially in southern Nigeria, (in thetimsuch a law already
existed) due to the inadequacy of customary systetand ownership.
This decree then vested the ownership of all lanthé country in the
government. As a result, overnight, everybody iilgekia became a
tenant. This law has achieved some measure of suidné it is also a
subject of severe criticism.
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Other military laws with similar intention of creéag new relations
overnight and thereby enthroning social justice awtial change
include: Decrees on Rent Control, Price Control rBecIncome Tax
Management Decree, Insurance Decree of 1976, FBigtk Decree.
The establishment of various forms of Tribunals$rjospecific offences
is also an innovation, most often used by militadministrations to
circumvent the slow, tedious process of the regulachinery of law.

The military has also, quite apart from using laweffect changes,
instituted some development of the legal systemclwtiave proved
helpful to the legal system whether under civil@nthe military. For
example, the reform of the Native Court system whsaw their (i.e.
Native Courts) abolition and replacement by Arean@oin the north,
and customary courts in the south, was done byritigary in the late
1960s. Furthermore, the establishment of an Appealt as the second
highest court of the land was also done in 197@heymilitary. So the
military has been decisive in fashioning dbe hierarchy of the
Nigerian judicial system.

SELF ASSESSMENT EXERCISE 2

Why has there been more changes in both the lggt#m and societal
structure under the military than other civiliaigiraes?

GUIDELINES

Civilians must proceed according to the law and tbj a slow process.
Besides, at every step of the way there may beipldbstacles mainly
in the form of injunctions and declaring the gowveamt'saction ultra
vires or unconstitutional.

The military on the other hand do not have to codtevith many of

such obstacles. The constitution is suspended, ro#mr clauses are
put in place to stop the courts from enquiring o the military

government's acting, and the civil populace is gahemore point.

4.0 CONCLUSION

The attainment of independence was a sigmificgocial change in
Nigeria, which was reflected in the legal systernt Bie legal system
did not just reflect it, it (i.e. legal system) wistrumental in making
the change meaningful and entrenched in otreas of Nigeria's
national life. The Post Colonial legal system there, is characterised
by various efforts at using the legal systéon bring about and
consolidate social change. Aside from these, anw/ fiegal

developments such as abolishing of J.C.P.C, askigtourt, and the
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establishment of an Appeal Court, the legal syskegely maintained
its colonial framework. Even when laws ofe tlerstwhile colonial
masters were purportedly repealed, they were adpacted and given
a local appellation.

The conclusion then is that the colonial impact\ageria's legal system
has remained more enduring than the pre-coloniglact)y (when no
formal legal system existed) and has eclipsed wieatehanges the
independence could have brought. The reason ferighobvious. It has
to do with the capitalist character of theligenous elite and the
inability to have achieved economic independenocaglwith political
independence.

5.0 SUMMARY

In this unit, you have learned that Nigeria's podit independence of

1960 was a significant change in her history. Yauehalso learned that
in bringing social, economic and other relationsharmony with the

development, the legal system played a prominel&. rThe drastic

changes expected were however not very forthcorbempuse of the
acculturation of the indigenous elites in Britishiwes and the continued
economic dependence of the new nation. It has begmed here also
that it was easier for the military to utilise thegal system to bring
about desired social change, though they were Ia@tya successful in

doing so.

6.0 TUTOR-MARKED ASSIGNMENT
Describe which social changes are desirable inriNige today that will

ensure greater social justice, and how the legetegy can be utilised to
effect the social changes.
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1.0 INTRODUCTION

The worldis increasingly becoming a global village and the
international community has a way of influencingciab changes in
member nations. Especially, beginning with the qubmfter the second
world war, when the United Nations OrganisationNl@Q) was formed,
it has been increasingly realised that mankindnterconnected in so
many ways that the apparent isolated activity of oation may have
effects on other nations. The need to protect tosyestem and the rising
incidence of cross-border or transnational crimeasve further
underscored the interconnectedness. As a resuibed®e effort has
been made in different spheres to harmonise celéavs of different
nations, in such a way that global aspirations maet. Some of such
efforts are explicit and nations are persuaded acchsionally even
coerced to toe the line. Sometimes nations on tbhemi' decide to join
the band-wagon, not because any effort islemen include it, but
because of its own desire to join in civilisationpartake in a moden
trend.

In this unit you will learn about some of the mangportant changes
(both in law and in society) that global trends édrought about in
Nigeria.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Describe some of the international standards thae tbeen set
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up, against which individual nations are supposedauge their
own performance,

Specify and explain some important changes thatiNighas
made through the use of law in order to bring cenaactices in
Nigeria to international standards;

Understand ways in which global trends can infleendernal
policies of nations even in the absence of visdferts to do so.

3.2 The Influence of Modern Global Trends onNigerian
Legal System

The global influences on Nigeria's legal systemdaseussed under four
headings, here under.

3.3 Global Influences on Nigeria's Human Rights Paties

The sudden demise of General Sanni Abacha andihiargnregime in
1998, and the revelations of the regime's humantgigiolations in the
aftermath, did thrust human rights issuesthe fore of national
discussion in Nigeria. "Human Rights" suddenly lmeeaa household
word in Nigeria. But human rights issues had beerthe international
agenda of political discourse long before then, Bingkria is infact a
signatory to many international conventions on hoimnghts.

The internationalisation of Human Rights, follmabegan with the
adoption of the Bill on Universal Declaration of tdan Rights by the
U.N. General Assembly on 10th December 1948, withausingle

dissenting vote. The Declaration was conceitedserve as "the
common standard of achievement for all peoplesadintations” but has
today become an instrument of almost a legallyibgdtatus. The U.N.
was to go on later to approve two covenants asgfdtie international
Bill of Rights. These are the: International Coraenon Civil and

Political Rights (ICCPR) and the International Caaet on Economic,
Social and Cultural Rights (ICESIR). Both came ifdece in 1976 but
were acceded to by Nigeria in 1993.

The point in a nutshell, is that the internatioo@nmunity through the
U.N.O declared that human beings have some bagitsrwhich nations
must endeavour to promote and protect. Tabiu anldh§1998:6) put it
this way:

For the first time, states were bound before the
International community topromote their individual
citizens' rights. For the first time, they granteoh
international body authority to monitor their pr@®s to
observe those rights. For the first time also,wleéms of
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human rights violations had a means of recourssideit
the jurisdiction of the authorities who oppresdezht.

It is in compliance with such international starmtfathat many countries
(Nigeria inclusive) now include fundamental righggovisions in their
constitutions. The 1963,1979 and current 1999 dotisihs of Nigeria
contain such provisions (in case you have a probiellowing this
discussion, | suggest you refresh your memoriesiwohan rights by
reading unit 5 of module 3 of the course again).

SELF ASSESSMENT EXERCISE 1
Comments on Human Rights practices in Nigeria.
GUIDELINES

Explain what you understand by Human Rights.

Note that it is a wide concept and though comnysugted in
relation to political oppression, it is alsapplicable in the
ordinary legal sphere. E.g. some actions may bal lagd yet
violative of human rights. The tendency for ins@nto keep
people undergoing trial on remand in prison foorgl time, after
which they might eventually be found innocent isl&iive of
their human rights, some for convicted criminalsowmmay be
detained under inhuman conditions.

Take a look at other organs of the state, policenigration,
courts, NDLEA, etc. and relate there activitietitoman rights.

Other human right treaties which guide hunraght practices in
different nations (and most of which Nigeria haseaed to) include:

The Convention Against Torture and Other Crueghuiman and
Degrading Treatment or Punishment (Nigeria/1988).

The Convention on the Prevention and PunishmethefCrime
of Genocide.

The Convention Relating to the Status of Refugees.

The International Convention on the Eliminationatif Forms of
Racial Discrimination (Nigeria/1967).

The Convention on the Elimination of all Forms of
Discrimination against Women (Nigeria/1985).

The Convention on the Rights of the Child (Nig&r@91).

Furthermore, there are other international dunnights instruments
which are not in form of treaties but in form obotutions. They are as

167



CSs 112 SOCIOLOGY OF LAW

such not binding on member states, but neverthskisstandards which
such states are expected to observe. They indhed®liowing:

The UN Standard Minimum Rules for the Treatmer®o$oners.
The UN body of Principles for the Protection ofl Aersons
under any form of Detention or Imprisonment.

Declaration of Basic Principles of Justice for tifits

of Crime and Abuse of Power.

Basic Principles on the Use of Force and Firedoryns

Law Enforcement Officials.

Most of these concerns have been translated indvamet
laws in Nigeria.

3.3 Global Influence on Nigeria's Gender Policies

The influence of global trends is also quite naitlde in policies and
laws relating to gender opportunities and treatmen\ligeria. Again,

the U.N.O has been most instrumental in exertingehnfluences. The
changes that have resulted include: opening upitivadl male-

professions to women, enfranchisement of womenalegoay for equal

work, regardless of gender, elimination of discnatory tax laws and
discriminatory inheritance laws, and in some insésnthe practice of
Affirmative Action (or reverse discrimination) byhich women are
favoured over their male counterparts for accesdesired resources
and positions.

As noted under our discussion on Human Rigltse of the
International Conventions that Nigeria has ratifisdthe International
Convention on the Elimination of all forms of Disamation Against
Women (CEDAW). In the spirit of such commitmentscfon 42 of the
current 1999 constitution of Nigeria gives legalckiag to non-
discrimination. In other words, it is part of thentlamental rights of
Nigerians that one is not discriminated againsthenbasis of sex. Since
the constitution is the supreme law of the lantlptier laws, policies
and practices relating to the treatment of womestrbe fair and non-
discriminatory. Otherwise, they willconstitute illegality andbe
actionable in a court of law.

Stiff penalties also exist for trafficking in women for those who tend
to use women in any degrading way. Many local bhnasc of

international NGO's (Non-Governmental Organisafidighting for the

rights of women presently exist and are encouragetill seeking to

ban female circumcision (or Female Genital Mutdaj)iin Nigeria, had
been passed by the National Assembly.

168



CSs 112 SOCIOLOGY OF LAW

In a nutshell, changes are being brought abouhénlaws and social
practices relating to women in Nigeria as a restilthe current global
interest in Gender and Feminism. This is notwéhding that local
sentiments, especially among men, are yet to agicwith such global
trends.

SELF ASSESSMENT EXERCISE 2
Comment on Gender policies/practices in Nigeria.
GUIDELINES

Make a distinct between what the law says and wb#dins in
actual practice.

Are the provisions of the law adequate?tHs government
halfhearted measures to conform to internatioreldsrds?

Are the laws succeeding in bringing about a charigstitude?

3.4 Other Areas of Global Influence

The influence of global trends has also been veticeable in Nigerian
laws relating to labour, the treatment of the emvwment, the trading in
rare animals, and so on.

In the arena of labour, the International Labougddisation (ILO) has
set many standards for the treatment of labourlaldur unions which
many countries have had to follow and uphold. B@neple, convention

158, Article 2 of the ILO provides that the emplagymb of a worker shall
not be terminated without a valid reason. Articte& 6 of the same

convention go on to list matters which cannot ctuist valid reasons.

They include: union membership, participating iroqeredings against
employer and so on.

To protect the environment from the devastatingeaffof chloro-

fluorocarbons (CFC) which are alleged to be corrgdhe ozone layer,
the government recently (2001) announced a bamporitation of used
refrigerators and air-conditioners. Such used prisjut was revealed,
have not been made environment-friendly. The gavemnts action was
part of the global effort to prevent the depletairthe ozone layer. The
problem that results from such depletion (i.e. greeuse effect) is a
global one and not just for the culprit countridence the global effort.
The same spirit informs the prevention of variomsrfs of pollution, the
fight against nuclear proliferation-ration and atheernational concerns
such as drug trafficking, women traffickingida other transnational
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crimes.

4.0 CONCLUSION

The conclusion is that there are a number of waysvhich global
concerns affect the laws and lives of the peoplanyf nation. The more
the present trend towards globalisation infesss the more the
influence of international concerns would becomei@ls. This course
IS not strictly a law course and so anbetate discussion of the
particular changes in law is not called for. Itfsxds however to note
that global influences on legal systems, and tloe tiaat international
organizations like the U.N.O, are beginning to érations to comply
with international standards in certain things,nsedo be eroding the
concept of sovereignty of nations. It may ultietat require a
reformulation of the concept.

5.0 SUMMARY

In this unit, you have learned that global evemtd &ends do have a
tendency to influence both legislation and sodmerges in a country. In
Nigeria such trends have influenced legislatiorhaman rights, gender,
labour, environment and so on. You have also lehthat not all the

international influences come in the form of birglitaws which

signatory nations must observe. Sometimes stan@aedgist set and it
is only expected that nations use those standawdgaluge their
performance.

6.0 TUTOR-MARKED ASSIGNMENT

Discuss ways in which global events and trends hekienced
legislation and social change in the past 20 yeamigeria. Write a
maximum of six typewritten pages with appropridtasirations and
references.
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INTRODUCTION

This is the last unit, not just of module 5 buttleé whole course. This
unit will wrap up the discussions in the last twodules of the course.
This two modules have been concerned with thetstaf the law and
the legal system in Nigeria. Having discussed weriaspects of the
legal system, it is pertinent to ask, what thenthee major features of
the emergent legal system of Nigeria? What arpritblems? What are
the prospects for resolving the problems and pytirviable responsive
legal system in place? This unit addresses thgsessquestions.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

Describe the major characteristics of the emerfigeria legal
system;

Identify and explain the major problems of the legestem;
Proffer solutions to the problems of Nigerian legpdtem.
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3.0 MAIN CONTENT

3.1 The Emerging Legal Structure of Nigeria

From the discussion in Module 4 and the first twnitsiof this module,

it should be apparent that the emergent Nigerigallsystem is largely
a colonial legacy. It bears the bold imprint of tBm in virtually every

aspect and has been described by Oloruntmgl84. 221) as a
"miniature English legal system". Forty two yeafsrmlependence (i.e.

1960-2002) has not been able to change that, theagte token, half-
hearted attempts have occasionally been made &ribligs the system.

In the systems of law that are operational andr tleemparative

hierarchical statuses, there has been little arhamge since the colonial
era. In the arena of criminal law, the criminal eoldorrowed from

Australia during the colonial period is still theminal code of southern
Nigeria. In the north, the Penal Code borrowed frBodan remains
operational. Since customary law do not apply i@ #nea of crime, it

follows that virtually the whole of Nigerian crimahlaw is imported.

In areas of civil law where statute law is avaigglihose statutes usually
amount to a verbatim reenactment of English stafutetwithstanding
that they now bear different names and are cordaméne "Laws of the
Federation of Nigeria 1990". Examples include tlade$ of Goods Act,
Bills of Exchange Act, Company and Allied MattergtAand so on.
Infact other than that the English parliament canlanger legislate for
us, there has been very little change since cdlemaOur customary
laws remain in operation for crimes. For civil neast they are given a
subordinate status and must pass the repugnandy tes applicable.

Note: If the discussion here sound a little too condenfeedyou to
follow, you are advised to go back and read modulespecially
unit 3.

Regarding law enforcement, the emergent legal streaelies on such
formal agencies such as immigration, customs, dmag Enforcement
Agency and particularly, the police. But Informal odes of
enforcement, especially through vigilante grou@sjehbeen growing of
late.

In terms of interpretation of laws, dispute watigation and general
administration of justice, the emergent legal systelies heavily on the
courts. In the rural areas however, and to a lanéetent in the urban,
areas, informal modes of arbitration, such as sla@uncil, workers
union, family headship and village heads court ionetto operate.
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Regarding correction of offenders, imprisonment agr® the most
frequently pronounced sentence by the courts. Taereother options
such as fines, canning and death penalty whichlesg often used.
There is no area in which Nigeria has remained nstagnant and
unwilling to move from the colonial practices th@ancorrection. There
Is so much faith in imprisonment. Modern modes @firtstitutionalised
sentencing and offender treatment such as suspesédatkences,
probation, parole, hostel scheme, conjugal visid eommunity based
rehabilitation are virtually non-existent in Nigeri

In the spheres of enforcement, adjudication andecton, it is the
British Colonial Policy that is still dominant itne¢ emergent Nigerian
legal structure. In the next section of this ume still look at the
specific problems posed by the dominance of akatures on Nigeria's
legal system.

3.2 Problems of the Emerging Legal Structure

For easier comprehension, the discussion nsamstined under four
major sub-headings, viz problems relating to tive, law enforcement,
adjudication and corrections.

3.2.1 Problems Relating to the Nature of the Laws

As noted in 3.1 above, the laws that are in opamain Nigeria are
largely foreign laws. This poses some problemsstFthose laws may
not actually reflect the values and yearnings ajexians. The tendency
is that feelings of alienation, estrangement am#t kaf confidence may
be experienced by those whom the laws affect.dfdhminal codes in
the country are both foreign and customaawsl cannot apply to
criminal matters, 42 years after independence, dossan Nigerians
share the British views about the repugnancy ofacnary law? And as
if that is not enough, customary law may only applgivil matters (i.e.
relating to marriage, family, land tenure, inharta, succession to land)
if it is not repugnant to the principles of natyradtice.

Furthermore, the language of the law in Nigerialtenbe too technical.
In a country where up to 70% of the popatatare illiterate, the
operative laws are so phrased that even the ktdrat not learned (i.e.
not lawyers) cannot understand the technicalityt iaorance of the
law is not accepted as a defence in court. Thia @ouble bind for
natives. First the values enshrined in laws areidor, and second the
language is also foreign and incomprehensible.

In the northern part of the country, some statespaesently going out
of their ways to enact Sharia codes which theyntlare more in tune
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with values and ways of their people.

3.2.2 Problems Relating to Law Enforcement

It is generally agreed in Nigeria that the law eoémnent machinery has
not been effective. The reasons given fas timclude inadequate
guantity and quality of personnel, poor funding asglipping, poor
training, poor staff remuneration, and importardy our purposes here,
lack of identification/cooperation by the membetsh® public with the
enforcement machinery.

The modern police was established in Nigenial930. The major
purpose for its establishment by the colonial gowesnt was to use it
ruthlessly to suppress dissent from the indigerpagaple. It was more
military oriented, and the establishment went odit its way to
deliberately recruit ex-slaves, ex-convicts, exianly men and people
of non-local origin, who will be hard and crueh dissenters. The
colonial policeman saw government and peopletvas antagonistic
sides and saw himself on the government side. gérserated mutual
hostility and distrust between citizens and thageollt has been argued
that the situation has not changed much since then.

This point has been strongly underscored in redenes by the
increasing reluctance of people to utilise the farrmode of law
enforcement. In many Nigeria cities today, manygbegrefer to report
offenders to vigilante groups or ethnic militia,lymch them, or to seek
personal revenge by hiring paid thugs or assagsimarry out justice
accordingly to their specifications.

3.2.3 Problems Relating to Adjudication/Justice
Administration

The setting and proceedings of trial under the gpmwrlegal system is
another source of problems. It is too formal, t@pdrand adversarial.

The air of confrontation created, the sternnegb®fudges countenance
and his fake grey hair, the fact that it is nottiggratory in nature (i.e.

people from the floor not contributing), the delatyge adjournment, the
length, the expenses, and the technicality andistigdtion of language,

the alien values that the law gives expressiomtbthe fact that a single
man (in most cases) deliver the judgement at tlieoérihe day, are all

features of the emergent legal structure whicheditfonsiderably from

what the people would really identify with. It imié that from the period

of colonialism to date is over a century, and thatew generation of
westernised Nigerians with different values t8lohave since been
forged. The reality however is that the p®ycand mentality of

Nigerians have not changed to any significant ext#&nd in fact, in the
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rural areas (which constitute the majority of Nigas) cases are still
being disposed and justice being dispensed acagprtbn informal
principles more reminiscent of pre-colonial timbart the modern legal
system.

The consequence is that there is a widespreadtaeke to utilise the
formal adjudicatory machinery.

3.2.4 Problems Relating to Corrections

As noted in 3.1 above, sentencing and correctiadahinistration has
remained most conservative and stagnant since iablkbimes. The non-
custodial measures of pre-colonial Africa were ldispd and replaced
by custodial or institutional ones, usually prisofs/ the colonial
masters. The situation has remained ever so inridige

The irony however is that the rest of the civilisadrld, Britain
inclusive, are increasingly moving towards the wostodial forms.

The excessive reliance on imprisonment by the eemtriggal structure
of Nigeria implies that correction has a punitivasic The cruel and
deplorable conditions of the prison further suggesgtributive/deterrent
justification for punishment. Prisoners are harddyormed but more
probably they come out even more hardened tharrdaigprisonment.
There are many cases of repeaters i.e. people whot@ prison, serve
their terms, come out, commit another crime, goaimj then come out
only to commit another crime, and so on.

So not only does imprisonment not accord with tradal Nigerian

values, it actually has a negative effect on tharatter of those
imprisoned. Many are so dehumanised while in prigobell tells them
when to wake up, when to sleep and when to eaty @ne called by
numbers rather than by name, they are not allowddpendent action,
etc.). So when they come out, they find it difficid cope with civilised
society. So they want to go back, some come ontdet a wife who has
since remarried, children who are ashamed to beceted with ex-

convict employers who do not want ex-convicts alegyees and a
community that do everything to shun them. Beforgg| they drift back
to bad companies of similarly stigmatised individyand it is not long
before they resume their career in crime.

SELF ASSESSMENT EXERCISE 1

Why do ex-convicts tend to resume the criminal ees®
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GUIDELINES

Factors that led them to the first crime may $t@l there to push
them back.

The prisons rarely reform but rather tend to madultates into
hardened criminals.

When they come out society rejects them: no fanmty friends,
no job, the identity of being an ex-convict makeergthing so>
difficult.

Only like-minded and like-situated individuals apt them. They
mutually reinforce one another's negative values.

It is a further indictment of justice administration Nigeria, that 2/3 of
all inmates in Nigerian prisons are awaiting triéet Nigeria subscribes
to the principle of “presumption of innocence uptibven guilty”.

3.3 Prospects of the Emerging Legal Structure of Igeria

By prospect, we mean the probable future chancesxpectation of
success from the Nigerian legal system. It makes éasier
comprehension to deduce these expectations ftwm potentials or
capability of overcoming the major problems enunteztaabove. So, we
might well be talking of solutions. It is then orpyoper to discuss the
prospects of the emerging legal structure undeséime headings as the
problems were discussed.

3.3.1 Prospects of the Laws

First of all, there is a need to give more scopepsration to customary
laws. If all it takes to make a law applicable e tcriminal arena is for
it to be written, nothing stops the codification Nfgerian customary
laws of crime. After all, the common law of Englargdin reality a
compilation of English unwritten customary law.

Secondly, the subordinate status of customary taenil matters has to
be addressed. Again, a codification (i.e. collegtime laws together in a
written, compact form) of all the relevant custognkaws, in the process
of which repugnant ones would be expunged, wikkte&re of this.

Thirdly, the legislations currently in force comtgreponderant English
laws. It is not enough to simply talk of repealiogamending certain
laws only to reenact them with a local naréere is a need to
undertake periodic reviews and reform of our lalwshring them up to

176



CSs 112 SOCIOLOGY OF LAW

date and in tune with the legitimate yearnings asgdirations of the
people. Towards this end, the law reform cassion needs to be
strengthened. As it is presently constituted, i tardly perform the
role of meaningful reform of our laws.

If these suggestions are implemented, there ig greapect of our laws
rising to meet the challenges of not just our tradal needs, but of
modern times.

3.3.2 Prospects of Law Enforcement

The efforts of the present administration (Obasatgavards doubling
the size of the police force in three years (20003} at an annual
incremental rate of 40,000 is quite commendables €fforts of the
administration to also better- equip all the pataany services, pay
them better, train them better and to rid them afl leggs, is also
welcome.

However, there is still much more to be done if tomfidence of the
people in the services are to be restored. Fhstiraining curriculum of
the personnel has to undergo a fundamental chahgehould de-
emphasise riot and military drills while emphasisira service
orientation. The decision to drop the word "foréedm the name of
Nigeria Police Force (in 2001) shows that the gorent is also
thinking in this direction. But mere dropping ofmea is not enough to
change the militaristic stance of the force, whizas forged at its
inception during colonialism and has persisted suere.

A totally new orientation is required from the ReliForce if it is to
enjoy the cooperation of the people. It is iromd d@ragic that the which
is the most visible form of the state and whichsexo fight illegality is
generally regarded as the most corrupt organisatioNigeria today.
The men of the force use every opportunity to éxbsibe from the
people and some have been caught participatingniedc robbery. The
incessant delays at police stations, the routirntentiens, the use of
torture for interrogation, the slipping through ipelhands of dangerous
criminals, its general lackadaisical attitude tcstice, all constitute
reasons why people are increasingly resortinginformal justice
system.

In restructuring the force, efforts should be memwéncorporate aspects
of the traditional modes of enforcement. For exanpt may be
worthwhile to post policemen to serve in their otewns of origin. It
may even be desirable for states to have their police forces (instead
of the one federal force that is allowed, courtesection 214 of the
1999 constitution). These innovations will havertlaelvantages as well
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as their drawbacks, but on the whole may be wortlewiwhen

considered against the background of the genesaindhantment with
law enforcement in Nigeria. To underscore the mxte which the
Nigeria Police has deviated from what it shouldhdtdor, it recently
embarked on an unprecedented strike in some svatde federation
between January and February 2002.

SELF ASSESSMENT EXERCISE 2

Can the February 2002 strike action by men of tigean Police Force
be justified on any ground?

GUIDELINES

Identify the different grounds: legal, moral, nesigy/desperation,
etc.

The strike was illegal because men of paramiliamyanisation
are not allowed to go on strike.

But could it be justified on the ground that thegre pushed to
the wall? What were their demands anyway? Howilegie was
the strike,

How considerate were the police of members ofphklic that
they left at the mercy of criminals for the permfdthe strike?

3.3.3 Prospects of Adjudication and Justice Admistration

A lot has already been said inwHG above on the thegdeatures of
justice administration of the emergent legal sttt It follows that
addressing those negative aspects would be a say®fwenhancing the
satisfaction of the people with the system and dttendant general
attainment of criminal justice goals. The trial pess, for example, need
to be made less adversarial. It has to become mem@onsive to the
yearnings of the people by making the languageaof &nd trial less
technical. Decisions should be reached more prgmptlore courts
have to be established to reduce the costs incbyditigants and even
witnesses in travelling long distances to make ttappearances. If the
process cannot be made more open and participdtay, at least the
process of reaching a decision should not bededtgingle man.

The Nigerian judge, by being required to pass juug@ as well as
sentence is made to be many things at once: a judgsychiatrist, a
psychologist, a criminologist, a sociologist andao This is because
after resolving the questions of guilt (which mayeblegal decision), the
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judge will also decide whether the sentence shbaldnprisonment and
for how long, or whether it should be any of thlaestoptions. And in
doing this he is supposed to consider the needshef offender
(reformation, medical, deterrent or punitive) adlwas the needs of the
criminal justice system. It is suggested here thatsentencing decision
should be left to a committee made up of all théeptrelevant
professionals in the medical field, as well astibbavioural sciences.

The scope of sentencing options available shosld la¢ broadened. The
routine use of imprisonment is infact proving carrproductive. It is

suggested that such measures as suspended cesenpeobation and
parole be introduced. Besides, serious corefide@ should also be
given to diversion programmes (e.g. diverting offers from the

criminal justice system to juvenile homesstés homes, half-way
homes, hospitals, and so on). At present, suchrsiores exist in theory
only for juveniles, and even they are hardly usepractice.

3.3.4 Prospects of Corrections

The major problems with correction administration our emergent
legal structure is, as noted in 4sfe3-above, iteitme cast and its
routine use of imprisonment as a measure of caorecthe way out is
to move towards the use of non-custodial measubeshwincidentally
was a characteristic of the pre-colonial/traditiosystem of justice in
Nigeria.

SELF ASSESSMENT EXERCISE 3

Name and explain some indigenous non-custodial uness of
correction that you know of.

GUIDELINES
“Non-custodial” as the term suggests, mehat tcorrective
measures should not include custody, especially not
imprisonment.
The pre-colonial justice system relied orchsumeasures for
correction. They include fines, exile, restitutidlmgging and so
on.

Another look at Unit 1 of Module 4 may be helpfdo will
reading further into this unit.

If judges make more use of fines, probation, sudpdrsentences and
other non-custodial sentences, and if our pris@t®ime more humane,
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less congested and deplorable, there is great grtssgor a more
meaningful and result-oriented penal policy in Nige

4.0 CONCLUSION

The conclusion that can be drawn from the foregaiisgussion is that
the emergent legal structure of Nigeria is chare®d predominantly
by foreign/alien features. The foreign contentlud taw is raised above
local values and the other components of the Isgstem have all been
formalise to bear a distinctly English stamp. Thhage created some
problems in the operation of the legal systeThe legal system,
however, has some prospects of meeting the yearr@ng aspirations
of Nigerians, since the problems are capable ofgoaddressed.

5.0 SUMMARY

In this unit, you have learned about the significémature of the
emergent legal structure of Nigeria. You have btxd that the legal
system we have in place currently is dominated dngifin features
whether in the law, law enforcement, law adminigtraor corrections.
The problem posed as a result has also been Higddig It was
concluded that the system still has great mi@tls for meeting the
yearnings and aspirations of the majority of Niges once those
problems are addressed.

6.0 TUTOR-MARKED ASSIGNMENT

Critically discuss the problems and prospeaftsthe Nigerian legal
system. This is a wide question though it looksigtrtforward. You
will be expected to demonstrate an awareness offdatires of the
current legal system and how they have evolvedtima present form.
You are encouraged to go beyond the materials ig uhit, and cite
original examples to illustrate your points.
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