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Introduction

Welcome to CSS 152: Introduction to Nigerian Crimiral Law. This
course is a compulsory course in National Open &msity of Nigeria
that you must offer in the Criminology pragrme. This course is
offered in the first semester and it is a 3 cradit course.

Course Aim

The aim of the course is to expose you to crimianal in Nigeria so that
you will be able to avoid conducts that border dmmality, so that you
will be able to identify what offences are.

This will be achieved by:

I Introducing you to the meaning of crime

. Exposing you to the various elements that ninesproved before
an offence is alleged committed

iii.  Preparing you to effectively handle criminalatters by liaising
with the appropriate institutions saddled with lawforcement
and the court

iv.  Training you to understand and apprecidbe domain of
Criminal Law in Nigeria.

Course Objectives

In order to achieve the aims listed above, somesmgérobjectives as
well as specific objectives have been set. Theip®nes are listed at
the beginning of each unit.

The general objective will be achieved at the enthe course material.
At the end of the course material you should be &l

I Define the Sources of the Nigerian Criminal Law

ii. Define Crime

ii. Define the elements of an offence

\2 Know the relationship between elements of offenand
classification of offences

V. Define the various offences

Vi. Understand the central role of the police asrestitution in law
enforcement.
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Course Materials

For this course, you will require the following reaals:

1. The Course Guide

2. Study units which are fifteen (15) in all

3. Textbooks recommended at the end of the unds an

4. The Assignment file where all the unit assignteeame kept.
Study Units

There are fifteen study units in this course. Tamyas follows:

Module 1

Unit 1 History and Sources of Nigerian Criminal law
Unit 2 The Definition of Crime

Unit 3 Elements of an Offence

Unit 4 Classification of Offences

Unit 5 Homicide (General Aspects)

Unit 6 Parties to an Offence

Unit 7 Stealing

Unit 8 Obtaining by False Pretence

Module 2

Unit 1 Receiving Stolen Goods

Unit 2 Burglary and House Breaking

Unit 3 Treason

Unit 4 The Offence of Rape

Unit 5 Theories and Types of Punishments

Unit 6 General Principles of Sentencing

Unit 7 The Police and the Administration of Crinlidastice

Each unit contains some exercises on the topicezord and you will
be required to attempt the exercises. These walblenyou evaluate your
progress as well as reinforce what you have lesoriar. The exercises,
together with the tutor marked assignments (TMA4) kelp you in
achieving the stated learning objectives of thaviddal units and the
course.

Textbooks and References

You may wish to consult the references and othek®suggested at the
end of each unit to enhance your understandingehtaterial. Look at
all the references and all other suggested readiogdeepen your
knowledge of the course.
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Course Marking Scheme

Assessment Marks

Assignment Best four assignments scores at
20% each = 30% of total coursé¢
mark.

Final Examination: 70% of Total Course Mark

Total 100% oiCourse Mark

Course Overview

Your assignment file contains all the details af H#ssignments you are
required to submit to your tutor for marking. Timarks obtained from
these assignments will count towards the final mak obtain for this
course. More information on the assignments cafiolned in the file.

Unit Title of Work Weeks | Assessment
Activ End of
ity Unit

Course Guide

Module 1

[
=

History and Sources of Nigerian
Criminal Law

The Cefinition of Crime

Elemerts of an Offence Assignmen 1

Classification of Cffences

Homicide (General Aspect) Assignmen 2

Parties to an Off ence

Stealing

ONOOOTDWIN
RR R R R R

Oktaining by False Preterce

Module 2

Receving Stoler Gocds

Burglary and House Breaking Assignmen 3

Treason

The Cffence of Rape Assignmen 4

Theories and Types of Punishmen

General Principle of Sentencing Assignmen 5

N[OOI WNEF
RR R R R R

The Police and the Administration
of Criminal Justice

[EEY

Revision

Examination 1
Total 15 weeks

Assessment
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Your assessment for this course is in two partst s the tutor-marked
assignments, and second is the written exaimm You will be
required to apply the information and knowjedgained from this
course in completing your assignments. You mustnmsubyour
assignments to your tutor in line with submissi@adlines as stated in
the assignment file.

Tutor-Marked Assignment

In this course, you will be required to study féte (15) units, and
complete the Tutor Marked Assignments providedhat énd of each
unit. The assignment attracts 20 marks each. Tisé foer of your
assignments will constitute 30% of your final marlt the end of the
course you will be required to write a final exaation, which counts
for 70% of your final mark.

The assignments for each unit in this course amtagred in your

assignment file. You may wish to consult otheatell materials apart
from your course material to complete your assigmsie When you

complete each assignment, send it together withutar tmarked

assignment (TMA) form to your tutor.

Ensure that each assignment reaches your tutor before the deadline
stipulated in the assignment file. If for any reas@mu are unable to
complete your assignment on time contact your to&ore the due date
to discuss the possibility of an extension. Ndi&t textension will not
be granted after the due date for submission unlesgr exceptional
2circumstances.

Final Examination and Grading

The final examination for this course will be fordaration of three
hours and counts for 70% of your total mark. Thanexation will
consist of questions that reflect the informationyour course material,
exercises and tutor marked assignments. All aspefcthe course will
be examined.

How to Get the Best from the Course

In distance learning there is limited interactia@tvieeen the lecturer and
you. Your course material replaces the lecture. élex, there are
provisions for the tutor to interact with you vieetphone or you post the
guestions on the web i.e. NOUN web Gole’s discusbmard.

The practical strategies for working through tharse are:

a. Read the course guide thoroughly
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Organize a study schedule. Design a coursevieve to guide
you through the course.

Note the time you are expected to spend on each unibhawdhe

assignment relates to the units. Get detailsyour tutorials,

which is available on the website, on the first dayhe semester.

Once you have created your own study schedaleydrything to
be faithful to it.

Turn to Unit 1 and read the introduction anddbgectives for the
unit.

Assemble the study materials you will need,réference books
in the unit you are studying at any point in time.

Work through the unit. As you work through tbeit, you will
know what sources to consult for further informatio

Keep an eye on the web Gole for up-to-date eomfermation

Before the relevant due dates (about 4 weeksrdafue dates),
access the assignment file on the web Gole and ldadnyour
next required assignment. Keep in mind that yolllearn a lot
by doing the assignment carefully. They have ba#esigned to
help you meet the objectives of the course andefbes, will

help you pass the examination. Submit all assigrimet later
than the due dates.

When you are confident that you have achieveditis objective
you can start on the next unit. Proceed unit by tinmough the
course and try to pace your study so that you kempself on
schedule.

When you have submitted an assignmentyaar tutor for
marking, do not wait for its return before startmgthe next unit;
keep to your schedule. When the assignment is netiyrpay
attention to your tutor's comment both on the tutoarked
assignment form and also the written comments enotidinary
assignments.

After completing the last unit, review the caarand prepare
yourself for the final examination.
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Facilitators/Tutors and Tutorials

There are 8 hours of tutorials provided to supfiud course. Tutorials
are for problem solving and it is very importantiie course of studying
this course material. You arrange for the date @me of the tutorial
with your tutor.

Your tutor will mark and comment on your assignmsenio not hesitate
to contact him on telephone, e-mail or discussioarth in case of the
following:

I. You do not understand any part of the study unit

i. You have difficulties with the assignment

li.  You have a question or problem with an assignm

You learn a lot from participating in discussiomsdahat is the reason
why the issue of tutorials must be taken seriously.

Summary

Check that you have achieved the unit objectiviste(l at the beginning
of each unit) and the course objectives (listethenCourse Guide).

Vi
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UNIT 1 HISTORY AND SOURCES OF NIGERIAN
CRIMINAL LAW

This unit will introduce the students to the Histomnd sources of
Criminal Law in Nigeria. It would enable the stutlerio know the
purpose of Criminal Law as well as the nature aer The unit is
ramified as follows:

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 History of Criminal Law in Nigeria
3.2  Purpose of Criminal Law
3.3  The Nature of Crime

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

The Nigerian society is made of peopigth diverse cultures,
behaviours and ways of life. The people relatdrwmne another in the
course of their daily existence. In thmocess, some people
intentionally or advertently often step on the toésthers. A redress
has to be put in place in order to check the exses$ the defaulting
person or group of persons if peace and orderodbe maintained in our
organized society. It is on the foregoing prentise government has to
put in place criminal law which regulates the cortdaf the people
against fellow citizens and government (public) argtivate
establishments, and individuals.

Criminal Law which is the law of crime in Nigeriaa$ a good history

and was developed from sources, the subject maitevgnich will be
examined in greater details in this unit.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
state the source of our criminal law

give account of the history of the criminal lawNigeria
explain the whole essence of criminal law
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show how crime could be identified and even disiislged from
what it is not.

3.0 MAIN CONTENT
3.1 Sources of Nigerian Criminal Law

The important source of Nigerian Criminal Law i tBnglish common
law which is the law created by the custom of teegde and decisions
of judges in England.

But what appears to be the dominant source of NigeCriminal law
are the various statutory enactments such as tingittdgion, the Acts of
the National Assembly, the Government Councils &ubsidiary
Legislations of government department. It may dlsdude Decrees
and Edicts on criminal matters promulgated durinigtamy regimes.

The above statutes which we have mentioned maydaggd into three

distinct categories. The first are the many séstumade by the Federal,
States and Local Government Councils in NigeriacWwhiake care of

various technical or specific offences whose pugpssto regulate the

conduct of the people through sanctions or punistisneontained in

such offences.

The second category of criminal statutes are th@i@al Code Act, cap
77 Laws of the Federation of Nigeria and the P&wde Law of 1959
which came into effect in 1960. While the Crimitdde applies in the
Southern States of Nigeria, the Penal Coglglies in the Northern
States of Nigeria. These two codes criminalize yr@fences which are
intended to regulate the conduct of the people.

Another source of Criminal Law, though secondarglassification, is
judicial Precedent which manifests in courts decisi interpreted to
give precision to some difficult legislative prowiss.

SELF ASSESSMENT EXERCISE 1

1. What are the sources of Nigerian Criminal Law?
2. Can you validly say that our Criminal Law hasoaigin?

3.2 History of Criminal Law in Nigeria

In pre-colonial Nigeria, there was in existencemeo systems of
customary criminal law which regulated the stands#rtdehaviour of the
people. They were generally unwritten.
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The Moslem community in the North had a highly deped system of
Moslem law of crime with different schools, thoughe maliki was the
most dominant. Paganism was also practiced wstlhinique Paganism
criminal law.

The Lagos colony had the modern English commomaws Which was
introduced by ordinance No. 3 of 1863. The varipaktical evolutions
which went on in the various protectorates and e also led to the
development of criminal law in Nigeria.

In 1904, Lord Lugard, the governor of the Northgprotectorate
introduced by proclamation a Criminal Code whicltidentally was
made applicable to the whole of Nigeria in 1916emfthe famous
amalgamation in 1914.

Following intense advocacy by the Northerners, Bemal Code Law,
No. 18 of Northern Region was introduced in thagiBe. That exercise
also restricted the Criminal Code of 1916 to appily in the Southern
part of Nigeria. The Penal Code was tailored agjaime background of
the Cod of Sudan which itself had its origin frane tndian Penal Code
of 1860.

Elsewhere in Nigeria and particularly in some paErthe South, there
was also the application of customary crirhifeav. At the 1958

Constitutional Conference, it was decided that @usiry Criminal Law
be abolished in Nigeria and that decision was @eted in the 1959 Bill

of Rights developed by Nigerians and subwmiitte the Colonial

Government in London.

The British Home Government approved the request same was
incorporated in section 22 (10) of the repealed 31%epublican
Constitution. That section of the constitutiond€alo person shall be
convicted of a criminal offence unless that offemealefined and the
penalty therefore is prescribed in a written law”.

The foregoing was the basis for the court’s denisiothe case of Aoko
V.Fagbemi(1961) | All M 400. In that case, the court heltht a
woman cannot now be convicted for adultery (a nhpnaprehensible
conduct) which has not been elevated to the le¥eh arime in the
Criminal Code.

At the moment, Nigeria operates a dual Code sydienause of the
applicability of the Criminal Code and the Penab€o Furthermore, for
effective administration of Criminal Law in our atg, the law of
criminal procedure was codified as Criminal Procedtode of 1960 for
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the North and the Criminal Procedure Act, cap 80y4& of Federation
of Nigeria 1990.

SELF ASSESSMENT EXERCISE 2

1. Trace the history of Criminal Law in Nigeria
2. Discuss the duality of Criminal Code in Nigeria.

3.3 Purpose of Criminal Law

Criminal law exists and it is studied in order twsere true knowledge of
the law by the people, to be familiar with the matwf crime, the

proceedings to be adopted in prosecution and thesipoments which the
law has put in place against the offenders.

For example, the objects of criminal law accordingthe Wolfenden
Committee on Homosexual offences and protection are

a. To preserve public order and decency
b. To protect the citizens from what is offensive amdrious and
C. To provide sufficient safeguards against #xploitation and

corruption of the more vulnerable members of theetyp.
SELF ASSESSMENT EXERCISE 3
What is the importance of Criminal Law to Nigerians
3.4 The Nature of Crime

In order to understand the nature of crime, onetbdeok at the legal
consequences which may follow it. For exampleéh& wrongful act or
omission is capable of being followed by what idlech criminal
proceedings, that means it is regarded as a criilmer avise, called an
offence. If it is capable of being followed by davil proceedings that
means it is regarded as a civil wrong.

Crime or criminal wrong on the one hand and civibmg on the other
hand could be distinguished from each other. The tdistinction
between a crime and a civil wrong lies not in tla¢ure of the wrongful
act but in the nature of the proceedings and inlegal consequences
that may follow.

SELF ASSESSMENT EXERCISE 4

1. How can you distinguish a crime from a civil wg?
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2. Write short notes on the varieties of punishmehich the law
has put in place for offenders.

4.0 CONCLUSION

In this unit, you have been exposed to liory and sources of
Criminal Laws in Nigeria. It has also sufficientyemonstrated that
nobody can be punished under the laws in Nigerizegixthe law is
written and punishment defined.

50 SUMMARY
This unit has revealed the facts that

Nigerian Criminal Law developed from English commaw

The sources of Nigerian Criminal Law are technigiatutes on
criminal matters as well as the Criminal Code drelRenal Code
and that case law is a secondary source.

There was in existence unwritten and indigenous lawwNigeria

before the advent of British rule

The criminal law is instituted in order to reguldke conduct of
the citizens.

It is the nature of proceedings and the legal cqusieces which
follow particular conduct or omission which chamtte the

nature of crime.

6.0 TUTOR-MARKED ASSINGMENT

Carefully trace the evolution of Criminal Law ind+iria.

7.0 REFERENCES/FURTHER READING

Okonkwo & Naish (1990)Criminal Law in Nigeria. Ibadan: Spectrum
Law Publishing.

Karibi-Whyte, A.G. (1993)History and Sources of Nigerian Criminal
Law. Ibadan: Spectrum Law Publishing.

Williams, G. (1982)Learning the Law. London: Stevens and Sons.
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UNIT 2 THE DEFINITION OF CRIME

This unit will define crime to enable students tavé a good
understanding of the concept. In defining crimeg¢happroaches to wit,
the juristic, judicial and the statutory we shalbpt. An attempt would
also be made to distinguish crime from sin or imatity.

CONTENTS
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1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Understanding Definitions of Crime
3.2 Juristic Approach to the Definition of Crime
3.3 Judicial Approach to the Definition of Crime
3.4  Statutory Approach to the Definition of Crime
3.5 Crime Distinguished from Sin

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

The conduct of the people in any organized socraigt be regulated in
order to ensure stability and social harmony. T&idone through the
mechanism of the law which has criminalized certits and omission
as crimes. Crimes are those breaches of the lashwhe law forbids
and also failing by way of missions to do, what lgn& has commanded.
It follows that since different sets of péophave defined crime
according to their perceptions, we shall predicatedefinition of crime
on those perceptions in order to give a clearererstdnding and right
focus.

2.0 OBJECTIVES

The focus of this unit is to define crime. At thed of this unit, you
should be able to:

define crime generally

explain how learned writers have defined crime

explain know how the courts, through cases, defimae state know
how various statutes or enacted laws define criistenduish crime
from acts or omissions which are not crime but imatho

3.0 MAIN CONTENT
3.1 Understanding Definitions of Crime

There have been problems in the definition of creme the definition
of crime and the consistent application of the congmts of such
definition in tailoring the specific offences oriroe i.e. the application
of the definitions in the formulation of criminadition policy.
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Though Criminal Law has been in operation in hurnammunities for
several centuries, yet lawyers have so faven agreed on any
satisfactory definition of the word Crime. But gevs cannot afford not
to conform to the demands made upon sociologist&roye Durkheim,
namely that the first step of the sociologist ... loutp be to define the
things he treat, in order that his subject mattay tbe known. This is
the first and most indispensable condition of atigis and verification.
The lawyers despite their quibblings in definitidmwever, seem to
have accepted by conduct an operational definitiot, expressed and
explained in the words of Terrence Morris, thatirfer is what society
says is crime” by establishing that an act is dation of the Criminal
Law.

The Nigeria Criminal Code appears in effect to hadopted this
approach when it defines an offence (or a crimegrasact or omission
which renders the person doing the act or makiegothission liable to
punishment under the code or under any order im@abwrdinance, or
law or statute.

The definition, according to Professor A.A. Adeyensi an approach
which is a shining example of mental inertia, wragpp in the cloak of
an “a posteriori” rationalization, just like any the other individual
definition.

Another definition that is being suggested is aniigbn based on an “a
priori” approach. This approach can be usefully kygd in
streamlining the criminal saw in a way that willttee adapt it to the
fulfillment of its role at the commencement of tGaminal process as a
selection instrument. The a priori approach isgesgng a definition of
crime based on morality. It is opined that crinhilaav must reflect the
values and aspirations of the Community ihiclv it operates in
reflecting the Morality of that Community; it is éreby reflecting its
culture. However, the argument must not be undedsto mean that
courts should be enforcing Morality per se. Ratlitemeans morality
must be the basis of criminal law i.e. the crimiyabr otherwise of an
act should depend upon the degree of its anti-ktyotat otherwise of an
act must be viewed with reference to the accepitss rof Morality of
the community in question. It is on this basist thame is defined as
“an act or omission which amounts on the parthefdoer or omitter, to
a disregard of the fundamental values of a sodietyeby threatening
and/or affecting life, limb, reputation and progedf another or the
citizens, or the safety, security, cohesion andceoihe this political,
economic or social) of the community at any givenetto the extent
that it justifies society’s effective interferentteough and by means of
it appropriate legal machinery”. This is an “agpri definition
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However, the failure of lawyers to agree on a paldir satisfactory
definition of crime has led to other multiplicity definitions which are
institution-based, they are within the acceptabtatiand all have the
colouration of the “a posteriori and “a priori” appch to the definition
of crime.

3.2 Juristic Approach to the Definition of Crime

For the purpose of this lecture, the words “crina@d “offence” have
the same meaning assigned to them because theyaneand the same
thing.

Okonkwo and Naish in their books “Criminal Law ingidria” define

crime as those breaches of the law resulting irciapeccusatorial
procedure controlled by the state and liable tacisam over and above
compensation and costs.

The above definition leads us to a distinction lestw the accusatorial
procedure in which the accused is deemed not guiity he is found
guilty and inquisitorial procedure wherein the perss neither charged
nor accused but an inquiry is made before commdsiotrial.

Richard Quinney, in his book “The Social Reality ©@fime” (1970),
defined crime as a human conduct that is createsbyorized agents in
a politically organized society.

The sociologists and Criminologists define crimerntean nothing other
than a labeling process or that a crime is notlotiger than a label
attached to a behaviour by those in power. Intadd they hold the
opinion that crime is the consequence of sociaradtion.

From the totality of the above definitions advanbgdearned writers, it

Is suitable to say that crime is that act or ormoisswvhich the state has
prohibited or commanded.

SELF ASSESSMENT EXERCISE 1

What is the attitude of learned writers in the dgibn of crime?

3.3 Judicial Approach to the Definition of Crime

In the all important case &. V Tyler 2 QB 594, crime was defined as

an act committed or omitted in violation of publaa either forbidding
or commanding it. This is a definition, which hagen root from the
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definition advanced by Blackstone in the book “Coemtaries on the
laws of England” vol. 4 at page 5.

Another case which has defined crimeGsnybeare v. London School
Board (1961)1 QB 118 where Day, J. stated that a crime is an offence
against the crown o\for which an indictment wid.li It appears that this
definition is narrow because it seems to have igthaninor offences
that can be tried summarily and not by indictment.

SELF ASSESSMENT EXERCISE 2

What is the dimension introduced into the defimtiof crime by the
court?

3.4 Statutory Approach to the Definition of Crime

The Criminal Code Act, cap. 77 Laws of the Federatf Nigeria 1990
particularly in section 2 thereof has defined @ithus: “An act or
omission: which renders the person doing #ot or making the
omission liable to punishment under this Code atewrany Act or law
is called and offence”.

From the above definition, it can be seen that ipaaticular act or
omission has not been criminalized as a crime byQbde or any other
criminal statutes, such act or omission cannotelganded as an offence
in the eye of the law.

Furthermore, section 11 of the Criminal Code whadmals with the
effect of changes in law provides that a persofi slo& be punished for
doing or omitting to do an act unless the act orssian constituted an
offence under the law in force when it occurreche Penal Code Law
of Northern Region has also legislated elaboratelyhis; See S. 3(1) of
the Penal Code Law.

The Constitution of the Federal Republic of Niget@09 has provided
for the definition of crime in its section 36 (1&@hen it says that subject
as otherwise provided by this Constitution, a pershall not be

convicted of a criminal offence unless tludfence is defined and
penalty therefore is prescribed in a written lawichirefers to an Act of

the National Assembly or a law of State, any subsydlegislation or

instrument.

By the above provisions of the Constitution for aot or omission to

constitute an offence, it must have been proviagedafwritten law and
punishment for such offence prescribed accordimgly written law.

1C
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Section 36 (8) of the 1999 constitution states tlwaperson shall be held
to be guilty of a criminal offence on account ofyatt or omission that
did not, at the time it took place, constitutestsas offence, and no
penalty shall be imposed for any criminal offenceavier than the
penalty in force at the time the offence was cortadit

The above section speaks against retro-active agigin for an offence
or omission. It emphasizes the fact that a pecsononly be punished
based on an existing law and on the punishmentiwthat law has
expressly provided for.

For more in this area of the law, see the casefokb v. Fagbemi
(1961) 1 All NLR 400 andJdokwu v. Onugha (1963) 7 ENLR P. 1

SELF ASSESSMENT EXERCISE 3

1. Can an act or omission not contained in anydad be regarded
as a crime?
2. Can an accused person who has been convictad ekisting

offence be sentenced to punishment which is naiagoed in the
law creating that offence?

3.5 Crime Distinguished from Sin

We have seen crime to be an act of omission wliieHaw has labelled
as such. But immorality or sin is a different thing is an act which
society or community abhors. It is an act of mat@pravity. Thus it
can be said that an act may be immoral but noinaecr

Though many illegal or criminal acts are immoradt all immoral acts
are criminal. For instance, in the Criminal Coaleich applies in the
Southern States of Nigeria, adultery is not a crihmugh it is an act of
immorality.

But conduct such as stealing may constitute bothrime and an
immorality and that is not to say that crime andnionality are the same
thing. They are not so and therefore cannot be.

The dictum of Lord Atkin inProprietary Articles Trade Association V.
A.G. for Canada (1931) AC. 310 at 324 said “Morality and Criminglit
are far from co-extensive, nor is the sphere amhicrality necessarily
part of amore extensive field covered by moralityunless the moral
code necessarily disapproves of all act prohibigdhe State in which
case, the argument moves in a circle.”

Strictly speaking what the immortal words of Lordkih means is that
crime and sin or immorality do not have the samegpecand extent.

11
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This means that as they are co-extensive, theyaarffom having the
same scope extent and direction.

It is however, important to note that when the anahlaw reflects the
society’s sense of morality, the task of law enéonent is likely to be
easier. This is because members of that societydveel a sense of
obligation to obey the law.

SELF ASSESSMENT EXERCISE 4

1. Is it proper for someone to be prosecuted imtdou committing
an immoral act?
2. Why do we say that crime and immoraldye far from

co-extensive?

4.0 CONSLUSION

This unit is very important in that attempts werad® at defining crime.
The different schools of thought tried to definéme from their own
institutional and perspective view points. Havnegd through this unit
you should be able to define crime and should bk t discuss the
relationship between your definition and what opesan Nigeria. As
you go further in your studies these concept sk&dbme clearer to you.

5.0 SUMMARY

The study of this unit highlights the following tac

The word crime is not different from the word often That is if
a particular law does not make a particular acomission an
offence, such act or omission cannot be regardea adfence.
While the juristic approach defines crime as aremdk against
the State, the judicial approach defines crimeraad in which
an indictment or an information will lie.
The Statutory approach emphasizes the criminatizadf an act
or omission for such to be regarded as an offence.
Crime and immorality belongs not to the same budiféerent
regimes of behaviour.

6.0 TUTOR-MARKED ASSIGNMENT

1. Using known approached, critically examitte definition of
crime
2. If an accused person is punished foraah which did not

constitute an offence as at the time the offence emanmitted,
what is the position of the law?

7.0 REFERENCES/FURTHER READING
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UNIT 3 ELEMENT OF AN OFFENCE

This unit will introduce you to the elements of@ffence. The elements
of an offence are contained in that particular rdte depending on how
such offence is worded. In other words, st through a thorough
comprehension of the definition of an offence thia¢ will discover the
elements of that offence. This unit is fashionsdadlows:

CONTENTS
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1.0 INTRODUCTION

In the accusatorial criminal system applicable ingeda, the
prosecution must perforce prove all the elementnodffence for which
an accused person is standing trial. Every offdmag two elements,
that is to say, the physical element and the meghent, except strict
liability offences which are complete upon the niestation of the
physical element only.

The physical element is the act or omission donemitted while the
mental element is the intent to commit or omitc¢hene.

The English common law regarded the physical elén@rmean the
actus reus which is a Latin expression meaningygaidt and the mental
element otherwise known as the mens rea to meaguitig mind.

While the physical element is manifested in the amhplained of, the

mental element requires the proof of knowledge tordsight on the
part of the accused.

2.0 OBJECTIVES

At the end of this unit, you should be able to:
explain what constitutes the physical elementsnobfiense and its
various manifestations

identify the different states of mind whidonstitute the mental
element of an offense

14
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determine when there is the concurrence of theigllyand mental
elements as well as exceptions which have beenlajeat through
cases.

3.0 MAIN CONTENT

3.1 The Physical Element

The physical element of an offence may manifestvy of a positive
act because intent alone, however wicked and condelm cannot
amount to an offence. For example, if | slap asperin a manner not
justified by law, | have committed the offence ofrinal assault against
that person and that slap against him is the palysiement.

Also, if | move a bag to the slightest degree witie intention of
permanently depriving the owner of the udetlat bag, | have
committed the offence of stealing against you &edmovement of your
bag to the slightest degree from its original positis the physical
element or the actes reus of that offence.

The physical element or the actus reus of an offeran manifest in
words in respect of certain offences such as ddfamasedition, taking
of unlawful oath and even conspiracy. These offerare committed by
words of mouth. The physical element is constdutg words uttered
by the accused person.

The physical element also known as the guilty act also manifest by
way of possession. It is immaterial that the aedusas not begun to put
that thing in his possession to any unlawful u§ection 148 (3) of the
Criminal Code provides for unlawful possession adirterfeit coin or of
a means of making them. Mere possession of thetedait coin is
enough to constitute the physical element of tlignce. It does not
matter whether you have put the money to use byafaging it to buy.

For more on this, see sections 150, 154 (2), 15551209 and 213 etc
of the Criminal Code Act.

Possession here may not be physical only; it can bBe through the
agency of another person in which case il Wwe constructive
possession.

The physical element of an offence can also ifesinby way of a
passive state of affairs. If for example, a clulao association in which
you have been a member is now banned by governnyenmt,are
ordinarily supposed to stop forthwith your membegrysif such a club or
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an association. But where you continue memberafigr the ban now
becomes the physical element of that offence.

Also, the physical element of an offence can mahitey way of an

omission. Omission is failing or omitting to dehat that law has
commanded you to do, the failure of whichil yround criminal

liability. The Criminal Code has criminalized suotissions to include
duties imposed on peace officers (police officéns3uppress riot see S.
199 of the Criminal Code, duties imposed on memloérthe ship’s

crew to obey order and duty placed on a family heéadsupply

necessaries for a child under fourteen years af age

One underlying condition which must be present @wnission to
constitute the actus reus in criminal law is thathsduties criminalized
as omissions must be geared towards avoiding fideoous harm to
the person where a special relationship existsdxtvwhe parties.

The mental element or the guilty act can also neshibby way of
consequence. In some offences such as murder andlanghter, it is
the consequence (e.g. death) which results fromctmuct of the
accused person that constitutes the actus reusbfafences.

SELF ASSESSMENT EXERCISE 1
What are the various manifestations of the phystahent?
3.2 The Mental Element

The introduction of mental element in crime mig attributable to
ecclesiastics who regarded the conscience of mgmimg importance.
In their view, that which called for atonement whe evil intention or
motive which prompted the harmful deed.

The mental element or the mens rea is a referentteetmental element
which the prosecution must provide in any particofience in order to
secure a conviction.

It is not in every offence that a particulaental element must be
proved. There are different species of variety mental elements
depending on how a particular offence is worded.atTik to say, the

mental element of an offence is derived not froeeehere but from the
way the offence is worded.

It is suitable to state that five basic conceptsctvimay underline the
particular conduct are worthy of mention.
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These are

I Intention

il. Recklessness

ii. Negligence

V. Accident and

V. Unconsciousness

I Intention

This can only be derived from the circumstance pieicular offence.
Intention here revolves around the issues of faiséey and
desirability.

It simply stated that a man intends a consequehbes@ction when he
foresees that it may result in harm and desires hibashould do so.
Therefore, desire of consequence is the hallmarktehtion no matter
how vague or unconscious that desire may be.

Thus if for example in the offence of burglary as@ined in S. 411 of
the Criminal Code, specific intents is to be probgdhe prosecution, it
must be strictly proved in accordance with the |gBee for example the
case oR. v. Seane (1974) KB 997.

There is however a distinction between the comnem tules and
intention can be seen in S. 24 of the Criminal Cod¢ common law,
there is the doctrine of transferred malice adlustrated in the case of
R. v. Latimer (1886)17 QB 359. In Nigeria and particularly un&er24
of the Criminal Code, a person must act dependamtlyhe exercise of
his will (i.e. with intention) before he cdme guilty of the offence
charged.

Compare the above case of Latimer with another taswit; R. V.
Pemblition (1874) LR 2 in which the court said that the intembarm a
group of people cannot be transferred to the bngaéf a window.

a. Intention and Motive Distinguished

Having seen what intention is all about, it is sthtm state that motive is
reason for the accused person’s conduct which rihgced him to act
unlawfully but which does not form part of the metdement of an

offence.

Intention therefore must be distinguished from ntifor, according to
the third limb of S.24 of the Criminal Code, unletgberwise expressly

17
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declared, the motive by which a person is inducedot or omit to do an
act or to form an intention is immaterial as regardriminal
responsibility.

Motive may therefore take the form of love, feagalpusy, anger,
ambition, etc. Thus, if I kill my wealthy uncle iorder to inherit his
assets, the intention is manifested in the kilkwvigjle the motive is the
inheritance of uncle’s assets.

But there are certain provisions of the Code inclvhmotive is made the
basis of criminal responsibility. See sections2@®),316 (3) and 377 etc
of the Criminal Code.

il Recklessness

Recklessness represents a situation where theeat@egsson foresees
the consequences of his conduct but decides nelesthto risk it. In
that premise, if the accused foresees a consequehioh will arise
from his conduct as a remote possibility, thenshadt criminally liable
but if he foresees it as certain to happen, théirim is that he desired
the consequence and therefore intended and by stoterwill be
criminally liable.

For a clearer understanding, read the cdsB. . Okoni (1938) 4
WACA 1 9 andR. v. Idiong (1950) 13 WACA 30.

iii.  Negligence

In negligence, it is said that the accused is biaonthy because a
reasonable man (predicating on objective test) bugthave foreseen
the possible consequence which will arisemfdris conduct. Thus
negligence is a possible result of one’s conductcivimakes him
blameworthy.

Under the English law, the degree of negligenceclvattracts liability
in a criminal offence is said to be higher thanligegce that will attract
liability in a civil matter. To this end, the casé Dabholkar v. R.
(1948) AL 221 is illustrative.

In Nigeria within the regime of criminal law, theme degrees of
negligence. For example, for a convictionlim in the offence of
manslaughter, the degree of negligence on thegbdhe accused must
be gross or must be of a very high degree.

18
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Thus, a person who drives fast and zigzags aloagdad in a built up
area at night when pedestrians and other vehidesahout shows
complete and criminal disregard for the life antegaof others and is
guilty of gross negligence. (S&ev Adenuga) andAkerelev. R(1942).

There are certain offences in which negligence mdenthe mental
element. For this we refer you to sections 138, (), 186, 344 etc of
the criminal code. Also see the casé&dfiv. C. O. P (1952) 14 WACA
16.

It should be noted that section 24 CC does notyapploffences in
which negligence is an element. The case&Safe v. Appoh (1970) is
instructive. In that case section 24 cc did nqilgpecause the accused
conduct of punishing the victim near a river wasegligent act and the
consequence of his game with the victim waseseeable by a
reasonable third party.

See als@para v. The Sate (1998). In this case, the accused drove his
lorry in a high way at 5.30 a.m. zigzag from rigbatleft, in a manner
dangerous to the public, collided with an on-compigk up from the
opposite direction. The pick up burst into flankdéng two people on
the spot. The accused was charged with manslayglaiesing death by
dangerous driving. In his defence, the accusedl lsaihad crossed the
road, and parked his lorry when the pick up vanimém his lorry and hit
the vehicle.

The trial court rejected his defence and convidied on all the three
counts. Allowing his appeal, the Court of Appeaidsthat the degree of
negligence required to support a charge of manktaugnust amount to
gross or criminal negligence, utter recklessnessisregard for the lives
and safety of the road users.

Furthermore, you should regard the distinction leetw negligence
required to establish a case of causing death hgeataus driving and
that for manslaughter. The degree of negligenqaired to establish a
case of causing death by dangerous or recklesmglrialls short of that
required for conviction for manslaughter. Tastain a charge of
manslaughter, the negligence should be such aseshawdisregard for
the life and safety of others as to amount to meragainst the State and
conduct deserving of punishmea@ullahi v. Sate (1985)).

iv. Knowledge
There are certain things in which the law meggithat the accused

person must have knowledge of a particular existingumstance. In
order to appreciate the enormity of the above nmemadition, see the
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cases ofR. v. Onuoha (1983) 3 WACA 88 andR. v. Obiase (1938) 4
WACA 16.

V. Voluntary Conduct

An accused person can only be guilty of his volpntaonduct because
he cannot be considered to be acting if his phisavement is
unconscious or involuntary.

If a person does something in a state of mentalkblat or his sleep,
then in law, he is not acting and there is no arahiiability because of
the involuntariness of his conduct.

In Nigeria, the law is well stated in section 24tloé criminal code and it
provides that, except in negligent acts or omiss@nperson is not
criminally responsible for an act or omission whicbccurs
independently of the exercise of his will or for aat or for an event
which occurs by accident.

It is worthy to state that where the actor is cagtgdly unconscious of
what he is doing, the physical element is said ¢opbesent but the
mental element is lacking.

Vi. Strictly Liability Offences

It is not in all offences that the prosecutionaguired to prove both the
physical and the mental elements. There are sdf@eces in which the
law requires the prosecution prove the physicainel®@ only. Where
this happens it is said that those offences aie Bability offences.

These therefore, are offences in which the enadutfority dispenses
with the proof of the mental element. Inicstrliability offences a

successful proof of the physical element elsough to secure a
conviction against the accused person.

See the case &R. v. Efana (1972) 8 NLR 81 and search the Criminal
Code of bring out strict liability offences.

SELF ASSESSMENT EXERCISE 2

1. Can we validly say that intention is the onlyncept of mental
element?

2. Outline the various concepts relating to the taleglement of an
offence.
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3.3 The Concurrence of the Physical Element and thdental
Element

The physical element must co-exist with the meetament and they
must simultaneously or contemporaneously complereaah other as a
matter of law. This is an English Law concept @admport is yet to be
firmly considered in Nigeria Law according to theatned authors of
Okonkwo and Naish in their bodkriminal Law in Nigeria.

It is another way of saying that both the actusraod the mens rea of
an offence correspond.

Exceptions

It is important to state that exceptions have l®mreloped through case
law to the principle of concurrence of physical aneintal elements.

The first of such exceptions was developed by Udedining in the case
of Attorney General for Northern Ireland v. Gallagher (1963) AL 349.

In that case, the learned law Lord opined “Whemgeeson whilst sane
and sober forms an intention to kill and then prepdor it, knowing it

to be a wrong thing to do, he cannot thereaftey oal self induced
drunkenness as a defence to a charge of murder”.

In the above Case, the House of Lords allowed gipee@ on the basis
that if before the killing, the accused had disedrthis intention to Kill
or reserved it and got drunk, it would have beafifferent matter, but
when he forms the intention to kill and waut any interruption
proceeds to get drunk and carries out his intentioen his drunkenness
is no defence, moreso it is dressed up as a defamdesanity. There
was no evidence in the present case of any intgorup Lord Denning
said that the wickedness of the accused persomsl before he got
drunk is enough to condemn him coupled with thendath he intended
to do which he actually did.

The second of such exceptions is that if the actus is a continuing
one, it is sufficient that the accused has mengloemg its continuance;
mens rea gallops up to coincide with the actus.reus

The second exception, as highlighted above, caterbbé understood
based on the decided case &hgan v. Metropolitan Police
Commissioner (1968) 3 ALL ER 442,

The third exception is that when the actus reupag of a larger
transaction, it is said to be sufficient if the ased possessed the intent
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during the transaction, though not at the momeat ahtus reus was
accomplished.

The Indian case dkhandu (1890) ILR Bombay 196 and the Rhodesian
case ofshorty (1950) SR 280 were ordinarily decided on the bakibe
principle of the concurrence of the physical anadtakelements and the
accused persons were not found guilty as chardgat the case of the
Thabo Meli v. R. 11954) 1 WLR took a different view.

The Privy Council said that the actus reus whiadlised the death of the
deceased by exposure is part of a largenséction of an earlier
intention to kill him with a strike.

See similar cases such 8ste v. Maselina (1968) 2 SA 558 and
R. v. Church (1961) 10QB 59.

SELF ASSESSMENT EXERCISE 3

1. Discuss the principle of the concurrendeth®e physical and
mental elements and the exceptions.
2. What is the ratio for the court’'s decision ire tbase of Khandu

(1890) 1LR Bombay 1967
4.0 CONCLUSION

Human behaviour in every society is regulated byiaimum code of
conduct and in the case of any behaviour outdide scope of this
minimum conduct, an offence is presumed to have lbeenmitted. In
this unit, we demonstrated your understanding efithportance of the
application of the general criterion of the elensewit offence and how it
iIs used in solving disputes about the unlawfulnefsa particular act
which complies with the definitional elements oifnze and whether
certain conducts falls within the scope of a gelheracognized ground
of justification with reference to crime.

5.0 SUMMARY
From the study conducted in this unit, it is suiatio state that:

Every offence except strict liability offence hastelements.
Those two elements are known as the physical elearah the
mental element.

That there are various ways by which the physitahent of an
offence can manifest.

There are some concepts which underlie the melatalent.
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The principle of concurrence emphasizes the fasirtiltaneous
occurrence of the physical and mental element.

The principle of concurrence is not sacrosanct beeaof
exceptions which have been developed over the ybaosigh
case law.

6.0 TUTOR-MARKED ASSIGNMENT
“A” intending to kill “B” strikes him with a shargknife and thinking
that “B” is dead whereas he has not died, throwsbbdy into Qua Iboe

River and “B” is now dead due to exposure, whahes position of the
law relating to the principle of concurrence.
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UNIT 4 CLASSIFICATION OF OFFENCES

The purpose of this unit is t examine the clasaifon of offences and
the basis of criminal responsibility. This is pieded on the fact that
responsibility or liability shall lie where it shdlappen to fall and shall
not be shifted elsewhere. This unit shall be erachion the following
items:

CONTENTS
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1.0 INTRODUCTION

It is a known phenomenon in criminal law that offes are classified
into different categories. The classifications a contained in the
sections creating the offence; they are contaimedhe punishments
attached to the offences. A person should be padigor the offence
which he or she committed which is the basis ahoral responsibility.
Such a person cannot properly in law be punishedhother person’s
offence except where there is vicarious liabiligripitted by law.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

show how offences are classified
explain the basis of criminal liability
define the concept of no liability without fault.

3.0 MAIN CONTENT

3.1 The Classification of Offences

In English law, there is the classification of aftes into common law
offences and statutory offences. Common ladenges are those
offences which were developed from the customs teadition of the
English people. Statutory offences are offenceghvivere put in place
by the various enacting authorities in England.

In Nigeria, the classification of offences is con&l in S. 3 of Criminal
Code. That section provides for classification infelonies,
misdemeanour and simple offences and it applieg wnthe southern
part of Nigeria

A felony is any offence which is declared by lawhi® a felony, or is

punishable without proof of previous conviction,thwideath or with
imprisonment for three years or more.
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A misdemeanour is any offence which is declaredldy to be a
misdemeanour, or is punishable by imprisonmentnfatr less than six
months, but less than three years.

All offences other than felonies and misdenoess, are simple
offences. Section 3 CC.

This division of crimes into felony, misdemeanordasimple offence
applies only in the Southern part of Nigeria.

In the northern part of Nigeria where the Penal é€agplies, no such
classifications have been made. But thesesifileations as above,
covers all manner of offences in Southern partspeetive of whether
such offences are contained in the Criminal Cod®obr

It is suitable to note that no section creatingadfence has clearly
declared such offence to be a felony, misdemeanainople offence.
The gravity of the offence and the punishment alkjo it informs the
class into which a particular offence belongs.

We shall now approach section 3 of the itréin code in order to
discover the three classifications. That sectiefings a felony, as any
offence which is declared by law to be a felonysopunishable without
proof of previous conviction, with death or withpnsonment for three
years or more.

A misdemeanor is defined as any offence which daded by law to be
a misdemeanor or is punishable by imprisonmeninfirless than six
months but less than three years. And finally Heation concludes by
providing that all offences, other than feloniesd anisdemeanor are
simple offences.

There are certain consequences which result frtra above
classification. They are both procedural and sulbsta In terms of
procedure, the power of a private person to ar@ssuspected
misdemeanant is more limited than his power tosaaesuspected felon.
Similarly, the granting of a bail is lot mreolimited than when the
offence involved is a felony. The subsian consequence of
classification into felonies, misdemeanors and gngffences are: first
that it is only in respect of felonies that have offences such as
compounding felonies (see S. 127 of Criminal Codedl neglect to
prevent the commission of an offence (i.e. neglegbrevent felony as
contained section 515 of the Criminal Code).

Again, the punishment for attempts or conspiratiesommit offences
and for being an accessory after the fact will viaryaccordance with
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whether the substantive offence, if committed, was felony,
misdemeanor or simple offence.

Furthermore, certain defences are available ongelsaof assault of
more serious harm which result in death committggublic officers or
private citizens in preventing the escape of arfeélat are not available
to other murder. See section 271 and 272 of thaiGal Code.

3.2 The Principle of no Liability without Fault

The learned authors, Okonkwo and Naish, submitdalidegal systems
have to some degree or other incorporated the simpkal idea that no
one should be convicted of a crime unless he wiltedfault and same
attributed to him.

An illustration will explain the foregoing. If A ks B; A’s fault of
killing B cannot be transferred to his father bessathere was no fault
on his father’s part which will make the latterblie despite the fact that
the father has a moral duty to bring up A well jasthis child.

In order to prove that the accused is liable, iefsfor the prosecution to
prove the existence or otherwise of mens rea arsdaihalytical to state
that the mens rea doctrine is used to describestidueitory principle
under the common law situation, which runs throaljloffences.

SELF ASSESSMENT EXERCISE 1

What do you understand by the principle of liapiitithout fail?

3.3 Sources of the Principle

There are two sources to which the principle ofiability without fault

could be traced. The first is predicated on Ehgleéav as a source and
the second is anchored on Nigerian law as a source.

a. English Law as a Source

Okonkwo and Naish have said that in English lave $itope of the
doctrine of mens rea (guilty mind) depends on wéeth particular
crime is a common law offence or a statutory oféendt is worth

recapitulating that common law offences derive fribra customs and
tradition of the English people while statutory esftes are those
contained in enacted statutes.
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At common law, there is a legal presumption thataoused person is
innocent until he or she is proved guilty. An oife requires proof of a
guilty mind but if the offence is constitdiethere is a factual
presumption or presumption of fact that proof oiltgumind depends on
whether the statute requires such proof or notNigeria, every offence
by whatever mode it is constituted, is a statutmifence and must be
written and therefore known to law.

The mens rea doctrine was decided upon in the alasem Chik Aik v.

R (1963) AC 160. In that case, the Judicial Commitbéehe Privy
Council accepted the immortal words of Wright ihe often cited case
of Sherras v. de Rutzen (1895) 1QB 918 to the effect that “there is a
presumption that mens rea or evil intention or kieolge of the
wrongfulness of the act is an essential ingredieevery offence.

“But that presumption is liable to be displacedheitby the words of the
statute creating the offence, or by the subjectenatith which it deals,
and both must be considered”.

But there are certain offences in which mens redrohe is displaced in
which case it will be said that liability is strictlt is strict because in
such offences, the law does not require the probaohental element or
the guilty mind. The proof of actus reus or thdtgwact is enough for
the conviction of the accused person.

Foster Sutton, P. iAmof av. R (1952) 14 WACA 238 said that in order
to determine whether mens rea (that is to say kyguind or intention
is essential element of the offence charged), nersessary to look at the
object and terms of the law hat creates the offence

b. Nigerian Law as a Source

The principle that no person should be punishetowit being guilty is
contained in section 24 of the Criminal Code arglates that:

“subject to the express provisions of thisde relating to
negligent acts and omissions, a person is not oaltyi

responsible for an act or omission which occurgpshdently of
the exercise of his will or for an event which oschy accident.”

Under this category, the accused would have actednotted to act
under a condition which is involuntary.... — i.e. @m&ndently of his/her
will. This defence is separate from the defencaazident and should be
treated as such. The defence comes undemgeheric term ‘auto
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malison’ — an involuntary occurrence such as sonfmgism, black out,
convulsion, spasm etc.

There are two arms in the above section, these are:

a. a person is not criminally responsible for @t or omission
which occurs independently of the exercise of hlk w

b. a person is not criminally responsible for aergwvhich occurs
by accident.

This is a defence of accident. It is not a materl$ence of will or
consciousness but an event which was unexpected.

You should try to distinguish between the two deéanof auto malison
and accident. Suppose you are working with a neatcha field in the
company of other workers. You are suddenly stungablyee in the
back. In a quick reaction, you tried to use tla¢ $ide of the matchet to
hit that part of the body to get rid of the beeeThatchet lands on the
head of a co-worker either by slipping of your handbecause of the
swift manner you swung around.

Although you had the will to swing around to malse wf the matchet,
the result of what you did was an event which o@mirsuddenly and
unexpectedly. Itis an accident.

Again suppose you suddenly have a spasm which swonground

unconsciously resulting in the matchet landing loa head of the co-
worker. This is not an accident. It is auto maiisarhe act of swinging
round occurred independently of the exercise ofrymill. It was an

unwilled act negating any mental sate of voluntariness.

The case oDpara v. Sate (1998) 2 NWLR (pt 536) 108 reinforced the
new position on the degree of Negligence requioeslipport the case.

The word “act which is contained in section 24 of the crimimalde is
the physical element (guilty act) within the sumding circumstances
in which the act or omission occurs.

Also the word “everitas contained in section 24 of the criminal code
means the result of human conduct. Thus, on ttis £ Timbu Lohan.
V. R(1968) 42 A;JR 259 at 303, Waindeyer L. said tlaat &vent in this
context refers to the outcome of some action odaon..”. In that case
the striking of the baby on the head was an “aati the death of the
baby an “event”. An event which occurs by acctdemnnotes an act
totally unexpected, unwilled, unintentional and hedt any fault as
against an act which is deliberative, willed oreimional {Thomas v.
Sate (1994)).
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Opera v. State (Supra) The utter recklessnesssnegird for lives and
safety of other road users was said to be negligent

Again the word “accidehtwhich is contained in section 24 of the
Criminal Code deserves a discussion. “An effesisl to be accidental
when the act by which it is caused is not done Wi intention of
causing it ...” See Stephen’s Digest of Criminal L& Ed. p.260.

Generally, accident (not traffic accident) means fartuitous
circumstance, event, or happening without any hurmagency, or if
happening wholly or partly through human agency, eaent which,
under the circumstances, is unusual and unexpdpteithe person to
whom it happens. The word may be employed as dematicalamity,
casualty, catastrophe, disaster, an undesirablmfortunate happening,
any unexpected personal injury resulting from anlpoked for mishap
or occurrence, any unpleasant or unfortunate oeonue that causes
injury, loss, suffering or death. An event thdtets place without one’s
foresight or expectation, an undersigned suddenuamcpected event.
(Agwu v. Sate (1998)

Defence of accident under section 24 CC. applies) déliough the act
done is unlawful: Rv. Martyr (1962),Festus Amayo v. The Sate (2001)
18 NWLR p. 745 251 andgwu v. The Sate (1998) 4 NWLR (pt. 544)
90.

The word “will” which is also contained in secti@4# of the Criminal

Code should similarly be examined. An intendediadhe sense that
the actor intended by his action to achieve thé dpkration of that

action as it proved to be and in fact, must neciégdae regarded as a
willed act. See Barwick C. J imbu Kilianv. R (supra).

It seems plain that the Common Law principle of mega (i.e. no
liability without fault) is the same with sectiod ®f the Criminal Code.
Okonkwo and Naish have argued and rightly too thatwords “mens
rea” should not be used in our Criminal law becathgecriminal code
which we use, has already provided in S. 24 whattlens rea doctrine
does in common law in relation to the principlenaf liability without
fault. They argue that the need to imporinio our criminal law
therefore has been defeated by S. 24 of the Crinfhogle and that
section 24 of the criminal code is eider in scope applicability.

Where the court held that the situation reflecte®i 24 of the Criminal
Code is that no criminal responsibility is due t@exrson for an event
which occurs by accident. This involves a voluptact, but where the
voluntary act results in an event which wasther intended nor

29



CSS152 INTRODUCTION TO NIGERIA CRIMINAL LAW

foreseen, the consequences is an accident. Thkd=dined accident as
contained within section 24 of the Criminal Code as act totally
unexpected, unwilled, unintentional and without daylt as against an
act which is deliberative, willed or intentiondihpmas v. State [1994] 4
NWLR (pt 337) 129.

See the case oAgwu v. Sate (1998). Here, the appellant and his
deceased brother had a melee, struggled over argsdlting in some

vandalism and the deceased sustained some injinled, from upper

shoulder and subsequently died. Neither party sbosatisfactorily

how the deceased got the fatal injury. The trialircaconvicted the

appellant but the Court of Appeal in a unanimougygment allowed the
appeal.

You should remember that the onus is on the prasecto disprove the
defence of accident. If the prosecution therefared as in the instant
case, to show satisfactorily how the deceasedhgoftdtal injury in the
scuffle and the true cause of the injury or hurswaknown, then the
hurt or injury would qualify as and be called arident. The Court of
Appeal held as the defence of accident, like aheotdefences,
presupposes that the accused physically cdeunithe offence but
should be acquitted because it was an acciderital ac

This principle is further illustrated in the cask Amayo v. The Sate
(2001). In that case, a policeman at a road béydered a pick-up van
to stop. The driver tried to move on. Another peti@an (accused)
emerged, just then, there was a gunsh®dtbullet from the gun fired
fatally hit the conductor. The policeman was cedrgvith murder. His
defence was that his rifle fell from him, hit theognd and exploded just
on the pick-up van which was passing by. He saidhdd no intention
to fire, let alone kill. Hid defence was one of ident. But the High
Court and the Court of Appeal rejected this defermocavicted him of
murder and sentenced him to death. The accustefuappealed to the
Supreme Court.

The issue canvassed before the Supreme Geast whether the
appellant was exculpated from criminal respongipifor the death of
the deceased by virtue of the provisions of se@ic.

The Supreme Court held that no act is punishablet ifs done
involuntarily. And an involuntary act in this cext (otherwise known
as ‘auto malison’) means an act which is done leyrttuscles without
any control by the mind. Or done by a person whoat conscious of
what he is doing. The Supreme Court unanimoustyvald the appeal
and substituted a conviction of manslaughter fordau
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We shall discuss this further when we cotoestudy defences to
criminal responsibility.

SELF

What

ASSESSMENT EXERCISE 2

is the relevance of the case Tofmbu Kian v. R (1982) to our

Criminal Law?

4.0

CONCLUSION

Essentially, the purpose of offences being defingith commensurate
punishment attached if for certainty in the socielty this unit, you were
exposed to the fact that offences are classifiexedban the weight of
their criminal responsibility. This unit is very puartant in that we
discussed law, offences and punishment. It hglps to know the
consequences of certain acts and that a persoantarbe punished for
the alleged offence committed not on another one.

5.0

6.0

7.0

SUMMARY

Offences are classified into felonies, misdemeagad simple
offences.

The classification is determined by the nature ahiphment
attached to a particular offence.

That a person can only be punished for his fault ot the fault
of others.

That the English law and Nigerian law provide sesrdor the
principle of no liability without fault.

That except, there is negligence, section 24 ofctirainal code
provides a defence to an accused person who sigitegteads
it.

TUTOR-MARKED ASSIGNMENT

If | strike my brother with a sharp knife in aamer not justified
by law, it is an act, and if death results from aty, it an event.
Discuss the above statement.

What are the consequences of classificationfi@noes in our
law?

REFERENCES/FURTHER READING

Stephen’s Digest on Criminal Law 9th Edition.
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Okonkwo C. O & Naish (1990Criminal Law in Nigeria. Ibadan:
Spectrum Law Publishing.

Smith & Hogan Criminal Law.

UNIT 5 HOMICIDE (GENERAL ASPECT)

Unit 5 is so designated to teach you the genenaécisof Homicide
which is criminalized offence in Nigeria. It wou@hable you to know
when a particular wrongful act resulting in the ttheaf the victim will
be regarded as Homicide and when it cannot begarded.
CONTENTS

1.0 Introduction
2.0 Objectives
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3.0 Main Content
3.1 Meaning of Homicide
3.2  Physical Element of Homicide
3.3 The Tissue of Causation
3.4  Unlawful Homicide (Murder)
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION
The offence of Homicide is frowned upon in our stgi

In the olden days, any person who killed anothes wade to pay the
supreme price, i.e. death on the culprit. As thaety develops, killing
one another in a manner not justified by law wamicralized and it
became an offence. The law, since then, has intemiwr imposed
sanction against the accused and has also spdlieutigredients of the
offence.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
give a general explanation of homicide
explain what constitutes the guilty act of the atfe

determine when not to act in manners which will amtdo unlawful
homicide in breach of the law.

3.0 MAIN CONTENT

3.1 Homicide (General Aspect)

1. Homicide means the killing of a person in a neanmot justified
by law. In the olden days, the laws was so sthat it did not
matter or not whether you foresaw or intended teatld which
occurred, but would be punished directly if deaticusred from
your act.
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2. The offence of Homicide is unique because gomething much
more than personal injury. It is a violation of teanctity of
human life.

3. It is often said that because of the damnabiareaf the acts, the

law in Nigeria, through the Criminal Code Act chept7 laws of
the Federation of 1990 particularly in section 3h8reof, has
prescribed death as a penalty for the act of halmiciThe reason
for making homicide an offence punishable by deathur law is
predicated on the principle of fair deserts as aomh of
punishment.

4. in modern times however, resort is often used e physical
element (guilty acts or actus reus) and the meziéahent (guilty
mind or mens rea) in order to determine the degfdmbility of
the offender, and this has gone to modify it asséd to be and as
our fore bearer used to know it.

3.2 The Physical Element in Homicide

To amount to “physical element” in homicide, onestbe responsible
for the cause of the death of another person intthener not justified
by law. Thus, once there is death by an unjustifiet of one against the
deceased, there is said to be the physical elerfaattis reus) of
homicide. It follows from the above that the victioh homicide is a
human being and not otherwise. The question ridily follows is:
what categories of human beings qualify to be motif homicide? |If
for example A kills F child through abortion, aHat’s question is: Has
the child become a human being? The answer caraksn tfrom a
careful reading of S. 307 of the criminal code \mhieads “A child
becomes a person capable of being killed when & t@ampletely
proceeded in a living state form the body of itstmeo, whether he
breathed or not and whether it has an independentation or not and
the x naval string is severed or not”.

The above quoted section of the criminal code Hamed to mean that
a child becomes a human being when it comes oupletety out of the
mother's womb alive. Thus, the law is that thddcimust have been
completely removed from its mother’'s body as wasidsl in the case
of R. v. Paulton (1. 32) 5C & x.329 and it is enough that life slbakist
in a child at the time he was born.

SELF ASSESSMENT EXERCISE 1

What is the nature of homicide involved in S. 3®The criminal code?
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3.3 The Issue of Causation

The question which arises for consideration herewmisen will death
occur so as to amount to homicide according to l&worder to answer
the question, it is necessary to explore the prawvief section 314 of
the criminal code which says that “a person isde®med to have killed
another if death of that other person does not pliee within a year
and a day of the cause of death”. That sectios gogo state that such
period is calculated to include the day on whicé thst unlawful act
contributing to or resulting in the cause of deatis done. For more
elaborate reading, see S. 314 generally and caRevoDead son 1908
DB 454.

Section 308 of the criminal code reveals that deattld be caused
directly by any means whatsoever. One can thustisae from the

wording of section 308 of Criminal Code, it seemairpto say that
section 24 of the Criminal Code is moribund if deatcurs directly by
any means in accordance with the said Section 30theo Criminal

Code. Still within the meaning of the geneealpect of homicide,
section 310 says that a person who by threat oniottion or by deceit
causes another person to do act or make omissiachwésults in the
death of that other person, he is deemed to hdleel kiim.

From the way section 310 of the Criminald€ois worded, two
situations which may arise for consideration are:

I. Where the accused intends that the deceaseddsdouan act
after a threat.

i. When the accused only comes to intimidatd goes away
thereafter. For this see the casd€rof. Nwaoke (1939) 5 WACA
120.

Again, a look at section 311 of the Criminal Codgeaals acceleration
of death and it says that a person who does anyrmachakes any
omission which hastens the death of another pesban when the act is
done or the omission id made, is labouring undenesalisorder or
disease arising from another cause, is deemedu® kifled that other
person.

This could happen in a situation where a persangtrlates a patient in
a hospital bed or the victim at an accident sce®a. a general note,
sections 300, 301, 302, 309 also treat issuednglad the above broad
subject matter.

3.4 Unlawful Homicide (Murder)
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There are two types of homicide, namely, flawand unlawful

homicide. The law relating to unlawful homicidecisntained in S. 306
of the Criminal Code. That section statesegatically that “It is

unlawful to kill any person unless such killingasthorized or justified
or excused by law”.

The section by implication means that some homscale lawful while
others are unlawful. It is lawful when authorizZeyg law in a situation
where a hangman hangs a condemned criminal, whewkli@r in action
kills, where a soldier shoots and kills a condemaeded robber tied to
a stake or a police officer kills a fleeing roblsesspect or where a peace
officer kills a person who has committed a felosycantemplated by s.
271 of the Criminal code.

While section 315 of the Criminal Code defines newrdr unlawful

homicide, S. 283 of the Criminal Code defines poatmn, which when
successfully raised as a defence may reduce hamioignanslaughter,
which itself is a lesser offence constituted intisec317 of the Criminal
Code.

S. 316 of the Criminal Code deals with six circumnses that can
constitute the offence of a murder. Section 3)6#&ys that it is murder
if the offender intends to cause the death of #esqn killed or that of
some other person. And by S. 316 (2), if the afégnintends to do to
the person killed or to some other person some/guie harm.

Section 316 generally cannot be discussed with@ierences to
intention. Intention means desire of conseqeegrand it could be
derived from the circumstance of a particular caSee the classical
case askEdington v. Fitzmaurice (1855) 1 CH.D 459 and the Nigerian
cases oRv. Omoro (1961) 1 All NLR 233 andNungu v. R. 14 4ACA
374.

From S. 316 of the Criminal Code, it is clear tifat the offence of
murder to occur, there must be killing or death moscur and the
offender must intend to do the person killed, omeoother person,
grievous bodily harm, often shortened as GBISection 1 of the
Criminal Code defines grievous (bodily) harm asy‘dmarm which
amount to a maim or dangerous harm as definedsrs#ttion or which
seriously or permanently injures health, or whisHikely so to injure
health, or which extends to permanent diségqent or to any
permanent or serious injury to any external orrimdeorgan, member or
sense.

In R_v. Ntah, (1961) 1 All NLR 590, it was made clear that if the
intention of the accused is not to cause grievaumtbut so results to it.
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such an accused should not be convicted of mund@eruS. 316 (2) of
the Criminal Code. For a contrary view, see thgecaf R. v. Vickens
(1957) NLR 326. Section 316 (3) of the Criminal €oslys that if
death is caused by means of an act donthenprosecution of an
unlawful purpose which act is of such nature abedikely to endanger
human life, the person who caused the act is gilyidauilty of murder.

In order to answer the question whether “the actd éhe unlawful
purpose” as contained above are the same thingthseease ofR. v.
Nichols (1958) Qd EN 46, in which the Circuit Court helétlsince the
act which caused death, i.e. setting firethe hotel, was also the
unlawful purpose, section 302 (2) of Queenslanan®yal Code, which
is similar to S. 316 of our Criminal Code, was ipkgable.

SELF ASSESSMENT EXERCISE 2

Mention six instances in which murder can manifshin the meaning
of S. 316 (1) of the Criminal Code.

CONCLUSION

In this unit we showed that the Law must continuallrike a balance
between the conflicting interests of individuats between the

conflicting interests of society and the individsialWe demonstrated
that when certain conduct is branded unlawful by ltlw, this means
that according to the legal conviction ofcisty certain interests or
values protected by the Law (such as life, propamyg dignity) are

regarded as more important than others. In oeletermine whether
conduct is unlawful one must therefore enquire Wwhetthe conduct
concerned conflicts with the legal conviction o Bociety.

You should understand by now that the grounds siifjcation must be
seen as practical aids in the demonstration ofwfaolaess. It is against
this background that the study of this unit becoresy significant.

5.0 SUMMARY

Homicide is the killing of a human being layother in the
manner not justified by law.

The physical element in Homicide is death which hesulted
from the act.

The act of the accused must contribute to the deatne victim.
Unlawful Homicide which is murder which means thiirlg of a
person in such a way which is not excused by law.
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There are several instances in which unlawfaimicide can
manifest.

Homicide may be lawful as when a policeman shontslalls a
fleeing felon or when a hangman hangs a condenmiedhal.

6.0 TUTOR-MARKEDASSIGNMENT

If a man kills his brother during a brawl, can hige who was away in
the market at that time be charged alongs$ide husband with the
offence of murder?

7.0 REFERENCES/FURTHER READING

Okonkwo C. O & Naish (1990Criminal Law in Nigeria. Ibadan:
Spectrum Law Publishing.

Criminal Code Act, Cap 77, Laws of the Federatibhigeria 1990.

UNIT 6 PARTIES OF AN OFFENCE

This unit will introduce you to the parties to aifemce. You will learn

about principal offenders as well as accgssadter the fact to the
offence already committed. The schematic appradde unit is set
thus:

CONTENTS

1.0 Introduction
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2.0 Objectives
3.0 Main Content
3.1 Liability Affecting a Principal Offender
3.2 Classes of Principal Offenders
3.3 Liability as an Accessory after the Fact
3.4  Limit of Liability as an Accessory
3.5 The Mental Element of Principal Offender
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

In the commission of an offence, a number of pessoay be involved
and the level of their involvement may not be thens. The law, on
that premise, will have to decide the extent of’®meiminal liability.

According to the criminal code, two classes of iparthave been
identified. They are the principal offenders ane &ccessory after fact.

The provisions of the code which deals substagtialith parties of
offences are sections 7, 9 and 10. Sections 51(a&® of the Criminal
code are instructive. All the provisions of thandnal Code relating to
parties to offence apply to all categories whethemny offences are
contained in the code or any other law or enactment

2.0 OBJECTIVES
At the end of this unit, you should be able to:

tell who a party to an offence is

explain why such a person should be regamed party to an
offence

state types of principal offenders

explain the liability of an accessory after thetfac

3.0 MAIN CONTENT

3.1 Liability Affecting a Principal Offender

Within the meaning of a principal offender, fourtegories have been
highlighted by section 7 of the criminal code. Tlssction provides
thus: “when an offence is committed, each of thkowang person is

deemed to have taken part in committing the offeanuet to be guilty of
an offence, and may be charged with actually cotimygitit, that is to

say;
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a. every person who actually does the act or m#k@somission
which constitute an offence;
b. every person who does or omits to do any actherpurpose of

enabling or aiding another person to commit therufg;

every person who aids another person in conmyittie offence,;
any person who counsels or procures any otheppdo commit
the offence.

o o

3.2 Classes of Principal Offenders

Section 7 (a) of the Code provides for every pensto actually does
the act or makes the omission which cortsstuhe offence. This
contemplates the person who for example slaps anothereby
committing a criminal assault. It also has to dthwhe man who set
fire to a house thereby committing the offencersba.

The man, who makes the omission, is for exampkefdimily head who
fails to provide the necessaries of life afchild under the age of
fourteen contrary to section 301 of the Criminatl€o

Sometimes it could be that the person who doesattteis acting

innocently in furtherance of any other person’animal intention, in

such a situation, the man (person who does theisctpt criminally

responsible for the act complained of. Instead,ttan who used him
(the principal) will be liable for the act doneaccordance with section
7(d) of the criminal code.

Also, a child who is an infant is covered by sattg® which grants him
the status of immaturity, any person who uses lamtlie commission
of any offence, will not be liable for counselingdaprocuring under
section 7(d) of the Criminal Code.

Section 7(b) of the Criminal Code involves on whes dr omit; to do

any act for the purpose of enabling or aiding amotberson to commit
the offence.

Under section 7(b) of the Criminal Code, the actassistance is given
before the act constituting the offence. It is ifested by any form of

assistance given prior to the act of theaner When it comes to
assistance, it does not mater that the assistanee i3 of no help to the
person committing the crime.

Section 7(c) of the Criminal Code talks about evpeyson who aids
another person in committing the offence. Whetoihes to assistance,
the West African Court of Appeal held thus “We afehe opinion that
to bring a person within this section (thatto say S. 7(c) of the
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Criminal Code), there must be clear evidence that @ppellant did
something to facilitate the commission of the offer- see the case of
Enweonyev. R. (1955) WACA 1.

The law is that, if the aid or the assis@m is given while the
commission of the offence lasts, the aider will atyube criminally
liable. See the case & v. Johnson (1973) Wd R 303 as well as the
case oR v. Mayberry (1 1; 73) Qd R 211.

It is settled law that mere presence at the scértbeocrime without
more does not make the man a party to an offencethé cases of
Azumah v. R (10, 50) 13 WACA 87, the court said “mere presesaeot
enough, a person must be purposely facilitating aiding the
commission of a crime by his presence before hebearegarded as an
accomplice”.

Thus, a man can only be liable as a pafrthe is present and
intentionally does an act which, in law, can beardgd as a facilitation
of the crime.

An interesting issue which calls for an examinati®mwhat will be the

situation where all the parties are caught andhat ttial, some are
acquitted, by the court. In order to properly exaanthe above, it is
suitable to take a look at the caseRofv. Okagbue (1958) 13 FSC 27,
the facts of which is that three accused persome Yeeind not guilty by

the court, the third accused person was conviateaitling them. The
Federal Supreme Court allowed the appeal of thé #gcused person,
who was convicted by the court below. The appeitaturt relied on the
earlier English case dk. v. Rowley (1948) 1 All ER 570. In the said
English case (Rowley), the court of Criminal Appsaid that “It would

be absurd to say that he (appellant) assisted @mdocted persons, who
he knew, committed a felony.

The law as expounded above illustrates the fadtttieaider can only
be convicted if the named principal is also coredcbut if the principal
IS not named, the aider cannot be conviatedthe basis that the
principal is not known and is said to be at large.

It is worthy to mention that because of immatuggntained in S. 30 of
the Criminal Code, if a person is not criminallgpensible and aided to
commit an offence, it is good law to say that, rfterace has been
committed and S. 7 of the Criminal Code cannotappl

S. 8: Offences Committed in Prosecution of CommoRurpose

The Criminal Code provides that when two or morespes form a
common intention to prosecute an unlawful purposeonjunction with
one another and in prosecution of such purposdfanae is committed
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of such a nature that its commission was a probadsequence of the
prosecution of such purpose, each of them is deembhdve committed
the offence se@lagba & Org. v. TheKing (1950) 19NLR 124, an&. v.
Atanyi (1955) 15 WACA 34.

Proof of Common Intention

Common intention is to be distinguished from commobject: it may be
inferred from circumstance disclosed in the evidgerand need not be
express agreement, but a presumption of a commention should not
be too readily applied seB. v. Offor and Offor (1955) 15 WACA 4;
Mohan v. R [1967] 2 AC 187. In the case above two persons were
charged jointly with murder, it was establishedt thach had struck the
deceased a violent blow with intent, at least taseagrievous bodily
harm and also established which blow had, infatised death, but the
evidence was open to the construction that thentilme of each accused
was suddenly formed and formed independently oheatber, it was
held that the judge’s failure to give himself aeo direction expressly
as to the common intention invalidated the conerctof the appellant
who struck the blow which did not cause death awdreviction against
that appellant of attempt murder was substitutedife of murder.

SELF ASSESSMENT EXERCISE 1

Will it be proper in law to convict a person whoswvaerely present at
the scene of the crime but did nothing to facéitdte commission of the
crime?

Section 7(d) of the cc

Section 7(d) of the Criminal Code provides for g@yson who counsels
or procures any other person to commit the offence.

Here, apart from proof of intention on the parttbé procurer and
counsellor, words alone will be adequate for crahifiability. The
words of couselling or procuring must involve soipesitive act of
encouragement to those who actually committed tlence.

The law is that, tacit acquiescence or ordinarydsoamounting to a
mere permission, are not enough to amountcdanseling. See
ldikav. R (1959) 4 FSC 106.

Again if an accused person has counseled or prddhes commission
of an offence, it does not matter if he was notgutslly present at the
commission of the offence by his confederatexd that it was
committed on a day different from the one he coplated.
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The guestion to be asked and answered here ishalpgiens where the
police set a trap for animals.

The court however accepts the strategy, wherebpdhee set a trap for
criminals as a way of arresting them and facilgtthe administration
of criminal law. Under the circumstance, the initia to commit the
crime must come from the criminal and the policdélofeing that
initiative, sets up the trap in order to ensnaeedhminal and then tame
the tide of crime to the society.

3.3 Liability as an Accessory after the Fact

Section 10 of the Criminal code provides for thevaband states that
any person who receives or assists another, who, ikis knowledge
guilty of an offence, in order to enable him toase punishment is said
to become an accessory after the fact to that odfen

The punishment attached to an accessory is letsrnms of gravity to
that attached to the actual offender. For examplale the principal
offender is liable to full punishment for the adtoa real offences, the
punishment of an accessory after the fact is ndymakser, also in
terms of gravity. The distinction is that tiie substantive offence
committed is a felony, two years maximum imprisonmevill be
imposed on the accessory but if the substantiveenoé is a
misdemeanour or a simple offence, the punishmeiaicla¢d to an

accessory is one halfi{3) of the punishment for the substantive offence.

The acts reus for the offence of an accessory esréteipt or the

assistance given to the suspect after he has diiegemmitted an

offence and the offender now runs away for prodecti A monetary

reception of the suspect by the accessory willi@ugh in the eyes of
the law provided by accessory knows that person received or
assisted committed the offence.

3.4 Limitation to Liability as an Accessory

Section 10 of the Criminal Code applies, to all mamof offences
however criminalized and whether contained in tbdecor any other
enactments.

A closer look at the second limb of section 10 loé triminal code

shows that a wife is not an accessory if she askest husband to escape
punishment and the husband is not similarly lidbleassisting his wife
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because of emotions such as love, fear or compassay galvanize or
rouse either of them into such help or assistance.

In institutionalizing this limitation, the code tl&n in section singled
out a husband and wife of a Christian marriagefdwour or protection
and discriminates against other forms of marriagpesvever well
contracted and well intentioned.

SELF ASSESSMENT EXERCISE 2

Why has the law treated every other type of maesiaxcept Christian
marriage, with total disfavour within the, meaniofysection 10 of the
Criminal Code.

3.5 The Mental Element of Principal Offenders

A man can lonely be liable for an act or omissiohiock occurs
dependently of the exercise of his will and carivetiable for any act or
omission which occurs independently of exercis@isfwill. He cannot
be liable for the act of another person unlessdsawilled those acts.

For further reading see section 25 of themal Code and the
Queensland case Bf v. Solomon (1959) Qd. R 123.

4.0 CONCLUSION

In this unit we were able to demonstrate abundaihidy a party to an
offence is a person whose conduct the circumstaimcesich it takes
place (including where relevant, a particular dggsicn with which he
as a person must according to the definition ofatffience, comply) and
the culpability with which it is carried out arecsuthat he satisfies all
the requirements for liability contained in the idéion of the offence.
Or if, although his own conduct doesn’t comply wiitfat required in the
definition of the crime, he acted together with @mmemore persons and
the conduct required for a conviction is imputechim by virtue of the
principles relating to the doctrine of common pEo

5.0 SUMMARY

There are four types of Principal offenders as banseen in
section 7 of the Criminal Code

Their unique role in a given crime determines tles< in which
they belong.

That, mere presence at the venue of the crime doesnake a
person a principal offender unless he does somg thi facilitate
the commission of the offence.
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That, it is lawful for the police to set a traparder to ensnare a
criminal and the police officer must not be a paotyhe crime.
That a person who receives another who d@mamitted an
offence and ran away from justice and having kndggethat the
other person has committed the offence for whiclsveanted, is
an accessory to the fact of the main or actuahote

That protection has been given by the coolespouses of
Christian marriage who have assisted either thasbands or
wives to escape punishment after the commissi@mnafffence.

6.0 TUTOR-MARKED ASSIGNMENT

1. Is the word “guilty” as used in the first liml gection 10 of the
criminal code the proper word for that section?
2. If, 1 slap a man in a manner not justif by law, | have

committed the offence of criminal assault but inatvblass of an
offender can | be classified?

3. Does the act of a police officer on road block ihighway who
collects -M60.00 notes for his personal use forma corviale
driver who has no vehicle particulars at all a @oltrap in the
eyes of the law?

7.0 REFERENCES/FURTHER READING
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UNIT 7 STEALING

This unit will introduce you to stealing as a topiccriminal law. You
will learn what stealing is, how it is differentoin other subjects in
criminal law.

CONTENTS
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1.0 INTRODUCTION

To steal is both morally reprehensible amohioally wrong. The
offence of stealing is contained in the criminat grenal codes. From
the way it is constituted, stealing can manifestanious acts and such
acts have been spelt out elaborately in this work.

2.0 OBJECTIVE
At the end of this unit, you should be able to:

expressly state which acts constitute theermi¢ of stealing and
which acts do not.

3.0 MAIN CONTENT

3.1 Definition

Ordinarily, stealing means the wrongful taking awaythe goods of
another. It could also mean to take away dishopestlwrongfully
especially secretly.

Stealing is defined in the Criminal Code ghu‘a person who
fraudulently takes anything capable of being stotenfraudulently
converts to his own use or to the use of any peasything capable of
being stolen, is said to steal that thing”. Seeticec383 (1) of the
criminal code. Certain key words like “taking” arfidonverting” are
critical in the discussion of the offence of stegli

3.2 Taking

For there to be taking in the eyes of the law,tttieg must be moved or
caused to be moved. See section 383 (6) of thaikal Code. There
are two known types of taking: The first one isuatttaking, which
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occurs when a person comes into physical or bqublysession of the
property. The second is where someone else iddadake it on your
behalf. Under the second category of taking, timeust be control over
the person doing the taking by the principal.

3.3 Converting

Conversion is not defined in the Criminal Codéccording to the
renowned authors, Okonkwo and Naish, in their b&rkmninal Law in
Nigeria, the definition of conversion is to be asftbuld be taken from
the area of torts. Thus, in the all-important caséancashire Railway
Company v. Macnicol (1919) 88LJKB 601 and 605, conversion was
looked at as a dealing with goods in a manner isistent with the
rights of the true owner, provided that it is aéstablished that it is also
an intention on the part of the defendant, in sogito deny the owner’s
right or to assert a right which is inconsistenthwthe owner’s right.
See also Street on Torts at page 44, as well agi¢lae as well as the
view of the court in the case dfillsv. Broker (1919) 1 KB 555. If we
therefore relate the above definition to the subgg¢diand, it is fitting to
say that for conversion to amount to stealing, utstrbe done with one
of the fraudulent intents provided in section 33 ¢f the Criminal
Code.

With a view to deciding whether a conversion isittalent, Section 383
(4) of the Criminal Code provides that it is imnr&kthat the person
converting had an innocent possession of that ptppe that he held a
power of attorney for its disposition or was othesevauthorized to
dispose of the property.

3.4 Specific Intents in Stealing

Six intents have been criminalized by section 33Bdf the criminal
code and to the analysis of these intents, we oo t

1. Section 383 (2) (a) of criminal code prowddéor an intent
permanently to deprive the owner of the thing,tof Here, the law
emphasizes permanent deprivation and not tempatapyivation.
See the unreported caseSute v. Otaru in charge No. U/6C/67 decided
in Midwest High Court.

The law does not regard as amounting to stpamhere there is a

conditional taking with intent to keep onbf the goods that are

valuable. The case dR. v. Easom (1971) 2 All ER 945 is important
here. We are of the opinion that if a conditioteling does not amount

to stealing as we have seen in the case of Eas@m,ld pass section 4

of the criminal code.
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There is stealing where the accused fraudulenttgigdes the owner of
goods to buy such goods which already belong to dvirto which he
already has a valid title. See the caseRofv. Hall (1894) 2 C 947.
Motive of gain is not important or central in orderdetermine whether
a permanent deprivation is fraudulent. &ee®. Cabbage (1815) R&S
292.

2. Next is section 383 (2) (b) of the Criminal Cpdéich provides
for an intent permanently to deprive any person vas any
special property in the thing of such property. céwing to the
code, the phrase “special property” as containedimancludes
any charge or lien upon the thing in questiand any right
arising from or dependent upon holding possessidheothing in
question whether by the person entitled to sucht g by some
other person for his benefit. This limb of secti®84 (2)(b) is
designed to protect the right of a person who istine owner of
the property but has some special interest in livegthe must
have power to exercise physical control over thhing
Therefore, if you are a finder of a lost propertygmods or a
pledge of goods, the law recognizes youhasing special
property in the article.

3. The third is contained in section 383 (2) (c}he# Criminal Code
and it deals with an intent to use thendbi as a pledge or
security. The general rule is that a person whaoisthe owner
of a property and who pledges that property to lamols a
security has committed the offence of stealing. eVery general
rule, the law recognizes exception(s). The excepliere is in
the case of extreme necessity and on condition hikatvould
retrieve such goods almost immediately, but unfaately, is
unable to do so. Here, the law will not regard,tha the offence
of stealing because intention which is an essemmgedient is
considered lacking.

4. Section 383 (2) (d) deals with intent to parthwi on a condition
as to its return which the person taking or conngrit may be
unable to return.

Here, the accused takes one’s property for a tctingsabut loses
such property in the cause of such transaction thacefore is
unable to such property to the owner.

5. The intent here revolves round dealing with sngfoperty in
such a manner that it cannot be returned in theiton in which
it was at the time of taking or conversion. Thénpof note here
is that the thing taken or converted cannot bermetl by the
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accused in substantially the same condition. Thasfaf any
similar case will be of great assistance. This desided in the
case ofR. v. Bailey 1924 QWN 38.

6. The last intent is set out in section 383 (3)aff the Criminal
Code and it states thus: in the case of moneyptantito use it at
the will of the person who takes or converts ithaligh he may
intend afterwards to repay the amount to the owniEne law
contained in section 383 (2) (f) of the criminatieowas the basis
of court’s decision in the case Bf v. Orizu (1954) 14 WACA.
In that case, the court held that accused liabteoftence of
stealing and convicted him accordingly.

SELF ASSESSMENT EXERCISE 1

Mention six intents criminalized in the code whmfould make taking
or conversion fraudulent and therefore criminahia eye of the law.

3.5 Things Capable of Being Stolen

For one to be convicted of having stolen anythswgh a thing must be
one capable of being stolen. It then follows thaisinot everything

which is capable of being stolen. Section 383 @& thiminal code

relates to the issue of things capable of beingistoFrom that section,
it is obvious that things that are inanimate whacé the property of any
person and which are movable, are things capalieiafy stolen.

In law, there are certain things which are not bépaf being stolen.
Such things are land and property not owned by @thyb The common
law position is that, a corpse is not capable afigpstolen. But the law
has been developed to the effect that if a corpsesgsses peculiar
attributes as to justify its preservation on safenor other grounds and
some work of skill have been performed on such ssr@and it is an
unlawful possession of a person or authority, iyraeount to stealing
if such a corpse is disposed of in a manner catisiif the offence of
stealing.

4.0 CONCLUSION

In this unit, we demonstrated that for a propeotyoé capable of being
stolen, it must be:

Belong to somebody else
Moveable
Corporeal
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In order for the act to be unlawful, the act ofaiteg must take place
without the permission of the person who has & tigipossess it.

In the unit, we demonstrated that to have the trderrequired for theft
it must relate to the act, the nature of propeaty to the unlawfulness.
Further more, the intention must be to permanetdgrive the person
entitled to the possession of the property.

5.0 SUMMARY

Stealing is an offence which when committed, at&rgnishment,
as contained in the code.

It is not every act of the accused that constitutes offence of
stealing.

For an act to be regarded as stealing, it mustbenapanied by any
of the specific intents contemplated in section 833(a)-(f) of the
code.

It is not everything that is capable of being stol®r example, land
and ownerless properties cannot be stolen.

The things stolen must be moved to the slightegirese with the
intent of permanently depriving the owner of the w$ such things
or with any of the specified intents.

6.0 TUTOR-MARKED ASSIGNMENT

1. Can a person who has entered my plot of landtéacat Abuja
metropolis without my permission and plucked anngeafrom
an orange tree planted on the land charged withotfence of
stealing?

2. If, as my intimate friend, | give you money teliger to my
mother at the village but you use the money to yayr school

fees and now cannot refund it to me upon demande lyau
committed a criminal offence in the eyes of thelaw

7.0 REFERENCES/FURTHER READING

Okonkwo & Naish (1990)Criminal Law in Nigeria. Ibadan: Spectrum
Law Publishing.
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UNIT 8 OBTAINING BY FALSE PRETENCE

In this unit, you will know that obtaining by falggetences is a felony
whose main ingredient is intent to defrautd as geared towards
anything capable of being stolen. This unit iggraed as follows:

CONTENTS

51



CSS152 INTRODUCTION TO NIGERIA CRIMINAL LAW

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Definition
3.2  Obtaining
3.3 The Pretence
3.4 Past and Present Matter
3.5 Falsity of the Pretence
3.6 Intent to Defraud
3.7  Effect of Pretence
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The offence of obtaining by false pretene®@scommonplace to the
extent that it is gaining increasing notoriety irg&ria. The offence is
so widespread that governments at all levels aragdeverything

possible by way of legislation to check its want@meurrence.

2.0 OBJECTIVES

What this unit seeks to achieve is for you to apipte the ingredients of
the offence of false pretence. This will enable youhave a firm
grounding on the topic and also widen your intellat frontiers within
the greater regime of criminal law. The high imride of the offence
and the negative image it has given Nigeria inittternational scene
makes it imperative for you to be systematicalltincted on it.

At the end of this unit, you should be able to:

expressly state what false pretense is.

3.0 MAIN CONTENT

3.1 Definition

Obtaining property by false pretence is committéetmwa person by any
false pretence, and with intent to defraud, obt&ios any other person
anything capable of being stolen or induces angropierson to deliver
to any person anything capable of being stolen. pineishment for
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obtaining by false pretences and the offeitself are contained in
section 419 of the Criminal Code.

It does not matter that the thing is obtained er delivery induced
through the medium of a contract induced falge pretence. The
offender cannot be arrested without warrant, urfiessd in the very act
of committing the offence.

3.2 Obtaining

For “obtaining” to take place, one must induce diner of the property
to transfer his/her whole interest in the properfyhe usual distinction
which must be drawn is between “possession” anch&ghip”. Thus if
by an act of any accused person possession olrgrisferred, then the
proper offence is stealing. If, however, both gsssgon and ownership
are transferred, then the proper offence is obigitny false pretence —
seeAkosa v. Commissioner of Police (1950) 13 WACA 43.

Okonkwo and Naish submit that on the principle &h@®@ (Supra), the
case ofSJate v. Osuafor (1972) 2 FCSLR 412, in which accused was
convicted of obtaining by false pretence, was whpritpcided. They
submit that the proper offence in Osuafor's cass si@aling because
only possession was obtained by the accused.

The learned authors also submit that the cas@basi v. COP (1965)
NWLR 461 was wrongly decided because the offencancitted was
obtaining by false pretence and not stealing as hedd by the court
because both possession and ownership were involved

The practice known as money doubling is offencelatining money
by false pretence. SeR. v. Adegboyega (1973) 3 WACA, 199.
Compare this case with section 385 of the Crim@atle, which deals
with fund under direction. If only a bailment pfoperty is obtained,
false pretence is not committed.

lllustration

If A by false pretence obtains the hire of B’s lmley for a day and
returns but does not pay the hire charge, thisotsabtaining of the
bicycle by false pretence because what A obtairs amdy a ride on the
bicycle (possession) and not B’s entire intereain@rship) of it.
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Furthermore, inR._v. Kilham (1870) 1 CCR 261, K obtained hire of a
horse by false pretence, returned the horse withayihg the cost of the
hire. It was held that K’'s conduct did not amotmbbtaining by false
pretence. See also the caseRfv. Boulton 1 Den. 508 andR. v.
Chapman (1910) 4 Cr. App R 276.

If a person obtains a loan of money by false peEegven though he
intends to repay it, the offence of obtaining biséapretence will lie

against the offender or the accused because owperskhe particular

money lent has passed to him. &ee&. Ogbanna (1941) 7 WACA 139.

The property (ownership) in the goods must dbtained from the
general owner or from someone who has power to fhesroperty.

SeeR. v. Ball (1951) 2 KB 129. If the accused by false pretevu@ins

property from a bailee with intent to deprive thener permanently, this
Is stealing.

The owner of land has special property (interestthings found on his
land and same is applicable to a finder of lostlad. It may be false
pretence to induce them to give out their entitergst in such goods or
articles.

If a customer pays a forged cheque into a bankumtcand the bank
makes an entry crediting him with the amount onaheque, he is not
guilty of obtaining money from the bank by falseetence and this
offence can only crystallize when the bank actubtyds over or pays
the money to the customer, irrespective of how miicbredited in
favour of the customer in his account because prppethe money still
resides with the bank.

The offence under discussion cannot be examinepepsowithout the
expression “inducing deliver”. There is therefaregreat chasm between
“obtaining and inducing deliver”. Obtaining mearigtaning for oneself
and inducing delivery covers a situation wherebyn@uces B to deliver
to himself to C.

Inducing delivery in the crime of false pretenceaminducing delivery
of ownership and if there is merely a delivery osgession of accused
that will amount to stealing.

3.3 The Pretence

A pretence is any representation which can manbgsivords, writing
or conduct, of a matter of fact, eithpast or present, which
representation is false in fact and which the pemsaking it knows to
be false or does not believe to be true. It isartgmnt to note however
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that a pretence can be inferred from the conducthefaccused and
circumstance of the case.

3.4 Past and Present Matter

The representation must refer to a matter of faloeepast or present. If
it relates only to a future matter, the offence atitaining by false
pretence is not committed. Thus Achonre v. Inspector General of
Palice (1958) 3 FSC 30, it was held that the accused waguilty of
obtaining money by false pretence because the geptation related
only to a future matter.Inneh v. Commissioner of Police (1959)
WRNLR 204, it was held that the giving of a postedcheque implies
a future representation.

But if the drawer has no account at all at the bamén there is a false
representation on an existing fact. If the falspresentation consists
partly of a statement of a past or present matterpartly of a statement
relating to the future, an offence is comeadt by false pretence,
provided the former statement is a material contaty factor inducing
the representee to part with his property.

In the English case dR. v. Jennison (1862) L & C 157, the accused, a
married man, represented himself as being singleirauced a girl to
give him money promising that he would use the mgotwefurnish a
house and thereafter marry her. He was convicteabtaining money
by false pretence. In the above case, altmoingpre was a future
promise, yet the statement that the accused wagesmelated to an
existing fact and was an important factor whichuiced the girl to part
with her money.

Sometimes a promise to do something in the futueg mvolve a false

pretence that the promisor has the present meahsialhty to do that

thing. If this is so, then there is representattbran existing fact. See
R. v. Dent (1955) 2 ALL ER 806.

3.5 Falsity of the Pretence

The law is that the pretence must not only be failgat must be false to
the knowledge of the maker, or at least, he musbaleve it to be true.

If the accused honestly believes in the truth & #tatement which
unfortunately turns out not to be so, this is nigdgretence but merely
an expression of opinion. It is only a statementfauft that cannot,

which in law constitute a false pretence.

lllustration
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If a butcher represents the meat he sells as thieilbéhe market and it
turns out to be so, this is no false pretence berety an expression of
opinion. But if a trader knowingly makes a falsatsment of fact
concerning his product, that is false pretencdéneyes of the law. The
prosecution has a heavy burden of proving thetjatgithe pretence and
if the pretence is shown to be false, it is no deéethat the person
defrauded, parted with his property in order thamnight be put to an
unlawful purpose.

3.6 Intent to Defraud

There must be intent on the part of the accuseatetaud, though it is
not necessary to allege an intent to defraud amgcpkar person. An
intent to defraud is an intent to induce anotherdegeit, to act to his
detriment or contrary to what would otherwise be Huty and it is
immaterial that there is no intention to cause p&oy or economic
loss. See the case Welhemv. DPP (1961) AC 103. Thus if A obtains
money from B by false pretence, the intent to defres not negative by
showing that the money so obtained is nothing nmben a suitable
reward for the services rendered by A to B. See dases ofR _v.
Anijoloja (1936) 13 NLR 85 an®. v. Abuah (1961) All NLR 635.

3.7 Effect of Pretence

The law is that the pretence must have inducedvinger to part with
his goods. It must be shown clearly that the aliefalse representation
weighed on the mind of the representee and theref@mde him to part
with the goods. If the representations consisvarfety of statements
wherein one of such statements is false, by thehoaity of

R. v. Jenisson (1862) L & C 157, the representee will be guiltythiat
false statement is an effective cause of the teaurmdfownership.

Where there is no express request for the trandfeawnership, the
pretence may be implied from the conduct of thaused. If the person
to whom the false pretence or representation isemsgware that the
said representation by the accused is false orewvheris not deceived
by it, but nevertheless, he parts with pi®perty, the offence of
obtaining by false pretence is not committed. Aismthe accused may
be convicted of attempting to obtain by false prete Se&motosho v.
Police (1961) 1 All NLR 693.

4.0 CONCLUSION

We discussed S. 419 of the Criminal Code, whiclob&ining under
false pretence which is the unlawful andemibnal making of a

56



CS5152

INTRODUCTION TO NIGERIA CRIMINAL LAW

misrepresentation which causes actual prejudioghich is potentially
prejudicial. The effort here is to show that thare differences in the
content of the offence of stealing and obtaininddlye pretence.

5.0

This offence is committed with false pretence.

SUMMARY

The owner of the thing or property must transferihole interest in
the property to the accused.

Obtaining by false pretences is different from kbga
The false pretence can manifest by words, writingomduct.

The representation must refer to a matterfaot either past or
present.

There must be intention to defraud.
The effect of pretence is that it must have indutedowner to part
with the goods.

6.0

1.

7.0

TUTOR-MARKED ASSIGNMENT

Mr. A recently converted a warehouse belongmdim into his
residence and resides there. At about 7p.m yesteida B

broke and entered the said warehouse with inteiticsteal and
broke out this morning by 4.30a.m. What criinas Mr. B

committed?

How can you distinguish the offence oftaning by false

pretence from stealing?

When can you say that a pretence is false aatdltlre is intent

to defraud?

REFERENCES/FURTHER READING

Okonkwo C. O & Naish (1990)Criminal Law in Nigeria. lbadan:

Smith

Spectrum Law Publishing.

& Hogan Criminal Law.

Glanville Williams Textbook of Criminal Law.

MODULE 2

Unit 1 Receiving Stolen Goods

Unit 2 Burglary and House Breaking

Unit 3 Treason

Unit 4 The Offence of Rape

Unit 5 Theories and Types of Punishment

57



CSS152 INTRODUCTION TO NIGERIA CRIMINAL LAW

Unit 6 General Principles of Sentencing
Unit 7 The Police and the Administration of Crimidastice

UNIT 1 RECEIVING STOLEN GOODS

This unit is premised on the fact that a person vdueives any stolen
goods has committed an offence known as receivivigrs goods. The
commission of this offence pre-supposes the faatt ttere is already in
existence stolen goods before such goods are eetcemich results in
the offence under discussion. This unit is arrdregefollows:
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4.0 Conclusion
5.0 Summary
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1.0 INTRODUCTION

The offence of stealing cannot be discussed prppeithout a follow
up discussion on the offence of receiving stoleadgo The law here is
that the goods received must first have beeterstbefore they are
received with the knowledge that they are stolemdgo

2.0 OBJECTIVES

The objectives of this topic is to lead you, by wafyteaching, into the
realm of stealing as an offence and thereaftebdag to you the offence
of receiving stolen goods which cannot be commitiedaw unless

stealing occurs first. At the end of this lectuyeu will have a sound
knowledge of the law regarding the subject matter.
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At the end of this unit, you should be able to:

state and explain the law that relates to receistoten goods.

3.0 MAIN CONTENT

3.1 Elements of the Offence

The statutory provision for this offence is con&nin 427 of the
criminal code. In order to sustain the offenceemfeiving stolen goods,
there are two basic elements that must be proved:

a. There must be receiving, and
b. The goods must have been stolen.

To prove receiving, it is sufficient to show thaetaccused has either
alone or jointly with some other person had th@dhin his possession
or has aided in concealing it or disposing of itor Ehis, see the"™limb

of section 427 of the criminal code.

Assuming, there is no aiding to conceal the prgpdar the accused to
be connected, or convicted, it must be shown thatdd the property in
his possession. Possession can either be actgahestructive. Actual
possession means being in physical possession afegy, while

constructive possession means holding it througbermant or other
agent(s). The principal must have control ovlee property (thus
excluding section 24). In other words, there nmhestcontrol over the
movement of the property.

See the case dlujomoye v. R (1963) 3 WACA 71. This case deals
with the elements of control. The accused musehantrol over the
movement of the property. The case also deals avijtiint possession
between the receiver and the thief.

Where the receiver pays for the goods but the thigées to keep the
goods, it is said in law that the receiver has trasfive possession
while the thief has physical or actual pssgm. If the thief has
exclusive possession, the receiver cannot be sdidve possession and
thus cannot be charged for receiving. &ee®. Osakwe (1963). There
are situations where the thief can also be chakgéd receiving the
same goods alleged to be stolen by him within tbatext of the
provisions of section 7 of the criminal code. Feev. Saliba (1973)
QDR 142.

3.2 Receiving Dishonestly
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It is not sufficient to just receive, thecased must receive with
dishonest intent i.e. the receiver knows that thedg have been stolen
and intended to appropriate it to his own use dhéouse of any person
other than the owner. Okonkwo and Naish, in theiok on Criminal
Law, have agreed that this aspect of receivingadishtly is not stated
in section 427 of the criminal code but that itingplied in it. They
support their argument with the English cas&of. Matthews (1980) 1
All ER 137 at 138 per Lord Goddard.

3.3 Property Received

The property received must have been stolen oirsdatedby means of an
act constituting or amounting to a felony or mise@amour. A spouse of
a Christian marriage cannot steal property belapdo her husband.
Thus another person cannot be guilty of receiviognf her. SedR. v.
Geamet (1919) 1 KB 564. Also a person cannot barged with
receiving a property purportedly stolen bycladld of 7 years. See
Walter v. Lint (1951) 2 All GR 645. See section 30 of the crirhcwde.
It is note worthy that it is not sufficient to shdlat the goods have been
previously stolen, they must continue to be stgeads at the time the
accused person received them, and therefore thésgwould cease to
be stolen goods as soon as they are recaptureddebgwner or by the
police on his behalf. Any person who receiveféreafter is not guilty
of receiving stolen goods. S&ev. Villensky (1892) 2 QB 597 an®&. v.
King (1938) 2 All ER 622.

Section 429 of criminal code provides that if destgproperty passes to
another person who acquires a lawful title, subsatjueceiving of the
goods will not amount to receiving stolen goods.laiful title may be
acquired by limitation or through a sale in markeert. Where a
property is acquired from a market overt and theftis convicted, the
title in property reverts to the true owner.

3.4 Element of Guilty Knowledge

The prosecution must prove that at the time ofivaug the goods, the

accused knew that they were stolen or obtained bgns of an act

constituting a felony or misdemeanour. Guikgowledge may be

proved directly by way of confession or in any lod following ways:

1. By lies told by the accused person.

2. By any suspicious circumstance surrounding ridesaction. For
example, if the goods were sold secretly in théninay they are
sold by a person who ordinarily would naavé been in a
position to sell them. Reference may be made teetiee case of
Lawani v. Police (1952) 20 NRL 87 or if they were sold at a price
fixed by the person receiving, s&v. Braimah (1943) WACA
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197, or at a very low price, s&feller v. R. (1942) 9 WACA 12
(PC).

In view of section 47 of the Evidence Act, if a g&m is standing trial
for receiving any property, known to have beenestabr for having in

his possession, stolen property, in order to prgudty knowledge,

evidence will be led at any stage of thecpeding to show the
following:

a. The fact that other property stolen, withthe period of 12
months preceding the date of the offence charged, faund or
had been in his possession.

b. The fact that within 5 years preceding thate of offence
charged, he was convicted of any offence involvirgud or
dishonesty.

Before leading evidence on (b) above rglaithe accused, the
prosecution must:

I Give seven days notice in writing to the accysdting therein
that the proof of such previous conviction is imted to be given
at the trial and

i. Evidence has been given that the property speet of which the
offender is being tried was found or had been foumchis
possession.

It should be borne in mind that (ii) above is irted to be used as proof
of guilty knowledge and not the fact of receipt.

Under the doctrine of recent possession as comtameaection 149 of
the Evidence Act, the court may presume thaman who is in
possession of stolen goods soon after the thedither the thief or he
received the goods knowing them to be stolen, srthiescan account for
his possession. The doctrine of recent possessiarot an evidence
shifting device. The burden of proving guilgnowledge always
remains on the prosecution and this doctrine doegperate to shift the
burden of proof onto the accused. If the prosenutannot prove its
case against the accused beyond reasonakhibt, dihe accused is
entitled to acquittal.

What amounts to recent possession in respect ofldb&ine, depends
on the circumstance of each case and the natuyeanfs. See the case
Sate v. Aiyeola (1969) 1 All NLR 303. There is therefore no hardla
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fast rule associated with it. See the caseRoW. lyakwe (1944) 1
WACA 180.

3.5 Stolen Property into Another’s Property

Under Nigerian law, if a stolen property is coneedrtinto another’s
property, then the accused cannot be guilty ofivetg stolen goods.
Thus if A steals a sum of money and offers it tovBo knowingly
receives it, B is guilty of receiving stolen proger But the reverse will
be the case if A uses the money to buy a televisairand B receives it
knowingly; in that case, B is not guilty of the efice of receiving stolen
goods; the television set is not a stolen goode oney which is the
stolen property has been converted into anothguepty, i.e. television
set.

On a comparative basis, in England, the law is Banh the above
illustration, will be guilty of receiving d&n property even if the
original goods (money) have been converted into ghesent goods
received (television set). The same positigpplias in Australia
(Queensland).

3.6 Being in Possession of Goods Reasonably Susedcto
have been Stolen

This offence is criminalized in section 430 (1)tbé criminal code and
it states that any person who is charged beforecanyt with having in
his possession or under his control in any mannar any place or that
he at any time within three moths immediately pdaocg the making of
the complaint, anything which is reasonably susggkaf having been
stolen or unlawfully obtained and he does not gameaccount to the
satisfaction of the court as to how he came bystrae, is guilty of an
offence. One may quickly add here that section @30f the criminal
code is designed to cover cases where at the tinaerest, the police
cannot show that the goods were stolen but thegoredbly suspect
them to have been stolen or unlawfully obtainedp#s not apply to any
case where the goods are known to have been sdokrthe owner is
traced. See the case @Gguntolu v. Palice (1953) 20 NLR 128. The
suspicion expected from the prosecution is that okasonable man,
warranted by facts from which inferences can bevdraBoulos v. R
(1954) 14 WACA 543.

As a result of the tendency by the police to abtlee provision of
section 430(1) of the criminal code, it has beeld hlikat in order to
avoid the visitation of hardship and mischief omdoent persons, its
application should be done with the greatest cauimoorder to bring
about the real intendment of the section. See o&ge v. Ayanshina
(1951) 13 WACA 260.
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4.0 CONCLUSION

The correct, complete name of this crime is “relcgvstolen goods
knowing it to have been stolen.” We showed in tm& that a person
who commits this crime renders himself, at the sdamme, guilty of
being an accessory after the fact to theft. Yooukhunderstand that
the crime can be committed only in respect of priypinat is capable of
being stolen. For one to be liable for this offenice must know that the
property is stolen, or he must foresee the pogyiltiiat it may be stolen
and reconcile himself to such possibility.

5.0 SUMMARY

The offence of receiving stolen goods is closelsoamted with
the offence of stealing: first, the goods allegedhtave been
received must first be shown to have been stoleillegally

obtained. Secondly, the goods must be sold aredvesit not in a
proper place (market overt) but secretly and sanmegi at a
derisive price.

The receipt of the stolen goods must be done desttyn

Guilty knowledge could be proved by way of liesdidly the
accused person and by suspicious circumstancesusding the
transaction

Section 430 (1) of the criminal code relgtimo being in
possession of goods reasonably suspected to haare dielen
should be treated with considerable caution.

6.0 TUTOR-MARKED ASSIGNMENT

=

What do you understand by the doctrine of repessession

2. Assuming you are the prosecution in a case adiviang stolen
goods, how would you prove guilty knowledge in arttesecure
the conviction of the accused person?

3. The learned authors Okonkwo and Naish are obfhmeion that

section 430 (1) of the criminal code should beecklupon the

police with caution. Do you agree?

7.0 REFERENCES/FURTHER READING

Okonkwo C. O & Naish (1990)Criminal Law in Nigeria. Ibadan:
Spectrum Law Publishing.

Smith & Hogan Criminal Law.
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Glanville Williams Textbook of Criminal Law.

UNIT 2 BURGLARY AND HOUSE BREAKING

This unit attempts to groom you on the offencedwflary and house
breaking. The unit is sub-divided as follows:

CONTENTS
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1.0 INTRODUCTION

The content in this unit is predicated on two ofiest burglary and
house breaking. The time in which the act is ddeermines whether
the offence is burglary or house breaking. Burglaaycommitted at
night while house breaking occurs in the day time.

2.0 OBJECTIVE

At the end of this unit, you should be able to:

present the essential elements of the offencesigfidry and house
breaking.

3.0 MAIN CONTENT

3.1 Background

The offences of burglary and house breaking ardagoed in sections
410-417 of the Criminal Code. Section 411 say$ dmy person who
breaks and enters the dwelling house of anothér iwient to commit a
felony therein or having entered the dwelling hoa$eanother with
intent to commit a felony therein or having comedtta felony in the
dwelling house of another, breaks out of the dwgllhouse is guilty of
felony and is liable to imprisonment for fourteezays.

If the offence is committed at night, it is calledrglary and the offender
is liable to imprisonment for life. Furthernegrsection 412 of the
Criminal Code provides for the offence of ‘Enteridgvelling-house’
with intent to commit felony. It says that “anyrpen who enters or is
in the dwelling-house of another with intent to cuina felony therein
is guilty of a felony and is liable to imprisonmdnot seven years. If the
offence is committed in the night, the offendeliable to imprisonment
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for fourteen years. Time is the major determiningctdr in
distinguishing between the offence of burglary dmalise breaking.
Section 1 of the Criminal Code defines “night tim&s meaning the
interval between 6.30p.m and 6.30a.m. Burglargasmitted in the
night (that is, between 6.30p.m and 6.30a.m) whdese breaking is
committed in the day time (i.e. between 6.30a.m&B0p.m).

3.2 Breaking

If breaking is in the day time and entry is at nigh vice versa, the
offence is not burglary. Also breaking and enteed not necessarily
occur in the same night. See the English casi. of Smith. In that
case, breaking was on a Friday night and entryador8ay night. But a
question would arise where the accused personés pikce is defective.
It is submitted that the accused would be liabléhtoextent of mistake.
See section 25 of the Criminal Code.

By section 411(2) it is burglary if “any person whaving entered the
dwelling-house of another with intent to commit eélohy therein, or
having committed a felony in the dwelling-houseaobther breaks out
of the dwelling-house”.

Thus provision of the Code contemplates a situattrere a person

enters a dwelling house with a license or permissiod without intent

to steal but later finds something attractive, atahls it and then breaks
out. The time of breaking out would determine Vkeetthe offence is

house breaking or burglary. It contemplateso ah situation where
breaking in with intent to commit a felony was ihxexd.

Breaking may be actual breaking or constructivakireg.
Actual Breaking

It amounts to actual breaking, when a person wieaks any part,
whether external or internal, of a buildimg opens by unlocking,
pulling, pushing, hitting or any other meawnhatever, any door,
window, shutter, cellar flap or other thing, inteddto close or cover an
opening in a building or an opening giving passigen one part of a
building to another.

Constructive Breaking

He/she breaks in “who obtains entrance into a mgldéhy means of any
threat or artifice used for that purpose or byutin with any person in
the building or who enters any chimney or othertape of the building
permanently left open for any necessary purposendiintended to be
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ordinarily used as a means of entrance”. Seemedi0 and the case of
R. v. Boyle (1954) 2QB 292.

Thus, if an accused, by deception poses as a sanitgpector and
enters into a dwelling-house in order to commitkry and the owner
of the house knows of his criminal intent, but a#ohim in, in order to
trap him, there is no breaking in the eyes of #ve | But see the case of
R. v. Chander (1913) 1 KB 125.

For the prosecution to ground a conviction for tfifences of burglary
and house breaking against the accused persorkifgeahich is an
essential element or ingredient must be proved.

3.3 Entering

According to section 410 of the Criminal Code, &gon is said to enter
a building as soon as any part of his body or ay @f any instrument
used by him is within the building”. Thus, the mguutting of limb or

stick or instrument inside the building (dwellinguse) is enough to
constitute entry. Similarly, if in the process gbeming, the accused
person’s hand or finger or key or object projecto ithe room, this

amounts to sufficient entry.

Under the common law, Smith and Hogan in their b@alkninal Law at
p.583 argue that there is a distinction betweeertio of a limb and the
insertion of an instrument. The learned authorgerad that insertion of
limb for the purpose of breaking constitutes amyenthile the insertion
of an instrument for the same purpose of breakmgsdot. They argue
that insertion of an instrument could only consétantry if it was done
for the purpose of committing the ultimate felomyriespect of which
accused intended to enter the dwelling house.

3.4 Intent

For the offences of burglary and house breakingutxeed, the intent to
commit a felony, (not necessarily stealing) musisteat the time of

breaking and entry. The felony contemplated hereg to@ murder,

arson or rape, etc.

With respect to existence of intent at the timeéodaking and entry, if
one night A, honestly believing that B’s house msfe, breaks open a
front door in order to put out the fire and discmvihat there is not fire,
but he is then tempted to steal and does in faal sh the dwelling

house, he is not guilty of burglary, unless if attemmitting the felony

he breaks out through another part of the building.
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3.5 Dwelling House

Section 1 of the Criminal Code defines a dwellimgi$e to include any
building or part of a building or structure whicé for the time being
kept by owner or occupier for the residenicerein of himself, his
family or servant, or any of them and it is immatkthat is from time to
time inhabited.

Also a building or structure adjacent to, and ocedpwith a dwelling
house is deemed to part of the dwngllihouse if there is a
communication between such building or structarel the dwelling
house either immediate or by means of covered aotbsed passage
leading from one room to the other but not otheewisin order to
determine what constitute a dwelling house, the a0t what the
building or house is built for, but what it is usied.

lllustration

If a building was initially built as a warehouset bunow habitually sleep
in it and use it as my residence, it is a dwellimguse. Provided,
therefore, that the building is a dwelling housedoes not matter that
the owner is temporarily away, may be on holidayson a course
elsewhere.

In R.v. Rose (1965) QWN 35, the court held that a structure sasha
caravan which is kept by the occupier for the resod of himself is a
dwelling house. Similarly, inR. v. Halloran (1967) QWN 59 a motel
unit occupied by a lodger for a week was held tawelling house.

Section 413(1) of the Criminal Code provides the offence of

breaking into other buildings and to commit a fgladherein. For what
constitute other building, it is pertinent to nékat school house, ship,
warehouse, office or counting house, etc, comeimwithat meaning.

See section 413(2) of the Criminal Code. Sectib® 8f the Criminal

Code deals with building used as a place of worsHip this offence,

there must be: (1) breaking (2) entry and (3) cossion of felony. In

the alternative, there may be no breaking but dryecommission of a
felony and breaking out. See also section 416rmhiGal Code.

4.0 CONCLUSION
In the unit, you were made to understand that lier dffence of house

breaking and burglary to be proved, the followitgneents of the crime
must be present:
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Breaking and entering A
building or structure
Unlawful and intentional

The element of time also has to be put into comatdm in defining the
type of crime committed. The unit demonstratesyfmur understanding
the requirements for certain crimes against prgpeyt considering the
possible liability to an accused for the crime auke breaking and
burglary with intent to commit a crime.

5.0 SUMMARY

Burglary and house breaking are offences commooignaitted
by criminals in our society.

Time of breaking in and breaking out of the premidetermines
whether the offence committed is burglary or hdusaking.
While breaking in, the intention of the ased must be to
commit a felony.

Breaking by the accused can be either aatwatonstructive
breaking.

Entering occurs whenever any part of the accusely loo any
part of the instrument used by him projects intilding.

The offences are said to be committed in a dweHiogse.

6.0 TUTOR-MARKED ASSIGNMENT

1. If I break into a house with no intention of awmitting felony
therein, have | committed any offence? If so, whynot so,
why?

2. How can you distinguish between the offencebaafse breaking
from burglary?

3. The purpose of a dwelling house is differentrfrthat which is
not. Discuss.

7.0 REFERENCES/FURTHER READING

Okonkwo C. O & Naish (1990)Criminal Law in Nigeria. Ibadan:
Spectrum Law Publishing.

Obilade, T. A. Nigerian Legal System.
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Fakayode. Nigeria Criminal Code Companion.

Criminal Code Act 1990, cap 77 Laws of the Federatif Nigeria.

UNIT 3 TREASON

This unit is an attempt to analytically examine tifience of treason and
it will be treated against the backdrop of thedwling items:

CONTENTS
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1.0 INTRODUCTION

Treason is a felony and it is committed againstfudlw constituted
government of the State or the Federation of Nageri

It is committed when the accused does everythirsgipte to ensure the
overthrow of a lawfully constituted government dmefjins to manifest
same by some over acts.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

show what constitutes the offence of treason

show when it can be said that a person has conahihite offence of
treason or treasonable felonies

explain what amounts to, waging of war in the offenf treason.

MAIN CONTENT
Criminalisation

The offence of treason is contained in section B@{the criminal code.
That section states that any person who levies/svager against the
State in order to intimidate or overawe the Pretide the Governor of
a State, is guilty of treason, and is liable topghaishment of death.

Any person conspiring with another person, eithéhiw or without
Nigeria to levy war against the State wille intent to cause such
levying of war as would be treason if committedabgitizen of Nigeria,
is guilty of treason and is liable to the punishingindeath. See section
37(2) of the Criminal Code.

In Enahoro v. R (1965) 1 All NLR 125, the court held that a conapy

to levy war against the State, which is treasoreusséction 37(2) of the
Criminal Code should be charged under tleitien and not under
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section 516 which deals with conspiracies generalljhis means that
section 37(2) was the appropriate section on wthiehaccused could be
properly charged.

3.2 Levying War

In order to constitute a levying of war, it istnmecessary that the
accused persons should be members of a militape for even trained
in the use of arms. The type of weapon used alsmmaterial as the
smallness of the number of persons engaged inrguyie war.

In R v. Gallagher (1883) the court held that the phrase “Levying of
war” is general and descriptive. It was obvioust tivar might be levied
in different ways and by different ages of the trl

The above dictum was cited with approval in theebedted case of
R.v. Enahoro (1963) LL 91 at 312.

The war levied by the accused must be for a geaaclpublic purpose.
If it is done merely for a private purpose, theeoffe may be termed as a
riot. SeeR.v. Hardie(1821) 1 St. Tr 609.

The question now is whether upon a charge of treaswler section
37(1) “it must be proved by the prosecution tha Bresident or the
Governor was personally intimidated or overawet@ihe Supreme Court
in rejecting this line of reasoning stated thatréhés no difference
between intimidating and overawing the State andglthe same to the
Head of State (President) for the President isetmdodiment of the
State and to intimidate him is the same as intitmdathe State. Sel.
v. Boro (1966) 1 All NLR 266.

The decision of the apex court has been criticieedhe ground that
having regard to the wordings of the offence o&gn under section
37(1) of the Criminal Code, the prosecution musvprin addition to
other ingredients, that the President wasgmally intimidated and
overawed. For example, the State Nigeria is a mdiffe person from
whoever occupies the office of President. If thespcution proves that
war has been levied against the State and thabrpéiss intimidated and
overawed the President, conviction will lie agaii&t accused.

It seems plain that the above decision was presticah policy with a
view to guarding against the untoward conduct efson against the
State but was not based on the proper interpretafisection 37(1).

Under section 40, of the Criminal Code, any perati becomes an

accessory after the fact to treason or kngwihat another person
intends to commit treason, fails to give prompbmifation thereof to
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the appropriate authority or fails to use othesoe@able endeavours to
prevent the commission of an offence is guilty delny and is liable
to imprisonment for life.

3.3 Treasonable Felonies

If any person forms an intention for the purposeremoving the

President of the Federation or the Governor ofadeSbtherwise than by
constitutional means of for purpose of levying vemainst Nigeria in

order to compel the President to change rheasure (polices) or
counsels in order to put any force or constrainbrupr in order to

intimidate or overawe the National Assembly or atiyer legislature or

legislative authority or to instigate any foreigrier make any armed
invasion of Nigeria or any of the territories (88t thereof, and goes
further to manifest such intentions by an overts{fie) acts, such a
person is guilty of a felony land is liable to ingumment for life. See
section 41 paragraphs (a)-(d) of the Criminal Code.

3.4 Limitation of Time

A person cannot be tried for treason, treasonahey, concealment of
treason and promoting inter-communal war (nativer)wanless the
prosecution is commenced within two years after tfeence is
committed.

On the strength of evidence to be adduced by theepution against the
accused for any of the foregoing offences see @ectir9(2) of the
Criminal Procedure Act.

4.0 CONCLUSION

This crime is only committed if (in addition to tlmeher requirements)
the action of a person or group assume seriousogiops. One of the
reasons for the existence of the crime is to ptdiee state or lawful
constituted authorities from intimidation and harasnt. In this crime,
intent is the form of culpability required. Thedimidual accused must
have been aware of the nature and purpose of tlw axf the group and
her participation in the activities of the groupshbe intentional. You
should be able to distinguish between treasonsdrezble felony and
inter-tribal wars.

50 SUMMARY
Treason or treasonable felonies are heinous crimes.

In waging war, the accused need not be a membarmoilitary
force or trained in the use of arm.
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The war must be levied for a general or public pag

The prosecution of an accused for the offences reéasbn,
treasonable felony etc., must be commenced withion years
after the offence is committed.

TUTOR-MARKED ASSIGNMENT

Distinguish between treason and treasonableyelo

Can it be said that a person has committeddredisy his act.
the President of Nigeria is not overawed or intiabéd?

What is the strength of evidence to be addethbyprosecution
before a conviction can be sustained on any offtlegoing
offences?

REFERENCES/FURTHER READING
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Spectrum Law Publishing.

Smith & Hogan Criminal Law.

Glanville Williams Textbook of Criminal Law.
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UNIT 4 THE OFFENCE OF RAPE

In this unit, you will be exposed to the offencerape which is rarely
reported amongst the adult and which is more oftemmitted
particularly against very young girls. This itunwill examine the
following sub-themes:
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1.0 INTRODUCTION

The offence of rape very frequently occurs butesywrarely reported.
This centres on the fact that very oftee thctims, usually female
adults, protect their personality and integrity ahérefore shy away
from laying complaint against the accused.

The offence is committed when the accused, usaathale, without the
consent of the victim or through consent obtained fbaud or
intimidation, has a carnal knowledge of the conmaati.
2.0 OBJECTIVES
At the end of this unit, you should be able to:

explain what constitutes the offence of rape

identify the circumstances under which it Idobe said that the
offence of rape has been committed.
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3.0 MAIN CONTENT

3.1 Detailed Facts

In discussing the offence of rape, particular fiee shall be paid to
sections 30, 6, 357 and 358 of the Criminal Coddckvhborder
respectively on capacity, carnal knowledge, consedt punishment for
rape.

Section 357 of the Criminal Code defines rape dnuas this to say:
“Any person who has unlawful carnal knowledge ofnwem or girl
without her consent or with her consent, if the sgnt is obtained by
force or by means of false or fraudulent represmmtas to the nature of
act, or in the case of a married woman by impeitsogder husband, is
guilty of the offence which is called rape”.

Furthermore, section 358 states that “any persoon wbmmits the
offence of rape is liable to imprisonment for lifejth or without

canning”. In discussing the offence of rape agaiaed in section 357
of the Criminal Code, there are basic issues wartisidering.

3.2 Capacity

The provision of section 30 of the Criminal Code/ssdéhat “a male
person under the age of 12 years is presumed tocbpable of having
carnal knowledge”. It follows from this that hencet be guilty of the
offence of rape or attempted rape, although on suciharge, he may be
convicted of indecent assault. See section176efCriminal Procedure
Act Cap 80 of the Federation of Nigeria 1990.

The presumption is one of law and cannot be rethuiteshowing that
the accused has reached the full state of pubeety #ghnough he is below
the age of 12 years. The prosecution cannot bevedloto adduce
evidence to rebut that presumption.

Still under capacity, the question is, whether anan is capable of
being convicted for the offence of rape? The answethat it is an
impossibility having regard to the definition ofpe as contained in
section 357 of the Criminal Code. The definitidrrape in section 357
makes no reference to a woman or girl. Apart fiiiat biologically,
only the males are equipped to achieve penetratjorirtue of section 6
of the Criminal Code. But all the same, it does mean that a woman
cannot be charged as a principal offender undetiose@ for aiding,
counseling or procuring the commission of the ateenf rape. On this
issues, see the case Rfv. Ram (1893) 17 COX 609. In that case, a
husband raped a maid. The wife was convicted iipal in the 2°
degree.
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From the foregoing, it is clear that for the offeraf rape to succeed, the
accused must possess the capacity to commit itrthéunore, another
question may be whether a husband can be guiligpe upon his wife?

According to Hakins in Criminal Law, sexual intearse by husband
and wife is sanctioned by law and all other interse is unlawful. For
our purposes, the answer is that a husband caenguilty of rape upon
his wife because of the second limb of section éhef Criminal Code
provided there is a valid subsisting marriage attiime of the purported
commission of the offence. But if there is no suahd and subsisting
marriage and they are merely living as cbimoes, the so called
husband can be charged with the offence of rapas i$ understandable
since there would have been no contract or maetationship between
them.

The case oR. v. Clarke (1949) 33 Cr. APP R. 448 per the judgment of
Byne, J adopts the view of Hale as to why a husltamot be guilty of
rape upon his wife. The reason is thatthé marriage has been
dissolved, or if a competent court has madeseparation order
containing a non-cohabitation clause: that the spdae no longer bound
to cohabit with her husband, the implied consentini@rcourse at
marriage is revoked while the order is in forcewill be rape for the
husband to have intercourse with the spouse witheutconsent. Also,
if there is a decree absolute, then the husbandheatharged with rape,
as the marital link would have ceased to existmdly be borne in mind
that an undertaking by a husband (in lieu of infiom) not to assault,
molest or otherwise interfere with his wife... is a@lent to an
injunction and has the effect of revoking the iragdli consent to
intercourse. SeR.v. Sed (1977) Crium. LR 290.

However, the mere fact that a wife has presentpdtigion for divorce
does not by itself revoke the implied consent tiericourse. See the
case ofR. v. Miller (1954) 2 282. In that case, the complainant h#d le
the accused, her husband, and had filed a petitordivorce on the
ground of adultery. The hearing started and wasiaelfl so that the
accused might attend and give evidence. Laie®, accused had
intercourse with his wife against her will. He wamarged with rape and
assault occasioning actual bodily harm. It wasl lleht the accused was
not guilty of rape but of common assault.

Following Lynskey, J. in the Miller's case (suprantil that valid

subsisting marriage is dissolved; he cannot be ictet/ of rape. If

there is non-cohabitation clause, the clause iecefiuts the relationship
into abeyance and so the husband can in this regardonvicted of
rape. Se® v. Miller (Supra) andR. v. Seele (Supra).
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Again, if there is a decree of nullity or what oocensiders to be no
marriage at all, the charge of rape can be broagainst him. If a man

is suffering from venereal disease and inflictsipbn his wife, it does
not amount to rape, but at best, it would amourdrteelty. See the case
of R v. Clarence (1888) 22 QBD 23. In that case, the accused was
charged for an offence under the Pensions Act 1g&tticularly under
sections 20 and 47. He was alleged to have hadcouese with his
wife while suffering from gonorrhea which he comnuated to her. He
was convicted. On a case stated for the opiniammefcrown court, the
conviction was quashed.

On a comparative dimension, the Californian PenatleC makes a
provision for rape committed by the husband up@whfe. Equally, as
far back as 1952, the Israeli Legal system wasdryo propound a law
of rape by husband upon his wife. The English Ctately adopts this
view.

In order to find out what a woman is, Omrod J.Gobett v. Corbett
(1970) 2 All ER 33 gave certain criteria or featugf a woman as
follows:

To look for the presence of chromosome factors.

To look for the presence or absence of testesanies.

To look for the genital factor including theemal sexual organs.
The psychological factors.

PN PE

3.3 Carnal Knowledge

In an offence of rape, carnal knowledge of the worg the man must
be proved. Section 6 defines carnal knowledgeitgsthtes that when
the term carnal knowledge or the term carnal commeds used in
defining offence, it is implied that the offence & as regards this
element is complete upon penetration.

The Supreme Court explained what constitutes patmatrin the case of
Iko v. The Sate (2000) as follows:

“In legal parlance, any person who has unlawfuhahr
knowledge of a woman or girl without her consentwgh
her consent, if the consent is obtainedfdrge or by
means of threats or intimidation of any kind, orfbgr of
harm or by means of false and fraudulent repreentas
to the nature of the act is guilty of the offendeape (see
section 357 cc). Sexual intercourse is deemed cempl
upon proof of penetration of the penis into theinagsee
R_v. Marsden (1981)) and Rutherford v. Rutherford
(1923),R. v. Kufi (1960).
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It has however been held that even stightest penetration will be
sufficient to constitute the act of sexual intensau The fact that a
prosecutrix, who is alleged defiled, is found to \agyointcta (i.e. a
virgin) is not inconsistent with partial sexuala@ntourse and the court
will be entitled to find that sexual intetwee has occurred if it is
satisfied on the point from all the evidence ledd asurrounding
circumstance of the case. Where penetration iggordut not of such a
depth as to injure the hymen, it was held sufficien constitute the
crime of rape. Proof of the rupture of thgmen is therefore
unnecessary to establish the offence of rape”.

For purpose of rape therefore, the most importargredient is

penetration and unless penetration is proved, theepution must fail.

But penetration, however slight, is sufficient abhds not necessary to
prove injury or the rupture of the hymen or thaeréh has been an
emission of semen.

It is settled law that the act of sexual interceunhich follows is part of
the offence itself, so that aid given after pertgtgamakes the aider a
party to the offence. Sdg v. Mayberry (1973) QDR 211 and note as
well the dissenting view of Skerman, J. at p. 18ee Okonkwo’s
Criminal Law in Nigeria.

3.4 Consent

On a charge of rape, absence of consemerg important and the
prosecution has to prove that the accused had Icknoaviedge of a

woman or girl, despite her age, without her consénis no excuse that
the complainant is a common prostitute or that she consented to
intercourse with the accused person as a concubitmvever, these
facts may persuade the court not to believe theptanmant’'s denial of

consent. Consent obtained by force or by means akdts or

intimidation or fear of harm is no consent. Carisgiven because of
exhaustion after persistence struggle or assistancéd appear to be no
consent. Usually evidence of some struggleresistance by the
complainant may be the best proof of lack of cohdmr this is not

always necessary.

The law is that for one to have a carnal knowleoliga sleeping woman,

one is said to have committed the offence of rdpés also rape to have
carnal knowledge of woman by impersonating her andb Submission

by a person of weak intellect or a person who isngpto understand the
nature of the act done is no consent. It mustdted that, no consent is
effective which is obtained by fraud relating te tmature of act. See the
case oR. v. Flattery (1877) 2 QBD 17.
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As to the issue of consent, the prosecution ned¢dorave a positive

consent by the woman, it is sufficient if the woneha not accept. Thus
the next is not, the act was against her will? Buas it without her

consent? Perhaps the question to be asked is evhaik did accept or
did not accept.

In Tamaitirna Kaitamiki v. The Queen (1984), the accused was charged
with rape. It was alleged that he broke into a waois flat and twice
raped her. There was no dispute that sexual miese had taken place
on two occasions but he contended that the womasecded or he
honestly believed that she was consenting. Omsdkend occasion, and
after he had penetrated her he became aware thatashnot consenting
but he did not desist from intercourse.

In confirming the conviction by the lower cayrtthe Judicial

Committee of the Privy Council restated that sexu&rcourse was
complete upon penetration and it was a continucigaly ending with

withdrawal. Consequently, the appellant was liatdere he continued
intercourse after he realized that the woman wdsmger consenting.

Some people have argued that it is impossible fep@man who has not
accepted or consented to be raped, since befoepiarce of the penis,
there must be the lubrication of the vagina. Tikdb say: “there could
only be an absence of consent of the prosecutmiisd had been
overborne by fear of death of duress.”

This argument however, runs counter to jadicdecisions. In
R. v. Olugboja (1981), the Court of Appeal (U.K) held that theewite
of rape was having sexual intercourse against th@am’'s consent: that
the offence was not limited to cases where sexuatgourse had taken
place as a result of force, fear or fraud; and that trial judge had
properly directed the jury that, although the casmpnt had neither
screamed nor struggled and she had submitted toakemxtercourse
without the defendant using force or making anyedlks of violence,
they had to consider whether the complainant hatexed to sexual
intercourse.

It is argued that submission which is got by waylofess is not consent
because there is a distinction between submissmohcansent. Not
every submission is a consent, e.g. pointing & fkaife to secure
submission as iR. v. Mayers (1872) (supra). Mere animalistic instinct
would not be sufficient to constitute rape and arepresentation that is
not fundamental in respect of the identity of tleeson e.g. saying he is
a wealthy person does not violate consent so astmunt to rapeR. v.
Clarence (supra)).
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SELF ASSESSMENT EXERCISE

1. What are the ingredients for rape?
2. Can rape be committed if penetration is not deepugh?

3.5 The Mental Element Required for Commissiornof the
Offence of Rape

If the accused person believed that the woman wasenting, he would
not be guilty of rape even though he had no redserngrounds for his
belief. The mental element of rape is in@mtito have sexual
intercourse without the woman’s consent or withiffedence as to
whether the woman consented or not —BE® v. Morgan (1975) 2 All
ER 347 to the effect that a man cannot be convictedape, if he
believed albeit mistakenly that the woman egadwer consent, even
though he had no reasonable ground for the belief.

The position of the law IiDPP v. Morgan (supra) is valid and good law
in Nigeria because if an accused person pleads hbabelieved the
woman was consenting, he does not thereby bearbthden of

establishing the defence of honest and reasonalsaka of facts as
articulated in section 25 of the Criminal Code.

3.6 Attempted Rape

Any person, found guilty of attempted rape is kalb a term of
imprisonment for 14 years with or without whippingee section 25 of
the Criminal Code. IR v. Offiong (1936) 3 WACA 83, the accused
was said to have entered a lady’s room uninvitedk toff his clothes,
expressed a desire to have sexual conneetidn her and actually
caught hold of her. Upon a charge of attempted,rdge court held that
these facts did not constitute the offence or gitethrape because, the
facts adduced merely indicated that the accusededato have and
made preparation to have sexual connection witlcdingplainant.

The case oflegede v. The Sate (2000) may be instructive. The accused
was alleged to have grabbed a school girl undeyeb3s and raped her
in a disused school toilet. The sexual attack alkegged to have taken
place on 24 May. The medical examination which took place be t
26" found evidence of tender vagina, purplish blue msago
staphylococcus and yeast cells. The pathologistedpthat these might
be due to traumatic inflammation and “forceful peagon of the genital
trait”.
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The accused denied the allegations and intendédhachool girl was

his pupil at a private tuition school and her fatoered him unpaid fees
which the girl too denied. Her father was not@albs a witness, and
worked in the same hospital as the pathologist.

The trial court convicted the accused of rape. Tuwurt of Appeal
guashed the conviction and sentence and substitutednviction for
attempted rape. Dissatisfied, the accused durthppealed to the
Supreme Court. The Supreme Court observed:

I. That there was no evidence of age of the prdsgcuhat her
hymen was torn during the alleged rape or whetheobshe was
a virgin

. That there must first be proof of penetration

lii.  That penetration of the vagina must be linkeith the appellant
irrespective of whether the prosecutrix was a moraan adult.

Absence of such evidence was fatal to any chargap#f. The Supreme
Court also considered the conviction for attemptgeke as ‘unfortunate’
adding that to constitute an attempt, the act nmhetimmediately
connected with the commission of the particulareonfie charged and
must be something more than mere preparation ardhenission of the
offence. SedR. v. Eagleton (1855),Ozigbo v. COP (1936) andOrija v.
IGP (1957).

Where the other ingredients of rape are present that facts of
penetration is lacking or cannot be provéite accused may be
convicted of attempted rape.

3.7 Evidential Corroboration in Sexual Offences

There are certain sexual offences with which theused cannot be
convicted upon the uncorroborated testimony esidence of one
witness. These are offences bordering on defilenoérd girl under
thirteen. See section 218 of the Criminal Code.

For defilement of girls under sixteen and abovetébin and idiots, see
section 211 of the Criminal Code; procuration ofjid or woman for

unlawful carnal knowledge or for prostitution whethn Nigeria or else
where, see section 223 of the Criminal Code andysiog defilement

of a woman by threat or administering drugs. Sesime 224 of the

Criminal code.

In other sexual offences where the law has notispalty said the

accused cannot be convicted upon the uncorrobotagtitnony of one
witness, the courts are reluctant to conwupbn the uncorroborated
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testimony of a complainant. It is not a rule of lémat an accused
person in a charge of rape cannot be convictechenuhcorroborated
evidence of the prosecutrix.

But it is an established practice in Criminal Lawatt though
corroboration of the evidence or the prosecutrbaimape case is not
essential in law, it is in practice always lookemt &ind it is also be
practice to warn the jury (or the judge to warn $@ff) against the
danger of acting upon her uncorroborated testinmmnghat it is unsafe
to convict on the uncorroborated evidence of thesecutrix.
(Ibeakanma v. The Queen (1963).

The court may after paying due attention to thenivay nevertheless
convict the accused person if it is satéfieith the truth of her
evidence. The reluctance of the courts to conyxin uncorroborated
testimony of one witness is not predicated on laivdm a rule of thumb
or practice. But the court may after warning ftsevertheless convict
on an uncorroborated evidence of a prosecutiohig satisfied of the
truth of her evidence. See the casesSafnmonu v. Police (1957)
WRNLR 23 at 24 an®. v. Ekelagu (1960) 5 FSC 217.

The danger sought to be obviated by the requirerokrbrroborative
evidence is that the story told by the prosecutrniay be deficient,
inaccurate, suspect or incredible by reasons neticable to other
competent witnesses. All that is required is condition and support
from some other source that is sufficient, satisig; credible and
corroborative that the suspect witness is tellimg truth in some part of
her story which goes to show that the accused pecsonmitted the
offence with which he is charged. Corroborativedexce merely goes
to support or strengthen the assertions of the tngmnt.

It is not enough that the evidence tends to comatieoany part of the
story told by the complainant. It must corroboratgbstantially her
evidence. Indeed, it is trite law that evidencesanroboration must be
independent testimony, direct or circumstantialiclvlconfirms in some
material particular not only that an offence hasrbeommitted but that
the accused has committed iOn a charge of rape, therefore, the
corroborative evidence must confirm in some malt@agticular than

I Sexual intercourse has taken place
ii. It took place without the consent of the wonwaryirl, and
li.  The accused person was the man who commiltectime.

Lord Reading, summed up what evidence constitutasolgsorative

evidence this way: “Corroboration must be ejpeindent testimony,
which affects the accused by connecting or tentbngpnnect him with
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the crime. In other words, it must be evidencectvimplicates him,

that is, which confirms in some material particulat only the evidence
that the crime has been committed but also thati#fiendant committed
it. The test applicable to determine the nature a@&xtent of the

corroboration is thus the same whether the catevighin that class of
offence for which corroboration is required by stator as a matter of
practice.

4.0 CONCLUSION

Rape is a crime and in this unit we have explaithedrequirement for
liability for certain sexual crimes by consideritige possible liability of
an accused for rape, attempted rape, etc. We lbeee able to explain
the punishment for rape and attempted rape andtheverime of rape
can be proved in the law court.

5.0 SUMMARY

Consent to intercourse with a woman amounts tape.r

If the woman does not consent to the offence, mpemmitted.

If the consent is obtained either by fordkreat, intimidation
impersonation or misrepresentation, there is nosent at all.

The offence of rape is complete upon the slightesietration of the
penis into the vagina.

The accused must have the capacity to commit tles .

6.0 TUTOR-MARKED ASSIGNMENT

1. If a beautiful lady whom you have been adminmglks down
your office in her nakedness, and having beeowh into a
romantic trance, you pounce on her, throw her engttound and
without her consent, you now have a sexual intesmwith her,
have you committed the offence of rape?

2. In Nigeria, the law is that the offence of rapecomplete upon
the slightest penetration of the penis itlte vagina. What
happens if a person cheers up the accused who |resdya
achieved penetration and who is now working towards
ejaculation?

3. Is there any justifiable ground why it could $®d that a man
cannot rape his lawful wife?
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UNIT 5 THEORIES AND TYPES OF PUNISHMENT

The essence of this unit is to acquaint you withttieories and types of
punishment. If the court finds the accused persbo was standing
trial before it to be guilty of the offence for vehi he is being charged
the court will then decide on the type of punishintn visit on the

accused persons depending however on the prowvditime law. This

unit is treated thus:
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1.0 INTRODUCTION

The essence of punishment in a criminal trial isubject the accused to
some form of deprivation in as much the same way &8l also satisfy
the aspiration of the complainant. The punishntertbte meted out by
the court is not at the whims and caprices to thetc The court itself is
guided by certain principles while awarding punigms which are
treated in this topic. The court will also looktlaé sanction provision of
the enactment which creates the offence in question

2.0 OBJECTIVES

At the end of this unit, you should be able to:

state theories of punishment

explain the principles behind the theories

explain the notion that liability can only lie agai the accused
give the reasons for the various theories

explain the viability or otherwise of the theories.
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3.0 MAIN CONTENT

3.1 Retribution (Fair Deserts)

Under this heading the punishing authority looksckbaat the

circumstances of the crime committed and decidestwlgpe of
punishment the accused deserves for his condueindhaegard to his
responsibility for the crime. This approach inwsvretribution or the
wreaking of vengeances and infliction of injurigsdmciety on behalf of
their injured individual, on the wickedness of tféender.

Therefore, punishment is imposed in order to relighe indignant
feelings of the public or it could be imposed torkndhe level of
revulsion with which the public regards the crim&he purpose of
capital punishment contains the notion of extraigiument which is also
implicit in hard labour as distinct from ordinargnprisonment. This
stems from the feelings that a more wicked man Ishsuffer more
severe pain.

The effect of retribution, may be that the offend®r undergoing
punishment is offered a chance to expiate (makendmdor) his
wickedness, to relieve his conscience and to payfat he has done.
Since retribution is essentially a non-utilitariprinciple, it cannot be
disapproved but only accepted or rejected as aemailt emotional
preference.

In retributive (backward-looking) punishment thasethe underlying
and universal notion that punishment must be just &ir — which

means that the offender should not be punished nmae his offence
deserves. It may be difficult to decide what if&ia proportion between
a crime and the punishment attached to it, taking consideration all
the circumstances of a case but there is an assnrtpiat there exists
general notions in given community of what is jdssert (appropriate
punishment).

The principle of fair desert is that a person stidag punished only if he
has actually committed an offence as ddfingy law (thereby
emphasizing judicial precedent) and offences ofquaé culpability

should be treated differently.

See the case dMaizako v. Superintendent General of Police (1960)
WRNLR 188. In that case, the sentence of one adcuses upheld
because he had a record of burglary, but that efother was reduced
because he had no previous conviction. Similanly,Enahoro v. R
(1965) NMLR 25 at 283, the court reduced sentermoposed on
lieutenant (assistant) because it was heavier ttiatimposed on the
leader.
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Thus, the significance of the just desert noties in the fact that it acts
as a check on the principles of deterrence (whrehfarward looking
principles) or reform. It may well be added thgbunishment may be
justified by the aims it hopes to achieve, butanalso be fair and
imposed on conduct, in such manner which the citlzes a responsible
ground of knowing such conduct to be criminal.

3.2 The Notion (Idea) of Responsibility

Closely related and germane to the principle afibetion is the notion
of responsibility or culpability. This is also bers® a man deserves
punishment only to the degree which he was resptanBr his criminal
acts. For e.g. if a person who was suffering finganity kills another,
we do not hang him in return, instead he may beredito be put in an
asylum for observation and that does not amoupateng him back for
killing another, but it is designed to protect athersons from possible
future attacks.

The notion of responsibility can be said to aris¢heee different stages
in a criminal trial. First, the court would decidee straight forward
factual issue whether the accused did act or ntekernission with
which he is charged. Here, doing the actn@aking the omission
conjures the accused person’s responsibility.

The second stage of the trial is used to deschibdimding that not only
did the accused do the act or make the omisgibim which he is

charged but also that in the eyes of the law, lmegponsible for it. The
third stage is that of sentence. Here pungiimmay be mitigated
(lessened or reduced) on the ground that résponsibility though

proved, was not very great and at this stdure are degrees of
responsibility.

Sometimes, at the third stage (during punishmethtgre may be
diminished responsibility as when a man stdaldeed his starving
children, he may receive an acquittal, usuallyhat dliscretion of the
court. But please bear in mind that you cannot bmiled of
responsibility, if upon a charge for murder you pleading provocation.
Because the concept of responsibility rests onagomable amount of
freedom of choice and capacity to regulate onergloot.

A number of controversies have arisen as to thendarals of
responsibility to be adopted (see Okonkwo and Ngispinion). See
the opinion of Professor Brett in his book “An Imyuinto Criminal
Guilt” pt. 42 at 101.
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Further, on the standards of responsibility, Lomle@idge C. J handed
down a dictum which though leading was also flexibFor that dictum,
see the case & v. Duiley and Stephens (1884) 14 QBD 273 at 288.

On the whole, it is argued that, it is safer tohamcthe standard of
responsibility on the standard of an ordinary m&ivhen the standard of
responsibility commensurate reasonably well wite #tandard of the
ordinary man, then this ensures that we can plarivees so as to avoid
liability if we are involved in breach of law by g@ne mistake or
accident. See section 25 and 24 of the CriminaleGespectively.

3.3 Utilitarian Objects of Punishment

The point must be recognized that utilitarian pptes of punishment
are essentially forward-looking. It is forward loog because
punishment is imposed with an eye to its futurailltss the basic aim
being to prevent further crime.

There are about four utilitarian principles andtlte analysis of these,
we now turn.

3.4 Disablement

This is a principle which seeks to disable the mdir through the
imposition of capital punishment or imprisomhefor life. The
principle seems to be saying that the more will;wthe danger a crime
is thought to present, the more willing is the stcthat the offender be
shut off for a considerable time. Thus Rav. Adebesin (1940) 6
WACA 197. On appeal sentences imposed after aictmv for armed
robbery and burglary, the Court of Appeal increa$edsentences of the
two accused persons of 10 years and 8 years inmpnisot respectively
to 15 years and 12 years. The court said thath@rprotection of the
public, the offenders should be sent to prisonefigen longer terms than
those imposed by the trial judge.

3.5 Deterrence

This is regarded as the most potent and vibrancyple of punishment
and it takes two forms. In the first form punishmhenay be imposed in
order to deter the particular accused from offegdagain or in the
second form, it may be imposed with the more gdneesv of deterring
the public from doing what the accused did. Tharcadopted the more
general view in the case 8fate v. Okechukwu (1965) 9 EALR 91 at 94.
In the case, Nkemena J. imposing a sentence ofy@aes in a case of
manslaughter by a medical quack said this type fténoe is very
common nowadays and a deterrent sentence is dalled this case.
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Ignorant persons should not be allowed to experimeth the lives of
others”.

It is a truism that the general theory of detereenens counter to the
notion of fair deserts (earlier examined) than ppears. That more
favoured judicial approach by the court. Regarding issue whether
deterrence as a utilitarian object of punishmeatlyehas the deterrent
capacity or the capacity to deter, it may be shat,tthere is concrete
fact that some criminals who actually commit crirags not deterred by
fear of punishment which explains why heinous cartike robbery are
on the increase in spite of the deterrent punishgached to it.

Deterrent punishments are most often imposed oendérs who are
believed to be professional criminals but careanicials are not likely

to be deterred by it. It is thus argued that a$ the fear of punishment
that deters a calculating criminal from crime, sacim as the fear of
detection.

Okonkwo and Naish submit that the principle of detece does not
play any useful part in punishment and soukl be applied with
caution.

3.6 Rehabilitation or Form

The essence of this method of punishment is ngutush an offender
by imposing some unpleasantness upon him but ratherevent him
from offending again by transforming his attitudetkat he himself will
voluntarily refrain from offending again.

The most notable method of rehabilitation is praat Here, the only
unpleasantness imposed on the offender is to place under the

supervision of a probation officer, though he iBepwise free to pursue
his normal life. The essence of the rehabilitapoimciple is to build up

the offender’s personal sense of responsibility.

The principle of rehabilitation designed to protédo¢ society and it is
applied most frequently to those offenders who @garded not to
present a very grave threat to the community buthencontrary for
whom there is the greatest hope of rehabilitatignjeveniles.

3.7 Educative Principle
Closely related to both the deterrent and rehabi aspects of
punishment is the educative aspect. The essaicthis type of

punishment is to educate people out of a certapafdehaviour which
is prevalent. Thus the mere fact that a part efcmmunity denounces

9C



CSS152 INTRODUCTION TO NIGERIA CRIMINAL LAW

a particular conduct so strongly as to rendemltleé to punishment will

not only deter others from committing it; it willse make them come to
see that such conduct is wrong. For examplayery, when first
prohibited was commonplace in many areas in Nigbttat present
slavery is relatively a rare occurrence becausehef community’s

attitude towards the practice.

4.0 CONCLUSION
In this unit, we exposed the fact that punishmeno iserve 3 purposes:

Rehabilitation
Reformation and education of the offender.

The tripod on which justice is hung i.e. justicethe victim, justice to

the accused and justice to the society was alsbihed delicate balance
by the various themes and types of punishment psesed by the unit.

The effort here is to show that punishment serveereectional role in

out legal system.

5.0 SUMMARY

The essence of punishment is to subject the acqesson to some
measure of deprivation.

These are some underlying principles associatddpubishment.

A man deserves punishment only to the degvbeh he was
responsible for his criminal act.

The utilitarian principle is essentially forwardoking because the
punishment it imposes is designed to achieve fuesaelts.

In disablement, capital punishment is imposed depto disable the
accused from offending again.

The essence of deterrence is to deter the offemugrattune him to
the path of proper conduct.

Rehabilitation is designed to transform the atgtod the offender.

6.0 TUTOR-MARKED ASSIGNMENT

1. Why is it necessary to study the various theasfgpunishment?

2. Critically examine the notion of responsibility the theories of
punishment.

3. Is capital punishment a desideratum in our legatem?

7.0 REFERENCES/FURTHER READING
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UNIT 6 GENERAL PRINCIPLES OF SENTENCING
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In this unit attempt will be made at examining tpenciples of
sentencing on a general note. This unit wouldetioee be categorized
thus:

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Detailed Work
3.2  The English Position
3.3  The Nigerian Position
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Sentencing is the process of pronouncing a paatiquinishment on the
accused person who has been found guiltythiey trial court. The

sentence on the accused is based on the prineiplevhich has created
the offence and which has also provided for thetsam provided in that
particular offence.

However, greatly though, it is a decision basedhendiscretion of the
court, which influences the court’s decision on semtence against the
accused. lItis a natural process of handling dloesty.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

state the principles of sentencing

explain idea behind the principles of sentencing

decide on the particular principles of pumsmt in order to
ultimately decide on the nature or types of sentgnc

3.0 MAIN CONTENT
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3.1 Detailed Work

Sentencing is the way in which principles of pumsmt are applied to
individual cases for the desired results. The lawvcantained in the
constitution and other enactment is that the pegrialt an offence must
be prescribed in a written law. That means thatléw sets down the
maximum punishment for an offence depending howewry the
seriousness or otherwise of the offence committesbmplained of.

In practice, maximum punishment prescribed law in respect of
certain offences are very rarely imposed, becausedst cases, a large
area of discretion is left with the courts to decidhat the exact nature
and extent of a sentence will be. In exercisingrtlggscretion, the
courts must not exceed the maximum punishment pbescby the law
or the limits to their own powers and jurisdiction.

Okonkwo and Naish submit that sentencing bughbe a rational
process in the sense that a sentence should bedpasth a specific
principle or principles (which have been discussadier). Thus the
principle to be applied and the type of sentencedaajiven may vary
according to the needs of each particular case.

Sentencing therefore depends on the nature offtaroe committed by
the offender. For example, for a minor offence whdeterrence is
though appropriate and likely to be effective, mefmay be sufficient.
Where the offence is grave but it is still felt tl@nsideration of the
individual offender is paramount, then there maycbmmittal to some
sort of reformative institution. Where the couonhsiders that the need
of the community must override the individual’s ththe severer the
penalty permitted by law for example imprisonmeiatyrbe imposed.

The courts are often thrown into grave decisionpolicy at the two
stages of sentencing process. In the first plhes, have to decide from
amongst the conflicting principles of punishmenhieh they should
apply to the facts of a particular case. In theosdcplace, having
settled for a particular principle, to apply, thewust discover which type
and what quantum (measure) of sentence will berdedowith it. But it
seems plain to say that all too often, a punishnsemposed because it
is the traditional one for that type of offence awine busy judges and
magistrates do not see the need for a consciousi@lizerate thought
about the philosophy and practice of punishmentnvhanding down
their sentences.

However, one is quick to add that the gelacof the appropriate

penalty is not an easy matter, for the courts rbaat in mind, the effect
of the penalty both on the offender and the society

94



CSS152 INTRODUCTION TO NIGERIA CRIMINAL LAW

3.2 The English Position

In England, the Streatfield committee of 1961 ss¢ggk inter alia that a
principle for all sentencing should be predicatedtbe fact that the
court should have reasonable grounds for beliethegsentence is likely
to have the desired effect — which is believed ¢oblhsed on properly
marshaled observation of the results of similartessres imposed in
similar circumstances in the past.

3.3 The Nigerian Position

In Nigeria, at the moment, although a court must gadequate reason
(ration) for its decision on a point consideredrahuit is not forced to
give reasons when it sentences.

It is stated here that the courts, in sentencihgulsl be guided by the
appropriate principles of punishment, so that ssehtencing should
provide the desired results intended by the caudtthe intended effects
on the offender and larger society.

4.0 CONCLUSION

Sentencing is not a mechanical process as the gutigenselves are not
mechanical calculators. They apply the principléagis to diverse cases
and this informs different results as a result afrreunding
circumstances of each case. Sentencing is notitamatical act with a
predetermined result.

5.0 SUMMARY

Sentencing is a punishing mechanism

The sentence is predicated on the principal law.

The principle to be applied in sentencing depemdsaxch particular
case.

The penalty to be visited on the offender shouldehaehabilitative

effect on the offender and positive impact on thaety.

In Nigeria, the court is not compelled toveg reasons when it
sentences.

6.0 TUTOR-MARKED ASSIGNMENT

1. What is the process by which a convicted critntoald be made
to pay for his misconduct?
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2. Mention the organ properly constitutedd aauthorized to

sentence an offender.
3. What is the view of English Streatfield comnettef1961 on

sentencing?
7.0 REFERENCES/FURTHER READING
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UNIT 7 THE POLICE AND THE ADMINISTRATION
OF CRIMINAL JUSTICE
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In this unit, you will be introduced to the institan called the police and
the role it plays in the administration of criminastice in Nigeria. This
unit is summarized as follows:

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Historical Evolution
3.2  Establishment
3.3 Arrest
3.3.1 With Warrant
3.3.2 Without Warrant
3.3.3 Life Span of Warrant of Arrest
3.4 Searches
3.5 Prevention of Crimes
3.6 Granting Police Bail
3.7 Institution and Conduct of Criminal Proceeding
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

The Nigeria Police Force is a constitutiomatation. It is saddled
principally with maintenance of law and order arite tprevention,
detection and suppression of crimes in or sociétyalso has a principal
role to play in the administration of criminal jicg in Nigeria. From
the complaint stage up to the point of trial andwction, the police is
involved.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

show that the Police Force is an important ingatuin Nigeria
show that the Police Force plays a significant neleriminal justice
administration in Nigeria

explain that the functions bestowed on it by thaoting authority
are intended for maintenance of law and order.

3.0 MAIN CONTENT

3.1 Historical Evolution
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The Nigeria Police Force is a government agendyoss sole
responsibility is to enforce and maintain laws anders. The Black’s
Law Dictionary @' Edition at p. 1156 defines the police as “The Branc
of government which is charged with the preservatd public order
and tranquility, the promotion of the public heal#afety and morals,
and the prevention, detection and punishment ofesf.

The Longman dictionary of Contemporary English e$i the police as
an official body of men and women whose duty ipitotect people and
property, to make everyone obey the law, to catrhical etc.

The Nigeria Police has an antecedent that cannéarigetten too soon.
According to historical analysis, it is oftesaid that even in the
unrefined pre-colonial Nigeria, there existed ingibns that played the
roles of keeping the peace, preventing crimes.

This moved from the very unrefined era up to thigivt era. Writing

in his book - Constitutional Law in Nigeria — patlarly at p. 433

Professor Oluyele said it all thus “Although it asguable, the tribes,
individuals, communities and towns in the land areav known as

Nigeria, had their own system of police force... thath is that the

Nigerian Police Force found in our statute booldatg was introduced
into this country by the British”.

Therefore it is apt to opine that the origin, depshent and the role of
the British inspired police system was shaped byniditure of European
interest in this part of the world and the reaction native communities.
Thus when Mecoskry, the British Consul discovetteat king Dosumu
and his chiefs opposed the annexation of Lagossaundtion was rather
dangerous for his safety, he began to establisloliaepforce. That
exercise began the fist modern police force inhis¢éory of the colony
of Lagos. It was also the first modern police &na the territories later
designated as Nigeria.

3.2 Establishment

The Nigeria Police Force is established by secfiéd of the 1999
Constitution and that section provides thus “Tredrall be a police force
for Nigeria, which shall be known as the Nigeriali€® Force, and
subject to the provision of this section, no otpetice force shall be
established for the federation or any part thereof”

Section 214(2) of the Constitution afore said pdesithat subject to the
provisions of the Constitution (a) the NigerPolice Force shall be
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organized and administered in accordance with guwokisions as may
be prescribed by an Act of the National Assembly.

Against the background of the foregoing there ésRiolice Ac, Cap 359

LFN 1990. Section 4 of that Act has spelt out @étadl the duties of the
police. That section reads “The police sha#l employed for the
prevention and detection of crime, the apprehensiooffenders, the

preservation of law and order, the protection f&f §nd property and the
due enforcement of all laws and regulations withclwhihey are directly
charged, and shall perform such military elsitiwithin or without

Nigeria as may be required of them by or underaitmority of this or

any other Act.”

From the above provisions of section 4 of the RoAct, it is apposite
to say that the police is an indispensable toadlhm administration of
criminal justice in Nigeria.

The duties of the police are summarized as follows

3.3 Arrest

This is the logical starting point in criminal pesdings. It is the act of
securing the appearance of the offender beforeust @@ competent

jurisdiction. An arrest is effected by thelipe officer or officers

making the arrest actually touching or confining tiody of the person
to be arrested, unless there is submission to wlséody by words of
mouth or action.

Except where the person to be arrested submitegccaistody of the
officer effecting the arrest when he is informecguivocally that he is
under arrest, an arrest cannot be effected by merds of mouth. The
person to be arrested must actually be touchedsobddy confined or
whichever is suitable at any given circumstances.

The case ofadiq v. The Sate (1982) 2 NCR 142 graphically illustrate
what constitute arrest in the eyes of the law.thbt case, the accused
was invited by a police officer to the police statifor questioning over

the commission of an alleged offence. Theused refused to

accompany the police officer to the police statiofhereafter, other

officers were sent to the accused and she was goduo accompany
them to the police station. The accused was cHaage convicted of

the offence of resisting police arrest. On appgginst her conviction,

the appellate court held that the appellant wasnewrested by the

police officers because there was no restrainingefppellant.

There are two ways by which an arrest can be made:
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Arrest with Warrant and
Arrest without Warrant

3.3.1 Arrest with Warrant

A warrant of arrest is an authority issued by arctaua police officer to
arrest an offender. It is directed to a policaceif ordering such officer
to arrest the offender and bring him before thericoo answer the
allegations made against him. It is usually issbhgda magistrate or a
judge of a High Court after receiving complaint oath that a person
has committed and offence. A warrant may be execote any day
including Sunday or a public holiday, at any tinmelan any part of the
State other than within the actual court room iniclvhthe court is
sitting. See section 28(1) and (2) of CPA cap86I1MP90, and section
63 of CPC, cap 81 LFN 1990.

3.3.2 Arrest without Warrant

This is the commonest method of bringing an offermkfore the court.
In order to avoid any ugly situation of allowingferfiders to escape
arrest, powers to instant arrest are necessary ther effective
administration of criminal justice. The policare generally and
generously endowed with three powers by the CPAC @Rd the Police
Act.

Furthermore, sections 10, 11 and 55 of the CPAime24 of the Police

Act, section 26 of the CPC and column 3 of Appemlixo the CPC,

collectively empowers a police officer or officets arrest a suspect
without a warrant of arrest.

Under section 10(1) of the CPA, any police offiogay without an order
from a magistrate and without a warrant arrest:

Any person whom he suspects upon reasonable groahdsaving
committed an indictable offence against a fedexal &gainst the law of
a state unless a written law creating tliilences provides that an
offender cannot be arrested without a warrant.

Any person who commits any offence in hi presericko(d the view
that in view of (a) above, (b) there should be prgpre-couched in
order to take care of the exception provided iraf@ve).

Any person who obstructs a police officer whiletle execution of his
duty or who has escaped or attempt to escape forfull custody.
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Any person in whose possession anything asnd which may
reasonably be suspected of having committed amaéfevith reference
to such a thing.

Any person whom he suspects upon reasonable groohd®ing a
deserter from any of the armed forces in Nigeriaee 8irther sections,
f, g, h, |, j of the CPA.

The power conferred on a police under section )(®)bf the CPA and
section 26(a) of the CPC to arrest any person venenaits an offence in
his presence is an absolute power and therefasenidt subject to any
limitation contemplated in section 10(1)(a) of tB®A. Thus even
where the statute creating the offence provides thgerson who
commits the offence cannot be arrested without mamg that limitation

is ineffective if the offence is committed in theepence of a police
officer. See section 10(1) (b) of the CPA.

In exercising the power given in section )({) of the CPA, the
grounds for reasonable suspicion may be eitherliaepofficer's own
knowledge or facts stated to him by another pers@ee the case of
IGP vs. Ogbomor (1957) WRNLR 200 where it was held that under
section 10(1)(a) of the CPA, a police officer cowdest without a
warrant a person on whom he knows there is a pgnchiarge for an
indictable offence, and for whom thelig® are looking, such
knowledge affording the ground for reasonable suspi

Section 11 of the CPA and section 26 of the CP@gihe police the
power to arrest any person suspected of having dtbethran offence
who refused to give his name and address and megtwally give
information that is false.

Section 55 of the CPA and section 26(e) of the @R@s the police
power to arrest any person known to be giésy to commit any
offence, it is appears to the officer that the cassion of the offence
cannot otherwise be prevented.

3.3.3 Life Span of Warrant of Arrest

A warrant of arrest once issued remains in forcel time offender is
arrested or the judge or magistrate vacates iaocel it - see section
25(2) of the CPA and section56(2) of the CPC. Hréfiore does not
cease to be valid after any period of time befty@xecution.

However, if any arrest has been made on its auyhand the person

arrested is later released, the warrant is no raa@lid authority for re-
arresting him. A new warrant has to be issued.
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3.4 Searches

When a person is arrested by the police Hfaving committed an
offence, it may be necessary for the police to aoh@ search of the
person depending on the nature of the offenceedlegainst him. The
search may be necessary in order to obtain evidente used at the
trial of the offender.

A search may be conducted on persons and on thiNgsh regard to
search of a person, see section 29 of the Politgprawides “A police
officer may detain and search any person whom asorebly suspects
of having in his possession or conveying in any mesiranything which
he has reason to believe to have been stolen ervage unlawfully
obtained”.

In conducting search, the police has the authdoityemove everything
with the accused apart from the apparel he wasimgar see section
6(1) of CPA and section 44(2) of he CPC.

Whenever it is necessary to cause a woman to brehssh the search
shall be made by another woman. Further, the Be#Hréemale suspect
shall be with strict regard to decency. In othards, it is the female
officers who should search female suspects.

Search of Premises

The general rule is that for a premise to be seakch warrant must be
obtained by the police. However, if a person toaeested under a
warrantofarrestis suspected of being in a premise, a search @f th
premise may be conducted for the persons beinghsavthout a search
warrant. See section 7 of the CPA and sectionf3heoCPC. Thus, a
warrant of arrest is also an authority to searphemise.

A search warrant may be issued by a magistrate viieers satisfied
upon oath and in writing that there is a reasongbbeind for believing
that any building, ship, carriage, receptacle acelis being used for the
commission of an offence — see section 107(1) ®QRA.

A police officer of the rank of cadet ASP can issugearch warrant but
this power is not wide as that of a magistrate.e Tdason is that he can
only issue search warrants on any shop, warehousgher premises
which within the proceeding of 12 months was inupation of any
person convicted of receiving stolen property orbbaring thieves or
fraud or dishonesty and is liable to be imprisoreskte section 24 of the
Police Act.
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On the time for execution of a search warrantférrgou to section 111
of the CPA and for the execution of seavearrant generally, see
section 112 of the CPA and sections 78(1), 79 drfdl)®f the CPC.

3.5 Prevention of Crime

In order to play their role in the administratioh asiminal justice, the
police is conferred with certain powers iation to prevention of
crimes by some statutes. Let us now examine thes1 t

Section 4 of the Police Act provides inter aliattti@ police shall be
employed for the prevention and detection of crimbe apprehension
of offenders and the preservation of law and order.

Also, section 53 of the CPA provides that a pobfiecer may intervene
for the purpose of preventing and shall to the bégtis ability prevent
the commission of an offence.

For more see also sections 54 and 55 of the CPA.

Again, section 275 of the criminal code particijar its 29 limb says
that is lawful for a peace officer or police officesho witnessed a
breach of the peace, and for any person lawfullysiag him, to arrest
any person whom he finds committing it, or whom Ineieves on
reasonable grounds to be about to join in or retievbreach of the
peace.

3.6 Granting of Police Ball

Any person arrested by the police without a warmmtsuspicion of
having committed an offence must be taken to doyithe police within
one day (24 hours) if there is a court of compejensdiction within a
radius of 40 kilometers of the place of the allegednmission of the
offence. In any other cases, a period of two d@ Hours) or such
longer period as in the circumstances may be cereidby the court to
be reasonable — see section 35(5) (a) and (b)eofL@#99 Constitution
and section ---- of the CPA.

The issue of police bail arises after a personstedewithout a warrant
of arrest is taken to the police station. Theceifiin charge of the police
station may admit the suspect to bail pending sylesat investigation
into the matter. The suspect is usually grantail uppon his entering
into a bond or recognisance with or without susetie appear at the
police station at such time as are named in thelb&@ee section 17 and
18 of the CPA. The bail granted by the police whilvestigations are
continuing into the allegation against the accusetb enable him to
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secure his release on condition that he will retiarror appear at the
police station at the specified time in the bond.

But in practice where a capital offence i.e. murdealleged against a
person detained by the police, the police has iogrthe detaining the
person longer than 24 or48 hours as the case méytbihis is against
the provisions of the constitution (1999) and th&reuld be a refrain by
the police.

3.7 Institution and Conduct of Criminal Proceedings

This duty of the police is contained in sectiona3%he Police Act which
states “Subject to the provisions of section 150 section 195 of the
Constitution of Nigeria 1999 (which relates to {h@wver of AG of the
Federation and AG of a state to institute and ua#er take over and
continue or discontinue criminal proceedings agaamy person before
any court of laws in Nigeria) any police officer yneonduct in person
all prosecutions before any court whether or netitfformation is laid
in his name.

From the foregoing, a police officer can institygeceedings against
any person in all courts of law in Nigeria, theralndertaking his duty
of due enforcement of all laws and regulations withich he is charged.
But in practice, a police officer’s duty to instieucriminal proceedings
in the superior courts and sometimes in magistcat@ts in serious
cases.

4.0 CONCLUSION

This unit has stressed the importance of khgeria Police in the
criminal justice system in Nigeria. It also steesshe reason behind the
numerous statutory powers conferred on the Poleeepower of arrest,
search, prosecution, detain, grant bail, preventbncrime and the
centrality of the Police to good governance anaactability.

5.0 SUMMARY

The Nigeria Police Force is created by law to neamtaw and order
in the society.

Section 24 creates the Nigeria Police Force.

The Police has authority to arrest suspected calsin

It also has the power to search.

It prevents crimes in the society.

It can also grant bail whenever the need arises.

It has the power to institute and conduct crimpralceedings.
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6.0 TUTOR-MARKED ASSIGNMENT

1. Trace the historical evolution and establishmanthe Nigeria
Police Force.

2. Under what circumstances can the police arrssispect without
a warrant?

3. What are the duties of the Police Force in Nager
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