NATIONAL OPEN UNIV ERSITY OF NIGERIA

SCHOOLL OF LAW

COURSE CODE: LAW 343

COURSE TITLE: FAMIL'Y LAW |



LAW343

COURSE
GUIDE

LAW 343
FAMILY LAW |

Course Tean

FAMILY LAW I

Ayodgi E. O. Ige(Developer) - NOUN

Prof. Justus A. Sokefun (Editor) - NOUN

Dr. Ifidon Oyakhiromen(ProgrammelL eader) - NOUN
Mr. Ayodgi E. O. Ige(Coordinata) - NOUN

NATIONAL OPEN UNIVERSITY OF NIGERIA



LAW343

National Open University of Nigeria
Healquarters

14/16 AhmaduBello Way

Victoria Island

Lagos

Abuja Office

No. 5Dar es Salaam Stred
Off Aminu Kano Crescent
Wuse II, Abuja

Nigeria

e-mail: centralinfo@nou.edu.ng
URL: www.nou.edu.ng

Published By:
National Open University of Nigeria

First Printed 2010
ISBN: 978-058-667-9

All Rights Reseved

FAMILY LAW I


mailto:centralinfo@nou.edu.ng
http://www.nou.edu.ng/

LAW343 FAMILY LAW I

CONTENTS PAGE

Introduct i on eééééeeeeeééeececeéeeé. 1
What You Will Leanin ThisCouse éééeééééeeeél
Couse Aim ééeecececé&eeecéceeceeeee. 1

Couuse(hject i ves ééeeeééeeceééeeceeéel

,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,

CourseMarkingSchemeé é é é é éééééééééééé. b5

//////////////

,,,,,,,,,,,,,,,,,,,,,,,

I ntroduction

Family law is concerned with the law regulating the affairs of thefamily
and family property. The Nigerian family law, as would beseen in the
historical perspedive was adoptedfrom the English legal system based
solely on the faa that weinherited theEnglish le@l systemby reason of
our afiliation with them through the instrument of coloniaism. The
pradice of family law is influenced by the general legal context that
prevaled in Englard. The magor statutes that guide family law in
Nigeria are the Marriage Act and Matrimonial Causes Act, as contained
in the Laws of the Federation 1999. This course deds with bagc points
typical and relevant as foundin the Commorwedth jurisdiction maost of
which gained independence from Britain. These topicsgenerally border
on therelationship within the family in Nigeria. They most importanty
touch on the underlying values and feaures which concern the way
which family law is putto use ina demoaatic and law governed society.

What You Will Learnin This Course

This Course Gude tells you biefly what to exped from realing this
course. The study of family law is to familiarise you with this subject
matter whichis dedt with herein and of which you are expededto know
muchaboutafter reading through.

Course Aims



LAW343 FAMILY LAW I

The aim of the course is to help you become reasonably well-informed
aboutfamily law.

Course Objectives

The major objectives of this course as desggned are to enable you to
know al the relevant enactmentsand legidlations in relation to family
law in Nigeria. Also you shouldbeable to:

(@ Identify the diff erences between the various types of mariages
i.e. customay and statutay marriages

(b)  Explain the rights, dutiesand obligationsof the parties under a
customary mariage

(c) Determinewhen a party is acually married under thelaw

(d) Explain thejurisdiction of couts

(e)  Explain the judicial remedes available to a party whose rights
have keen wrongy infringedwithin thefamily set up

)] Outlinethe basic operational fedures of thefamily system

(g) Differentiatebetween customay and statutory marriages

(h)  Explain ways and mamers disputes arising from bread of
contrad of mariagecould beredressed

) |dentify the bagc ingredients, operationsand eff eds of separation
of themarriage.

Working through this Course

For you to excel in this coursg you are required to carefully read each
unit, and urderstand thecontens. You are aso required to attempteac
sdf-assesament exercise and submit your assignment for assessment
purposes. Apart from studying the course material on your own, you
aso ned to attend tutorial sessions for exchange of ideas with your
Fadlitator.

You are expeded tocompile the gestions that touble youand the grey
areas in the course mateials and lring these for disaussion with fellow
learners and theFadlitator. You are expected to carve out specific time
each day, every day for your study. Try to form good study habits.
Rememberthat you are a self-learner; in other words, you are on your
own. If you study hard everyday and do your assgnments, you will
adhieve your goal.

Course Materials
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You will beprovidedwith the following materials:

(a) The Course Guide

(b) The Course Material containingstudy units

(c) References as well as sources for furtherrealing
(d) The AssgnmentFile

(e) The PresentationSchedule.

Study Units

The study unitsin this course are as follows:

Module 1

Unit 1 Contentof Family Law

Unit 2 Sources of Family Law

Unit 3 The Nature of Family Law

Unit 4 Family Property and Sources of Family Law
Unit 5 Courts d Record

Unit 6 The Nigerian Court System

Module 2

Unit 1 Engagement

Unit 2 Legal Requirementfor theConclusion of a Valid Marriage
Unit 3 TheMarriageof aMinor and OtherTypes of Marriages
Unit 4 Void and Voidalde Marriages

Unit 5 Groundsonwhich a Marriage is Voidable

Unit 6 Invalid Marriages under Customay Law
Module 3

Unit 1 Legal Effeds of Marriage |

Unit 2 Legal Effeds of Marriagell

Unit 3 Legal Effeds of Marriagell |

Unit 4 Jurisdictionin Statutay Marriages

Unit 5 Jurisdictionin Customay Law Marriages
Module 4

Unit 1 TheDisolution of Marriage(Statutay Marriage)
Unit 2 Groundsfor Divorce |

Unit 3 Groundsfor Divorce Il

Unit 4 Groundsfor Divorce under Customay Law |

Vi
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Module 5

Unit 1 The Court Proces |
Unit 2 The Court Proces |
Unit 3 TheCourt Proces 11

References/Further Reading

Certain bookshave been recommended in thecourse. You should read
themwhere so directed before attempting todo the exercise

All these units are demanding. They also deal with bagc principles and
values, which meit your attention and thought.Tadckle themin separate
study periods. You may require several hous for each.

We suggest that the Modues be studied one after the othe, since they
are linked by a commontheme. You will gain more from them if you
have first carried outwork on the saope of Family Law generally. You
will then have a clearer picture into which to paint these topics.
Subsequent courses are written on the assumption that you have
completedthese units,

Eadh study unit consists of one week& work and includes specific
objectives, directions for study, reading mateials and Self Assessment
Exercises (SAEs). Together with Tutor-Marked Assgnmerts (TMAYS),
these exercises will assst you in adhieving thestated learning objectives
of theindividual unitsand of theentire course.

The Assgnment File

Here you will find al the details of the work you must submit to your
Tutor for marking. The marks you obtain for these assignmeris will
count towards the final mark you obtain for this course. Further
information on assgnments will be foundin the AssignmentFile itself
and laterin the sedion onassessmentin this Course Guide. There are 15
Tutor-Marked Assgnmentsin this course you should also do at lead
12.

Assssments

There are two types of assessnent for this course: the Tutor-Marked
Assignment(TMA) and the end of course examination.

Vil
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In tackling the assignmens, you are expected to apply the information,
knowledge and techniques you gathered during the course The
assignmentsmust be submittedto your Tutor for formal assessment in
accordance with the deallines stated in thePresentation Schedule and
the Assgnment File. The work you submitted toyour tutorwill count
for 30% of your ttal course mark.

At the end of the course, you will neel to sit for a final written
examination of three hous. This examination will count for 70% of
your totalcourse mak.

Tutor-Mar ked Assgnment (TMAS)

There is a Tutor Marked Assgnment (TMA) at the end for every unit.
You are required to attempt all the assignmerts. You will be assessed
on al of them but the best three will be used for assessment. The
assignmentscarry 10%each.

When you have competed each assignmen, send it togebher with a
(Tutor- Marked Assgnment)form, to your Tutor. Make sure thatteach
assignment reaches your Tutor on or before the dealline. If for any
reason you cannot complete your work on time, contad your Tutor
before the assgnmentis due todiscuss thepossibility of an extension.

Extersions will not be granted after the due date unless under
exceptional circumstances.

Final Examination and Grading

The end of course examination carries 70% of the total score for the
course. You will be notified of the time of theexamination. Youshould
prepare thorougHy for the examination by studying very hard. You
shouldalso submit yousdf for theexamination.

The Presentation Schedule

The Presentation Schedule includedin your course mateial gives you
the important dates for this year for the completion of Tutor-Marked
Assignments(TMAS) tutorials. Remembe, you are required to submit
al your assignmentsby the duedate. You should guard against falling
behind in your wark.

Course Marking Scheme

The following tade lays out howthe actual course making is broken
down:

viii
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ASESIMENT

MARKS

Assgnmentli 4 (TMAS) (thebed

Four assgnmerns. Bed three

three of al the assignments| marks of the four countat 30% of
submitted) course maks

Final Examination 70% ofoverall course maks
Total 100% of course marks

Course Overview

This talde bringstogetherthe units and the numberof weeks you should
take tocompletethem and the assignmentthat follow them.

Unit

Title of Work

Weeks
Activity

AsesInent
(End of Unit)

Course Guide

Module 1

Contentof Family Law

Sources of Family Law

The Nature of Family Law

AIWIN|F

Family Property and Sources of Family
Law

Courts of Reaoord

|01

The Nigeian Court System

Module 2

=

Engagement

Legal Requirementfor the Conclusion of
a Valid Marriage

The Marriage of a Minor and Other
Types of Marriages

Void and VoidableMarriages

glh

Grounds on which a Marriage is
Voidable

Invalid Marriages under Customay Law

Module 3

Legal Effeds of Marriage |

Lega Effeds of Marriage Il

Legal Effed of Marriagell |

Jurisdiction in Statutay Marriages

g WN|F

Jurisdiction in Customary Law Marriages

Module 4

=

The Dislution of Marriage (Statutay
Marriage)

N

Groundsfor Divorce |

Groundsfor Divorcelll
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4 | Groundsfor Divorce Under Customay
Law

Module 5

|

The Course Process |

The Court Process |

w(N

The Court Process |1 |

Revision

Total

How to Getthe Most from this Course

In distarce learning, the study units are specially developed and
dedgned to replace the univearsity lecturer. Hence, you can work
through these materials at your own pace, and at a time and place that
suit you best. Visualise it as reading the lecture instead listening to a
lecturer.

Eadh study unit follows a common format. The first item is an
introduction to the subject matterof the unit, and howa particular unit is
integ-ated with the other units and the course as awhole. Next is a set
of leaning objectives. These objectives let you know what you should
be able todo bythe timeyou have competed the unit. You should wse
these objectives to guideyour study. When you have finished the unit,
you must go back and chedk whether you have achieved the objectives.
If you make a habit of doing this, you will significantly improve your
chances of passng the course.

The mainbody of the unit guidesyou throughthe required reading from
othersources. This will usually be either from your se booksor from a
reading sedion. You will be directed when you nead to use a compuer
and guided through the tasks you must do. The purpose of the
computingwork is two-fold. First, it will enhance your understanding
of themateial in theunit. Seocond, it will give you practical experiences
of using programmes which you could well encounter inyour work
outside your studies. In any event, most of the techniquesyou will
study are applicable on computes in normal waking pradice, so it is
importantyou encounterthemduring your studies.

Activiti es are interspersad throughoutthe units, and answers are given at
the end of the units. Working through these tests will help you to
achieve the objectives of the units and prepare you for the assgnments
and the examinatiors. You should do each activity as you cometo it in
the study unit. There are aso numeaous examples given in the study
units, wak throughthese when you cometo them, too.
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Thefollowing is a pradical strategy for working throughthe course. If
you run into any trouble,telephoneyour Fadlitator or post the quedions
on the Web CT OL Esodiscusson board. Remember that your
Fadlitator sjob is tohelp you. When you reed help, dond hestate to
cdl andas your Tutor toprovideit. Insummay:

1.

2.

Read this Course Guide.

Organise a study schedule. Refer to the course overview for more
details. Note the time you are expeded to spend on each unit and
how the assgnmeris relate to the uit.Impatant information e.g.
details of your tutorials, and the date of thefirst day of the semester
is available from the Web CT OLE.You need to gather togeter all
this informationin oneplace, such as your diary or a wall cdendar.
Whatever methodyou choose to use, you should dedde on and write
in your owndates for working on eadh unit.

Once you have creaed your own study schedule, do everything you
can to stick to it. The majorreason that studentsfail is thatthey get
behind with their coursevork. If you get into difficulties with your
sdhedule, please let your Fadlitator know before it is too late for
help.

Turn to Unit 1 and rea the introduction and the objectives for the
unit.

Assanble the study materials. You will always need both the study
unit you are working on and one of your set books, on your ek at
thesametime.

Work through the unit. The content of the unititsdf has been
arranged to provide a sequence for you to follow. As you work
through, you will be instructed to read sections from your set bodks
or othermaterials. Use theunit to guideyour reading.

Keeg an eye on the Web CT OLE. Up-to-date course information
will be continuousy posted there.

WEell before the relevant due dates (about 4 weeks before the dateg
access the AssgnmentFile on the Web CT OLE and download your
next required assgnmert. Keep in mind that you will lean a lot by
doing theassignmeris carefully. They have been desgned to kelp
you meet the objectives of the course and, therefore, will help you
pass the examination. Submit all assignmeris not later than the due
dates.

Xi
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9. Review the objectives for each study unit to confirm that you have
achieved tham.If you feel unsure aboutany of the objectives, review
the study material or consult your Tutor.

10.When you are confident that you have achieved a unités objectives,
you can then start on the next unit. Proceed unit by unit throughthe
course and try to pace your study so that you keep yourself on
schedule.

11. When you have submittedan assgnment to your Tutor for marking,
do not wait for its return before starting on the ext unit. Kee to
your schedule. When the assgnment is returned, pay particular
attention toyour Facilit atar sccommerts. Consult your Tutor as soon
as passible if you have any questionsor problens.

12.After comgeting thelast unit, review the course and prepare yoursdf
for the final examination. Ched that you have achieved the unit
objectives and the course objectives.

Facilitators/Tutors and Tutorials

There are 20 hours of tutarials (ten 2-hour sessons) providedin suppat
of this course.  You will be notified of the dates, times and location of
these tutorials, together with the namesand phonenumber of your tutor,
as soonas youare alocated a tutaial group.

Your Tutor will mark and commenton your assgnmerts, kegp aclose
watch on your gogress and on any difficulties you might encounteras
theywould provide assistance to you during the course. You must mail
your Tutor-Marked assgnments to your Tutor well before the due date
(at least two warking days are required). They will be marked by your
Tutor and returned to you as soonas possble. Do not hestate to contact
your Tutor by teleplone, e-mail, or the disausson board if you need
help. The following might becircumstances in which you would find
help necessary: when

(f) You do notunderstandany part of the study unitsor the assgned
readings.

(9) You have difficulty with the sdf-tests or exercises.

(h) You have a quedion or problem with an assgnment with your
tutor Scommenton an assgnment or with the gading of an
assignment.

You shouldtry your possble best to attendthe tutorials. Thisisthe only
chance you have to have face-to-face contact with your Tutor and to ask

Xii
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guedions which are answered instanty. You can raise any problemyou
encourter in the course of your study. To gain the maximum benefit
from course tutorials, prepare a quedion list before attendingthem. You
will | earn a lotfrom participations in disaussons.

Summary

The course examines the contents of Family Law. The course is
desgned and developedfor yourbenefit as a lawstudent.

We hopethat you will find this course intereding and exciting. The
course is a living course. As you go throughit, you will develop mae
insight intofamily law and family property.

We hope you will enjoy your relationship with the National Open

University of Nigeria (NOUN). We wish you success in this course.
Success inthis course will help you attain your life goals. Best wishes.

Xiii
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MODULE 1

Unit 1 Contentof Family Law

Unit 2 Sources of Family Law

Unit 3 The Nature of Family Law

Unit 4 Family Property and Sources of Family Law
Unit 5 Courts of Record

Unit 6 TheNigerian Court System

UNIT 1 CONTENT OF FAMILY LAW
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 What is fiFamily Lawo?
3.1.1 What isaFamily?
3.2 TheNature of Marriages
3.3 Definition and Types of Marriages in Nigeria
3.3.1 Types of Marriage
3.3.11 Monogmous Marriage
34 Customary Law
3.5 Judida Precaent
4.0 Conclusion
50 Summay
6.0 Tutor-Marked Assgnment
7.0 References/FurtherRealing

1.0 INTRODUCTION

Family law is a branch of private law. The law comprises those legal
rules or norms which regulate the legal relationship between spouses
(husband and wife), parentsand children, and guardiansand wards.

The conduct of the peoplein any organised society must be regulatedin
order to ensure stability and social harmony and this is donethroughthe
mechanism of the law whch has been coded unto theMatrimonial
Causes Act of 2004. We shall predicate our definitions of family law on
those perceptionsin the Matrimonial Causes Act in order to give a clear
understandingof this phenomena.
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2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:

define family law generally
explain the operation of family law
show how family law is relatedto the other lyanches orfields of law.

3.0 MAIN CONTENT
3.1 What isiiFamily Lawo ?

The family is the smallest unit in the social structure of every society. It
is accepted that the family is the basis of every humancommunity and
thefamily may beregarded as thenucleus ofsociety.

Family law deds with the law regulating the le@l relationship letween
spouses (i.e. husband and wife) the legal relationship between a
guardian or curator and the person who is subject to guardianship or
curatorship.

3.1.1 What is aFamily?

The term fifamilyo does not lend itself to easy and predse definition. In
one sense the family may be defined as including all persons with
common ancegors. Under this wide connotation, the family may
embrace a large body of personsrelated by bloodto a commonancegor.
The relationship nay be traced through mées as in patrilineal societies
or through femdes in matimonial societies. The extended family, a
concept which is prevalent in Africa may also beincluded inthis wide
definition of family. Green defines the extended family as fi...a group of
closely related people, known by a common name and consisting
usually of a man and his wives and children, his son& wives and
children and probably othernea relationso.

The tem fifamilyd ay <l be given a nuch more redricted
connotatian. It may refer to a smaler group consisting of a houséhold T
the man, his wife, the children and probably the dependants who live
with him. This is muchclose to the concept of family in English law,
which s restrictedto theman, his wie and children.

For the purpose of this study, the family will be treaed as a unit
comprising the man, hiswife or wives and the children.

3.2 TheNature of Marriages
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Marriage is a universd institution whichis recognised and reeded all
over the world. As a socid institution, mariage is founded on, and
governed by the social and religious norms of the society.

Consequently, the sanity of mariageisawell T acceptedprinciple in the
world communty. Marriage is theroot of the family and of society.

3.3 D¢finition and Typesof Marriages in Nigeria

It is universdly accepted that maiage, being a union of man and
woman, involves two persons of opposite sex. Consequently, sex
constitutes an essential determination of amarriage relationshp. In
order to establish the existerce of a valid mariage, it must be proved
thatthe persons involvedare manand woman.

Ordinaily, this seems a straight forward question; the isue has been
complicated by the existence of hermaphrodites and pseudo i
hermaphrodites and advances in medical science which have made sex
change operations feasble. In the English case of Corbett V Corbett
(2947)All ER 187, the petitioner and the respondents had gonethrough
a mariage ceremony in Septembe, 1963. The petitioner knew that the
repondents had been registered at birth as a maleand had in 1960
undergone an operation for the removal of the testes and creaed an
artificial vagina, since the operation, the respondents had lived as a
woman. In Decanber 1963, the petitioner filed a petition for a
dedaration that themarriage was null and void becaise the responcent
was a person of the male sex or aternatively for a deaee of nullity on
the ground of either in capadty or willful refusal to consummde. The
court held that the respondent had remainedat al times a biological
maleand thataccordingly, theso 1 called marriagewas void.

3.3.1 Typesof Marriage

Unlike maost European counties, two systems of mariages are
recognised in Nigeria i the monogamousand pdygamous systems.
These two differ fundamentaly in charader and incidert. It is important
to ke thisdualism in view inevery consideration of the marriagelaws
in Nigeria

3.3.1.1 Monogmous Marriage

A monagyamous marriage in Nigeria is the same as in Englard. It is a
mariage which Lord Penzance desaibed in Hyde V Hyde (1886)
LRIP&D 130 as the voluntay unionfor life of one man onewoman to
the exclusion of all othes. The laws which govern the celebration and
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inciderts of monaggamousmarriagein Nigeria is the Matrimonial Causes
Act of 1970.

3.4 Customary Law

Certain rules of conduct are observed becaise they have becme
customary in the sense that theyare respected by a substantial group of
people. Customay law does not consist of written rules. It develops
from the views of the communty and is caried onfrom generation to
generation. For a custom to becomea lega rule, it must conform to the
following requirement:

(@) it must bereasnable

(b) it must have existedfor a longtime

(c) it must be generally recognised and observed by the communty

(d) the contents mat be certain and clear

(e) it must not be repugrant to natural justice, equity and good
conscience

SELF ASEESSMENT EXERCISE 1

Disauss theterm monogamas mariage

3.5 Judicial Precedent

Judidal preceadent is a source of law. Judida preceadent or cese law
consists of laws found injudicial dedsions. A judicial precedent is
therefore base on judicial opinions. These judicial deasions are

reportedin the various Nigeria law reports. The Constitutional structure
of theNigerianjudicial systemis shownin the chart below.

SELF ASSEESSMENT EXERCISE 2

Disauss the jurisdiction of courts on customay and statutay marriages
in Nigeria.

NIGERIAN COURTS
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Su premf Court

Court ova ed
N pp

Federal High Couts «——4—»  StateHigh Courts

\ 4
Magistrate Courts

Customary Court Sharia Court

SELF ASSEESSMENT EXERCISE 3
|dentify the hierarchy of courts within theNigerianlegal system.

4.0 CONCLUSION

You must have seen what a valid mariageis al about, the brief history
of Family Law and the hierarchy of courtsin Nigeria

5.0 SUMMARY

This unit has taughthe content of family law:

Marriage laws
Statutay and
Customary Marriages

6. 0TUTOR-MARKED ASESSMENT

1. Disauss the powers of the Federal High Court on the jurisdiction
on matimonial causes mattes.

2. Disauss monaggamous mariage and the laws that govern it in
Nigeria

7.0 REFERENCESFURTHER READING
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UNIT 2 SOURCESOF FAMILY LAW

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Whatis Family Law?
3.2 Requirementsfor Marriage
3.3  Consequences of Marriage
3.4 Dissolution ofMarriage
3.5 Links between Family Law and otherBranches of Law
3.6 PolygamousMarriage
3.7 WhichFieldsare covered by Family Law?
3.8 ThelLaw of Husband and Wife or theLaw of Marriage
3.9 Marriage
3.9.1 Requirementsfor Marriage
3.9.2 Lega Effeds of Marriage
3.9.3 Cohabitation
4.0 Conclusion
50 Summay
6.0 Tutor-Marked Assgnment
7.0 Réerences/FurtherRealing

1.0 INTRODUCTION

Before you commence with this unit you must first have read the fist
study manuwal caefully.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:

explain family law
state what family law deals with
show how family law relates tothe otherbranches or fields of law.

3.0 MAIN CONTENT
3.2 What is Family Law?

Family law is treded as a privatefield of law. Private law deds with the
law regulating the pvate relationship between legal subjects on an
equal footing. Family law is both inticate and wide. The family is the
bass of the society. The branches of this aspect of law include
matimonial law, juvenile law, law of inheritance, and family dispute
reolution.
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Family law deds with the law regulating the relationship between
spouses (i.e. husband and wife), between parent and child and between
juvenile and guardian.

Theword fifamilyo has a wide and a narrow meaning. Although an extra
I maital relationshipwhere a couge lives together mayreault in a type
of fifamilyo  trdhatioashipis nota valid marriage.

Marriage is a universd ingtitution and it is the root of a family and the
society. It is charaderisal by the acquisition of status. It is also a social
and religious norm of a society.

3.2 Requirementsfor Marriage

The requirement for mariage includes the capadty to undertake a
contrad along with its formalities. If oneor more of the requirementfor
a valid mariage is absent, the mariage is void or voidablk, depending
on whichrequirementis not met.The law relating to voidand voidable
marriages also forms part of thelaw of mariage.

3.3 Consequences oMarriage

Some of the conseguences of marriage are valuable why othe's are not.
The invariable consequences of marriage are those which cannot be
changed by the spouses. They are presaibed by law and cannot be
atered. They relate tothe status, the attainment ofmgority on mariage,
the consortium omnis vitae, the protection of the marital relationship
against interference by third parties, the duty of mainteance between
the spowses, the aaquisition of parental power by the spousesd
acceptance of the husbandGs surname (which is not compusory). The
valuale consequences of mariage can fredy be altered by the parties
I.e acquisition of properties.

3.5 Disslution of Marriage
Death, Divorce, Annulment

The law regulatingto the dislution of mariagecan be dividedinto the
law regulatingdissolution of marriage by the deah of oneor both of the
spouses, divorce and the law regulatingannulmentof marriages.

The law of divarce consists of the rules on thegroundsfor divarce and
rules on the consequences of divorce. The conseguences of divorce
relate to distribution of assds held jointly by the spouses, maintenance
of the spouses and the intereds of the children. As regards the interests
of the children, the law of divorce determines who is to have
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guardiarship of a child of divorcing parents, who isto have custody of
the child, whether theother parent will have access to the child and who
will pay mairtenance for thechild.

3.5 LinksbetweenFamily Law and other Branchesof Law

Family law forms a separate kranch of private law. It is not acompletédy
independent field whichis divorced from the othersources of law.

3.6 PolygamousMarriage

A polyganous marriage may be defined as a voluntaly unionfor life of
one man with two or more wives. Its essential charaderistic is the
cgpadty of the man to take as many womenas he pleases. Polygamy in
Nigeria is a customary law ingtitution theefore the charader and
inciderts of that system are governed by customay law. There is no
single uniform system of customay law prevailing throughoutNigeria
In Nigeria theterm ficustomay law 0 engrally includes Islamic law.

3.7 Which Fields are coveredby Family Law?

Family law consists principally of three broad fields. It includes the law
relating to husband and wife, the law relating to marent and child and the
law relating toguardiarship and custody.

3.8 ThelLaw of Husband and Wife orthe Law of Marriage

The law of mariage consists of the rulesregulating toengagementand
marriage. The law in reped of engagementin customary law consists
of the rules of customay law in each jurisdiction in regped of
customary law.

In view of the pluality of customay laws in Nigeria, there is no single
uniform system in customay law prevailing in Nigeria but essentially
there are vital ingrediens of the rule of engagement whichmust be
conformed with for there to be a proper and valid marriage under the
customary law. For mariage under the Act, thatis Matrimonial Causes
Act thelaw in regect of engagement consists of therulesregulating the
requirementsfor a \alid engagement.

3.9 Marriage
The law in respect of marriage deals with legal requiremerts for a valid

marriage, the consequences of mariage and the dissolution of mariage.
Thes include church mariage, mariage in NigeriaGs diplomaic
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missions, church blessing, mariage a the mariage registry and
cdebration of marriage.

3.91 Requirementsfor Marriages

The cdebration of monogamas mariagein Nigeria is regulatedby the
Marriage Act i.e. the Matrimonial Causes Act of 1970and stated therein
are some ofthe lasic requirements that must be conformed with for a
marriageto bevalid, the condition precedent relate tocapacity, consent,
lawfulness and the formalities. If oneof the conditionsstatedtherein is
absent, the marriageis void or voidabledepending onthe circumstances
of each case. Thelaws relating tovoid or voidablemarriageare essential
parts of lawof mariage.

The celebration of polygamousmarriage in Nigeria is regulated by
various rules of custom existing in each society. There is no single
uniform system of customay law prevailing throughout Nigeria
Customary law possesses three uniquefeaures: it is unwritten, it outfits
change with time and but must not berepugrant to netural justice and
goodconscience. However, for acustomay mariageto be valid it must
conform to the essential requirements of cgpadty, consent, lawfulness
and otherformalities thatmake a customay marriagevalid.

See Owonyin v Omotsho (1961) ALL NLR. 304, 307: Lewis V
Bankole (1909) | NLR 81.

3.9.2 Legal Effectsof Marriage

Marriage is a contrad where the parties enter into legal relations
involving rights and obligatiors. This is true for the monogamousnd
the polygamaus systems of mariage. The contradual aspect of the
systems differs in material respect. The legal consequences of marriage
are those which cannot be changed by the spouses; they are prescibed
by law and cannot beadltered. They relate to status of the spouses,
consortium, (consortium omni vitae, the sanctity of mariage, the duty
of mainterance between the spouses, acquisition of parental power,
spouses and the wifeds acceptance of her husbandG surname(which is
notcompusory).

3.9.3 Cohabitation
The general law in Nigeria does not reagnise or give le@d effed to

cohabitation. Where a man and a woman lave lived togetherregardless
of the lengthof time as man and wife, there is a rebuttablepresumption

10



LAW343 FAMILY LAW I

that they lived together in consequence of a valid marriage. Our laws
relating tohusband and wife apply only where aformal mariageexists.

Customary law aso distinguistes formal mariage from mee
cohabitation. One important feaure of customary law mariage is the
paymentof bride price in addition to otherceremonies. Where these are
absent, the relationshipis regarded as mee friendship to which the law
relating to husband and wife does not apply. Under the traditional
system, parties who are cohabiting without mariage are free agents
because they are not boundby any of the oblgations of mariage. Each
part is free to asciate with third parties of the opposite sex without
evoking any legal sanction.

However, in somecounties in Western Europe and the United Statesof
America, legal effeds have been given to theconsensual cohabitation of
adults. Sometimesthe legal conseguences which flow from cohabitation
are similar to those of mariage.

4.0 CONCLUSION

We have examinedwhat a valid mariageis al abou, the brief history
of family law and the hierarchy of courts in Nigeria.

5.0 SUMMARY

You should now be able to give an explanation of family law and show
how it relates to other lyanches of law.

6.0 TUTOR-MARKED ASSGNMENT

1. ldentify thevariouscourts within the Nigeria legal system.
2. Disauss monogamouand polygamous maiages.

7.0 REFERENCESFURTHER READING

Sagay, |. (1999. Nigeria Family Law, Cases Principles and Statute
Lagos. Malthouse Publishers.
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Onokah, M. C. (2003. Family Law n Nigeria. Enugu: Spectrum
Publishers.

Nwogugu (2001). Family Law in Nigeria. Ibadan: Heinemann
Educaional Books.

Aderibigbe, Remi (2004. Family Law in Nigeria. Lagos: Codes
Publishers.
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1.0 INTRODUCTION
The Natur e of the Family

Thefamily is the smallest unit in the social structure of every society. It
is generally accepted that the family is the basis of every human
communty and the family may be regarded as the nucleus of society.
According to Nwogug, fiThe family may be defined so as to includeall
persons with common ancedors. Under this wide connotation, the
family may enhance a large body of persons related byblood, traced
through males, as in patrilineal societies or through females as in
matilinea societie.

Sometimes, the group included in the wide definition of fAfamilyo is
referred to as the fiextended fami | y @onceptavhich is prevaent in
Africa

Green aptly definesthe fiexterded fami | ag Ga groupof closely related
people, known by a commonname and consisting usualy of amanand
his wives and children, hissonsd6  asiand children and probably other
nea relationso.

The term fifamilyd may be given amuch mae redricted conndation. It
may refer to a smaller group consisting of a houséhold, the manand his
wife or wivesthe children and probably the dependants who live with
him. This is much closer to the concept of family in English law, which
is restricted to the ma, his wife and children. In Nigeria the pcture is
dlightly different because in some cases the law admits the taking of
more than one wie. The extended family is usually a corporate body
which mayown property, such as lard, in which its membe's have right.

2.0 OBJECTIVES

13
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At theend of thisunit youshouldbe able to:

explain the fiextended familyo
explain the nature of mariage
explain marriageas a univesd institution.

3.0 MAIN CONTENT

Marriage is theroot of afamily and the society. It is characterised by the
aqquisition of status. It is a social institution founded on, and governed
by the social and religious norms of asociety.

3.1 Typesof Marriage

In Nigeria, marriage can be classified under two broad healings, the
monogamous and the podygamous systems of mariage. This

classfication is crucial. In every case concerning mariage, the type of
marriage should be ascertained, in order to determine the incidents of

such marriageand the applicable law.

Although law is divided into various fields or branches this
systematisation operates mainly to make thdaw maore accessible and
easier to ga9. The law cannot bedivided into a series of watertight
compatmerts. The variousfields are closely related and even overlap in
manyregects. Family law is related to and sometimeoverlaps with a
number of aber branches of lawas discussed earlier. These include:

(@) Thelaw of successon: for example, therights of surviving spouses.

(b) Thelaw of contrad: e.g. engagementis a contrad and with some
exceptions, thegeneral principles of bw of contrad apply to it.

(c) Law of property: modeof acquisition of property as a married couple
is also defined here.

(d) Criminal law: for example, if a person fails to pay maintenance to his
or her spouse and or children, thisisacrime.

e) Law of procedure: for example, if one spouse wants to divorce the
other theeis a pocedure tofollow.

(f) Condtitutional law: for example, the rights enshrined in the
Condtitution.

SELF ASSEESSMENT EXERCISE 1

1. Iscustomay law marriage considered as a valid mariage under the
Nigerian law?

2. What are thetwo maindivisions offamily law?

3.2 Disolution of Marriage by Deah, Divorce, Annulment

14
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Dissolution of marriage deds with marriage dissolved by the death of
one or bothof the spouses, by divorce or annulment.

The law of divorce consists of the rules on the groundsfor divorce.
These rules relate to the redistribution of assets among the spouses,
intereds of the children and determination of guardiarship of a child
between divorcing parents. That is, who is to have custody of the child,
whether theother parent will have access to the child and othermattes
such as thecourt&s jurisdiction indivorce matters and divorce procedure.

3.3 ThelLaw of Parent and Child

Family law deds mainly with parental power i.e. the le@ power of a
parent over his or her child. It determines how parental power is
aqyuired, what the contents of parental powers are how parental is
terminatedand under what circumstances the court may interfere with
parental power.

3.4 Family Property (Immovable and Movable)

Family property under both native law and custom can be classfied
into:
fimo v a land@ onmo v a birkde and Apersonal o property.

Family property is that property in which every menber of the family
has an intered and is entitled as of right. Where the founder of the
family marries under the native law and custom and des intestate, then
the property will devolve according to native law and custom. Where
however, the mariage is under the Marriage Ordinance or Act and he
dies intestate, theproperty will devolve according to the edateGs law.

3.5 Family Property under Native Law and Custom

Immovablefamily property under the native law and customsis viewed
not only from the point of physical immobility but also from the desre
prevalent among theNigeriansfrom time immemaial to retain themin
thefamily for all times

Immovablefamily property is normally inalienable either or by will.

The houses and farmlands left by a deceased ancedor, become, after his
dedah, the family property for themembe's of hisfamily.

It is important to point out here that immovableproperty under the
Yoruba law and custom includes the wife or wives. Unlike al other
species of immovalke property, the wfe or wives could only be
inherited by the male membes of the family. Also, the wives would not
be inheited throughthe making of thewill.

15
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The female umler the Yoruba rative law and custom, is entitled to
participate inthe sharing of the immovable poperty left by deceased
ancedors.

In Amusan V. Olawunmi(2002) 12 NWLR Pt 780, 30 at 53-54 , the
court held that unér the Yauba customary law, the poperty of a
Yorubaperson who dies intestate devolves on all his surviving children,
in equal shares to the exclusion of al other relations. All children, both
maleand femaleare entitled to inherit their parentsdland.

In a polygamousfamily, the property of the deceased father becomes
thatof all the children and wivesand it is accordingly divided according
to thenumber oforanches (idi 1 igi) or per stripes (ori 1 ojori).

However, where one of the wives died intestate, her property will
devolve on her children as family property. If the womandiesintestate
and childless, her property will revert to her original family. The wife,
under the Yorubalaw and custom, cannotinherit the real property of the
deceased husband. This is aso true of the wife in Igboland.The wives
under both sdtings are regarded as part of the property of the deceasead
to be inheited. Among the Yorubas where the wife is childless, her
rightsonthe husbandé property are based on the death of the husband.
However, where she has a child, she will continueto enjoy the property
of thehusband appationedto thatchild.

Among thelgbos, it is only the malechildren who can inherit the
property of their father. In Igbolandwhen a mandies, al his property
passes to his eldest son cdled Okpala and where he has more than one
wife, the eldest sons of the wwes inheit jointly. The elded son is
saddled with the resporsibility of maraging and administeing the estate
in trust and for the benefit of thewholefamily.

If the deceased has no male child, the poperty left behind will be
inherited by the brother of the deceasel of the same blood. In the
absence of thebrothe, theproperty will be inheited by the uncles.
Among the Bini of Edo state, the property left behind by the deceasel
husband is inherited by the eldest surviving male child. He takes over
thefather sScompoundknownasigi oghe.

In these places, the eldest surviving son inheits thedeceasel®s edate to
the exclusion of hisbrothas and sisters. In order to maintain pace, the
edate except the igi ogbe will be held in trust for the purpose of
maintaining Ins brothes and sisters and other dependants.

16
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Under the Idomanative law and custom the brother of thedeceasdd, is
the next of kin. He therefore inherits the deceasedGs property, including
his wife and children.

In the Nothen part of Nigeria apart from the Islamic law, there is the
indigenousnative law and custom.  Generally, his sons inheit the
property of the deceased in the absence of which the brothe's will take
over. Females are not allowed to inherit the deceased marts property
but they can inherit all femade movalle properties. The male of the
family inherits land.

3.6 Slaves of Domestics

Slaves and arotasare also regarded under the Yaubalaw and custom as
immovable property. The word arotas is used among the Yoruba in
Lagos State to describe the descendant of children of dlaves and
freemen. The daves under the Yorubalaw and custom are regarded as
membes of thehousehold.

After 1960 when the Abolition of Slavery Ordinarce was passed, the
status of slaves viz-a-viz their right in family property changed. Before
the Qrdinarce, any property acquired by theslave accrued to themader
because he was also seen as the poperty of the master. In Ekpham V
Henshaw 10 NLR 65, the defendant sought to obtain a letter of
administation to the estate of one Effiong Okon Attah. The said
Effiong Attah wes a slave of the hosehold of the dfendant who
claimed that according to the native law and custom, his property
belongedto the family of the defendant and should be adminigered by
the defendant who was achief and head of the family.

The court held that he was not entitled to the grant. His clam was
therefore rejected. The courtés dedsion was based on the Abolition of
the Slavery Ordinarce as any contrary decision would defeat the intent
and purpose of theordinarce.

Note that the decision of the court would have been different if the
adion was instituted before thepassng of theordinarce.

In recent times, the postion of the domestic has been gradualy
improved by the courts and it had been held that where property was
alocated to domestics for their occupetion, they could partition the
property and thatis as long as they did not ceny the title of their
overlord, they would not be liable to forfeiture of their rights of
possession.

Apart from the right to resde in their family property, the domedics
have as been pointed out, sufficient intered in the family property to

17



LAW343 FAMILY LAW I

oppase unautharised sale or disposition of it. That does not give the
domestics the right to share with the children of their owerlord the
monetay compensaion paid to the familyfor the compusory
aqquisition of thefamily property by a statutory corporation.

3.7 Head ofthe Family

The head of the family under the Yorubanative law and custom is the
person entitled to look after and marege family property. The heal of
the family represents the particular family unit, while the chief is the
head of the Yauba families that make up thechieftaincy family. The
head of the family must himsdf be someone who has interest in the
family property. In Yorubacustom after the deah of thefounder of that
family, his eldest son usually known as Dawodu beammes the head of
the family and assumesthe marmagement and control the affairs of the
family. After his deah his own brotheas or sisters follow in order of
seniority and becomesuccessvely the head of thefamily.

The head of the family must posses some beneficial intered in the
property of the family, in consultation with the courcil of the family,
which consists of his brothea's and sisters or his immediae children. He
does not posses any larger intered in the family property than other
membes neither is he superior to any other lead of the several family
branches.

He cannot alienate family property, without consultation with them.
The head of the family like any other las noright to alienate any portion
of thefamily property withoutthe consent of thefamily.

He is a tustee and stands in this position to the other membe's of the
family. He is saddled with the regponsibility of managing the property
for al the membes of thefamily. He must perform his duties fairly and
equitady. Where the head of the family ads or condwts the
maregement of the affairs of the family in the way inconsistent with
native law and custom, the remedy of the othermembes of the family,
is toremoveand replace him with anotherperson.

The head of the family is the right person to recaeve and accept on
behalf of the family all morey paid to or on behalf of the family either
in respea of thefamily property acquired or sold or let out. A sae of the
family property without theconsent of the head of the family property is
void. On the other hand, the sde of family property by the head of the
family without the consent of the othermenbers of the family is
voidablke. He cannotalienate or transfer family property without consent
of other membe's of thefamily. Thisis because his interes and rightsin
family property are not greaer orwider than those of the other membes
of thefamily.

18
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The hea of the family is not accourtable to the junior memberof the
family. In Martin Laduni Kosoko V Momodu Oteniya Kosoko and
othes 13NLR 131 a claim for account against the head of the family
was refused. In Fynn and othe's V Jane Gardiner of Cape Coad 14
WACA 260, the native court thatoriginally tried the case had ordered an
account against the defendant who was claimedto be the heal of the
family. WACA sd aside the judgmen. Foster Sutton Stated:

We indicaed during the course of argument that in our
opinion that the native court erred in ordering accourt. It
is awell settled principle of native law and custom that
junior membe's of the family cannot call the head of the
family for account. Their remedy is to dispose him and
replace him with another.

Theabove rule does not apply to somebaly appointedas caretaker to the
property of the deceased. In Mary Atua Ndson V Sanuel Curshie
Ndson | WACA 215, the defendant was appointed by the deceasel
while on his deah bed because of his literacy, to look after the interest
of his brothas and sisters in the poperty left behind. The defendant
claimed themmunity of the head of family to accountat the instance of
someof thechildren of thedeceased. The court of Appeal:

Per Michelin J. sad:

In my opinion thisis not the case of the action by a junior
member of théamily against the head of the family but it
is broughtby brothe's and sisters of the defendant against
him in his position of a caretaker on their behalf not only
at the requed of the deceased but at the request of the
head of the family, to look after their intged in the
property of the dceasal. He was therefore liable to
accountto theplaintiff.

The head of the family is the only person entitled to take action or
defend adion involving family property. The other membes of the
family are only entitled to sue or defend if the head refused or neglected
to doso. In AkapoV Habeeb Hakeem (1992) TSCNJ 119 thecourt held
that:

No member of the family without express mandate from

thefamily can institute adion in court for and on behalf of
thefamilya
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In SufiamuV Animashaun (2000) 14NWLR Pt 688 Pg. 650, the court
held thatevery member of dand owning family can file a suit to protect
the property of the family fromwaste and disgpation

3.8 Right in the Immovable Property of the Family

1. Every membetrhas aright toreside in the family house.

2. Every memberhas aright to be consultedin any deding with the
family property.

3. Every resident member has a right of ingress into and a right of
egress from the family house and nonresident membe's have no
such right.

4. No member ltas any alienable intered in the family property.

o

Males as well asfemales have equal rightsin thefamily property,

particularly in Yorubaland.

6. No onehas a right to build his own house on the family property
without theconsent of the others.

7. Every member las aright to ask for the portion of the property, if
hisrightsare denied him.

8. Every member has a right of entering into the family house for
the purpose of attending family medings and if a memberof the
family council also for thepurpose of viewing the state of repair.

9. The diff erent branches of the family are entitled to be represented
by stripeson the family council and to share the proceeds of any
dlienation of the property in such properties and as such
accordance with the native law.

10. The maregementof the family property and the control of al its

aff airs are vededin the head of the family.

SELF ASSEESSMENT EXERCISE 2
Ayoola V Folawiyo (1942) 8WACA39: will the court remgnse a

Muslim marriage as a valid mariage in Southen Nigegia? Briefly
explain your regonse.

4.0 CONCLUSION

This study unit would have given you an insight to what family law is
al aboutand the conrecting nexus between it and other lranches of law.

5.0 SUMMARY
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This study unit teaches what family law is and how is it relatedto other
branches of law. The brief explanations given will help you to gain
badkgroundknowledge offamily law.

6.0 TUTOR-MARKED ASIGNMENT
1. Namethetwo maindivisions offamily law.

2. What does the wider definition of theconcept of the family include?
3. Can customay marriage beregulatedin Nigeria? Disauss briefly.

7.0 REFERENCESFURTHER READING

Sagay, |I. (1999. Nigeria Family Law, Cases Principles and Statute
Lagos: Mathouse Publishers.

Onokah, M. C. (2003. Family Law in Nigeria. Enugu: Spectrum
Publishers.

Nwogugu (2007). Family Law in Nigeria. lbadan: Heinemann
Educaional Books.

Aderibigbe, Remi (2004. Family Law in Nigeria. Lagos. Codes
Publishers.
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1.0 INTRODUCTION

Marriage under customary law may be preceded by betrothal. The rules
relating tobetrothal differ from that of marriageunder Englishlaw.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:

state what family property means

explainthe creaion of family

explainthe creaion of family property
explaintheroles of al individuals in a family.

3.0MAIN CONTENT

Under customay law some isales to consider under mariage include
thefollowing:

Age: there is no generally accepted lower age limit of marriage under
customary law in Nigeria. Girls are at times betrothed from birth. At
times, claims are later strengthered by regular gifts to thechild and the
mothe. But the evils of child betrothal include slave trading and forced
marriages. It could aso bean avenuefor defiling infant girls. Presantly
in the Eagern part of Nigeria, the age for betrothal has been laid down
to be 16 years. (See Section 3(1): Age of MarriageLaw Caps 6 Law of
Eadern Nigeria 1963.

Parties. The parties to the betrothal are usually the parents or the
guarantors of the spouses to be. But thee are cases where the goom
may conclude alone, as in the case of a widower or a mantaking the
secondwife).
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Consent: Here, it is two fields; thatof the parties and thatof the parents.
Where the parties are capable, customay law requires that they can
agree tomarry each otha. Where ether of the spouses is of tender age,
the consent of the parent or guardian is necessayy for the betrothal. In
the case of aman of full age, he may dispose with parental consent. On
the other tand, no matter theage of the bride parental consent is
manditory.

The Betrothal: This bemmes eff edive on the agreementof the parties
and theirfamilies onthe payment of the bride price tothe brideds family.

Breach: The betrothal may be terminatedby the refusd of one party to
go through the marriage. This may be effeded by the family of either
spouse or in the case of adults by one of the parties. Note thatthere are
several probable groundsfor a breach. There is no right of action at
customary law for bread of exeautory contrad. The main relief is to
return the parties to the status quo ante i.e. situation existing before
something else occurred. Hence there is no right of the adion of
repudiationof bread to marriage. In most aress, a man isallowed to
recover the bride price and betrothal of gift when the betrothal comesto
an end. Note thatonly substantal gifts in contemplation of maiage are
recverable.

3.1 Movable Property

Movable property is that property which has been so used and regarded
unequivocally as property belonging tothewhale family.

Unlike theimmovalbe family property, theonly right of the membe's of
the family in the movable mperty is no mae than theirright of
watching te poperty being properly used and not dienated. The
physical use and the enjoyment of movable family property go to the
head of the family. Any side of the movable property without the
consent of the other membies of the family is usualy accompaned by
S@ious consejuences.

Movable family property may consist either of the whole or portions of
the personal paraphernalia of an oba, the heal of the family or of
portions of the articles of housenold adornmente.g. the crown in the
case of atraditional adornmenti.e. the crown in the ease of a traditional
ruler, the sword and thestaff of office of the throne and the house hold
furniture, the cdabashes employedfor oracular consultation, the royalty
duefromimmovable property etc.

3.2 Creation of Family Property
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Family property can be creaed either by act of partiesor by operation of
thelaw.

In modern times the commorest way of creaing family property by ad
of partiesis buta dedaration to that effed in awill. In creaing a family
property by will, it is not recessay that the wod fifami | y @amity r
housed be used in order to creae a testamentay disposition in a family
property. It is sufficient tat the words should convey impressions that
the testator intenad to keep the property in the family in perpetuity and
that the mentbers of the family in the sense of lineal or even collatera
decadence should enjoy the same.

In Frank Akinhanmi Coker V. George Baptist Coker and Ors 14NLR
83, the tedator Edward Forster an Egba man creded the following
device:

il live and bequeath my preseant dwelling house to the
whole of my family or blood relatives and their childrenés
children throughoub.

Theplaintiff in this case contenakd thatthe device was voidbecause

a. Theobjects were notcertain
b. Thedevice was notin accordance with the rule of perpetuity.

The court held that the device validity creaed a family property of the
house in quedion. In SanniSule VBadun Ottun| NLR1 60 1911,the
testator deviced his property to be held by the garantees as both joint
tenants and tenants in commonand to be kept as acommon dwelling
houwse and not to be sold without the written consent of al the
beneficiaries.

The court held thatby providing for the sale or alienation of theproperty
or the written consent of al the beneficiaries, the testator had divested
the property of thecharacteristics of afamily property.

In creating the family property, the possessor interest must ved in the
present and not in the future. In Akinyemi V. Francis Kehinde 18NLR
127, thetedator ThomasDavid Shaw deviced as follows:

| further hereby device and dired that my lawful son,
Adeniyi will immediatdy after my demise take possesson
of my residential premises of No 26 Kosoko Stred, Lagos
and establish himsdf therein without let or hindance or
molestation from or by sister Mrs. Emily Williams or
from or by any of the menber of the family. The house
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shall remainfor his absolute use and benefit butin no case
shouldit besold or adlienat e d é .

In the event of the demise of the said Adeniyi, the said premises to be
reckoned as family property to perpetuatemy memay

The court dedded that the absolute interest was a gound for the life
intered in thefamily property which could also be creaed throughthe
operation of law. The court in Ogurmefun v Ogunnefun 10 NLR 82
held that under the Yorubanative law and custom, where the deceased
died intestateliving behind issues, the property will vest in the children
as family property and no individual member las the right to aienate the
property without the consent of other membe's. The court in Adeseye v.
Taiwo (1956) 1 FSC 84 held that the property of the deceased person
who had children surviving went to his children and not to his uncles
aunts orcousins.

Note thatbefore the poperty is regarded as a family property the
founder of the family must be solely entitled to the property for an
absolute estate.

Anothermethod of creding family property is the system wtlere land is
grantedto a terant for and on behalf of the family. Thelandis grantedto
the original terant under a customary tenure which gives him no power
of alienation either inter vivos or by will.

3.3 TheDetermination of Family Property
Family property can be determinedby:

a. Absolutedienation of the subject matter
b. Partition and
c. Thedestruction of the whale property.

Alienation of family property in absolute termsis a recent development.
The system was unknown uner the retive law and custom. The system
developed as a result of modern way of life and Wedern civili sation.
Absolute alienation of family property could occur in two ways:

a) A sdle of theproperty.
b) A mortgage of the property without the intention of redeeming or
redaimingit.

Under native law and custom, no one member ofthe family has any

disposable or attached interest in the property. It follows therefore that
in order to determine entirely family property by sde, the entire interes
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and absolutetitle must be disposed of; for it is not passible to sdl one or
the other of theinterest. Such a sale could only be by the:

a Consent of the mentbers of thefamily; or
b. Order of the court

It is not compulsay that every member of thefamily should be
consulted before asdeis effeded. What is required isthatevery branch
of the family be consulted and such consent obtainal. Where the sale of
the family property is unjustified such a sale will be void or voidable
according to the desaiption of the property.

3.4 TheCelebration

There are essential and formal requirementsfor the celebration of a valid
customary law mariage in Nigeria. Customary law varies from one
locality to other butthe general principlesare similar.

1. Capacity: Parties must pass the cgpadty under the law to mary
each othe. And thiswill be considered under age, for instarnce.

2. Age: Most customay law systems in Nigeria do not prescibe
any age of solemnsation for mariage. While child betrothal is
rampantin some areas mariage does not take place until the age
of puberty is attained. In some parts of the county, the minimum
age of customay mariageis fixed. In theEad it is 16 years. In
the case of Emeakuana V Umeokiako, suit number AA/1A/76
High Court of Awka 15/10/76,the age of the wife in thecase at
the time of the celebrating marriage was put at 15 years. The
court held that the marriage was void having contravened S.3(1)
of the Age of Marriage Law 19. Among thelbibio, it is 14, the
ldoma,12; and for the Tiv it is the puberty age while in Borgue
landit is 13.

3. Consent: This is expressy demarded and obtainel where the
parties are cgpable. In Oransaye V. Osanwey 1972 10N8C, the
Supreme Court held that the consent of the bride was the
condition precedent to a mariageunder Benin customay law. In
Biu, Idoma, Tiv and Borgu areas, consent of the grl is an
important element in the customay mariage celebration.
Parental consent is also necessay in the case of girl since without
this, the lride price cannotbe paid. The requirement ofparental
consent exists in the old Lagas, Ogun, Oyo, Ondo and Bendel
states of Nigeria where the Marriage, Divorce and Custody of
Children Adoptive Bye law of 1958is inforce.
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Statutory Prohibition: A person who is a party to a subsisting
mariage (statutay) cannot contrad a valid customay law
mariage. See Onwudinjo VOnwudinjo

Prohibited Degree of Affinity: The general rule is that marriage
is forbiddenbetween personswho are related by blood no matter
how remote the relationship is. With regards to affinity,

customary law, in many parts prohibits a man from marrying

anyonewith whomhe is related by mariagebut on the dath of a
man, theadult sons maymarry thewives excluding their mothe.

Status Bar: This is when customay law in someareas prohibits
marriage between free citizens and menbers of some castes e.g.
slaves (osu in Igbo land). Please naote that thecaste system les
been abolished by law butpeopleds attitude has not changed. See
S. 42(2) of the Constitution

Bride Price: This is an essential elementin the validity of a
marriage. In Yoruba, it is known as idana It is a gift of payment
madeto the parent or guardian of the bride on account of the
mariage of thebride. The form dependson the customay law of
each place. Historically, it was in form of labour bythe suitor but
has today been replacal by money paymert. There is no
uniformity of the quantum of the amourt. The various forms of
the law of the state have placed the bar in the amountto be paid.
There is no definite time for the paymentbut part paymert must
be madebefore the celebration. Theright person to bepaid is the
father but in his absence the male lbad of the family receves the
price. This is more commonin patrilineal societies. Can bride
price bewaived? This is a recessay isaie since families have
acceptedWedern normswhere part is waived thee isno poblem
butwhat of where thewholeis waived?

In the case of Nick V Nick Unreported suit no Co/K/84 of 13 June, 1985

it was

obsaved that paymentof bride price is an essential requirement

of marriage under customay law. In maost communites in Nigeria,

native

law forbids the waiver of any ingredient of mariage. A waiver of

it will render the marriage void.

Celebration of the Marriage Proper

The marriage is contraded after the issue of capacity and bride price
have been settle. Usually there is no marriage until the bride isled to the
groom® house or his parentsd house and is handed over to the
representative of the bride grooms family. There is the judicial decision

27



LAW343 FAMILY LAW I

to the effed that a valid Yorubaor Igbo mariageis not contraded until
the formal handower of the bride takes place. See Beckey V. Abiodun
194317NLR 59, Nkedionwe V. Okafor 19661 196710 ENLR 78.1n the
edalier cae of OsanmuV. Osanmuge, the Supreme Court held that
under the Benin customay law, thee must be co-habitation as well as
paymentof bride price to constitute a valid customay law marriage.

3.5 LegalEffect

Spowses are entitled to each othe sHconsortium. This is one of the
benefits that aspouse is entitled to receve from companiorship. Under
customary law, spouses must co-habit and submit to the othe
reasonable sexual demands. Also the rights of spouses to mutual
protection are recognised, therefore ead is entitled to the assistance of
the other in the event of attack. Occasion arises in marriage where a
third party interferes with the marriage as to where adultery is
committed or arunaway wife is harboured or enticed to run away. In
some parts of Nigeria, customay law confers on the husband the right
of action for damages against a man whocommits adultery against his
wife but there must be a valid customary law marriage. Where the man
commits adultery, the wife has no right of action but can makeit a
ground of divorce. See the case of Chawere V. Aihenu and Johnson
1935 12NLR 4 where the plaintiff seduced the wife from the husband
and refunded the bride price. Later the wife left the plaintiff to live with
the second upon a claim that the two defendants were maried. The
court held that the mere fact of the two defendants living together did
not amount tomariage in customay law. Also customay law in some
areas alows the man theright of action for the recovery of awife. See
Erhobae V Otedrise (1971) UTLR 33, SolomonVs Chukwu Alu 1972
ESCLR 619; Oku V Oku (1979)1 FNR 119. All these cases edablish
that the other spouse has a right of adion for the loss of sevices of the
enticed spouse.

3.6 ThePosition of Non-Natives

By virtue of the various High Court laws, the courts are direded to
apply customay law in any civil matter where the @rties are retives of
Nigeria or persons of Nigerian descent. In cases between natives and
nonnatives, English law orany other law is to be applied unless
substantial injustce will rewult theefrom. The two cases where ths
came for consideration were Savage V Macfoy (1901) RennaG Gold
Coast report 504, Fonsecaa V Passman(1958, WRLRé é . Pg.

In both cases the court ruled that customay law was inapplicable tothe

edate of the deceased foreigner. Thus, a person who is not subject to
customary law may not validly contract a customay law mariage.
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However Savage V Macfoy is no longergood lawin the Nath since
customary law applies to any person one of whose parents is a member
of any tribe indigenaus to somepart of Africa

3.7 Islamic Law Marriages

This is very much similar in feature to customary law mariage. The
principal requirements are:

1. Consent: As in other customary law systems plus the fact that
under the Maliki School, a father may conclude mariage on
behalf of his infant sons and virgin daughtes. But the child may
repudiatethe marriageon attainment of puberty.

2. Saduquat or Doaw: This represents the mariage payment or
bride price received by the parent of the kride from the suitor.
Sharia presaibes theminimumand not the maximum.

3. Prohibited Degree Apart from prohibition with regards to
affinity and consanguinity, a Moslem man can ony mary a
believer in Godand (nonpagan) and aMoslem waman can only
marry a Moslem man.

4. Ceremony: This must be celebrated by a Mallam in the presence
of a least two upright Moslem witnesses. Due to the
extravagance and cstertation that previously attended Moslem
mariage, the Sokoto State Marriage Expenses Regulation Law
1981 was enacted. It provides inter alia that no gift shall be
madeon behalf of the bride. No praise singers to accompanythe
bride, nor thegroom homeand no traditiona recetion duing a
marriage inthe name of thecouple.

3.8 Proof of Customary Law Marriage

Since customay mariage is an institution which credits status it must
bestrictly proved in judicia proceedings. This isdone by:

a. Loading eviderce as to the customary law mariage of the
locality.

b. Satisfadorily showing that the essentials are complied with thus
proving a subsisting mariage. The bed evidence is that of
persons who witnessed or performed roles in the marriage
ceremonies. See Lawal v Younan (1959) WNLR 155: (1959) 1
All NLR 245. Presently, efforts are being made in mare parts of
the county to register customay law marriages. Have a look at

29



LAW343 FAMILY LAW I

Registration of Marriages Adoptive Bye Laws Orders (1956)
applicable in old Wedern States, Bendel and Lagos under the
law, where it is provided that he husband should do the
registration within the month.

4. 0CONCLUSION

This unit has examined family property, how it is creaed, the
determination of family property and the incidece of cdebration of
marriages and thebars toparties who want to contract a mariage.

5.0 SUMMARY
This unit has taught:

Contraa of mariage

Credaion of family property
Thehead of thefamily

Moveable and immovalle property
Marriage as a contract

6.0 TUTOR-MARKED ASSGNMENT

1. ldentify the ways family properties are creaed under native law and
custom.

Definetheterm fhead of fami | y O

3. Disauss mariageas acontrad.

N
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1.0 INTRODUCTION
Every court in this county with the exception of some customay or
native courts is a court of record. This means that thejudicial acts of the

courts as well as their proceadingsmust berearded on parchment of an
authenticand perpetual memaial of testimony.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:
explainthe court system in Nigeria
disauss thepowers and functions of the various courts

explainthejurisdiction of al the courts inNigeria
showthelimitation of all thecourts.

3.0MAIN CONTENT
3.1 Courtsof Record

3.1.1 Thelnferior Courtsof Record

The inferior courts of record include theMagistrate Court, the District
Court, the Justices of Peace, the Juvenile Court, the Coroner siCourt and
Arbitration Courts. The wse of finferiord with reference to these courtsis
not pegorative. It is used to descibe the court®s exercise of a
compadtively limited jurisdiction not only with regard to the type of
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cases they can handle, but also to the scope of punishment they can
impo<.

filnferiord means that there exists a distinction between their powers as
against those of superior courts to punish for contemptof court. While a
superior court can punish for contempt of its autharity whether
committed in or out of court, an inferior court can only punish for
contemptcommitted in theface of thecourt and notoutside it.

3.1.2 Superior Courts of Record

Superior courts of record are courts with jurisdiction usually regarded as
unlimited. The word, unlimited, should notbe talen literaly. Unlimited
refers mainly to the powers of superior courts to impose the maximum
punishmentconceivable in civil or criminal cases which inferior courts
cahnot do. That apart, their jurisdiction over mattes are wide and
diverse, but not unlimied since a law may be enaded, egeaally in a
military regime to curtail the jurisdiction of the courts. What therefore,
Is a superior or an inferior court of record is not a retural phenomena,
buta mattenof legislative expediency.

3.2 Customary and Area Courts

Customary and Area Courts are essentially established to adminiger the
local or customay law of a people, in so far as it is not repugrant to
natural justice, equity and good consdence nor incompatibleeither
diredly or by necessary implication with any written law for thetime
being in force. They do nothave powers to enforce the provisions of the
commonlaw and so cannotentertain suits founded for example ontorts.

These courts are the ones neaer to the masses. They and the magstrate
courts are often referred to as the beasts of burden in the Nigerian
judicial system. In the former Eadern Region Customay Courts came
into being by the Customay Courts Law of 1956.A similar law in the
following year creaed the courts in Wedern Nigeria. The states
subsequently created out of thse regions lave inheited or adopted
these laws. In some cases the laws were repeded and re-enaded. In the
former Northern Region, Area Courts came into being as grassoots
courts in 1967. The states thusfar carved out of the region have each
enacted a separate Area Courts Edict, thoughall the edicts are in pari
mateia bothin contentand wordings.

Where established, Customay and Area Courts are usually creaed in
grades, such as Gades A, B, C, and D. The lower grades are generally
constituted bya Presdent and anumberof lay membas. Two or three
membes may constitute a quarum for the purpase of hearing cases. In
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Lagos State,a person will not be appoined a member omresdent of a
customary court unless

a) He isliterate in Englishlanguage;

b) He posssses at lead the General Certificate of Educaion
Ordinary level or its equivalentas well as suitableexperience

c) He is a native of the area of jurisdiction of the customay court;
and

d) In case of the pregdent of a customay court, Grade A, he has
attainedthe age of thrty-five years.

In some other states educaion is relegated to the badkground. What
count are experience and sound knowledje of the local traditions and
customary laws of the people of the district of thecourt.

The higher gades may be constituted with legal practitioners versed in
court procedures and the law of evidernce as in al Grade A Customay
Courts in Oyo, Ogun and Ondo States. They exercise both civil and
criminal jurisdiction. Incivil mattes, thisincludes jurisdiction over:

a) matimonial causes and other mattes between persons married
under customay law or arising from or conneded with a union
contraded under customary law;

b) suits relating to the guardiarship and custody of children under
customary law;

C) causes and mattes relating to inheritance uponintegacy and the
administation of intestate estates under customary law provided
the value of the edate does not exceed a limit prescribed by the
enabling law;

d) cases of debt, demand or damages under customay law where
theamount d@s not exceal a certain value; and

€) other cases under customay law including customary land law
mattess,

In criminal jurisdiction, mattes often assgned to Customay and Area

courts includejurisdiction over:

a) offences against the povision of any enadment which expressly
confersjurisdiction onthe court;

b) offences against rules and bye-laws made by a loca government
courcil or having effed as if so made, under the provisions of any
enactmentin force in its area of jurisdiction; and

c) contemptof court committed in theface of thecourt.

The term of imprisonmentor amountof fine the court can impose will

be as defined and specified in its enabling law. Persons subject to the
jurisdiction of a customay or area court are defined differently by the
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different laws applicable in the states. In the states carved out of theold
Wedern Region, customay courts have jurisdiction ower al Nigerians
regardless of their state or ethnic origin. In Cross River State, the courts
have a further jurisdiction to try finon-Nigerians who individually or as
membes of a clas, have been dedared subject to the courtés
jurisdiction or have at any time instituted procealingsin a customay
court or who voluntaily submitto the courtés jurisdiction. In Anambra
State,the courts have jurisdiction over all personsand classes of persons
within territorial limits of its jurisdiction.

The pradice and procedure of customay and area courts are prescribed
by rules made under the enabling laws. Generally, powers are conferred
on the State Chief Judgeto make rules for the courts as regards both
their aiginal jurisdiction and in resped of appeds fromthe courts.

Appeds lie from the dedsions of the Customay Courts to the
Magistrate Courts and theredter to the High Court. Appeds lie from
the Area Courts to an Upper Area Court and thereafter to the High
Court. An Upper Area Court is responsible for appeals emanating from
a number of Aea Courts within its locality.

3.3 Sharia Court of Appeal

The Sharia courts in our judicial system lave a longhistory. The
defunct native courts, Alkali Courts, Khadi courts and Area Courts are
vagaries of Sharia courts. The nead and indeed necessity to creae an
appellate court over these courts cannotbe impinged.

Sedion 2751) of the 1999 Constitution providesthat there shall be for
any state thatrequires it, a Sharia Court of Apped for that State. The
origin of this law can be tracal to seaion 4 of Sharia Court of Apped
Law 1960 ofthe former Northern region which charged the court with
appellate jurisdiction over mattas of Islamic persona law on apped
from the Uper Area Courts. Thus, while the povision of section

2751) applies to fiany stateo that requires it only the states carved outof
theformerNorthern Region, doin fact have Sharia Courts of Appedl.

The Sharia Court of Apped of a state consists of a Grand Khadi and
such number of khadis as maybe presaibed by the statelegislature. A
personis notqualifiedto hold the office of a Kladi unless:

a) Heis alegal practitioner and has been so qualified for a period of
notless thanten years and has obtaineda recognised qualification
in Islamic law from an ingtitution acceptable to the National
Judidal Council; or
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b) He has atterded and has obtaineda reagnised qudification in
Islamic personal law from an institution approved by the National
Judidal Courcil and has been so qualified for aperiod of notless
than10 years; and

)] He either has considerable experience in the pradice of Islamic
personal law, or
i) He is adistinguished schalar of Islamic law.

The court is properly congtituted if it consists of at leas three kadis
sitting together.

3.4 Juridiction

The Sharia Court of Apped has no original jurisdiction. It entertains
appeals only, from decisions or orders of Upper Area Courts. The court
Is competento hea and determine appeds in thefollowing areas

a) Any question of Islamic personal law regarding a mariage
concluded in accordance with that law including a question
relating to the validity or dislution of such a mariage or a
guedion thatdepends on such a mariage and relating to family
relationshipor theguardiarship of an infant.

b) Where al the parties to the proceealings are Muslims, any
quedion of Islamic personal law regarding a mariage, including
the validity or dislution of that marriage, or regarding family
relationshipor theguardiarship of an infant;

C) Any question of Islamic persona law regarding a gift, will or
successon where the endower, dona, tegator or deceased person
is aMuslim;

d) Any quedion of Islamic personal law regarding an infant,
prodigal or person of unsound mind who is a Muslim or the
mainterance or guardianship of a Muslim who is physically or
mentaly infirm; or

€) Where all the parties to the proceadings (whether or not they are
Muslims) have requeded thecourt that head thecase in thefirst
instance, to determine that ca®e in accordance with Islamic
personal law, any otherquedion.

On any of the foregoing matters, the relevant state legislature may
confer jurisdiction on the Sharia Court of Apped with reped to civil
procealings only. Appeds lie directly from the Court to the Supreme
Court:

a) On any question involving he interpretation of the Constitution;
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b) On any question as to whether any of the constitutional human
rights guarantees have been violated; or

C) In such othercases as may be presaibed by any law in force in
the stateconcerned.

In all other maters before the court, its deasion is final.
3.5 Customary Court of Appeal

Sedion 280(1) of the 1999 Constitution providesthatthere shall be for
any statethatrequires it, a Customay Court of Appeal.

The court shall consist of a Presdent and such number ofjudges as may
be prescibed by the state legislature. Whilst the qualification of the
Presdent of the court is prescribed by the Constitution, the
gudlifications of other merbers are not so stated. It is presumedthatthe
Statelaw establishingthe court for any particular Statewill so presaibe.
The Presdent must be a qualified legal praditioner of not less than ten
years standing and in the opinion of the National Judicial Courcil; he
must also have considerable experience in the pradice of customay law.
Three judges sitting together for the purpose of exercising its
jurisdiction properly constitute the court. The court is to exercise
appellate and supervisory jurisdiction in civil proceedings involving
guedions of customay law from deasions of the Customay Courts.

3.6 Magistrate and Dstrict Courts

All the states in the Federation have a magsterial court system.
Magistrate Courts are created by state legslation, for example, the
Magistrateds Courts Law of Lagos State. A single magistrate sitting
alone congtitutes the court. Generally, a person is not eligible for
appointmentas a magstrate unless he is a qualified legal praditioner
duly called to the Nigeian Bar and must be ofnot less than twoyears
standirg. In some states, lay magistrates of leser qualification are
occagonally appointed. In all the states, there are classes or grades of
magstrates Notable grades are:  (a) Chief Magistrate (b) Senior
Magistrate gradell, (c) Magistrate and | grades|, |1 and 111 .

Classes of Magistrate Court are not uniform in al the states. While
some statesin the South have six grades, the Nathern states have four.
Rivers Statehas three gades whileLagos las five grades.

For an efficient administation of the maggtrate court system in astate,
power is conferred on the Chief Judge of the state todivide thestate into
magsterial districts. One or moe magstrates may be appointed to sit in
adistrict. Even thougha magstrate is assgnedto and would normally
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sit in onemagsterial district at a time,every magstrate has jurisdiction
throughoutthe state.

3.7 Juridiction

Magistrates in the Southen states exercise both civil and criminal
jurisdictions. In the Nath they exercise criminal jurisdiction only and
the District Courts exercise theequivdent of thatcivil jurisdiction which
magstrates handlein the South.

Thecivil and criminal jurisdiction of magstratesare redrictedor limited
by three elemens. Firstly, it is defined and limited geographically
within the maggterial district, athough a magstrate has jurisdiction
only within amagisterial district.

Sewondy, the jurisdiction of the court is defined by the grade of
magstrate presiding. Whereas aChief Magistrate can entertain a claim
of a value of up to N250,000, a Magistrate Grade Il can only exercise
jurisdiction if the claim is below N25,000. The variation of themonetay
value ofthe courtés jurisdiction is subject to review fromtime to timeby
the stateChief Judge.

Finally, the courtés jurisdiction is defined by the subject matter.
Magistrates in the southen states may generally exercise civil
jurisdiction inthefollowing mattes:

a) Personal adions arising from contrad, tort or both;

b) Suits between landlards and tenants for passession of any lands
or houses claimed umler an agreement orrefused to bedelivered
up;

C) Actions for the rewmvery of any penalty, rates expenses,
contribution or other like demandwhich is recverable by any
written law, provided the demand is not by any written law
expresdy maderewverable only in some othercourt;

d) Appointmentof guardiansad litem and the making of orders and
giving of directionsrelating theeto;

€) The granting of injunction or otherancillary orders to stay action
or alienation or for the detention or preservation of any property
the subject of the suit or to restrain breadies of contrad or tort;
and

f) Appeds fromthedecisions ofcustomay courts.

The ability of each grade of magstrate to grant relief in any of the above

stated cases would depend on the monetary caling presaibed in the
enabling law.
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As a enera rule, a magstrate has no original jurisdiction in any civil
case which raises any issue as to the title to land or to any interest in
land or whichraises any issue as to the validity of any devise, bequest or
limitation under any will or settlement. In the Northern states, since the
reped of the Magistrates Courts Law of Northern Nigeia 1955, and its
replacement by theCriminal Procedure Code Law, no magistrate has
jurisdiction to hea civil cases. All civil cases are vestedin the District
Courts, which alone can try and determine them.

4.0 CONCLUSION

Unit 5 has dealt with the courts of record in Nigeria. It isimportantthat
we know the pwers of each court in reped to Matrimonia Causes
Mattersin Nigeria

5.0 SUMMARY

This unit has examined thefollowing:
Customary Courts
Area Courts
Sharia Courts
Magistrate Courts
Ditrict Courts
Courts of Appeal
Customary Courts of Appedl

6.0 TUTOR-MARKED ASSGNMENT

Identify the jurisdiction of the High Court in Matrimonial Causes
Matters.
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4.0 Conclusion
50 Summay
6.0 Tutor-Marked Assgnment
7.0 Réerences/FurtherRealing

1.0 INTRODUCTION
Criminal Jurisdiction

In criminal mattes, Magistrate Courts are courts of summay
jurisdiction and are empowered to ded with criminal mattes summaily.
However, for the purpose of defining their criminal jurisdiction, tiable
offences are divided into twoclases i indictable and nonindictalde
off ences.

An indictableoffence is one which onconwviction, may be punished by a
term of imprisonment exceeding two years or which may attrad a fine
exceading N400, and not being an off ence declared by the law creding
it to be punishable on summay convction. All other dfences are non
indictabke. There is no such classfication in the Northern states, as
jurisdiction thee is expressly dependent on the Criminal Procedure
Codeapplicable in the Northern States.

All magstratesin the Southen states have jurisdiction to summaily try
al nonindictable offences. With regard to indictade offences,

magstrates can only try indictable offences summaily, other than
capital off ences, subject to the provisions of Sedion 304 of the Criminal
Procedure Law. The sedion provides that where an adult is charged
with an indictalde off ence other thara capital off ence, a Magistrate may
ded summaily with the case provided the accusdl is informed of his
right to elea trial by the HighCourt and has given hs consent to
summay trial, before the Magistrate shall proceal to take his plea and
the summary trial. If the Magistrate shouldfail to inform the accusead of
his right to eled trail by the High Court, the summay trail shall be null
andvoid abinitio.

Sewndy, before procealing to try summaily any indictade offence,
the magistrate must secure the consent of the proseation where a law
officer conducts it. Again the Magistrate should satisfy himsdf that
having regard to the nature of the offence and the antecedents of the
accused, he has powers to inflict punshment equal to the offence
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charged. Where these conditionsexist, a Magistrate may proceed to try
an indictableoff ence summaily.

Subject to section 304 theefore, a Magistrate can entertain all indictable
off ences, where the maximum punishment pescribed for the offence is
within thepower of punishmentof the Magistrate.

Thus for the pupose of Section 304, magstrates generally conduct
preliminary investigatiors. This involves the sifting of evidence from
the prosecution and its witnesses with a view to determining whether
there is a prima fade triable case against the accused and whether there
is evidence with which he could be committed for trial by the High
Court and therecords of the investigation shall be transmitted by the
Magistrate to the High Court. On the other land, where a prima fade
case is not made out, the Magistrate must discharge he accused
forthwith, which discharge will not preclude a fredh charge when
suppated by fresh implicating evidence. The procedure is useful as it
clarifies the isaues for trial and ensures that the rather elabarate
procedure of the High Court is not set in motion unles it is strictly
necessay. In view of the attendant delay and expenses, preliminary
investigation has been abolished in many states of the~ederation.

Subject to jurisdictional limits, every magstrate in every cause or matter
before him has power to grant conditionally or absolutdy, al such
remedees as any of the parties may appea to be entitled to in respect of
any legal or equitalde clam broughtbefore the court. The court shall
endeavour, as far as possble to completelyand finally determine all the
issues and mattes in controversy between the parties and avoid
multiplicity of actions. The courts are further empowered to obsave
and enforce the olservance of every customay law, whichis applicable,
not being repugrant to natural justice, equity and good conscience not
incompatibleeither dredly or indirectly or by implication with any law
for thetime being in force inthe state.

The pradice and procedure of Magistrate Courts in its civil jurisdiction,
is regulated by the rulesof court made by the Chief Judgeunder powers
derived from the Magistrate Court Law. In the exercise of its criminal
jurisdiction, the povisions of the Crimina Code Law regulate the
courts.

3.1 Appealsfrom Magistrate Courts

Generally, appeds lie from theMagistrate Courts to the HighCourts of
each state. Apped in most cases is as of right. The High Court
maintains a supervisory jurisdiction in terms of administation and
appeals over the Magistrate Courts.
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3.2 District Courts

The civil jurisdiction exercised by Magistrate Courts in the Southen
states is exercised by District Courts in the North. The Criminal
Procedure Code Law transferred this jurisdiction from the former
Magistrate Courts to the District Courts which were established under
the District Courts Law of Northern Region, No.15 of 1960. This law
has been adapted by the states carved out of theregion. A single judge
sitting alone constitutes a District Court. Thejudges are for al purposes
magstrates sitting in another capacity. There are grades of District
Courts like Magistrate Courts. These consist of Senior District Judges
and District Judges grades I, Il and lll. The jurisdiction of theDistrict
Court is in many respeds in pari mateaia with the civil jurisdiction of
Magistrate Courts as discussed ealier. Appeals lie from their dedsions
to theHigh Court.

3.3 State High Courts

Sedion 6 of the 1999 Constitution, whilst vesting the judicial powers of
the Federation in the courts, includes the High Court. Sedion 270
specially creaed a High Court for each State of the Federation. This
was only the continuationof a tradition, as the previous High Courts
were credures of their respedive regional constitutions.

By sedion 27(2) of the Constitution, the High Court of a state shall

consist of a Chief Judge and such number of judges as may be

prescribed by thestate legislature. A judgesitting alone thusconstitutes

the court. Each state is divided into judicial division to entertain cases

and appeals from within the division. Thougha judge has jurisdiction

throughoutthe state, he is expeded topreside in a judicial divisionat a
time except where he is re-deployed or assgned to vsit some other
divisionswithin the state. It is intereding to notethat even thoughthe
High Court consists of several judges, it is a homog@eousentity. This

means that each judge presidesat a different butequal part of the High

Court in heaing and determining cases. Thejudges including the Chief

Judgehave equal powers in the exercise of theirjurisdiction. The Chief

Judgeas the administrative head of the state judiciary can beregarded as

primus inter pares It is because of a convenient discharge of justice

thatthe High Court is dividedinto divisiors.

The rulesand procedure for creaing ajudicia division are usually not
based on any legidative formula. However, cetain fadors like
populationof the area, the nature and nunber of cases therefrom, the
distance between two judicial divisions, and sometines political
expediency may determinethe creation of ajudicia division. The Chief

43



LAW343 FAMILY LAW I

Judgeas the heal of thejudiciary has powers to post and transfer judges

from one division to anothe. Depending onthe volumeof cases in a
particular division, more than ongudgemay be posted there to hea and

determine cases. Where this happens, the most senior of the judges is

known as the administrative judge. Sometines within a judicial

division, the judges may go on circuit to hea cases in other townsother
than the headquarters where the court is situated. This is usually so

where the particular division is rather vas comprising a number of
towns inone or moe loal governmentareas thatare far from each other

butdo notqualify for a judigal division.

Under the 1999 Constitution as amerded, S.271 (1) provides for the
appointment of the State Chief Judge by the Governor on the
recoommertation of the National Judicial Courcil subject to the
confirmation of such appointmentby a simple mgority of the House of
Assanbly. Section 271(2) providesfor the appointmentof any judge of
a State High Court by the Governor ading on the recommendation of
the National Judicial Courcil.

High Courts are courts of unlimied jurisdiction with regect to the
monetay value of the subject matter of a case. They have plenary
powers. In effect, they are courts of law and equity concurrently in
addition to state and federal enadments applicable in the state. The
High Court also doseves and enforces the observance of locd
customary laws in so far as they are neither repugrant to natural justice,
equity and good consdence nor incompatibe with any written law in
force in the State.

The High Courts exercise both aiginal and appellate jurisdiction ower
criminal and civil causes and mattes.

3.4 Original Juri sdiction

The High Court has unlimited jurisdiction to hea and determine any
civil proceeadings inwhich the existence orextentof alegal right, power,
duty, liability, privilege, intered, obligation or claim is in issue or to
hea and determine any criminal proceedings involving or relating to
any penalty, forfeiture, punishment or other liability in resped of an
off ence committed by any person.

Thes powers are quite generic, particularly when it is understood that
the courts are veded with both commonlaw and equitalde jurisdiction
and can thus grant equitable remedes. The unlimited jurisdiction as
conferred by theConstitution can orly be limited, redricted or whittled
downby a lawsuperior or perhapsequal to the Constitution.
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The court also has original jurisdiction to entertain any application to
redress any alleged violation of the fundamental human rights
guaranteed by the Constitution, and also to hear and determine election
petitions relating to the validity of the election of a person to any office
or tothe mentbership of any Legislative House.

Subject to the applicability of customay laws of intedacy, the
jurisdiction of the High Court in probate causes is exercisale in
conformity with the law and padice for the time being in force in
England.

The pradice and procedure of the State High Courts are governed by the
Rules of Pradice and Procedure made under the authaity of the
repedive state Chief Judge as may be conferred by the State
Legidature. In the absence of the rules or where there is a lacuna,
reference is made to the pradice and procedure of the High Court in
England.

3.5 Appellate Jurisdiction

Ead State HighCourt receives and determines appeals from Magistrate
Courts, District Courts and some Customay or Area Courts within its
division. Appea may lie as of right or by leave of the High Court.
Appeds lie as ofright from the above-mentionedsubardinatecourts;

a) Where in a criminal case, an accused has been aqyuitted or an
order of dismissal made by a magistrate, or

b) Where a person has been convicted for an offence and the
magstrate had failed to impose a prescribed sentence or order;

C) Where in acivil matte, thematter indisputeor theclaim, right or
property involvedin the appeal is of the value of twenty naira or

more;
d) Where the appeal centers aroundquedionsof law alone;
e) On any decision on whether or not the Constitutional guarantees

of humanrights have been violated;

f) Any dedsion involving theinterpretation ofthe Constitution;

s)] Any dedsion in which a person has been sentenced to deah;

h) Appeds against any dedsions of a subardinate court sitting at
first instance, where no appeal lies as of right toany othercourt;

)] Appeds in such other cases as may be specified by any law in
forcein the state.

Generally, any subadinate court faced with a substania question of
law in the course of interpreting the Congtitution may, and shall if any
party to the proceedings so requeds, refer it to the High Court having
jurisdiction.
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In the exercise of its appellate jurisdiction, two judges constitute the
High Court in each Northern State. If the appeal is from an area court,
three judges including a judge of th8haria Court of Appeal constitute
the court. With regard to the former, appeds are deaded by votes. But
where there is a tie of votes, the judgment of the lower court will be
upheld if the dedsion of any of the judges suppatsit. Where this fails,
the case will bere-head by a dif erent panel of oddnumber of judes.

In the Southen states, a single judge constitutes the High Court sitting
in its appellate jurisdiction. In Lagos and Rivers States, three and two or
three judges regedively in any particular case may constitute the High
Court where the Chief Judgeso direds. Other State High Courts sitting
on apped may, if the law so permits be constituted by more than one

judge.
3.6 Supervisory Juri sdiction of High Courts

The High Court is vested with povers to supervise the processes of the
entire court system within its area of administration. This supervisory
jurisdiction of the High Court can be achieved through the
instrumentalty of appeals, transfer of cases from one court to another,
the use of the prerogative writs or cases stated. This supervisory role is
employedover inferior courts.

1. Prerogaive Writs

These have been described as writs which are issued from the superior
courts for the purpose of preventing inferior courts, or officials, from
excedling the limits of their legitimate sphere of action, or compelling
themto exercise their functions in accordance with the lawv. The writs
includeinter alia, mardamus, prohibition, certiorari and haleas corpus.
Traditionally, these writs were issued by Her MajestyG prerogative in
Englandin the qued to seaure justice within the confinesof legal forms
and procedures The prerogative nature of the writs has since been
abolished since Nigeia becane a Republic. The courts however, have
statutay powers toissue aders of like eff ect.

a) Mandamus

Under this writ, an inferior court which refuses or neglects to exercise
thejurisdiction conferred onit by law may be compelled todo so bythe
High Court. It is also used to compelsomebaly or any authaity vested
with legal or public duty to perform that duty. The writ of mandamus
can only succed if the duty is imperative and not discretionary or is
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only exercisable when the person or autharity thinks expedient. A writ

of mandamusis of most extensive remeda measire which is in a form

of a command s$suing from the Hgh Court of Justice dreded to any

person, corporation or irferior tribunalrequiring him or themto do some
particular thing theein spedfied which appertains to his or their

regponsibility which is in the nature of a public duty. Its purpose is to

supply the neead of justice where there is a specific legal right but no

specific legal remedy for enforcing that right. It may issue in cases

where athough there is an dternative legal remedy, yet that mode of
redress is less convenient, beneficial and effedud. Forinstance in R v.

Thomas, there was an apped in the matter inquestion, yet mandamus
was granted as being in the circumstances a more satisfadory and

effedual remedy. For an order of man@musto isdle, there must have

been ademand onthe respondent to perform a public duty and a refusd

to perform thesame.

b) Prohibition

Prohibition is defined as an order isauing from the High Court of Justice
and dreded toan inferior court which forbids that court to continue
procealings therein in excess to its jurisdiction or incontravention tothe
laws of theland. Prohibition lies not only for the excess or absence of
jurisdiction but also for a departure from the rules of natural justice, but
not against a wong cdsion on the mets of the poceedings bed
remediedby the right of apped. Prohibition does not lie where a person
or autharity has completedhis or its assignmentand has nothing mae to
do.

C) Certiorari

Where no action as per writ of prohibition is taken to stop an inferior
court from trying the case until it has given decision thereon, the order
of certiorari may be used to removethe dedsion to the High Court for
the purpose of its being quashed. At commonlaw, it is issied by a
superior court to an inferior court compellingtheinferior court to submit
its records of procealingsfor examination wlether thee have been any
irregulaities. It lies therefore to any person, or autharity performing
judicial or guesi-judicial functionsto compelhim or it to makeavailable
the records of his or its dedasion before a High court for sautiny. It is
desgned to check the excesses and arbitrary decisions ofinferior courts
andtribunak.

The quedion whether or not an order of certiorari will i ssue does not
depend on whether the errors complainedof are errors of law or fads.
Such errors must disdose excess of jurisdiction or errors in or on the
face of thereaords of the inferior court or tribunal. The dedasion will be
quashed if it is givenin excess of jurisdiction or dsregard to the rule of
law or violation to the principles of natural justice. In the case of Ex
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Parte Adebo, it was held thatcertiorari is not confined to aterminations
affeding rights in thestrict sense but extends to any determination
which aff ects any legally reaognised intered or activity, whether it exist,
or is caried out, as a right, privilege or liberty, or under an immuntity.
The iswue of the order is based on the assuumption thatwhen the
legislature confers a power on an authaity to make a determination
affeding an individual in his property or person, it intends that the
power shall be exercised judicialy in accordance with the rules of
natural justice that the individual affeded must be given an adequate
oppatunity to be heard. Notwithstanding express words taking away
cetiorari, the court will issueit for manfed defed of jurisdiction inthe
autharity or tribund, which made the order under review.

d) Habeas Ca pus

Habeas corpus ad subjiciendum othewise smply known as habeas
corpus is a prerogative process for securing the liberty of a citizen by
affording an effedive means of immedide release from unlawful or
unjustifiable detention whether in prison or in private custody. Habeas
corpuswill not normally be issued to release a person serving a term of
imprisonmentimposed on him by the court of law except when the court
aded outside its jurisdiction.

In thewordsof Tew J. in Re Native Court of Onitsha:

If the court had imposd a punishment which itwas nat
empowered to immse by the tems of its warrants, it
seems tome quite clear thatthis court couldissue a wit of
Habeas corpus on the ground that the native court had
aded without jurisdiction just as much as if the person
sentenced had been a person notsubject to the jurisdiction
of the court and not consenting thereto. If then a court
sentences a person to impisonmentfor an offence other
thanthat with which he has been charged and for whichhe
has been tried, is it going too far to say that court has
aded without jurisdiction and that thiscourt, though it
cannot entertain an apped, will intervene to prevent an
illegal sentence from being carried into effed?

On the otherhand, if the court has jurisdiction to hea the mater before
it and only came to a wrong dedsion on the merits of the case, the
proper course is appeal and not thewrit of habeas corpus. This pointis
illustrated by the case of Gwaram v Superintencent of Prisons Kang,
where a norMuslim was tried and senterced to imprisonmentby a
Muslim court contrary to the law requiring his consent to befirst
obtainedand so rending the proceeadings void in the then state of law.
The High Court of the North refused the prisoner sbapplication for
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habeas corpus on the ground that the Muslim court had jurisdiction to
try the dfence and so the accused@ conviction was notillegal, but only
wrong in law. His proper course was therefore an appeal, which was
allowed subseguently.

2. Case Stated

Case stated isa part of the rule of precedent in thata lower court may
state or refer a case for the opinion of a highercourt either suo motuor
under a statute. The answer given by the higher court on such a case
appears, according to the rule of precedent to be binding on thelower
court thatreferred the case and, therefore, should act in accordance with
the directives of the High Court. It has been held in Ndokwu Mberekpe
v UdomAdikes, thatin determining acase stated the court is restrictedto
a declaration of its opinion on thepoint of law raised and hes no
jurisdiction tomakeconseguential orders.

A Magistrateds Court has power to state a case before a High Court for
its opinionjust as a High Court can do thesame lefore the Court of
Apped. Cases statedmayarise

a) Where some point of law arises during the proceedings of a
criminal matter before alower court in which case thecourt may
reserve the matter and transmit the same to a higher court for
ruling and guidarce;

b) Where the court is requested by the Diredor of Public
Proseation within six monthsof its judgment to state a special
case onthejudgmentfor the opinionof thehighercourt.

In using this procedure thelower court must transmit, together with he
point oflaw requiring clarification, thefollowing:

1. The substance of the charge, summons, ifliormation orcomgaint;

2. Thefacts foundby the court to be admittedor proved.

3. All submissions of law made thereon both by the defence and
prosecution;

4, Theconwiction orsentence imposed;

5 The findings of the court; and in case of conviction the senterce
of themagstrate court; and

6. The qedion of law submittedfor consideration.

3.7 TheFederal High Court
The Federal High Court was originally constituted as the Federa

Revenue Court by section 1 (1) of the Federal Revenue Court Decree
1973. Although the name has changed, it remains a court dealing
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essatially in revenuemattes relating tothe Federal Government. It is a
Superior Court of Record and has the power and statusof a State High
Court.

The Court consists of a Chief Judgeand such numberof judges as may
be presaibed byan Act of the National Assenbly. It operatesin at least
FNLR judicia divisions atogether covering the entire county. The
Court is congtituted by a single judge sitting alone. A judge may sit
with one or more assessors specially qualified in the area of subject
under litigation to help him in determining and disposing of the issues in
dispute.

If all partiesto a civil matter should agree or the isaues involvedin such
a cae consist wholly or partly of accounts orcdl for a polonged
examination of documents or for sdentific or locd invedigation which
cannot be conveniently condwcted by the court itself, then thecourt may
order the case or any question of fact arising thaein to betried before a
special referee, an dfficer of the court or an arbitrator acceptable to the
parties. In that event, such a referee, official or arbitrator shall be
deemed to be an officer of the court and his report shall, if adoptedby
the court be equivdent to a finding of the court and any award by him
shall unless remittedor set aside, be bindingonthecourt.

The Federal High Court entertains both civil and criminal mattesin its
original or appellate jurisdictions.

It has original jurisdiction tothe exclusion of any othercourt in both
civil and criminal cases and mattes:

3) Rdating to the revenue of the Federa Governmentin which the
sdd Governmentor any organ thereof or aperson suing or being
sued on behalf of thesaid Government, is garty;

b) Conrected with the taxation of companiesand other bodies
edablished or carrying on business in Nigeria and all other
persons subject to federal taxation.

C) Conrected with or pertaining to Customs and Excise duties and
export duties including any claim by or against the Nigerian
Customs Service or any menber or officer thereof, arising from
the performarce of any duty imposed under any regulation
relating tocustomsand excise dutes and export duties

d) Conrected with or pertaining to banking, banks and other
financial institutions including any action between one bank and
anothe, any adion by or against the CBN arising from banking,
foreign exchange, coinagg, legal tender, bills of exchange, letters
of credit, promissory notes or other fiscal measures
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PROVIDED it shal not apply to any disputebetween an individual
customer and his bank in reped of transactions between the individual
customer and the bank.

€)

Arising from the operation of the Companes and Allied Matters
Act or any other enadment replacing that Act or any other
enactment replacing that Act or regulating the operation of
companes incorporated under the Companes and Allied Matters
Act;

Any federal enadment relating to copyright, paterts, desgns,
trademarks and pessng off, industrial desgns and mechandise
marks, business names, commercial and incustrial monopolies,
combirnes and tusts, standards of goads and commodites and
industrial stancards;

Any admiralty jurisdiction including shipping and navigation on
the River Niger or River Benue and their effluent and on other
such inland waterway as may be designatedby any enadment to
be international waterway, al Federa ports (including the
constitution and powers of parts autharities for Federal ports) and
cariage byseg

Diplomatic, consular and trade representation;

Citizenship, naturali sation and aliens, deportation or persons who
are not citizens of Nigeria, extradition, immigration into and
emigration from Nigeria, passports and visas

Bankruptcy andinsolvency;

Aviation and safety of aircraft;

Arms, ammunitionand explosives,

Drugsand poisons,

Mines and mineals including oilfields, mining, geological
surveys and natural gas

Weightsand measures

The administation or the managementand control of the Federal
governmentor any of its agencies;

Subject to the provisions of the Constitution, the operation and
interpretation of the Constitution in so far as it affeds the Federal
Governmentor any of its agencies,

Any action or procealing for a dedaration or injunction affeding
the validity of any exeaution or administative adion or decision
by the Federal Governmentor any of its agencies,

Jurisdiction in resped of treason, treaonable felony and allied
off ences; and

Such other jurisdiction, civil or criminal and whether to the
exclusion of any othercourt or not as may be conferred uponit
by an Act of theNational Assembly;
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PROVIDED nothing inthe provisions of paragraphs(p),(q) and ® shall
prevent a person from seeking redress against the Federal Government
or any of its agencies inan action for damages, injunction or spedfic
performarce where theaction is base&l on any enadmert, law or equity.

In the case of Co-operative Development Bank Plc v. Joe Dolday Co.
Ltd. & Ors, it was held that the effed of this proviso is to confer
concurrent jurisdiction with the State High Court with respect to the
matteas within the proviso and boththe Federal High Court and the State
High Court have and exercise jurisdiction in such circumstance
notwithstandinghe exclusive jurisdiction conferred by section 250(1).

A quedion of interpretation arose in Jammal Sieel Stuctures Ltd. V
African Continental Bank Ltd., whether on the interpretation of s.7 (1)
(b) & (llI) of the Federal Revenue Court Deaee 1973, fbanking,
foreign exchange, currency or otherfiscd measureso includes ordinary
banker-customertransactions. If it does, thenthe State High Court has
no jurisdiction to entertain such a case by virtue of sedion 8 of the Act.
The Supreme Court in a two to one mgority judgment leld that the
provision of the law does not give the Federal High Court jurisdiction
over al cases involving banks and banking transadions. According to
the court, the High Court of a state has jurisdiction over disputes
involving banking. Explaining thelaw, thecourt obseved that:

...thetrue object and purpose of the Federal High Revenue
Court Decaee as can be gathered from the four corners of
it, iIs the more expeditious dspatch of revenue cases,
particularly those relating to personal income tax,
compayy tax, customs and excise duties, illega currency
deds, exchange control meaaures and the likewhich the
StateHigh Courts were supposed to have been too tardy to
dispose of egpedally in recent years. It does not sean to
us that the legidative intentionbehind theDeaee was to
clutter up the mw Revenue Court with ordinay cases
involving banker-customer relationship, such as disputes
in regect of an over-draft, or the negligent paymentof a
forged cheque or negligent dishonouing of a customea
cheques i al fibanking transadionsd having nothingto do
with Federal Revenue Court. All the State High Courts
and other appropriate courts must continue toexercise
their jurisdiction inthese and similar maters if the Federal
Revenue Court must be allowed to concentrate on its
essentially revenue potection functions.

As arule, the yardstick for determining whether theFederal High Court
has jurisdiction over a subject matter is to see if it is speafically
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mentioned inany of the statutesconferring jurisdiction onit. Where the
subject matter is not spedfically menticmed in any such statug,
jurisdiction can still be inferred under thegusdem generisrule.

Apart from exercising criminal jurisdiction in the above stated maters,
the court can hear and determine criminal cases arising out of, or
conrected with any mater over which it has civil jurisdiction as well as
offences in the Criminal Code to be enforced at the instance of the
Federal Attorney-General. Again, additional causes or matte's similar
to the oms stated above may be included in thecourtés jurisdiction by
order of the Pregdentof theFFederal Governmen.

In the exercise of its appellate jurisdiction, the court presides over
appeals from dedsions of:

a) The body of Apped Commissioners established under the
Companes Income Tax Act and Personal Income Tax Acts;

b) The Board of Customsand Excise egablished under the Customs
& Excise ManagementAct;

C) Magistrate Courts in reged of civil and criminal cases or maters
transferred to them under the Federal Revenue Court Decree
1973;and

d) Any other body established by or under any other Federa
enactmentor law to ded with matters subject to the jurisdiction
of thecourt.

By virtue of section 8 of the 1973 Act, the State HighCourts have no
jurisdiction in any matterwith regect of which jurisdiction is conferred
onthe Federal High Court.

The practice and procedure of the court in civil mattes is regulatedby
the Federa High Court (Civil Procedure) Rules 1976 and in criminal
mattes bythe Criminal Procedure Act.

Appeds lie fromthecourt to the Court of Appedl.
3.8 TheCourt of Appeal

The Court of Appedl is an intermediatecourt between the High Court
and othersubadinae courts and the Supreme Court.  Until 1976 there
was no central Court of Apped. There was established a Court of
Apped under the Wedern Region Constitution of 1963which cameinto
being on Apil 1, 1967 and had jurisdiction in the Wedern States of
Ogun,Ondo and Oyo. This Regional Court of Apped was abolished in
1976 when the thenFederal Military Governmentestablished in August
of thatyear had jurisdiction throughoutthe country.
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The present Court of Appeal is a Federal Court, a superior court of
recrd, establisred on October 1, 1976 by the Constitution
(Amendment)No.2) Act 1976. The lawis nowto be foundin the Court
of Appeal Act and Sedions2371 248of the 1999Constitution.

A single judge of the court may exercise al the powers of the court
other than the pmer of final determination of any cause or matter
providedthat incriminal mattes, refusd to exercise a power by a single
judge may be referred to a duly constituted court of three justices. In
civil matters, any order, diredion or dedsion made or givenby a single
judge may be varied, discharged or reversed by a properly constituted
court of three justices.

The court has and exercises jurisdiction throughoutthe federation. The
central office of thecourt is nowlocaedin Abuja.

The jurisdiction of the Court of Apped in defined statutaily. Its
original jurisdiction is as provided in section 2391) of the 1999
Constitution. It has exclusive ariginal jurisdiction tohear and determine
any quedion as towhether:

3) Any person has been validly elected to the office of Presdentor
Vice Presdentunder the Constitution; or

b) Theterm of office of the Presidentor Vice Presdent has ceasel;
or

C) Theoffice of Pregdentor Vice Presdent has becomevacant.

The Court of Apped has jurisdiction tothe exclusion of any othercourt
in Nigeria, to hear and determine appeals from the Federal High Court,
the High Court of the Federal Capital Territory Abuja, High Court of a
State, Sharia Court of Appeal of a state, Customay Court of Apped of
the Federal Capital Territory, Abuja, Customay Court of Apped of a
state and from decisions of a Court Martial or othertribunalsas may be
prescribed by an Act of the National Assenbly.

3.9 Appealsasof Right from a High Court

Appeds shall be from decisions of theFederal High Court or a High
Court to the Court of Appeal as of right in thefollowing cases:

3) Final decisions in any civil or criminal proceelings before the
Federal High court or High Court sitting at first instarce;

b) Where the ground of apped involves quedions of law alone,
dedsions inany civil or criminal proceedings;

0 Dedsionsin any civil or criminal proceedingson quedionsas to

theinterpretation orapplication of the Constitution;

54



LAW343 FAMILY LAW I

d) Deasionsin any civil or criminal procealingson quedions as to
whether any of the provisons of Chapter IV of the 1999
Condtitution has been, is being, or is likely to be, contravened in
relation toany person;

€) deasionsin any criminal proceeadingsin which the Federal High
Court or a HighCourt has imposed a sentence of deah;

f) Dedsions madeor given by the Federal High Court or a High
Court:

() Where the libety of a person or thecustody of an infant is
concerned;

(i Where an injunction or the appointmentof a recaver is granted
or refused,

(i) In the case of a dedasion determining the case of a creditor or the
liability of a contributory or other officer under any enactment
relating tocompanes inreged of misfeasance or othawise,

(V) In the case of adeaee nis in a matimonial cause or adedsion in
an admiralty action determining liability, and

(v)  Insuch othercases as may be presaibed by any law in force in
Nigeria

Appealswill not bei

a) From a dedsion of the Federal High Court or any High Court
granting urconditional leave to defend an adion;

b) From an order absolute for the dissolution or nullity of mariage
in favour of any party who having had time and oppatunity to
appeal from the deaee nis on which the order was founcded has
notappeded fromthedeaee nisi; and

C) Without the leave of the Federal High Court or a High Court or
of the Court of Apped, from a dedsion of the Federal High Court
or High Court made with the consent of the parties or as to costs
only

In all other appeals from a High Court, it shal be with leave of the
Federal High Court or High Court or of the Court of Appea. An
application for leave shal in the first instance be made to the Federal
High Court or High Court, which gave the order or dedasion.

With reged to Appeas from the Sharia Court of Apped or the
Customary Court of Apped or Customay Court of Apped of a state,
appeals shall bein civil matters as of right with regect to any quedion
of Islamic Personal law or Customay Law, as the case may be.

Similarly, appeals to the Court of Apped lie as of right from the

deasions of the Code of Conduct Tribunal and theNational Assembly
Election Tribunak.
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3.10 General Powersof the Court of Appeal

The Court of Apped is a court of law and of equity. In addition to
specific powers conferred on the court, it may exercise all and any of the
following general powers:

1. The Court of Appeal may make any order necessay for
determining the real question orissue incontroversy in an apped,;

2. It may amendany defed or error in the record of apped,;

3. It may dired the court below to inquire into and certify its
findingson any quedion which the Court of Appeal thinksfit to
determine before final judgmentin the appedl;

4, It may make an interim order or grant an injunction which the
court below is autharised to make or gant;
5. It may dired any necessay inquiries or accountsto be madeor

taken and eneraly exercise full jurisdiction over the whole
procealings as if the procealings had been instituted inthe court
of apped as acourt o first instance

6. It may re-hea the case in whole or in part and it may remit it to
the court below for the purpose of such rehearing or may give
such other directions as to the mamer in which the court below
shall ded with the case

7. In the case of an appeal from acourt sitting in its appellate
jurisdiction, the Court of Apped may order the case to be re-
head by a court of competent jurisdiction;

Notices of apped or of application for leave toapped must be madeto
the appropriate court within a spedfic time:

3) In an appeal in a civil cause or mater, 14 days where the apped
is against an intelocutay decision; and 3 monhs where the
appedl is against final dedasion, from the date of thejudgment.

b) In an appeal in a criminal cause or mater, 90 days from the date
of thededsion appeded against.

3.11 The Supreme Court of Nigeria

The 1999 Constitution in section 230 provides that there shall be a
Supreme Court of Nigeria consisting of the Chief Justice of Nigeria and
such numberof justices of the Supreme Court not exceeding twenty-one
as may be presaibe by an Act of the National Assenbly. However, for
the purpose of exercising its jurisdiction, the court is duly constituted if

it consists of not less than five justices, provided that afuller court of
seven justices shall be constituted when theSupreme Court is exercising
its original jurisdiction under Sedion 232 of the Constitution or when
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considering an appeal brought under Sedion 2322)& (c ) of the
Constitution.

A single justice of the court may exercise any power veded inthe full
court other tharthatof finally determining any cause or matter provided
that where he refuses an application in a criminal matter, man apped
may lie to the court for determination and that any order, direction or
dedsion made or given by a single justice in exercise or reversed by the
full court.

3.12 Original Jurisdiction

The Supreme Court, to the exclusion of any other court has original
jurisdiction inany dispute between the Federation and a state or between
states if and in so far as that dispute involves any quedion whether of
law or fad, onwhich the existence or extentof a lec right depends.

The court shall also have such original jurisdiction as may be conferred
on thecourt by an Act of the National Assembly provided that no
original jurisdiction shall be conferred on the court with reged to any
criminal matter.

3.13 Appellate Jurisdiction

The Supreme Court has appellate jurisdiction in civil and criminal
causes or matters. It has exclusive jurisdiction to hear and determine
appeals from the Court of Appeal. Appeds as of right from the Court of
Apped could bein thefollowing cases:

a) Where thegroundof apped involves quedions of law aone,
dedsions inany civil or criminal proceedings lefore the Court f
Apped:

A groundof appeal may besdad to be a question of law aoneif it falls
into any of five identified categaies, thoughthe category is byno
means closdal:

() It is an error of law if the Court of Appeal took into account
some wrong criteria in readhing its conclusion or applied some
wrong standard of proof or, if athough applying the correct
criteria, it gave a wongweight to one or moe of relevant fadors.

(i)  Issues that can be raised on legal interpretation of deedls,
documerts, terms of art, word, phrases and inferences drawn
there from are grounds of law.
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(i)  Ground of apped formulatedon inferences to be drawn from a
sd of proved or accepted and undsputed fads constitute a
groundof law.

(iv)  Where the Court of Apped statesthe law on a point wrongy, it
commitsan error of la.

(v) A groundof appeal thatthere was no evidence or no admissble
evidence uponwhich a dedsion of finding was based, is regarded
as a goundof law.

b) Dedsionsin any civil or criminal proceedingson quedionsas to the

interpretation orapplication of the Constitution;

c¢) Dedsions in any civil or criminal procealings on quegions as to
whetherany of the provisions of ChapterlV of the 1999Constitution
has been, is being or is likely to be contravened in relation to any
person;

d) Dedsionsin any criminal procealings in which any person has been
sentenced to deah by the Court of Appeal or in which the Court of
Apped has affirmeda sentence of deah imposed by any othercourt;

e) Dedsions onany question:

(i) Whether any person has been validly elected to the office of
Presdentor Vice Presdentunder the Constitution,

(i)  Whetherthe term of office of the Presdentor Vice Presdent has
ceasdl,

(i)  Whether the office of President or Vice Presdent has beamme
vacant; and

f) Such other cases as may be prescribed by an Act of the National
Assanbly.

Save for the foregoing, appeds shall lie from the Court of Appeal to the
Supreme Court, only with leave of the court of Apped or the Supreme
Court. Thuswhere theground orgroundsof appeal in a particular case
are not of law alone, but of mixedlaw and fad or fad alone, theright of
appeal can ony be exercised where the aggrieved party has first sought
and obtained théeave of either theCourt of Apped or of the Supreme
Court.

The right of Apped to the Supreme Court is exercisale in the case of
civil procedings, at theinstance d:

a) A party to the procealings; or
b) Any other person having an interest in the matter provided he
obtains thdeave of theCourt of Apped or the Supreme Court.

In the case of criminal proceedings, the right of apped is exercisable at

the instance of an accusad person; the Stateor Federal Attorney General
or otherpersonsas may be pescribedby law.
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The Supreme Court also exercises jurisdiction ower appeds from
dedsions of the Sharia Court of Apped of each of the Northern States,
as ealier relatedin the discussion on the Sharia Court of Apped.

3.13 General Powers of the Suprane Court

In every case or matter @nding before the Supreme Court, in its original
jurisdiction, it has power to grant either absolutdy or onsuch terms and
conditionsas the court thinks just, al such remedes whatsoever as any
of the parties thereto may appea to be entitled in resped of any legal or
equitableclaim properly broughtforward by themin the cause or matte,
so that,as far as possble, all matters in controversy between the parties
may be completey and finally determined, and al multiplicity of legal
procealings concerning any of those mattes avoided. The court may
require the attendance of persons to give evidernce or to produce
documerts or both. It may order the poduwction of any dacumernt,
exhibit or other thingsconnected with the proceedings before it, where
such production appeas necessay for the determination of he ca.

Also in the exercise of its jurisdiction in civil causes, where it appeas
expedient to call in any one or more assessors spedally qualified, to
assist in the adjudication of a case, the Supreme Court may do so and
will hear the matterwholly or partially with the assistance of the
assesrs.

In the exercise of its appellate jurisdiction, the Supreme Court may
exercise any power that could have been exercised by thecourt of
appeal or may order the case to be retried by a court of competent
jurisdiction.

4.0 CONCLUSION

In this unit we have studied the court systems in Nigeria and the
generality of courts.

5.0 SUMMARY
This unit has taughthe following:

The court system in Nigeria

Thejurisdiction of Customay Courts and Sharia Courts over
Customary Law marriage.

When the High Court of a Statecan assure jurisdiction over
Customary Law marriages.

Thejurisdiction of theHigh Court as conferred by the Matrimonial
Causes Act, 1970.
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1.0 INTRODUCTION
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An engagement is a contrad between a manand awomanto mary each
otheron a specific or determinabledate. An engagementmay not be a
normal contract althoughour lawviews it as acontract.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:

define the concept of fiengagemen t aind distinguish it from other
formsof contrad

explainthelegal requirementsfor an engagement

explain the contentsand consequences of an engagement

distinguish between the different circumstances in which an
engagementcan beterminated

explain the consequences of termination ofan engagement.

3.0 MAIN CONTENT

3.1 Engagement

An engagementis descibed as a contrad between a man and a woman
to marry eadh other ona specific or adeterminabledate.

Although our law at present views an engagement as a contract, an
engagementis nota normal contract. It differsin the following respeds:

1. A contrad of engagementconcludedby post comes into existence at
the place, where and the moment wen the person who males the
offer learns of the acceptance of the dfer by the personto whomit is
made; while in the case of an ardinary contract the contrad comes
into existernce at the plae, where and moment when the letterof
acceptance is mailed.

2. Not everyonewho has the capadty to enter into a contract in general
has the cgpadty to enter intoa contrad of engagemert. Only persons
who are competento mary oneanother can enter into a contract of
engagement with each otha. The Marriage Act i.e. Matrimonial
Causes Act, 2004 abes not lay downany mandaitory age for marriage
but the Children and Young Persons Law of many states in Nigeria
prohibit child marriages.

3. In cetan circumstances and for good reasons, an engagement may
be terminated ureteraly. The fact which is applied is what a
reasonable person would have done in the same circumstances. In the
case of othercontrads one party may resle (unilateally) only if the

62



LAW343 FAMILY LAW I

other commits a bread of contract, or in specific instances, if the
bread of contrad is of a serious nature, or if the party has stipulated
aright toresile in the contrad.

In the case of othercontracts and with certain exceptions, one party
is entitled to claim specific performarce from the othe, i.e. the other
party must do predsely what she or he undertook to do. If the
position were the samne in the case of a contrad of engagement it
would mean that one party would beable toforce the otherto marry
him or her. S3 (1)(d) of the Matrimonial causes Act, 2004 requires
voluntay consent of parties to marriage as a prerequisite for the
cdebration of statutay mariage.

Compensdion on breach of contad of engagement (bread of
promise) is basad on positive and negative interest. Damages are
cdculatedin a sui generic manrer. While rule for breach of contrad
is thatdamages are calculatedin accordance with paitive interest.

SELF ASSEESSMENT EXERCISE

How does thecontrad of engagementdiff er from other contrads?

3.2 Requirementsfor aValid Engagement

HwWN P

Concensus

Capaaty to ad
Lawfulness and possibility
Judidal or factual possble.

Concensus

Two types of consent are relevant here:

a.

Consent of the partner and parental consent under Section 3(1)(d) of
the Matrimonial Causes Act, 2004 which povidesthat parties are
capable of granting their consent and that parties should agree to
mary before any bethrotal arrangementis undertaken. It must be
noted hat mateial mistake, and mateial misrepresentation excludes
consensus. The consequence of a material mistake is that the
engagement is void. On the otherhand, the consequence of a
material misrepresantation is thatthe engagement is voidableat the
instance of the party who was misused. It does not matterwhether
the misrepresentation was made deliberately or innocently.
Osamwonyi v. Osamwonyi (1972)I0SC 1; (1972) 1AIl NLR 356.
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An engagement to marry is a contrad of uberrimea fidei (thatis, of the
utmaost goodfaith) and aparty with a skeleton inhis cuphboard is obliged
to disclose it.

In Osamwonyi v. Osamwonyi, the petitioner went through mariage
under the Marriage Act with the respondent in Lagoson 21 June, 1967.
on 6" July, 1968the ptitionerfiled adivorce petition on the groundthat

in 1964, the repondent was lawfully maried to Patrick Goubadia
according to Benin native law and custom and that the said marriage
was not disolved until 14 August, 1967 by a Benin Customay Court

which ordered thata refund of i 6 (N12,000) dowry should be madeto

the said husband. It was established in evidence that sometime before

1966, the said Goubadia in contemplation of a proposed statutory

mariage and unknown to he regpondcnt a the time, paid the
regpordentés father the sum of sixty pourds as dowry. On leaning

about the payment, the regponcent in Septenber 1966 rgected any

proposd of mariage by Goubadia and the whole idea of mariage
between them vas abandoned. The respondent averred that she never

gave her consent to or entered into a mariage with the said Gudbadia.

The Supreme Court, upholdingthe deasion of the court of first instance,

held that the consent of the bride-to-be was a condition precedent to a
marriage under Benin customary law. As no such consent was given,

there was in fad no subsisting customay law mariage a the time the
repondent married the petitioner.

Theimportarnce of covenant cannotbe ower emphasised.
Capacity to Act

The partiesto a customay law mariagemust possess the capacity under
their lawto marry each othe.

A party to a mariage must not be an infant. He or she must be matue
enoughfor mariage. The Marriage Act however, does not provide any

manditory minimum age for mariage. The Matrimonial Causes Act
makes a mariage void where feither of the parties is not of mariage

ageo.
Lawfulness and Possbility

An engagementis lawful if both parties are unmaried and is possble if
the partiesare able to marry one another.

3.3 Incidentsor Termination of Engaganent

1. Thedeath of either of the engaged persons
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2. Mutual agreementto terminatethe engagement

3. Withdrawal of parental consent where one of the parties is a
minor

4. Unilateral and justified terminationbased on soundreasons.

5 Breach of promise

One of the prties may unilatealy and lawfully terminate the
engagementif thereis ajusta causa (soundreason) for such termination.

A justa causa is a fad or an occurrence which comes about after the
engagement has been entered into and which according to human
experience will seriously jeopardise thechances of a lappy and laging
marriage. The redisation by one of the parties that he or she no longer
lovesthe other arty will not seriously joepadise the chances of a happy
and lasting mariage. Theterminationof the engagement for this reason
will - congtitute a breach of promisg; if it were otheawise it would mean
that the engagement wouldlose its legal recognition as an agreement
creding obligatiors.

Breach of Promise

Thisis an unlawful termination of an engagemert. The consequence of a
bread of promise to marry is thatthe innocent party can withdraw from
the engagement. He or she can also claim damages for breat of
contrad fromthefiguilty partyo.

Uso v. Iketubosin (1975) WRNLR 187: The defendant promised to
mary the plaintiff in 1947. In 1957 the defendant married another
womanin breach of his promise to the plaintiff.

Iswin, J., held thatthe defendantés act constituted abread for which the
plaintiff was entitled to damages.

4.0 CONCLUSION
You must have seen thata valid engagement isnot aprerequisite for the
conclusion of a valid mariage but most marriages are precaled by an
engagement.
5.0 SUMMARY
This unit has taughthe following:

What the engagementis

Thelegal requiremerts for an engagement
The circumstances inwhich an engagementcan beterminated
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Consequences of temination ofengagement

6.0 TUTOR MARKED ASSGNMENT

Explain what you understandby a justa causa?

List therequirementsfor avalid engagement

Define the concept engagement

If one of the parties to the engagement commitsa breadh of promise
what remedies are available to the otherparty?

> wn e
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1.0 INTRODUCTION

Marriage is a universd ingtitution, the root of a family and the society.
It is characterised by the acquisition of status. It is a social institution
founced on and gowerned by the social and religious nams of the
society. Marriageisvalid only if certainlegal requirementsare met.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able you to:

define the concept of mariage

list the legal requiremerts for avalid mariage

explain the fadors which have an influence on each of the
requirementsfor a \alid marriage

explain how eadch fador influences the requirements for a valid
marriage.

3.0 MAIN CONTENT
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3.1 Es<=ntials of a Valid Marri age

There are some essential considerations which ensure the validity of a
marriage. The parties toa mariage un@r the Marriage Act must possess
the necessary capadty containedn the statute.

Age

A party to amarriage must not bean infant. He or she must be matue
enoughfor mariage. The Marriage Act does not provide any mandatory
minimum age for mariage. The Matrimonial Causes Act makes a
marriagevoid fif the parties are not of marriageable aged but it does not
define theterm mariageale age. The absence of alega minimum age
for mariageis a contributory factor to the incidence of child mariage
and itsattendant problens. It must be notedthat some people are totally
incapable of marrying because they have no capability to act. They

include irfants i.e. children below the age of 10 yeas and mertaly ill

persons.

In some parts of Nigeria, the minimum age for customay law mariage
has been fixed by legislation. The age of marriageunder customay law
is governed by the age of Marriage Law in the former Eadern State of
Nigeria now (Abia, Enugu,Eboryi, and Anambra). In the Law of 1956,
Sedion 3(1) of the Law provides that fia Marriageé between or in
reged of personsether of whomis under the age of sixteen years shall

be voido. Therefore, if a party of such a void mariageis charged with

any of the sexual offences under the criminal code arising from having
an unlawful carnal knowedgeof aqgirl, it is a gooddefence to prove that
the accused had reasonable cause to believe that the gil in quegion was
his wife.

By sedion 4(1) of the Law, it is an dffence punishable with six months
imprisonmentor a fine of two hunded naira for any person to act,
recave or obtain any property or benefit of any kind for himself or from
any otherperson on account of a mariagewhich is void under the law.
Similarly, it is an off ence to give confer on, or procure from any person
any property or benefit in relation to such a void mariage. In the
Northern states of Nigeria, espedally Borno, Benue and Kwara States,
the mariageable age for girls has been fixed by the various declarations
of Native Marriage Law and Custom Orders madein resped of these
areas. Kwara- 13 years, [doma& Tiv in Benuestate 12 yrs, Tiv i age
of puberty. It must however be notedthata person with mentaldisorder
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or disability who cannot understandthe nature and consequences of his
or her ads owing to mental disorder lacks the capacity to contad a
marriage.

Consent of the Parties
How does thecontrad of engagementdiff er from other contrads?

The voluntay consent of the parties is essential for thecdebration of a
valid marriage. Absence of such consent or where it was obtaned under
duress, fraud or misrepresentation vitiates the agreement. See Section
3(1) (d) Matrimonial Causes Act, 1990.

The law requires that at the moment ofcontracting the mariage both
parities thereto must have the will to mary each othe. Variousfactors
may have effed on consent. These are mistake, misrepresentation,
duress and undue iriluence.

In regect of a mistale, only a material mistake excludes consent.
Mistake confirming the identity of the other @ty and mistake
concerning the nature of the juristic act are the ony forms of mateial
misteke in regect of marriage. A maerial mistake that goes to the root
of the mariage renders that marriage void for lack of consent. see
Osmmwonyi v. Osamwonyi, supra.

A mist&ke is not mateial where one of the parties is mistaken about
certain fads concerning the mariage itself or the persona attributesof
the other party unless such misunderstanding was caused by a
misrepresentationon the part of the other @rty. A nonmateial mistake
is irrelevant to the marriage and is therefore not a ground for its
disolution.

In regped of misrepresentation, a saious misrepreseantation affeds the
valiidity of a mariage. An example of a saious misrepresentation is
where a woman is aready pregnant by another man at the time of
contrading the marriage and fraudulenty conceds this. In this case the
husband can have the marriageset aside.

Duress (i.e. force) is where one of the spouses has been forced, through
duress, to consent to the marriage, the marriage isviodable.

Undue Influerce: This is a situation where one of the parties of the
mariage has been influenced in his or her choice and has been
persuaded to contrad the marriage, due totheinfluence.

Parental Consent
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Where either of the parties to a statutory marriage not being a widow or
a widower is under twenty-one yrs of age, he or she must obtain he
written consent of the father. But if the father is deal or of unsound
mind or absent from Nigeria, the mother maygive the necessary
consent. Where both parents are dead or are of unsound mind orabsent
from Nigeria, the guardian of the minor can give the consent. The
written consent is to be signedby the person giving it.

In Agbov. Udo (1947)18 NLR 152, the plaintiff contracted a statutory
marriage with his wife. He later petitioned the court for the dissolution
of the mariage on the gound of his wifeds adultery with a co-
regpondent. The co-repondent conterded that thewife was a minor at
the time themarriage was celebrated and that noparental consent was
obtainedas required by law. Conseguently, there was no valid marriage
between the applicant and his wife which the court might dissolve. It
was held that notwithstandig, the absence of parental consent the
mariage was valid under 33(3) of the MarriageAct.

Marriage must be Lawful

Marriage under the Act is monogamas in nature, being aunion ofone
man and one womanto the exclusion of al othes. Consequently, a
party to a subsisting statutory or customay law mariage has no
cgpadty to enter intoanother statutay marriagewith another @rson. In
Obeleiniya v. Obele (19731 NMLR 19, the court observed that non
obseavance of the rule makes the subsequent marriage void, and is an
offence purishable by imprisonmentunder Section 370 of the Crimina
Codeof Nigeria. Sedions 35 and 48 of the Marriage Act also lay down
12yeas imprisonmen. The case of R v Princewill (1963) NNLR 54
givesthe impresson that a marriageis not valid unless it is lawful for
the parties to mary. It must be remenbered thatthis rule duly applies
to statutory mariages in our county. Some people mary in terms of
othersystems of law which permit a manto take more than onewifei.e.
marriageaccording to customary laws of individualsand/or Islamic Law
marriage. Customay Law/and orlslamic Law mariages are recognsed
for al purposes and they are valid mariages. However, they do not
enjoy the samelevel of protection and recognition as statutay marriage.

SELF ASESSMENT EXERCISE

List therequirementsfor a \alid marriage.

3.2 Prohibited Degreeof Consanguinity and Affinity
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Thelaw forbidsthe marriageof personsrelated by blood or by marriage.
The pohibited degrees of consanguinity and affinity are as stated in the
Matrimonial Causes Act.

Consanguinity Affinity

Marriage to aman is prohibitedif the womanis or hes been his

Ancestress, WifeG mother
Descendant WifeGs grand mother
Sister wifebs daughterFather
sister wife sonGs daughter
Mothe Ssister wifeds daughte sddaughter
Brothe saughter Father swife
Sister sdaughter Grand father swife

Sonds wife

SonGs sonwife

Marriage to a woman is prohibited if the man is or has been her
ancedor.

Descendant Husbandd Son

Brother Husband sonds son

Father sdorother Husbandé daughte sison
Mothe trother Mothe Hhuwsband
Brothe sson Grand mother shusband
Sister gon Daughte sBhusband

Sond daughtersd  shand
Daughte sddaughte sdhusband

It is immateial whether the relationship is of the whole bloodor half
blood or whether it is traced through or to any person of illegitimate
birth. However, there is an exception to the general rule. The
Matrimonial Causes Act enables two persons within the prohibited
degree of affinity who wish to marry to apply in writing to a High Court
Judgefor permission. The Judgemay by order permit the applicant to
marry if he or she is satisfied that the circumstances of the particular
case are so exceptional as to justify the ganting of the permission
sought. There are situations beyond the ordinay and are sufficienty
seious as to permit the celebration of amarriage which othewise would
be void but where the case is out of the ordinary such as where parties
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who are related, cohabit in a different locaion without knowingthe
relationship between them and have a child this may qualify as an
exceptional case under Sedion 4 of theMatrimonial Causes Act.

Where the parties marry in pursuance to the permission granted to hem
by the judge, the mariage will be valid notwithstandingthat they are
within the prohibiteddegree of affinity.

Persons of same Sex

The Matrimonial Causes Act and the Marriage Laws of Nigeria prevent
a man form marying a man and awoman may not mary a woman.
However, under some customay laws in Nigeria, certain marriages are
contraded which may superficially be desaibed as the union of two
women. On thesurface such an arrangement may besaid to contravene
the basic precept of marriage as a unionbetween a manand a woman.
However, there is more in those cases than meets the eye. The true
pasition in each case is thatthere is at the backgrounda manin whaose
name or behalf the marriageis contraded. For example, sometines, a
barren married womanas a means of seauring her pasition in the family
providesher husband with fundsfor thebride price in resped of a new
wife who is expeded to bea children in her place In that case, the
marriageis in fad contraded in the name of the husband and there is no
guedion of one woman being married to anothe. In some parts of
Nigeria, an unmaried but prosperous woman whodesres to have a
family of her own may if she cannot bea children fimary ocanother
womanto do so on her behalf. She attainsthis objective by providing
the bride price for the new wife who while living with her beas
children. Usually internal family arrangemerts are made whereby the
new wife beas children by spedally chosen mde menbers of the
family or by a paramour.

Adoptive Parent and Adopted Child

A child may not marry the person who adoptedhim or her.

4.0 CONCLUSION
We have seen that norcompliance with provisions of the Marriage Act
could render a marriage void and a marriage could be void if any of the

following elemens that constitute a valid marriage is missing, that is
cgpadty, consensus, lawfulness and the presaibedformalities.

5.0 SUMMARY
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This unit has considered the following:

What a mariageis

Thelegal requiremerts for a \alid mariage

Fadors thathave influence oneach of therequirements

How these fadors influence therequirementsfor a \elid marriage.

6.0 TUTOR-MARKED ASIGNMENT

1. Will the seamnd mariage of a manwho horestly believes thatheis
legally divorced from hiswife, but who isnat, be avoid mariage?
Explain your answer.

2. Disauss the constitutionality of the prohibition of same sex marriage

in Nigeria.

Can an adoptiveparent marry his or her adoptedchild? Explain.

Can bloodrelatives inthedired line marry each other? Explain.

5. Is a mariage vald if it is not in agreament with Section 3(1) (d)
Matrimonial Causes Act of 1997

b o
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1.0INTRODUCTION

The mariage of a minor forms part of the previous unit but we wish to
disauss it as a result of some cultural pradices in our environmentin
relation to child marriage and because of the categay of persons
involved.

2.0 OBJECTIVES
At theend of thisunit, you shouldbe able to:

indicate whose consent is necessary for the conclusion of the
marriage of a minor una spedfic circumstances
explainthevalidity of the marriage.

3.0 MAIN CONTENT
Age ofMarr iage

The Marriage Act does notlay down any mardatory age for mariage.
Sedion 3(1) (e) of the Matrimonial Causes Act, 2004 makes a mariage
void where either of the parties is not of imariageable aged. But
nowhere in the statuteis the term fimariageable aged defined. In the
absence of statutay definition of age of marriage, recourse may be had
to the commonrule on the subject. Part of thereceived English Law in
Nigeria is the CommonLaw of Englard. Under commonlaw, a valid
marriage may be contracted if the parties have attained the age of
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puberty T fourteen years in the case of a boy and twelve years for a girl.
See Harrodv HArrod (1854)1K&, 4, 69ER344.

Also, the parties to a customay law marriage must possess the capaadty
under the law to marry each othe. Most systems of customay law in
Nigeria do not prescribe any age for solemngiation of customay law
marriage. This laaunain the rule of customay law has to alarge extent
encouraged a high rate of child marriages with all its attendant incidens.
While in some area, child betrothal is rampant, marriage do not in fad
take plae until the parties have attainedthe age of pulerty.

In some parts of the county, espedally Imo, Anambra, Eboryi, Abia
and Enugu State,the minimumage for customay law mariage has been
fixed by legislation.

Marriageand the Rights of the Child

The child is not without rights as there are lega instrumens and
standards, national regional and multinational, on the right of the child
in Nigeria. The United Nations Conwvention onthe Rights of the Child
(the UN Convention) is a major step towards the entrenchment of
clearly defineable rightsfor the child. The articulation of these rightsin
a Multilateral Conwvention, saved to highlight basic but universally
acceptalde standardswhich al signataies becane obliged to incorporate
in their rational laws and policies. These stardards extend to the
protection of the childés life, the promotion of health and educaional
oppatunities and the prevention of exploitation; phyical, economic or
sexua. They emphasise thatevery child is entitled tooppatunitiesand
fadliti es whichguarantee hedthy and normal developmer.

The UN Convention in its preamble providesthat the state parties to the
convention should recognise that the child, for the full and harmonious
development of his or her personality, should grow up in a family
environment and in an amosplere of happiness, love and

understandirg.

Nigeria is asignatay to the African Charter onthe Right and Welfare of
the Child. The charter streses particularly the presavation and
strengtheningof positive African values which are complemendry to
the developmentof the African Child. In addition, it seeks todiscourage
those valueswhich are harmful to the health and status of thechild. The
Congtitution of the Federal Republic of Nigeria States in Sedion 17(3)
(f) Charter Il 1999 thatiichildren, young persons and the aged are
protected against any exploitation wratsoever and against moral and
mateial neglect.
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There is aso the Children and YoungPersons Law (CY PL) of the states
in Nigeria. Reference here is to Lagos State Law. It provides for the
welfare of the young, the treatment of young offenders, and the
edablishmentof juvenile courts. It also providesfor juvenilesin need
of care and protection.

The CYPL definesa fich i |asl fia person under the age of fourteen
years, and a young person as fia person who has attained the age of
fourteen years and is under theage ofeighteen years.

The UN Conwention defines a child as fievery humanbeing below the
age of eighteen years unless under the Law applicable to the child
majaity is attained earlier.

To prevent the exploitation of the child, the UN Convention stipulates
that state parties shall take all appropriate legidative, administration
social and educational measures, to protect the child:

a. From al forms of physical or mental violence, injury or abuse,
neglect or sexual abuse, while in the care of parents, legal guardians
or any otherperson who has the care of the child.

b. From economic exploitation and from performing any wark that is

likely to be hazardousor to interfere with the childé education, or to

be harmful to the child& hedth or physicd, menta, spiritual, moral
or social development.

Fromall forms ofsexual exploitationand sexual abuse.

State parties are also to take all appropriate nationd, bilateral and

multilateral measures to prevent the abduction, the sale of or traffic

in children for any purpase or in any form and the omnibusprovision
that,

e. State prties shall protect the child against all forms of exploitation
prejudicial to any asped of thechildren welfare.

o o

The Childés Right Act was promulgatedto secure badc hedlth care,
education, reaedion and protection of the child and to stemthe scourge
of child trafficking and child exploitation.

Sex Abuse and the Child Right Act

Sexual abuse has been defined as fiany act of a sexual nature upon or
with a child by an adult. It is also defined as the involvement of
dependent developmentaly immatue children and adolescents in sexual

adiviti es they do notruly comprehend to which tey are unable to give
informedconsent or thatviolate the social taboos offamily roles.
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The Criminal Code providesfor the protection of children against sexual
abuses. The Unlawful and indecent treamentof a boy under the age of
fourteen years makes the culprit liable to imprisonmentfor seven years.
The defilement of a girl under the age of thirteen years is punished with
life imprisonment(Sedions 216,218 and 233 of the Criminal Code). It
also legidates against the indecent treament of girls under sixteen.
Sedion 222 of the Criminal Code provides against the procuration of
girls under eighteen years while Sedion 233 of theCriminal Code
provides against abduction. The Child& Rights Act prohibits child
mariage. It states

No person under the age of 18 years is cgpable of contrading a valid
marriage and accordingly, a mariage so contraded is nulland void and
of noeffed whatsoever.

It also stipulates that:

No parent guardian or any other person shall betroth a
child to any person.

A person who marries a child or to whom achild is betrothed or who
promotesthe marriage of a child commits an dffence and is liable on

conviction to a fine of N500,000 or imprisonmentfor a term of five

years or boh. See Sedions 21.22.23 Childs Rights Act.

Theissue of child mariage and sexual relationswithin marriage are not
generally considered to amount to sexual abuse once the lride has
attained puberty. It is doubful whether the mere fad of mariage
eliminates the psychological traumaof a developmertal immature child
who is engaged in sexual adivity under the guse of mariage. Thereis
no doubtthatealy sexual relations are physicdly harmful to the child as
witnessal by the incidence of the vesco i vaginal fistula(VV F) whichis
a condition commonto young girls who give birth before their pelvic
bores have fully matued. Prolonged obstructed labour gives rise to
injury to the bladder, urethra, and lower end of the bowel causing
constant leakage of uine and sometimes vaginal excretion of feaces

Consent Necessary for the Marriageof a Minor

Minors have limited capacity to act and must therefore obtain the
necessay consent in order to have capadaty to act for the purpose of
entering into marriage.

Parental consent is necessay and in some cases marmatory for the

cdebration of a valid customay law mariage. Suppat is lent to this
principle by the fact that to some extent customary law mariageis a
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transaction between two families. The requisite consent is that of the
father, or guardianwhoisin loco parentis to the prospective spouse.

Effed of the Absence of the Necessary Consent

Marriage under the Act is null and void if either of the partiesis not of
mariageale age. Nether theMarriage Act northe Matrimonial Causes
Act prescibes any mariageable are. A customay mariage may be
void in thefollowing instance:

Parental Consent

Parental Consent is an essential requirement of a valid customay
marriage. In the absence of such consent the mariage is void because
there will be no valid arrangementfor thepaymentof the bride price and
there cannot be a proper fhanding-overo of the bride resulting in an
inchcate mariage.

4.0CONCLUSION

This unit shows that the giving of the requisite consent is one of the
legal essentialsto avalid marriage. The silence of the mariage Act in
relation to the consent of the parties is ameliorated by the Matrimonial
Causes Act, 1970which providesfor thered consent of the parties, that
IS, consent obtainedwithout duess or fraud.

5.0 SUMMARY

This unit helps us tdfind out:
Where partiesd consent is needed for a mariage contracted by a
tmhltar]gffed failure to obtain the necessay consent has on the validity

of themarriage of a mina

6.0 TUTOR-MARKED ASSGNMENT

1. Disauss how failure to obtain consent from the parents or
guardianaffeds thevalidity of a mina simarriage.

2. Whaose consent is needed if aboy of 6 years wantsto marry a girl
of 16 years?
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3. If one or both parents are absent, and the minor cannot obtain
their consent for good reason, whaose consent will be recessay
before the minor can enter intomariage?
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1.0 INTRODUCTION

We shall looking look a void and voidable mariages. We have
examined the le@ requirementsfor avalid marriage. We have seen that
that non-compliarce with other requirementsrenders a mariage void
while non-compliarce with otherequirementsrenders it voidable.

2.0 OBJECTIVES

At theend of thisunit, you shouldbe able to:
distinguishbetween void and voidable marriages
list the groundsfor nullity of marriage and identify the cases that
reort under each ground

list and explain the groundsfor voidability of a mariage.

3.0 MAIN CONTENT

3.1 Nullity of Marriage

Nullity of mariage is distinguishable from other matrimonial reliefs like
divorce, judicial separation and restitution of conjugal rights. These are
available in regea of valid and existing marriages. A suit for nullity is
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one by which a party seeks to establishthat owing to some defeds the
marriageis invalid. In procealings for nullity, the ceremony of mariage
must be strictly proved. See Mbonuv. Mbonu (19761 FNR 57. An

invalid marriage may be void or voidable. A void mariage is one that
has never been in existence. In practical terms it means that the parties
have gone througha ceremony of mariage but have never acquired the
status of husband and wife owing to oneimpedimentor theothea. Lord
Green in De Reneville V De Renevlle (1948) All ER 56 out sucanctly
putit thus:

A void mariageis one thatwill be regarded in every court
in any case in which the existence of the mariage isin
issue as never haven taken place and can be so treded by
both parties to tie without the necessty of any deaee
annulling it.

This view was adoptedin  Mbonuv Mbonu(19761 FNR 57.

A void mariageis the onethat has never existed. A voidablemarriage
is onethat will be regarded by every court as valid until a decree
annulling it has been pronourcted by a court of competentjurisdiction.

A voidable marriage is regarded at law as a valid and subsisting one
until it is se aside by a deaee of a compdent court. It follows that
partiesto a void mariage need nodecree to annu. A voidable mariage
can be annulled at the instance of one or both parties owing to some
existing defeds. The mariage can only be annulled by a court of
compeent jurisdiction. In the case of a voidmarriage, it is notnecessary
to obtain a court decree becaise the parties have never been husband
and wife but adeaee may be obtaned to allay any doubtand lay the
matter tored. Such a decree simply dedares the existing fads thatthere
has rever been a mariage.

Any person may assert the irvalidity of a void marriage where the
marriageis voidable. One of the spouses can do so because until it is
annulledthe marriageis valid. At the death of a husband or wife to a
void marriage for example, the invalidity of the mariage may be
challenged by the relations or exeautors in order to show that the
surviving spouse is not his widow or her widower. Such adion maybe
taken to establish hat he/she is not entitled to hg/her property. If the
mariage is simply voidabk, it cannot be quedioned by third parties
because up to the deah of the husband or wife, it was a valid and
subsisting mariage. The wife in such a case has al the rights of a
widow.

3.2 Void Marriages
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A void mariage rever comes intaexistence (it is void ab initi o).

3.3 Approbation

A marriage that isvoid ab initio cannot be given legal effed by the

condwt of the parties thereto. However, in the case of a voidable
marriage a party to it may by his ad put it out of hispower to obtain a
deaee of nullity. By this condwt, that party forfeits the rights to

challenge the validity of the mariage. Lord Watson explained the
principle in the caee of GUN (1885) IOAC 171, 197-8(HL) where he
sdad fin a suit for nullity of mariage there may be fads and

circumstances proved which so plainly imply, on the part of the
complaning spouse, a recgnition of the existence and validity of the
marriage as to render it most inequitalbe and contrary to public policy
that he or she should be permitted to go on to challengeit with effect.

Approbation mayarise from the overt act of a party to the mariage or

from delay in petitioning or nullity or as a realt of accepting the
mateial benefits of the marriage. In WWW (1952) IAll ER 8587 where

the husband petitioner consented to two adoptions-it was held that the

adoptionsinvolved a representation tothe court that the joint adoptions

were husband and wife.

SELF ASESMENT EXERCISE 1
What are thegrounds for voidabilty of a mariage?
3.4 Grounds for the Voidability of Marriage

1. Existing Lawful Marr iage

The Matriomonial Causes Act 1970 laysdown grounds which nmay
makea mariagevoid ab initio. By Sedion 3(1) (a) of the Matrimonial
Causes Act of 1970, where either of the parties to a mariageis at the
time of its celebration lawfully maried to some other persons, such
marriage isnull and void. Theinstances where thismay arise are:

a. Where customay law mariage precedes a statutay marriagewith a
diff erent person. See Nwakpele v Bwakpele(1973)3 UILR 84. This
is adso dedt with by Sedion 33(1) of the Marriage Act, which
provides that
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No marriagein Nigeria shall be valid where either of the parties thereto
at the time of the cdebration of such mariageis married by native law
or custom to any person other than th@erson whomsuch mariageis
had. To invalidate amariage celebrated under the Marriage Act on the
ground of a pevious mariage under customary law, the previous
marriage must be proved with a high degree of certainty. Osamwonyi v
Osamwoyi(1972)10 SC .

b. Where a person who is maried under the Marriage Act purports to
contrad a customary law mariage with a third party during the
subsistence of the first marriage; it is necessary that the subsisting
statutay marriage must have been contracted in accordance with the
Marriage Act in Nigeria. Any customary law mariage, with a party
such statutay mariage purports to contrad subsequently, is null and
void.

c. Where a person who is a party to a subsisting marriage purports to
contrad another mariage with a third party either under the
Marriage Act or under a foreign mariage law; the position is the
sane where a person who is married under a monogamoussystem
abroad attempts tomarry athird party in Nigeria under the Marriage
Act; in both cases, the subsajuent mariage is void ab initio as the
person lacks the capadty to contract such marriage during the
subsistence of the previousone. S. 33(1) was considered in Oshodi v
Oshodi (1963) 2AIINLR 214, where a wife Folashade petitioned for
divorce on the grounds of cruelty and adultery. The regporndent
contraded avalid mariagein 1954 withone Sikiratu, under Yoruba
Isamic Law and Custom pertaining to the Ahmadiya Muslim
Movement in 1955,the respondent and the petitioner were maried
under the Yorubanative law and custom. The petitioner knew of the
1954 marriage and al three lived togeter before the petitioner and
the regponcent left for England. In 1956, the petitioner and the
repondent went through the English form of marriage. The
repondent contended that the Englishmarriage of 1956wvas a nullity
and consequently the petitioner was not entitled to therelief sough.
The court held that thel956 marriage was not celebrated in Nigeia
and as such Sedion 33(1) was relevant. However, the corred
approach to poblems of marriage under a foreign law should rave
been through the Conflict of Law rules. capacity to mary is
determined bythe lex domicilii of the parties. If by that lawa person
was regarded as a maried man he cannot contad a valid
monogamousnarriage with anotherperson. The second mariage
constitutes the off ence of bigamy strictu sensu in Nigerian Law vide
Sedion 370 of the Criminal Code Act and R v Princewill (1963)
NNLR 54.

SELF ASESSMENT EXERCISE 2
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What is thelegal consequence of a mariage voidab initio?

2. Prohibited Degrees of Affinity or Consanguinity

Any statutay marriage ceebrated in Nigeria by parties who are within
the prohibited degrees of consanguinity or affinity will be void. See
Sedion 33(1) of the Marriage Act: and Sedion 3(1)(b) of the
Matrimonial Causes Act of 1970.

However, it is possible thatthere are some circumstances under whichiit
is possble for personswithin the prohibited degree of affinity to mary
each otherwith theconsent of a High Court Judge.

3. Formal Invalidity i Invalidity by the Lex Loci Celebrations

Theformal validity of a marriageis governed by the law of the place of
cdebration. It is this law that determines whether the locaion rules as
to form were compliedwith. A mariage which failed to comgy with
the form prosaibed by the place is void. Section 33(2) of the Marriage
Act provides that a mariage shall be null and void if both parties
knowingly and will fully acquiesce in its cdebration without compliarce
with someformalities pescribed by the Act.

a. Placeof Celebration

A marriage under the Marriage Act must be celebrated in a Registrar 5
office or licensed place of worship, or a place prescibed with a spedal
license A mariagecdebratedin any place other than these will be void
ab initio. See 33(1) (a) of the Marriage Act. So, a mariage will be
invalid if celebrated in a church that is not licensed, or in private home
(unless autharised in a special licence).

In Bello v. Bello the parties went through a form of ceremony of
marriage at the Celestial Church of Christ, Oueen Elizabeth Road,
Ibadan. The church issued them a cetificate of mariage. It was
adduced in evidence that the Celestial Church of Christ where the
marriage took place was not licenseal for the cdebration of mariages
KayodeEsho JP (as hethenwag held that the maiagewas cdebrated
in violation of Sedion 332) of the MCA 1970 and therefore void ab
initio under Section 3(1)(c. ) of theA 1970.

b. Celebration of Marr iage Under False Name or Names
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Where both parties of a mariage under the Act are aware that it is
cdebrated under false names, such a marriage will be void ab initio-
Sedion 332) (b).

c. Celebration Without a Certificate or a Spedal Licence

For a church mariage to be regarded as valid, the following factors
must be compliedwith:

)] The partiesor at leas one of them must have intended to contrad
a union reaognsed by the Act and in the prticular church
cdebrating themarriage.

i) There must be a belief that they in fact contraded such a
mariage

i) At least one of the parties must be ignorant of the failure to
compy with the provision of the MarriageAct.

Iv)  Theaggrieved party must give evidence in proof of the marriage
and as to his or her intention to contrad a valid statutay
marriage.

In Akwudike v Akwudike (1963)1 ENLR 5 the parties were maried on
the 31° May, 1958at St Maryé Catholic Church, Port Harcourt, in the
presence of a Roman Caholic Priest and two witnesses. No notice of
mariage was given in accordance with the Marriage Act and the
Registrar Certificate was not issued to the parties. The Priest in fact
performed a iRoman Catholic Marriaged which was not in compliance
with the Marriage Act. It was contenckd on behalf of the responcdent
that thecourt had no juisdiction to entertain thepetition as the mariage
was performed solely in accordance with the rites of the Roman
Caholic Church, without compliance with the requirement of the
mariage Act. It was further argued that the mariage which was
cdebrated without the necesary Registrar 5 Certificate was void.
Idigbe, Jas hethen wag held that:

... If the intention of theparties was to get married under
the ordinance and they believe thatthey went through a
form of marriage recognised by law (i.e. ordinarce), then
if the marriage had been performedin a place of worship
licensed under the Ordinarce for thepurpaose, the mariage
I in my view T would not bevoid merely by reason of non
compliarce with Sedion 11 and 13 unless it was
affirmatively shown thatthe parties (both parties) will fully
and knowinglyfailed to compy with thesaid sedions.
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Thelearned trial judgefoundthatthe petitioner had no knowledye of the
legal requirementsof a valid marriageunder the Act. Furtherit was her
intentionand belief that she was goingthrougha mariagerecognised by
both the church and the Act. It could not therefore be held that she
will fully and krowingly acquiesced in any irregularity intended by her
husband and the dficiating ministe. It was held that her mariage was
valid and the court had jurisdiction to dislve the marriage.

d. Not Celebrated by a Rewmgnised Minister of Religion or a
Registrar of Marriages

A mariage under the Act must be celebrated either by a recognised
minister of areligious denomination or body or by a registrar of
marriages. Non compliance with the requirements m&es the mariage
void abintio under the MarriageAct.

SELF ASSEESSMENT EXERCISE 3
Distinguishbetween a voidmarriageand avoidablemarriage.
4. L ack of Real Consent

It is a cadinal grinciple in our law thatthe parties to a mariage must
have fredy consented to the union .Absence of consent will invalidate
the mariage or where there is an apparent consent and a party did not
adually give her real consent it may be regatived by variousfunctions:

1. Fraud or Duress

Where the consent of one party to a marriagewas obtained by duress or
fraud, the marriage will be void because it ladked the consent of the
other @rty. Marriage contracted under the conditionwill be in violation
of the Sedion 3(1)(d)(i) of the Matrimonial Causes Act of 1970. Duress
or fraud may violate consent; fraud implies some dishonest
misrepresentationby a party to the marriageby which the consent of the
other was obtainal. Duress is such compulsionthat aff ects the mental
attitude ofthe party. It hasto beshown thatthe duress creaed a state of
fea or apprehension which prevented that party from fredy consenting
to the mariage. It is irrelevant that the party whose consent was so
obtainedis more susceptible to pressure than a person of ordinay
courage.

2. Mistake

This is where the consent of a party to the marriageis notared consent
because that party is misteken as to the identity of the otherparty or as
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to the nature of the ceremony performed. Mistaken identity will
invalidatea mariagewhere a person desres to marry a party butin fact
married anotherperson. An adion will however fail if the mistakeis to
the attribute and not he identity. For example, in a situation where a
party agreed to mary the otheron the lelief that he was wedthy and it
turned out thathe was actually poa, the mariage will not be deaeed
invalid. There must be mutual consent on the nature of the undertaking
or ceremony.

3. Insanity

A marriageis null and void where theconsent of one of thepartiesis not
red because that party is mentaly incapable of understandingthe nature
of the marriage contrad. This was clearly statedin Section 3(1)(d)(iii)
of theMatrimonial Causes Act of 1970.

4. Marriageale Age

Under Section 3(1)(e) of the Matrimonial Causes Act a mariageis null
and void if either of the parties is not of mariageale age. As it has
been pointed out earlier, neither the Marriage Act nor the 1970 Act
prescribed any mariageable age. In the absence of any defined age
limit, it has been suggeded tat resort should ke to the common lawage
of mariage. Owningto lacunain our law, Section 3(1)(e) of theAct has
no eff ect whatsoever until some age’ limit is fixed by law.

4.0 CONCLUSION

The requirement for a mariage to be valid is that the presaibed
formalities must have been complied with. If the condition precedent
for a valid marriage is not complied with, the marriage can be void ab
initio. The groundsfor void and voidablemarriages are disaussed in the
unit.

5.0SUMMARY
This unit has examined thefollowing:

thedistinction between void and voidade mariage

thegrounds for nullity of amarriage

thegrounds for voidability of a mariage

the conseguences of a void marriage under the Matrimonial Causes
Act.

6.0 TUTOR-MARKED ASSGNMENT

1. List thegroundsfor nullity of a mariage.
2. List thegroundsfor voidability of a mariage.
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w

Distinguishbetween a voidmariageand a viodalbe mariage.

4. Will a mariage be void if it was not celebrated in accordance
with theprovisions of theMarriage Act?
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1.0 INTRODUCTION

This study unit isclosdy conneded with the pevious two study units
where legal requiremerts for a valid marriage and mariage where
described. In those units, we said that non-compliarce with certain
requiremens, renders a marriage void while non-compliance with other
requirementrenders it voidabé.

2.0 OBJECTIVES
At theend of thisunit you shouldbe able to:

distinguishbetween void and voidable marriage

list the groundsfor nullity of marriage and identify the cases that
resort under each ground

list and explain the groundsfor voidability of a maiage

disauss thenature and consequences of eadh ground.
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3.0 MAIN CONTENT
3.1 Groundson Which a Marriage is Voidable

The groundson which amarriage cdebrated after thecommertement of
the Matrimonial Causes Act will be voidableare laid downin Sedion 5
of that Act. The grounds are exclusive and you are enjoined toread that
section.

3.2 Incapacty to Consummate Marriage

A marriage is voidable wlere either of the partiesto it is incapable of
consummating the mariage. One asped of incapability is becaise of
impoterce. Impotecy should be distinguished from sterility which is
the incapadty to procreae. An impotentperson isonewho isincapable
of having normal sexual relations. A person may be capable of having
normal sexual intercourse but nevertheless be sterile. To consummae a
mariage, thee must be adinay and complete sexual intercourse.
Where sexual relations are partial or imperfea thee will be no
consummation. Consummation,therefore, requires the full penetration
of the femaleorgan by the malein the ordinary sense. In order to make
a mariagevoidable the incapadty to consummatemust exist bothat the
time of the marriageand at the heaing of the petition.

Where a mariageis not consummaed after areasonable period and the
repondent refuses to submit to medca examinatiors, there may be a
presumption thatthe responcent is incgpable. In Akpanv. Akpan (suit
WD/12/67 (unreported), Lagos, 27, July 1968, the parties were married
in London on 28" January, 1965. Throughout the period of their
cohabitation in Englandand their journey badk to Nigeria they shared
the same bed, but there was no sexua intercourse. The responcent
attemptedsevera times to have intercourse but was never successul.
On each occason, he could have no erection. The medical inspectors
report and the medial evidence edablished that the petitioner was able
to consummate the mariage. The regpondent refused to submit to
medca examination. It was held that failure to consummae the
marriagewas dueto the incgpacity of therepondent. However, it must
be notedthat before a marriage is declared voidable onthe gound of
incapadty to consummate, the court must be satisfied thatthe disease is
not curable. By this, it is meant that the disease cannot be cured by
medical treamert.
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3.3 Unsoundness of Mind, Mental Disorder and Epilepsy

A marriageis voidableif at the time of its celebration oneof the parties
was of unsound mind, or mentaly defedive, or subject to recurrent
attacks of insanity or epilepsy. If however, any of these mental
deficienciesarose only after themarriage, it will not void the marriage.

Unsounchess of mind means insanity, it involves the incapadty of a
person to manage himself and his affairs. A mentaly defedive person
is definedin Sedion 5(1) (b) of the Matrimonial Causes Act 1970:fias a
person who owing to an arres or incompletedevelopment of mind,
whether arising from inherent causes or indued by disease or injury,
requires oversight, care of control for his own protection or for the
protection of othas and is, by rean of that fad, unfit for the
regonsibiliti es of marriage.

A spouse who is of unsoundmind or mertally defedive is regarded by
the law as being incgpable of carrying on a normal married life. The
other [@rty to the mariageis therefore allowed to petition for thenullity
of the mariage. Once it is shown that theperson suffered from some
mentaldeficiency at the time of marriage, the court would not embak
on an assessnent of the extent of the derangement. The burden of
proving that aparty was insane at the time of the mariage lies on the
party asserting it. A marriagewill however, not bededared voidale at
the petition of the party suffering from mental deficiency or epilepsy.
See Sedion 33b) Matrimonial Causes Act, 1970.

3.4 VenerealDisease

A mariageis voidable where a the time of its celebration either party
was suffering from a venered disesse in a communi@ble way. If it
cannot be shown that e party in question weas suffering from the
diseas at the time of marriage, the disease will not constitute aground
for nullity. The party alleging the venereal disease may prove it in

various ways including the calling for medcd evidence. If a spouse
proves thathe or she issuffering from a venereal disease and that he or
she had not had intercourse with any other person, a rebutable
presumption israised thatthe venereal disease was contracted from the
other sourcelf it cannot be proved that the party in quedion was
suffering from the disease at the time of the mariage, the disease will

not constitute a goound for nullity. However, subject to the two years
rule, it may constitute a goundfor divarce onthe bags of adultery.
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3.5 Pregnancy of the Wife by a Person Other than the
Husband

If at the time the mariage was celebrated, the wife was pregnant by a
person otherthan thehusband, the wife cannot obtain aleaee of nullity
on the ground of her pregnancy. The court will refuse to make the
deaee if the petitioner had knowledgeof the pregnancy at the time of
the marriage as that would amount to approbation of the fad. The
condwct of the etitioner since the mariage may be such as to stop him
from petitioning thecourt for relief where he obtainedknowledye of the
pregnancy after the marriageand approved or condaned it.

In Smithv Smith(1947)2 AIIER 741, the court of apped considered a
similar provision in the English Matrimonial Act 1937. The parties
were married on 7 July, 1945;from 13 September1944to 7 July 1945,
the mariage having been duy consummatel, the hisband returned to
Germany. In Sept., 1945 the husband received a letter from his wife
telling him of her pregnancy, and he was satisfied that he was
reponsible for it. He was demobilised in January 1946, and on 3
February of the same year hewent to live with hiswife. On 8 February
the child was born i exactly seven months after the marriage. The
husband male inquiries and dismvered that thechild was a full-term
child, thatis, that it had been born 9 months after intercourse. He
subseguently had intercourse with his wfe on 25 February.

The court held that the marriage by the husband at the time of the
marriage, the wife was pregnant by another man was not a condition
precedent to the operation of the provision. He did not have to be
paositively convinced of the existence of the fad. It was sufficient to
show he possessal knowledge of the fads from which a reasonable
person would have drawn the conclusion that he regpondent had been
pregnant by some third person and that with knowledge of those facts,
he nevertheless had sexua intercourse with the wife. Moreover, since
the husbandd suspicion was aroused when the child was born, and he
had madeenquiries which confirmedthat suspicion, it was held that the
provison barred him from obtaining arelief, as he had had sexual
intercourse with the wife after the suspicion was confirmed.

No deaee of nullifying can be made in any of the above statedgrounds
unless the court is satisfied that:

a. The petitioner was at the time of the mariage ignorant of the
fads congtituting the gound. If he had knowledgeat the time of
the marriage, he would be said to have approbated the dsease or
condct of theotherspouse.
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b. The petition was filed not later thantwelve monts after the date
of themarriage

C. Marital intercourse has not taken place with the consent of the
petitioner since thepetitioner discovered the existence of thefads
constituting the grounc.

3.6 Consanguinity and Affinity

A marriagecelebrated after the commertement of the Act will be void if
the parties were at the time of the mariage, within the prohibited
degrees of consanguinity and affinity. A marriage contacted before the
Act came into force may be voidable on the ground of consanguinity
and affinity only if one of the parties was at the time ofits ceebration
within the prohibited degrees prescribed by the Act. See Rosanwo V.
Rosanwo (1961)WNLR 287

3.7 Effectof The Decreeof Nullity

A void mariage does not need a court deaee to hring it to an end
because the mariagenever existed. Where a decree of nullity is granted
in resped of a void marriage it is meely a dedaratory of an existing
fad. Itis noewarthy thatthe Act has noretrospedive eff ed.

3.8 Conflict of Laws

The validity or invalidity of a marriage will not be affeded or
determined byany provision of the Matrimonial Causes Act where it
would not be in accordance with the rulesof private international law to
apply such provison to that mariage. Consequently, the nullity
provisions of theAct are applied subject to the conflict of law rules.

4.0 CONCLUSION

Where a couple has celebrated a valid mariage under the Act, it is
passible for one of them to bring adion for its annulment. That is to
say, where at thetime of themarriage:

a either party to the mariage is incapable of consummating the

mariage

b. either party to the marriage is of unsound mind, mentally
defedive subject to reaurrent attacks of insanity or epilepsy

C. contraded a venered disease

d. thewife was pregnant by a person other tharthe husband.

5.0 SUMMARY
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