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INTRODUCTION

This course is created to give you the knowledgmitibil and gas as a concept and as a natural
resource. From your previous knowledge of varioggeats of substantive law, this course will
give you knowledge of the subject oil and gas lalch is a branch of law on petroleum and
natural gas and their operations. The existengraof in the society is founded on the resources
available and discovered which are then employeti®use. These are natural resources which
occur without any direct input of man. These resesrhave to be properly utilized for the
purpose for which they are meant. Petroleum andralagas are major natural resources that
have been so utilized and it is intended in thiarse to expose you to the history and legal

developments in the operations of the industry.

Since oil was first discovered over 5,000 years adot has changed in its character compared
with what obtains now. To a large extent oil andeied natural gas are the most widely used
source of energy today having taken over from e of other sources of energy such as wood
and coal. Today every house, industry and fact@gswil to power its engine, operate small
machines in order to produce one material or therotn this wise, oil has been a moving fluid

(or gas) that powers many aspects of life both dicedly and in the manufacturing concern.

In this respect, oil and gas law has been develtpéeat the legal aspects of the subject. There
is need to regulate this important substance oftireaby the means of certain rules and
regulations. In coming to this point, certain thesrhave evolved which have been employed in
the transactions relating to the subject. Oil aad gan be seen as both economic and legal
subject which also cut across various other fidlds natural science, social and political
sciences. This can be gleaned from its naturemagtarial that has many uses, and is a source of
wealth for many nations including Nigeria.

Thus, the legal aspect of oil and gas is our magug in this course while the other aspects
would be discussed as they relate to this subjduwe. history of petroleum has been full of

startling discoveries, ranging from the classesrofle oil, the manner of
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their occurrence and the use to which they hava pae The utility and availability of crude oil
and natural gas have called for regulations whrehtlae results of agreements and concessions

on oil explorations.

This course consists of 24 units of study which designed to give easy understanding of the
course to the students. It is an interesting stibyech a concerned student would find revealing

and possibly be gingered up to find solutions tma@roblems encountered in the present state
of oil and gas development.

You will find some useful self examination quessprand tutor marked assignments in the

course guide. These questions and assignmentsipostant to assess your proper understanding
of the course and you are advised to take therowssyi and treat them on your own using the

course guide and other references.

What You Will Learn in This Course:

This course is about the legal aspects of oil asligdustry in general but with some specific
reference to Nigeria as the cases demand. 1t @4d dvel course for Law Students. The course is
meant to expose the student to the history, dewatop, law and policy of oil and gas. This
course, Law 411 is the first part of the courseiband gas law designed for the first semester. It
is a 4 —Credit Unit Course. A minimum study time dbfhours per week is required for the
duration of each of the two semesters.

The student will need to get acquainted with theous pieces of legislations that are related to

the oil and gas industry.

It is also essential to note that: All these stdutnd other regulations will be consulted and
referred to in the course of this study. There Wl references to other pieces of legislations in
some other parts of the world where there are amptactices and comparison will be made

thereof.

You should take note of the various terms and usagéhis course as certain terms of art will

inevitably occur in the proper analysis and dismrssf the topics. However, as
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much as possible we have tried to simplify the ygialto make you understand effectively. You
need to relate any of the topics in this coursthéooccurrences in the society and through any

examples that are given.

Importance of Statutes and Regulations

It is essential to note that this course for tleimester finds its basis from statutes, regulatis
policies. Some of the statutes include but arelimoted to the Petroleum Act, the Oil Pipelines
Act, Minerals Act, Associated Gas Re-injection Atie Land-Use Act, Mineral Oil Act, NNPC
Act, Petroleum Industry Bill, Local Content Actcet

Its sources also include textbooks, journals andagmphs on laws relating to oil and gas. You
will be referred to some of these texts and youeageected to make adequate use of them along
with this course guide. Relevant sections of séstuhay be quoted or cited to give specific
references during discussion of a topic. You angeeted to get yourself familiar with these as

much as they are relevant.

Course Aims
This course aims at providing the participants viaéisic knowledge and clear understanding of
the law with respect to oil and gas. It is aimediging you the requisite knowledge of the facts,
background, and development of oil and gas withie¢lgal developments that are relevant to it.
You will learn the theories of ownership of oil agds, the nature of interests in oil and gas,
concessions and agreements. Each of the topiteiodurse will be discussed in sequence and
the terms defined to enable a clear understandirtgem. By the foregoing, the aims of this
course include:

- The Historical Origin of Petroleum

- Natural Occurrence of Crude Oil and Natural Gas.

- Definition of Petroleum, Oil and Natural Gas.

- Understanding the Nature of Oil and Gas as NaReaburces.

- The Law and Policy of Exploration and ProductiorQalfin Nigeria.

- Concept of ownership and control of oil and gas.

7
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- The Role of the United Nations and InternationaLi the Preservation of Natural
Resources.
- Nature of Expropriatory Rights in Petroleum.

- Petroleum Pipelines and Operations.

Course Objectives:

At the completion of the course, you should be :able

I. To understand the origin, nature and developmeat @ind gas.

il. To understand the theories of ownership and coofrpktroleum and their incidences.

iii. The nature of interests in oil and gas operatioils & view to distinguishing between
the various interests that can be created andriggor characteristics.

V. To understand the concept of indigenous rightsaafeyship of land and minerals.

V. To understand the concept of expropriation of gght mineral oil resources and its
effects.
Vi. To understand the role of the international orgatios like the United Nations in the

exploration of natural resources.
vii.  To understand the nature of oil and gas pipelines the procedure for grant of
operating licenses.
viii. The student should also be able to have a soundvlgdge of the current
developments in legislation in the oil and gas stduand its prospects.
Working through this Course
To complete this course, you are advised to readstindy units, recommended books
and other materials provided by NOUN. Each unittams Self Assessment Exercise,
and at points in the course you are required tangubssignments for assessment
purposes. At the end of the course there is a Bramination. You will find all the
components of the course listed below. You needhdie out time for each unit in

order to complete the course successfully andmae.ti

Course Materials
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The major components of the course are:
a) Course guide.

b) Study Units.

c) Textbooks

d) Assignment file

e) Presentation schedule.

Study Units

There are Twenty four (24) study units in this gauas follows:

Module 1

Unit1: The nature and origin of oil and gas.

Unit 2: Exploration for petroleum and natural gas.

Unit 3: Importance of oil and gas.

Unit 4: Discovery and development of petroleuniNigeria.
Unit 5: The legal regime for petroleum in Nigeria.
Module 2:

Unit 1: Theories of Ownership and Control of Oild\Gas.
Unit 2: Ownership and Control of Petroleum in Nige
Unit 3: Ownership and Control of Petroleum in ot@@untries.
Module 3:

Unit 1: Types of Interests in Petroleum Exploration

Unit 2: Production Contracts.

Unit 3: Participation Agreements in Nigeria.

Unit 4: Oil Exploration Licence and Mining Lease.
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Module 4:

Unit 1:
Unit 2:
Unit 3:
Unit 4:
Unit 5:

Module 5:

Unit 1;
Unit 2:
Unit 3:

Module 6:

Unit 1:
Unit 2:
Unit 3:
Unit 4:

All these Units are demanding. They also deal widisic principles and values, which

merit your attention and thought. Tackle them ipasate study periods. You may require

OIL AND GAS LAW |

The concept of traditional ownership ofdaas natural resources.
Divestment of rights in mineral oil resoas:

Effect of Divestment of interest in minel.

Resource control agitation.

Compensation and Allocation of petroleunnga

Natural Resources in the history of thetgdiNations.
The role of international law in naturakoairces exploration.

The role of international law in naturatoeirces exploration continued.

Nature of oil and gas pipelines
Legal status, regulations for oil pipelines
Conditions for grant of rights to lay pipeds.

Rights and Duties of the Licence holder.

several hours for each.

We suggest that the Modules be studied one afteother, since they are linked by a

common theme. You will then have a clearer pictote which to paint these topics.

Each study unit includes specific objectives, dims for study, reading materials and
Self Assessment Exercises (SAE). Together with Tiarked Assignments, these
exercises will assist you in achieving the stagsdriing objectives of the individual units

and of the course.

10



LAW 411 OIL AND GAS LAW |

Textbooks and References
Certain books have been recommended in the curse.sWould read them where so

directed before attempting the exercise.

Assessment

There are two aspects of the assessment of thisesdhe Tutor Marked Assignments and
a written examination. In doing these assignments gre expected to apply knowledge
acquired during the course. The assignments musubmitted to your tutor for formal
assessment in accordance with the deadlines statib@ presentation schedule and the
Assignment file. The work that you submit to youtor for assessment will count for 30%

of your total score.

Tutor-Marked Assignment
There is a Tutor-Marked Assignment at the end ¥@rgunit. You are required to attempt
all the assignments. You will be assessed on athein but the best three performances

will be used for assessment. The assignments t@fyeach.

When you have completed each assignment, sendgéthier with a (Tutor Marked
Assignment) form, to your tutor. Make sure thathreassignment reaches your tutor on or
before the deadline. If for any reason you canmohmete your work on time, contact
your tutor before the assignment is due to disdhgs possibility of an extension.
Extensions will not be granted after the due datess under

exceptional circumstances.

Final Examination and Grading

11
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The examination for this course will carry 70% loé total course grade. The examination
will consist of questions, which reflect the kinofsself-assessment exercises and the tutor
marked problems you have previously encounteret.agpects of the course will be
assessed. You should use the time between congpléim last unit, and taking the
examination to revise the entire LAW411 — OIL ANIAS& LAW | course. You may find

it useful to review your self assessment exer@sestutor marked assignments before the

examination.

Course Marking Scheme

The following table lays out how the actual coursgking is broken

Course Marking Scheme

The following table lays out how the actual markisgione.

Assessments 30% of Course Marks
Final Examination 70% of Overall Course Marks
Total 100% of Course Marks

How to Get the Most from this Course

In distance learning, the study units replace dwurer. The advantage is that you can
read and work through the study materials at yawepand at a time and place that suits
you best. Think of it as reading the lecture indted listening to a lecturer. Just as a
lecturer might give you in-class exercise, you gtudits provide exercises for you to do

at appropriate times.

12
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Each of the study units follows the same formdie Tirst item is an introduction to the
subject matter of the unit and how a particulat isintegrated with other units and the
course as a whole. Next is a set of learning objest These objectives let you know what
you should be able to do by the time you have cetadlthe unit. You should use these
objectives to guide your study. When you have fiatthe unit, you should go back and
check whether you have achieved the objectivegouf make a habit of doing this, you

will significantly improve your chances of passihg course.

Self Assessment Exercises are interspersed thraughe units. Working through these
tests will help you to achieve the objectives o€ thnit and prepare you for the
assignments and the examination. You should do 8athAssessment Exercise as you
come to it in the study unit. There will be exangpdgven in the study units. Work through

these when you have come to them.

Facilitators/Tutors and Tutorials

There are tutorials provide in support of this eaurYou will be notified of the dates,
times and location of the tutorials, together with name and phone number of your tutor,
as soon as you are allocated a tutorial group. keelpse watch on your progress and on
any difficulties you might encounter. Your tutor ynlaelp and provide assistance to you
during the course. Do not hesitate to contact yaiar by telephone or e-mail if you need
help. Contact your tutor if:

- You do not understand any part of the study wnithe assigned readings;

- You have difficulty with the self assessment eisars;
You should try your best to attend the tutorialkisTis the only chance to have face to
face contact with your tutor and ask questions Wwhie answered instantly. You can raise

any problem encountered in the course of your stlidygain the maximum benefit from

13
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course tutorials, prepare a question list befotending them. You will gain a lot from

participating actively.

Conclusion
We hope you will find this course interesting. Wish you the best of luck.

14
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MODULE 1

Unit 1: The nature and origin of oil and gas.

Unit 2: Exploration for petroleum and natural gas.

Unit 3: The importance of oil and gas.

Unit 4: Discovery and development of petroleum ige¥ia.
Unit 5: Development of natural gas in Nigeria.

UNIT 1 THE NATURE AND ORIGIN OF OIL AND GAS.

Contents

1.0 Introduction
2.0 Objectives
3.0 Main content.

4.0
5.0
6.0
7.0

1.0

The existence of man in society is founded on #s®urces available in his environment. These
resources have to be discovered and then emplaydauman use. Most of these resources are
natural which occur without any direct input of mdihese resources have to be properly utilized
for the purpose for which they are suited. Petnmlend natural gas are major natural resources

that have been so utilized and it is intended is tlourse to expose you to the history and legal

3.1 Definition of oil and gas.

3.2 Nature of oil and its occurrence.

3.3 The physical properties of oil and gas.

3.4  Background and origin of petroleum and natural gas
3.5 Growth in the search and use of oil and gas.
Conclusion.

Summary

Tutor Marked Assignment

Reference/further readings

INTRODUCTION

developments in the operations of the industry.
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Since oil was first discovered over 5,000 years agot has changed in its character when
compared with what obtains now. To a large extdraral indeed natural gas are the most widely
used source of energy today having over taken fvaer other sources of energy such as wood
and coal. Today every house, industry and fact@y oil to power its engine, operate small

machines in order to produce material or the otlmethis wise, oil has been a moving fluid (or

gas) that powers many aspects of life.

As ‘common’ as it is however, most everyday usdrsilodo not avert their minds to the source

and component of this substance. But to the indugierators, legal experts, government, policy
makers and scientists, the origin, source, formasind component of oil are as important as its
production. This is essential because it will give primary basis upon which policies are made.
This is even more important to a legal practitiom#o intends to practice in this area as it will

help in having the knowledge of what the subjecttenas all about from the very basis.

2.0 OBJECTIVES

At the end of this unit, you should be able:
I. To define ‘petroleun’, ‘crude oil’ and ‘natural das
. To understand the nature of these substances.
iii. To understand how petroleum is formed.
V. To give details of the origin and early discovefyib.

V. To relate the search for oil with its growth fomhan use.

3.0 MAIN CONTENT

3.1 Definition of oil and gas.

It is important at the inception to have the déifam of few major terms of this subject matter to
be able to capture their essence. Petroleum oeailds a naturally occurring, toxic, flammable
liquid consisting of a complex mixture of hydrocanls of various molecular weights, and other
organic compounds, that are found in geologic faiona beneath the earth's surface. Put simply
it is a form of naturally occurring liquid substanfound in rock formations. It consists of a

varying mixture of hydrocarbons of different weighplus other organic compounds.
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Yinka Omorogbe in her work The Oil and Gas IndusEyploration and Production Contracts

described petroleum as a mixture of hydrocarboh @dcaurs under the earth surface primarily
within the pore spaces of sedimentary rocks, midiggaseous or solid forms.

The term petroleum is however more generally usedHhe liquid form, also commonly called
crude oil. This is the most widely utilized typepdtroleum. The term oil is used loosely to refer
to petroleum in many cases and it usually meansdh® thing as crude oil unless the meaning is

expanded in particular situations.

Petroleum is a compound mainly composed of hydragmh carbon and is commonly called
hydrocarbon. When it is found as a solid, it islcahale, tar sands or bitumen. The most
commonly known hydrocarbon is crude oil which astexd earlier many refer to as petroleum.

However, from a technical point of view, the teretrpleum covers other types of hydrocarbons.

There has also been a statutory definition of petra under the Petroleum Act of Nigeria which
provides that petroleum means “mineral oil (or athyer related hydrocarbon) or natural gas as it
exists in its natural state in strata, and it doesinclude coal or bituminous shales or other
stratified deposits from which oil can be extractey destructive distillation.” Furthermore,
“crude oil” is defined in the Act as “oil in its haal state before it has been refined or treated

(excluding water and other foreign substances)”.

Natural gas means “gas obtained from borehole agltlomnsisting primarily of hydrocarbon.”
This is the definition given to it by the PetroleuAtt. It is the combination of certain
hydrocarbon substances in gaseous form that aceongade oil in its occurrence. It is in this

form of its unrefined state that makes it natues.g

From these definitions and descriptions of petnoigit can be said that the term petroleum
includes (crude) oil and natural gas, while eaclibfnd gas have similar qualities but are not

the same in many of their components.

Self Assessment Exercise
1. What is oil and gas?
20
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2. Explain your idea of what is petroleum.

3.2 Nature of oil and its occurrence

Petroleum is fossil fuel that has been formed ftong-buried plants and microorganisms. Fossil
fuels, which include petroleum, coal, and naturas$,gorovide most of the energy that powers
modern industrial society. The petrol that fuels cars and the natural gas that powers electrical

plants are all fossil fuels.

Chemically, fossil fuels consist largely of hydrdmans, which are compounds composed of
hydrogen and carbon. Some fossil fuels also corgamaller amounts of other compounds.
Hydrocarbons form from ancient living organismsttiagere buried under layers of sediment
millions of years ago. As accumulating sedimenetayexerted increasing heat and pressure, the
remains of the organisms gradually transformed mtdrocarbons. The most commonly used
fossil fuels are petroleum, coal, and natural Gagse substances are extracted from the earth’s
crust and, if necessary, refined into suitable fpedducts, such as petrol, heating oil and

kerosene.

As illustrated by Gene Whitney: “Fossil fuels fongom ancient organisms that died and were
buried under layers of accumulating sediment. Aditamhal sediment layers built up over these
organic deposits, the material was subjected toeawing temperatures and pressures. Over
millions of years, these physical conditions cheaityctransformed the organic material into

hydrocarbons.”

Most organic debris is destroyed at the earth'$aser by oxidation or by consumption by
microorganisms. Organic material that survives @éodme buried under sediments or deposited
in other oxygen-poor environments begins a serfeshemical and biological transformations
that may ultimately result in petroleum, naturak.gar coal. Many such deposits occur in

sedimentary basins, and along continental shelves.

It can be seen therefore that oil and natural gasatural resources which have been formed as &

result of the continuous processes of organic nadgeunder the soil over a long period of time.

21
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It is a type of mineral resources but with a didticharacter because of its components. It is not

formed by the direct acts of humans but by natireugh the processes explained in this unit.
Self Assessment Exercise

1. Describe the nature of oil.

3.3 Physical properties of oil and gas.

It is generally accepted that oil, like other fo$sels, formed from the fossilized remains of dead
plants and animals by exposure to heat and presstiie Earth's crust over hundreds of millions
of years. Over time, the decayed residue was cdveydayers of mud and silt, sinking further

down into the Earth’s crust and preserved therevdsmt hot and pressured layers, gradually

transforming into oil reservoirs.

Todd M. Doscher, a Professor of Petroleum EngingerUniversity of Southern California,
opinedthatnatural gas is formed from water-dwelling microongas. As these microorganisms
died and accumulated on the ocean floors, they wwly buried and the remains were
compressed under layers of sediment. Over millaingars, the pressure and heat exerted by the

overlying sediments chemically transformed thisamig material into natural gas.

Because petroleum and natural gas are formed bylasimatural processes, these two

hydrocarbons are often found together in undergtaoeservoirs.

The chemical composition of all petroleum is pnopatly hydrocarbons, although a few sulfur-
containing and oxygen-containing compounds arellyspeesent; the sulfur content varies from
about 0.1 to 5 percent. Petroleum contains gaséqugl, and solid elements. The consistency of
petroleum varies from liquid as thin as gasolindidaid so thick that it will barely pour. Small

guantities of gaseous compounds are usually disdalv the liquid; when larger quantities of

these compounds are present, the petroleum depasiociated with a deposit of natural gas.

Doscher stated furthehat three broad classes of crude petroleum etkistparaffin types, the

asphaltic types, and the mixed-base types. Theffpatgpes are composed of molecules in
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which the number of hydrogen atoms is always twoentiban twice the number of carbon atoms.
The characteristic molecules in the asphaltic tygresnaphthenes, composed of twice as many
hydrogen atoms as carbon atoms. In the mixed-beme gare both paraffin hydrocarbons and

naphthenes.

Petroleum is formed under earth’s surface by theouposition of marine organisms. The
remains of tiny organisms that live in the sea—adnda lesser extent, those of land organisms
that are carried down to the sea in rivers andlaftp that grow on the ocean bottoms—are
enmeshed with the fine sands and silts that dettllee bottom in quiet sea basins. Such deposits,
which are rich in organic materials, become the@uocks for the generation of crude oil. It is
believed that the process began many millions aefsy/@go with the development of abundant
life, and it continues to this day. The sedimemsagthicker and sink into the seafloor under
their own weight. As additional deposits pile Upe pressure on the ones below increases severe
thousand times, and the temperature rises by ddwamdred degrees. The mud and sand harden
into shale and sandstone; carbonate precipitatkskaietal shells harden into limestone; and the

remains of the dead organisms are transformecciaiie oil and natural gas.
Self Assessment Exercise

1. Explain how petroleum and natural gas are formetitheir basic components.
3.4 Background and origin of petroleum and naturalgas.

Petroleum in an unrefined state has been utilizechén for over 5000 years. Oil in general has
been used since early human history to keep fiodsza, and also for warfare. Ancient Persian
language tablets indicate the medicinal and lightises of petroleum in the upper echelons of
their society. Ancient China was also known to bsikimmed oil for light. An early petroleum
industry was established in the 8th century, when ditreets of Baghdad were paved with tar,
derived from petroleum through destructive diditla noted, Ajram (1992). In the 9th century,
oil fields were exploited in the area around mod@aku, Azerbaijan, to produce naphtha. These
fields were described by al-Masudi in the 10th gentand by Marco Polo in the 13th century,
who described the output of those oil wells as nedsl of shiploads. According to Zayn Bilkadi,
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petroleum was distilled by al-Razi in the 9th centyproducing chemicals such as kerosene in
the alembic, which he used to invent kerosene ldompsse in the oil lamp industry.

Its importance in the world economy evolved slowlyth whale oil used for lighting into the
19th century, and wood and coal used for heatind) @oking well into the 20th Century.
Halliday Fred in his work stated that a petroleungustry emerged in North America in Canada
and the United States. The Industrial Revolutionegated an increasing need for energy which
was fueled mainly by coal, with other sources idolg whale oil. However, it was discovered
that kerosene could be extracted from crude oil@®t as a light and heating fuel. Petroleum
was in great demand, and by the twentieth centad become the most valuable commodity
traded on the world market.

In another account by OPEC:

The first oil well is said to have been dug in Stausouthern Iran in about 500BC
and the Chinese are believed to have drilled floaimd gas with bamboo tubes and
bronze drill bits as early as the third century BC. Originally, oil was collected from
natural surface seepages and shallow pits, antiuodred of years was used mainly
for medicinal purposes,  water proofing occasignas a basic lubricant and for
lighting. It was used as asphalt in the buildiaggments of ancient Babylon.

The first modern commercial drilling and productminoil is usually said to have
begun in 1859 in the U.S when Col Edwin L. Drakeksa well in  Pennsylvania  near
some natural oil seepages. He was working for dwania Rock Oil Company which
was interested in using oil for lighting. Howevespme authorities claim the first

modern oil well was sunk in 1806 near Charlottéswn West Virginia.

During the late 19 and early 28 centuries, the oil industry concentrated  on
extracting kerosene from crude oil for lamps amdest. Its use as  lubricant also began
to be developed at this time. However, more impartzas the development of crude oil
as a boiler fuel which soon became competitivén wiher established energy forms,
particularly with coal in  locomotives and shipsy B/orld War | advances in refining

had extended its use as a fuel for car and agjioen The large - scale conversion of
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navies and merchants fleets to oil from coal helpgarovide oil with an important
boost.
With this rapid advance, by the 1930s oil begancémpete with coal as the
chief energy source for the world’s industries.Af@onsumption of oil  rose
from about one million barrels a day by 1940. Hogrewt was in the post — World
War Il period of reconstruction and growth endinghe 1960s that oil over took
coal’'s predominant position in world energy  conption with total oil production
reaching over 20 million barrels a day.
Russia as one of the earliest producers of oil yored 3,500 tons of oil in 1825 and doubled its
output by the middle of the century. After oil ting began in what is now Azerbaijan in 1848,
two large pipelines were built in the Russian Empir
At the turn of the 20th century, Imperial Russ@i$put of oil, almost entirely from the Apsheron
Peninsula, accounted for half of the world's pradmcand dominated international markets.
The first modern oil refineries were buly Ignacy tukasiewicz near Jasteoland from 1854—
56. These were initially small as demand for refifigel was limited. The refined products were
used in artificial asphalt, machine oil and lubntsa in addition to tukasiewicz's kerosene lamp.
As kerosene lamps gained popularity, the refinmustry grew in the area.
In the first quarter of the 20th century, the Udit&tates overtook Russia as the world's largest oil
producer. By the 1920s, oil fields had been esthbll in many countries including Canada,
Poland, Sweden, the Ukraine, the United StatesyVanezuela.
In 1947, the Superior Oil Company constructed ttrst 6ffshore oil platform off the Gulf Coast
of Louisiana.
After World War 1l ended, the countries of the MieldEast took the lead in oil production from
the United States.

It will be realized that Drake’s success in 185%ked the beginning of the rapid growth of the
modern petroleum industry. Soon petroleum recethedattention of the scientific community,

and coherent hypotheses were developed for itsaibom migration upward through the earth,
and entrapment. With the invention of the autonmehbitd the energy needs brought on by World

War | (1914-1918), the petroleum industry became afrthe foundations of industrial society.
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As the world’'s consumption of oil rises, the questhave more reserves of oil increased and
consequently it has led to more drilling effort lm@any countries in different parts of the world
through the available scientific and technologioaans.

For natural gas it is to be noted that human belvay® used natural gas for centuries. Historical
records show that natural gas was burned as fu&hina as early asb 250. In the 17th century,
natural gas was used for heating and lighting intheon Italy. In the United States, it was first

discovered in Fredonia, New York, in 1821.

As its name implies, natural gas emerges from ttwurgl in gas form, which is difficult to
transport and store. As a result, natural gas eritally been used in areas close to the gas
reservoirs. As the petroleum industry grew in t®¢hland 20th centuries, natural gas that was
recovered with petroleum from underground resesveias typically treated as a waste by-
product and was often burned off at the well. Todetural gas is transported through extensive

networks of pipelines or is liquefied and transpdrby ship.

Again, the character of natural gas has changeat iassought after for industrial use and for
power. Between 1949 and 2002, approximately 2.%iamilexploration and development wells
were drilled in the United States. While domestitrpleum exploration continues on land, oil

companies are also exploring promising offshorations along the continental margins.

Self Assessment Exercise

1. Discuss the origin of petroleum and its develeptn

2. Highlight the developments in oil and gas inspectives.

3.5 Growth in the search and use of oil and gas.

There were other sources of energy prior to theadisry of oil. Certain other energy sources,
found only in localized areas, were also used kieant times. These include: asphalt, coal, and

peat from surface deposits and oil from seepagasadrground deposits.

26



LAW 411 OIL AND GAS LAW |

This situation changed when wood began to be usedgithe middle ages to make charcoal.
The charcoal was heated with metal ore to breakhgmical compounds and free the metal. As
forests were cut and wood supplies dwindled abtieet of the Industrial Revolution in the mid-
18th century, charcoal was replaced by coke (preddimm coal) in the reduction of ores. Coal,
which also began to be used to drive steam engbeEsme the dominant energy source as the

period progressed.

From the late 10 century petroleum has been used as a major cortyriadihe world and it
was propelled largely by the industrial revolutahich required that petroleum, coal and other
products thereby had to be used to power the engifis, petroleum gradually became a major

commodity being sought after.

In the United States of America the oil industrypamded rapidly as refineries sprang up to make
oil products from crude oil. The oil companies sdmyan exporting their principal product,
kerosene—used for lighting—to all areas of the @orThe development of the internal-
combustion engine and the automobile at the ertleofl9th century created a vast new market
for another major product, gasoline. A third mappoduct, heavy oil, began to replace coal in

some energy markets after World War II.

The major oil companies, which are based pringp@ithe United States, initially found large
oil supplies in the United States. As a result,a@mpanies from other countries—especially
Britain, the Netherlands, and France—began to kefoc oil in many parts of the world,
especially the Middle East. The British brought tinst field there (in Iran) into production just
before World War |1 (1914-1918). During World Watthe U.S. oil industry produced two-thirds
of the world’s oil supply from domestic sources amgorted another one-sixth from Mexico. At
the end of the war and before the discovery optioeluctive East Texas fields in 1930, however,

the United States, with its reserves strained byathr, became a net oil importer for a few years.

During the next three decades, with occasional reddgupport, the U.S. oil companies were
enormously successful in expanding in the resthefworld. By 1955 the five major U.S. oll
companies produced two-thirds of the oil for therld@il market (not including North America

and the Soviet bloc). Two British-based companiesipced almost one-third of the world’s oil
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supply, and the French produced a mere one-fiftiBtle next 15 years were a period of serenity
for energy supplies. The seven major U.S. and $Bribil companies provided the world with
increasing quantities of cheap oil. The world pnweas about a dollar a barrel, and during this

time the United States was largely self-sufficievith its imports limited by a quota.

These companies also known as the “seven sistersindted the oil industry for a long time and

their operations covered many countries due ta ttamital and experience. One major thing that
also contributed to the expansion of these inteynat oil companies was that it had the support
of the governments of these two big countries attitne. i.e. the United States and Britain. This

was the situation of oil and gas that affectedaperations in the industry.

It should be noted that oil and gas have been geeeious attention by many people because of
its growth as a source of energy in the world. néged by Omorogbe energy is basically what
makes things function. It is the underlying fadbehind every type of activity or action. For this
reason, the future of any society is dependentsaliility to have access to the energy it needs.
The amount of energy a society uses or has atisposhl is also a function of its level of
development. Therefore one finds that the energguwmption of any of the developed country is
several times more than that of the average dewgjogountry. It can safely be said that any

country whose energy needs are not being met aiélsevere development problems.

This factor has been one of the major reasonsnail gas has been given priority by both the

developed and the less- developed countries.
Self Assessment Exercise

- Take note of the periods in time and the societaponses to the use of oil as a source of

energy.

4.0 CONCLUSION
Since oil was first discovered over 5,000 years admt have changed in its character compared
with what obtains now. To a large extent oil andeiled natural gas are the most widely used

source of energy today having over taken the usghar sources energy such as wood and coal.
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Today every house, industry, factory use oil to poiis engine, operate small machines in order
to produce one material or another. In this wiseha@s been a moving fluid (or gas) that powers

many aspects of life.

The physical state of petroleum has significanffiecied the evolution of the industry. The
transportation of petroleum either in gas or ligfedm is a primary concern of any producer
especially since large scale movement of the prodeguires specially designed installations.
Solids on the other hand, are easier to transpakrican often be carried and/or stored with other
materials. In early days oil was carried in barehen in bulk containers, and later through
pipelines and increasingly larger tankers. The gaysstate of oil and the fact that several
millions barrels daily are utilized by the averaigdustrial state makes long term storage a
problem. Other solid commodities can be stored grtdater ease to the extent that a stockpile of
several years can be built up by any consuminge.staven with increased technology this
remains difficult for petroleum or natural gas. Téfere the producers remain important and a

force to be reckoned with in the whole system.

5.0 SUMMARY

In this unit we have been able to define oil and glang its contents and its qualities. It is clear
now that petroleum or crude oil is a naturally acaig, toxic, flammable liquid consisting of a
complex mixture of hydrocarbons of various molecwieights, and other organic compounds,
that are found in geologic formations beneath #mthés surface. Also we have seen the statutory
definition for the term and its meaning in the @t The history of petroleum and natural gas
have also been treated in detail for a proper wtdeding of what brought about this very

important substance.

The physical contents of oil shows that it is wagtasset, it is not renewable by man since he did
not create it. It is natural resources which igrfed by a series of scientific processes and can
only be discovered by continuous exploration irfte vast areas of the earth and under the

waters.
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The most important use of petroleum today liedsrcurrent use for most of this century as the
world’s major supplier of energy. Analysts arelod view that this is likely to continue for a long

time to come.

6.0 TUTOR MARKED ASSIGNMENT.
1. Give a detailed account of the origin and develamroé oil and gas.

2. Carefully explain the nature of petroleum and hbis formed.

7.0 REFERENCES/ SUGGESTIONS FOR FURTHER READING.
1. Omorogbe, Y. 200D0)il and Gas Law in Nigeria(1* ed). Malthouse Press,
Lagos.
2. Halliday, FredThe Middle East in International Relations: Powedddeology
Cambridge University Pres: USA, 270.
3. Frank, Alison Fleig (2005)Qil Empire: Visions of Prosperity in Austrian Galc
(Harvard Historical Studies)arvard University Press.
4. Whitney, G, (2009Fossil Fue] Microsoft Corporation.
5. Doscher, T.M. (2008 etroleum Microsoft Corporation.
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1.0 INTRODUCTION

It is a common occurrence to have petroleum besegl by people for a variety of activities in
their daily lives. It is also frequently carriedseveral forms by many but the process of getting i
is far from the knowledge of many people. For detsrm to be useful for human and other use it
has to be extracted from its source. Crude oitamatural state has to be explored before it can
be got for use and this unit is intended to disdhs$s topic. The process of exploration and
prospecting for petroleum will be examined in dstai a manner that will leave you the student
with knowledge of how oil and gas are extractednftbie ground, and refined into the state that

they can be used.

2.0 OBJECTIVES

At the end of this unit, you should be able to:
i. Understand the meaning of exploration of oil.
ii. Explain the effort made by different countries xplere oil.
ii. Understand the nature of natural gas production.

iv. Have an understanding of the basic process ofingfiand production.

3.0 MAIN CONTENT

3.1 What is oil exploration?

To explore in relation to petroleum means “to makpreliminary search by surface geological
and geophysical methods, including aerial survaytselxcluding drilling below 91.44 metres.”
See Section 15 of the Petroleum Act, Cap P10 Laws$ the Federation of Nigeria (LFN)
2004.1t is important to note that in this technical serexploration will entail the use of certain
techniques to search for the areas of the earttacguthat have petroleum underneath. This
definition of exploration of petroleum is partictiafor the purpose of the operations that would
be carried out under the Act in Nigeria. This isbezause the term ‘exploration’ generally may
be construed as meaning the search for or discasecgrtain substance like mineral, oil and

other materials from the sub-surface of the groomithe ocean beds.
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Exploration is the general process of searchingfloand it is in this context that it will be used
in this discussion. It is the first step in theumttsearch for oil among series of other steps. The
other steps involved are ‘prospecting’ and ‘minimgiich normally involves actual drilling of the
earth surface deep into the ground to locate caildgeposits. By its nature petroleum is found
underground deep inside the earth’s crust and uhéesea beds. But it has to be extracted. After
several thousands of years of formation of the demiles of organisms and their reaction with
other chemicals to make oil, the crude oil seditm@md remain in the pore spaces beneath the
ground. Little drops of the oil seep to places witthis pore spaces and settle there with the
continuous pressure and heat which both causeefuridinsformation and change in composition.
Oil exploration involves the process of searchdod discovery of oil from its natural source
which is usually under the ground. In order to fandde oil underground, geologists must search
for a sedimentary basin in which shales rich inaorg material have been buried for a
sufficiently long time for petroleum to have formethe petroleum must also have had an
opportunity to migrate into porous traps that aapable of holding large amounts of fluid. The
occurrence of crude oil in earth’s crust is deteedi by these conditions, which must be met
simultaneously, and by the time span of betweemt#ion to a hundred million years required

for the oil's formation.

Petroleum geologists and geophysicists have maolg &i their disposal to assist in identifying
potential areas for drilling. The only way to pravat oil is present in the subsurface is to dill
well. In fact, most of the oil provinces in the Wwbhave initially been identified by the presence

of surface seeps.

These petroleum scientists have developed techsiths indicate the possibility of oil or gas
being found deep in the ground. Nevertheless, iy method by which oil or gas can be found
is by drilling a hole into the reservoir. In somases oil companies spend many millions of
dollars drilling in promising areas, only to findydholes. For a long time, most wells were drilled
on land, but after World War 11 drilling commencadshallow water from platforms supported
by legs that rested on the sea bottom. Later,iflgailatforms were developed that could drill at

water depths of 1,000 m (3,300 ft) or more. Larij@nd gas fields have been found offshore: in
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the United States, mainly off the Gulf Coast; inrde, in Russia and Brazil. Most major finds in

the future may be offshore.

An oil field, once found, may comprise more thare aaservoir—that is, more than one single,
continuous, bounded accumulation of oil. Severséneoirs may be stacked one above the other,
isolated by intervening solid rock strata. Suckeresirs may vary in size from a few tens of
hectares to tens of square kilometers, and froemarheters in thickness to several hundred or
more. Most of the oil that has been discovered exploited in the world has been found in a
relatively few large reservoirs. In the United 8atfor example, 60 of approximately 10,000 oil

fields have accounted for half of the productivpamaty and reserves.
SELF ASSESSMENT EXERCISE

- Explain what oil exploration means and what tiads.

3.2 Beginning of oil exploration.

Exploration for oil has commenced in many partshefworld for centuries. In various countries
and regions attempts have been made to discoviiroiigh the geological means and within the
technology available. It is believed that the fodtwell is said to have been dug in southern Iran
in about 500BC and the Chinese are believed to Hailed for oil and gas with bamboo tubes
and bronze drill bits as early as the third cen®B@; As we have already noted the first modern
commercial drilling and production of oil is usyaBaid to have begun in 1859 in the United

States when a well was sunk in Pennsylvania nemne smtural oil seepages.

It is also noted that Russia was one of the eanpiexiucers of oil producing 3,500 tons of olil in
1825, an output that was doubled by the middldnefdentury. After oil drilling began in what is

now Azerbaijan in 1848, two large pipelines weréthn Russia.

The twentieth century saw tremendous growth in éxploration and prospecting for oll.
Exploration for oil, started by the Navy during térld War 1l near Point Barrow in the Arctic

Naval Reserve, was turned over to private contracio 1946, and wells were driven in the
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region approximately 100 miles South of Point Barrdhe northernmost tip of the North

American continent.

In Nigeria the search for oil was a product of tudonialists who were in control of the trade
going on at the time around Oil Rivers Protect@aed the banks of the Rivers Niger and
Benue. Mining and other activities for solid mirerdike tin, columbite, limestone etc were
already taking place in these areas and in théhewartparts of the protectorates. It was in 1908
that the first recorded major exploration took pla€his was carried out by the German Bitumen
Company in 1908 around a place in the present dajoCstate of Nigeria. Prior to this time
however, there has been some sort of legislatiomimeral oil in Nigeria with the enactment of
Petroleum Ordinance of 1889 This legislation was in existence before actuaharal oil
exploration of any kind was undertaken. The 188€inance was followed byineral
Regulation (Oil) Ordinance of 1907 Both of these legislations laid down the basarfework

for the development of petroleum and other minaralsigeria.

Several regulations have been put in place by divergments of the various countries where oil
has been explored for the regulation of the opamatpf this important segment of the industry.
At the initial stages of the exploration of oil tine world, private companies and conglomerates
were the ones taking up the operations while theegonent only allotted oil fields and coastal
portions for the companies to prospect for oil. Mthie passage of time and the discovery of oil
in various quantities, the governments of thesentms have taken up interests and public
corporations have been established to take pahteirexploration process along side the already
existing multinational companies. The environméak also been properly regulated with

written and more comprehensive statutes that mitetthhe times.

SELF ASSESSMENT EXERCISE

Outline the early oil exploration efforts aroune tivorld.

3.3 Natural Gas Production.
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Natural gas has been used for several centuriesaoy Historical records show that natural gas
was burned as fuel in China as earlyaas250. According to James Speight, in the 17th agntu
natural gas was used for heating and lighting intheon Italy. In the United States, it was first

discovered in Fredonia, New York, in 1821.

A certain amount of natural gas almost always aedar connection with oil deposits and is
brought to the surface together with the oil whewell is drilled. As its name implies, natural
gas emerges from the ground in gas form, whichffgwdt to transport and store. As a result,
natural gas has historically been used in areaedio gas reservoirs. As the petroleum industry
grew in the 19th and 20th centuries, natural gag tmas recovered with petroleum from
underground reservoirs was typically treated asastevby-product and was often burned off at
the well. Today, natural gas is transported throexglensive networks of pipelines or is liquefied
and transported by ship and is put to many usedodate natural gas, exploration geologists

search for geologic regions containing the ingnedi@ecessary for the formation of natural gas.

Natural gas is transported, usually by pipelinesustomers who burn it for fuel or, in some
cases, make petrochemicals from chemicals extrastédtripped,” from it. Natural gas can be
liquefied at very low temperatures and transpoinexpecial ships. This method is much more
costly than transporting oil by tanker. Oil andurat gas compete in a number of markets,

especially in generating heat for homes, officastdries, and industrial processes.

World production of natural gas is measured in tays: gross production, which is the total
amount obtained from oil and gas wells; and mak@@duction, which is the amount sold to
consumers, as well as that used by producers asThe difference between gross production
and marketed production is the amount of gas thaither 'flared' (burned at or near the well
because it cannot be piped to a customer econdy)ical re-injected into the earth's crust to
maintain the pressure in the oil fields. Analysis 1976 indicated that world production of
marketed gas exceeded the 1975 level of 47,06érbidlubic feet, as efforts to utilize a greater
proportion of gross production continued aroundvtioeld.

In 1977, natural gas production exceeded that efpitevious year of 49,203 billion cubic feet

(marketed production). Producing nations that fatynéared much of the gas produced as a by-
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product of oil extraction continued efforts to iease economic utilization of this valuable
resource. The United States remained the leadintgdvpooducer, with an output nearly double
that of the second-ranked Soviet Union, despiteddirte in U.S. output and an increase in Soviet

production.
Nigeria has established the Liquefied Natural Gagelet which eventually took off in 1993.

Self Assessment Exercise

1. Give a brief account of how natural gas occurs.

2. Take note that natural gas is sometimes a bgdupt of crude oil but is often discovered

separately on its own which makes it a separatéyuto

3.4 Oil and Gas Refining.
The oil and gas industry is regulated in many phdsesed on its divergent nature. Before crude

oil can be useful it has to be refined into a slé@dorm.

As crude oil or natural gas is produced from arooijas field, the pressure in the reservoir that
forces the material to the surface gradually deslihn an effort to extract this remaining oil, oil
companies have begun to use new techniques tbat aplerators to drill horizontally, as well as
vertically, into very deep structures have dranadifaeduced the cost of finding natural gas and

oil supplies.

After it has been extracted from the ground, croitles transported to refineries by pipelines,
barges, or giant oceangoing tankers. Refinerietagoa series of processing units that separate
the different constituents of the crude oil by Imeathem to different temperatures, chemically
modifying them, and then blending them to makelfpraducts. These final products are
principally gasoline, kerosene, diesel oil, jetlfimmme heating oil, heavy fuel oil, lubricantsdan

feedstocks, or starting materials, for petrochetsica

Raw petroleum is heated to distill hydrocarbonshar weight. Crude with lighter molecular
weights are separated and refined into gasolinaifoanly called petrol) and other fuels, while

heavier crude are processed into engine lubricasfhalt, waxes, and other products. Because
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demand for fuel exceeds demand for these otheuptsdnade from the heavier hydrocarbons,
petroleum engineers involved in the process ohmed often break apart the heavy molecules
into lighter ones that can be refined into gasoliffeey do so by means of processes called

thermal cracking and catalytic cracking.

Several hundreds of products can be made out dieooi during the process of refining which
includes addition of certain chemicals and throbghting process. The products that can be got
from refined petroleum depend on the nature ofcthiele and the qualities it possesses. It also
depends on the technology available at the refinéfiyen crude oil has been refined it usually
brings out three major groups of products which greduced when crude oil is broken into

fractions. They are: gas and gasoline, middleliitts, and fuel oil and residue cuts.

The gas and gasoline group after refining givesftllewing products: aviation fuels, motor

fuels and raw material, or feedstock for the pdtemgical industry. The middle distillates refer to
products from the middle of a hypothetical barrecrude such as kerosene, and light gas oil,
heating oil, diesel oil and waxes as well as sambeidation oil. The third group is the heavy or
black products such as fuel oil for power statiangustrial boilers and ship furnaces. It also

includes asphalt and bitumen used for roads, wattefipg and roofing material.

In the initial period of the oil industry, the firsefining processes were developed to extract
kerosene for lamp. The light products and residaeeveonsidered waste and usually burned off.
The first refining processes were developed tofpustabilize and improve the quality of
kerosene. Other uses were progressively develapdtidse parts of the barrel previously thrown
away. By World War I, gasoline or petrol began t&oused in increasing quantities as a motor
fuel for cars, trucks. Other grades of refined erod have since been developed to cater for the

different facets of machines that exist in the wadday.

SELF ASSESSMENT EXERCISE

1. State the process of refining crude oil andethe products.
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4.0 CONCLUSION

Petroleum scientists and engineers have to dewesasnof getting crude oil from the sub-surface
before it can be obtained and transformed intae¢eired state. This is done through the process
of exploration. When oil has been produced fronoiafield, it is treated with chemicals and heat
to remove water and solids, and the natural gasparated. The oil is then stored in tanks, and
later transported to a refinery by truck, railrdadk car, barge, or pipeline. Large oil fields

usually have direct outlets to pipelines.

Many parts of the world have crude oil depositschthave been explored by these countries for

more than a century and are still being explorediugate.

5.0 SUMMARY

In this Unit we have considered the concept ofexploration, what it entails as the major
preliminary step towards extraction of crude oipdgits from their natural basins in the ground.
We have also considered the earliest attempts @omtion for oil and the successes of these
efforts in Nigeria and other places. The procesgebhing petroleum was treated briefly while
the basics of natural gas were explained. All tremsemeant to give the student the preliminaries

of how oil is found.

6.0 TUTOR MARKED ASSIGNMENT.
With the aid of examples give a detail accounths efforts at production of petroleum and

natural gas in the world.
7.0 REFERENCES
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UNIT 3 IMPORTANCE OF OIL AND GAS
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1.0 INTRODUCTION.
This unit deals with the importance of crude oitlaratural gas to our world. From the ancient
times when oil was discovered it has been useddiiberent purposes. Its use transcends a

number of instances in daily living. The physicabgerties of oil make it a product that has
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special purposes. This highlight of the uses ofderwil and natural gas will show their
importance all round the world and as a sourcenefgy. The countries that are into production

of oil and gas are examined to illustrate the dbation of oil and gas to their economy.

2.0 OBJECTIVES

At the end of this unit, you should be able:

I. To highlight the uses of oil.

il. To explain how oil became a product sought aftepdyple of many countries.

iii. To understand the importance of crude oil and aafyas.

iv.  To understand how oil has contributed to the growftithe economy of oil producing

countries.

40



LAW 411 OIL AND GAS LAW |

3.0 MAIN CONTENT.

3.1 General Use of Oil and Natural Gas.

It should be noted that the use of oil has chargext time in the world right from its early
discovery through its development to the preserd. dduring the late 19th and early 20th
centuries, the oil industry concentrated on exingckerosene from crude oil for lamps and
stores. The oil industry which grew in the Unitedt8s expanded rapidly as refineries sprang up
to make oil products from crude oil. The oil comgsnsoon began exporting their principal
product, kerosene—used for lighting—to all areathefworld. The development of the internal-
combustion engine and the automobile at the ertleofl9th century created a vast new market
for another major product, gasoling.third major product, heavy oil, began to replacal in

some energy markets after World War II.

The major oil companies, some of which are basedcipally in the United States, initially
found large oil supplies in the United States. A®sult, oil companies from other countries—
especially Britain, the Netherlands, and France-ahetp search for oil in many parts of the
world, especially the Middle East. Its use as lcdmt also began to be developed at this time.
However, more important was the development of eroitl as a boiler fuel which soon became
competitive with other established energy formstipalarly with coal in locomotives and ships.
By World War | advances in refining had extendasduise as a fuel for car and aero engines. The
large - scale conversion of navies and merchaaétdlto oil from coal helped to provide oil with
an important boost.

With this rapid advance, by the 1930s oil begandmpete with coal as the chief energy source
for the world’s industries. World consumption of mise from about one million barrels a day by
1940. However, it was in the post — World War Itipd of reconstruction and growth ending in
the 1960s that oil over took coal’s predominantifoms in world energy consumption with total

oil production reaching over 20 million barrelsayd

Petroleum also has certain qualities which makesnitjue among other natural resources.
Omorogbeopinedthatthese peculiarities “are linked to its physicaletaf either liquid or gas.”

This has had effect on the international industryttsat the history of the industry would have
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been different if it “could have been made intocavder, packeted, and sold in general stores.”
Solid products are easier to transport, and candfe carried and stored with other materials.
However large-scale transport of a liquid such a&rgbleum requires specially designed

installations.

One major consequence of the physical state obleetm is that whereas other trades can rely on
other means of transport which are capable of icatdor a host of products and are thus not
compelled to provide machinery of their own, traorsgtion must be provided for by the
industry. Transport is thus an integral part of thdustry and a ‘constituent fact which has
considerably influenced the structure of the indus€Earlier forms of transportation were the
barrel (which remains the international unit of sw@ment for liquid crudes) and then bulk
containers. Pipelines have consistently been used the earliest days of the industry, and are
currently the most effective means of transportaomd. However sea going tankers form one of
the most visible characteristics of the industiyalyy and because of their flexibility are the major
carriers. Over long distances they are the mosi@oaal form of transport, and since the larger
the tanker the larger the unit cost of transpatatithere is a natural tendency towards
increasingly large tankers which constantly ply $kas and which require special loading jetties,

artificial islands or large buoys moored far dibse.

Another important use of petroleum is that it senas lubricants for machines generally.
Lubricants are applied to machinery to reduce itnicbetween moving parts. There are various
lubricants that are products of crude oil. Natuwdkricants may be fluid, or semi fluid, such as
organic and mineral oils. They may be semisolighsas grease; or solid, such as graphite. Since
the late 19th century, more than 90 percent olfualicants have been obtained from petroleum

or shale oil, which are abundant and can be @idtdéind condensed without decomposing.

The discovery of oil has increased the revenueegéal nations, from the discoveries of the

Arabian Peninsula, the North Sea and the Gulf okitte The same yield in revenue is found in

the oil regions of Russia, West Africa, South Aroarand other parts where oil is found. In

Britain for example, by the 1980s it was addingn#igantly to the British economy as oll

exports increased during a period of high oil @icBritish taxpayers also benefited from the
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taxes and royalties paid by the oil and gas conggsarwhich were licensed by the crown to

search for and produce oil and gas. Oil produandhat country peaked during the 1990s.

Natural gas production has contributed in great suea to development of the producing
countries. This is particularly among the advancedntries. Gas has been used since the 19th
century in London and other places, but it was rfeatured from coal. Since the 1960s, when
offshore gas fields were discovered, natural gastb®en used. In the early 2000s natural gas

accounted for more than two-fifths of the fuel aomgtion in Britain.

Use of natural gas has continued to expand oresidential and commercial fronts in the United
States with more than 26.8 million customers ugiag for heating in the 1980s. In Nigeria since
the 1980s, there has been increasing utilisatiayaefin Nigeria, for power generation, industrial
heating, fertiliser and petrochemical manufacturamgl as feedstock for direct steel reduction.
But the largest gas users will be the Liquefieduxat Gas (LNG) Project and the Aluminium

Smelting Industry. Nigeria's LNG project had beentbe drawing board since the 1960s. the
Ministry of Petroleum Resources, in addition to osmg penalties which were intended to end
gas flaring by 1994, has offered incentives to pi& investors who are interested in gas

exploration.

SELF ASSESSMENT EXERCISE

1. Examine the general use of oil and natural gaise world.
2. What is the importance of oil?

3.2 Petroleum as a Source of Energy

The importance of petroleum today is due largelythe fact that it is a source of energy.
Fossil fuels are primarily burned to produce eneiyis energy is used to power automobiles,
trucks, airplanes, trains, and ships around thddwtw fuel industrial manufacturing processes;

and to provide heat, light, air conditioning, amegy for homes and businesses.

To provide fuel for transportation, petroleum ifimed into petrol, diesel fuel, aviation fuel, and

other derivatives used in most of the world’s autbites, trucks, trains, aircraft, and ships.
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Demand for natural gas, historically considered ast& by-product of petroleum and coal
mining, is growing in business and industry becatusea cleaner-burning fuel than petroleum or
coal. Natural gas, which can be connected dirdotigommercial plants or individual residences
and used on demand, is used for heating and fapadtitioning. This is common in the countries
where technology is advanced. Residential usesatufral gas also include fuel for stoves and

other heating appliances.

“Without energy the wheels of industry do not tuND cars, trucks, trains, ships or airplanes
could be built. Without energy, houses would remeaoid and unlighted, food would be
uncooked. Without energy resources we would litetz¢ back in the Stone Age.”

The growth in the utilization of the mechanical m®g and automobile during the twentieth
century increased the need for the fuel to powesdlengines. This was found in petroleum and
its products. Certain variants of this product ldiesel, and aviation had to be used in the fueling
of heavy equipments and consequently the demandodtmoleum increased tremendously.
In addition to direct utilisation for commercial npposes, fossil fuels are also burned to generate
most of the world’s electric power. Oil is frequigntised for this purpose in the developed
countries. In Nigeria, there has been developnmmartds this type utilization of gas for power.
Energy experts are of the view that oil suppliesy reaentually become exhausted. Some
estimate that world oil reserves will last from 8395 years more. Consequently, attention is
now being focused on other energy sources, suckhoks, wind wave and hydro electric.
However, major problems remain unresolved concgrriimeir production and distribution.
Today, oil continues to be the most important seun€ energy and its future availability is
assured as long as the earth continues in its mrésen. Despite the environmental problems
associated with oil exploration and production, will remain the largest international traded

commodity.
Oil in its refined state is useful in many ways lswas petrol for cars, otherwise known as

Premium Motor Spirit (PMS), aviation fuel, diesé&erosene, synthetic rubber, bitumen for

roads, tar for ships, medicine, lubricants, grepetiées.
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Oil is a non-renewable resource. The supply istéthilt takes millions of years for oil to form.
Once oll is used up, it's gone. This was not a eam@bout 100 years ago. But over the years the
world has used much oil and the demand for oilihageased yearly. New sources of crude oil
will probably be discovered. So will new ways ofanhing the last drops of oil from known
sources. Even so, most experts agree that the 'woildeserves will be largely gone by the year
2050.

Petrol makes vehicles and machines run. This ligqichature is very important to all human
beings. When a vehicle is running out of fuel, tit:ie to fill up the vehicle’s tank at a gas
station. When you'’re at a gas station, you're pbbpatanding on top of a huge underground
storage tank. The pump brings the petrol up frommdtorage tank, and a hose feeds it into the

car’s gas tank.

SELF ASSESSMENT EXERCISE

1. How would you describe petroleum as s souranefgy?

3.3 Oil Producing Countries and Oil Production.
Oil is found and produced in practically all paofsthe world: in North and South America, the
Caribbean, the Middle East, the Far East, Austréiaope, the former Soviet Union, the North
Africa. Today, oil is found in nearly 80 countrie$ the world, the largest 10 accounting for
nearly three- quarters of the total production. e¥iig was the eleventh largest producer. The
United States is a substantial producer, but anmgdrter, of crude oil. The former USSR appears
to be self sufficient for its oil needs and alsgaxs to Eastern Europe and a few Western
European countries. Some of the largest exportecsudle oil are developing countries and the
major proportion of the world’s proved oil reserwscrude oil are located in the Middle East.
The Middle East accounts for more than 60 % ofbdd’s proved reserves of crude oil, but the
region accounted for only 20% of the world prodoicti
The region could produce more oil but the weakmmdrket limited the amount of oil that could
be exported and the Organisation of Petroleum ExmpCountries (OPEC) production ceiling
also affected production. Saudi Arabia, Iran, Kuveaid United Arab Emirate (Abu Dhabi) are
the major producers.
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In North America, the US and Canadian productiaghdlly exceeded that of the Middle East, but
the reserve of crude oil represented less than 13t #ee world’s total. Latin America and the
Caribbean contained about 11 % of the world’s pdoeserves. The former USSR accounted for
22 % of the total world crude oil production anaabl0 % of the reserves.

In Africa, the proved reserves were about 7.5% tiedproduction 8% of the world total. The
major producers in Africa are Algeria, Libya, NigerGabon, Angola and Egypt. Oil production,
mainly by Britain and Norway, in the North Sea hmade Western Europe an important oil
producing region. Germany and a few others produmall quantities of onshore oil. Western
Europe accounted for over 6% of world productiord drad 3.5% of the world’s proved

reserves.”

World output of crude oil in 1975 totaled about4E, million barrels; each of the leading oil
producing countries including Nigeria made sigmfit production around this period. Returns
for the first five months of 1976 for the Sovietiom, the world's leading producer, indicated an
increase of 3.9 percent over 1975 output; the stimeorder of output at the time were the United
States, the second-ranked world producer. Otheifsignt producing countries, with their 1975
standing among world producers were Saudi Arathad}t Iran (fourth), Venezuela (fifth),
Kuwait (sixth), Nigeria (seventh), and Abu Dhabuliai, and Sharjah (three of the United Arab
Emirates, collectively eighth),the People's Republic of China (ninth) and Libya, whighs
ranked tenth in 1975. These ten leading producmgsthher accounted for 78 percent of total
world output in 1975.

The gross production of the oil producing countiresreased annually such that the estimated
production of the leading producing nations in 197&s put at 22,000 million barrels, about 5
percent above the 21,142 million barrels produeced976. Nigeria maintained its production
level, now as the eighth leading producer of craidleThe lesser crude oil producing countries
like United Kingdom, India, Australia and Indonesaésso made significant production that

registered notable gains.
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The type of crude oil found during exploration detmes to a large extent the value to be placed
on it. This is because crude oil condensates avariying grades depending on their components.
The crude with lighter contents of sulphur will ragtract high value as the one with less sulphur.
This in the long run affects the revenue to befgoh the export of crude oil by the oil producing
countries. With the exception of the United Stadesl the former USSR, all major crude oil
producers produce crude oil with high sulphur conte

The most important destination for Nigeria’s crudi exports are the United States, the
Netherlands, United Kingdom, the West Indies, Feanad Germany, in descending order of

magnitude.

SELF ASSESSMENT EXERCISE.
- Give an outline of the oil producing countriesldrow oil has contributed to their economy.

- Take note of the production output of these coamiand especially that of Nigeria.

4.0 CONCLUSION

Oil has several uses. Its availability has madentost sought after raw material in the world. It
has become a main source of energy displacing rinaqusly known sources like coal and fire
wood. The discovery of petroleum has brought tredfnes growth to the economy of many
countries. Each of this oil producing countries laken adequate measures to increase its
production in order to sustain revenue that acctoethe nation. Nigeria ranks prominently

within the ten highest oil producing countrieshie twvorld.
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5.0 SUMMARY
We have dealt with the uses of oil in the societg ds effects. The importance of as a source of
energy has been examined along with the counthiat groduce oil. The discovery has had

positive effect on these countries.

6.0 TUTOR MARKED ASSIGNMENT
Petroleum is the world’s most important sourcerwdrgy. Do you agree with this statement?

7.0 REFERENCES/ FURTHER READINGS.
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7.0 Reference/further readings

1. INTRODUCTION

Nigeria is the thirteenth largest producer of croden the world. The country has a checquered

history as far as petroleum resources is conce®iede over a hundred years ago there has beel
concerned as to the search for oil. When oil wasadiered it has been explored and employed
for export and other uses by the nation. This maadht numerous developments to the nation as
oil and gas is the main stay of the economy ofcthientry. In the following sections of this unit

we shall treat the history of crude oil discoveng groduction in Nigeria and other issues.

2. OBJECTIVES.
At the end of this unit, you should be able to:
I. Understand the history of oil exploration in Nigeri
il. Outline the growth of petroleum since its discovarycommercial quantity to
its legal development in Nigeria.
iii. Understand how oil has become the mainstay of tgerfdn economy.
V. To understand the issues involved in the produaifaril in Nigeria.
3. MAIN CONTENT.
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3.1 History of Petroleum in Nigeria.

Historically, the Nigerian petroleum scene openefaa back as 1908, when a German company,
the Nigerian Bitumen Corporation, was attractedvttat is now known as the south-western
Nigerian Tar Sand deposit. This company in that yeamenced exploration for oil in Nigeria
at a place near Okitipupa in the present Ondo Staiie attempt however was not successful but
was the pioneering effort at other future attenaptsil exploration in Nigeria. The search was not
successful because oil was not found in commewpigntity. The activities of the German
Bitumen Company ceased as a result of the FirstldMafar. Interest in the possibility of
discovering oil in Nigeria was rejuvenated in 198ith the establishment of the Shell D’Arcy
Petroleum Development Company of Nigeria, an at&#liof the mineral oil companies of Shell
Petroleum Company and British Petroleum CompanyNdmember 1938 Shell-BP received an
oil exploration licence (OEL) covering the whole Migeria i.e. 357,000 square miles from the
British colonial government.

After a five year interruption caused by the Secaidrld War, Shell-BP intensified its
exploration activities during the 1946-1951 peribd. 1951 Shell-BP drilled its first well but it
came up dry. During the next four years the compamcentrated efforts in the areas around the
Niger Delta in the southern part of Nigeria withaligcovering well that could produce oil. With
continuous effort in the search for oil in theseaar for few more years, Shell-BP discovered oll
in commercial quantity in Oloibiri, in the presefgty Bayelsa State in 1956.

Towards the end of 1956 another discovery was rmaddam. According to Prof. M.A. Ajomo,
these finds were rapidly developed and by 1958ymtion had reached 5,100 barrels per day and
the first shipment of Nigerian crude oil was maodd=tirope. Nigeria was, thus, ushered onto the

international oil stage.

From Geological and geophysical investigationsnttost favourable oil yielding structures lay in
the Niger Delta situate in the southern part ofeéxi@ By 1957, Shell-BP had voluntarily reduced
its acreage to 40,000 square miles of its oil peospg licences. Of this acreage Shell-BP
converted nearly 15,000 square miles to oil mineases (OML) in 1960 and 1962 and returned
the remainder of its holdings to the Nigerian goveent. Until 1962, due to lack of competitors

Shell was able to select at its leisure 15,000 ijoales of the 40,000 square miles it had held
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since 1962. The area it chose included the sitsg#ological and geophysical surveys indicated

were most promising for the formation of cruded®posits.

SELF ASSESSMENT EXERCISE

1. How was oil found in Nigeria?

3.2 Discovery of petroleum in commercial quantity.

As stated earlier in the topic at hand, commerngciakble oil was discovered by Shell at Oloibiri
in 1956. Initially, a 50 — 50 profit sharing systevas implemented between the company and the
government.

Shortly after the discovery of oil in commercialamtity the other companies that had joined
Shell also succeeded in their operations. Theitoeapon activities yielded the wealth of Afam
field offshore. On the 7th February, 1958, thetfoiside oil export from Nigeria was shipped to
Europe. The quantity of oil being produced at timse was an average of approximately 6,000
bpd. By 1959 this quantity had doubled. By 1962 cemsionary rights was reviewed and
therefore extended to more new comers. In the wiev. Ogbuigwe this was in consonance with
the policy of increasing the pace of explorationlgvat the same time ensuring that the country

was not over dependent on one company.

3.3 Development of Petroleum in Nigeria.

Since the discovery of oil in commercial quantgxploration and mining had continued up till
the present day. This has been done in the Nig&a deea of Nigeria which contains crude oil
reserves in large and considerable quantities. Faomnitial output of 5,100 barrels per day in
1956, the nation steadily rose to the sixth posita the production chart of the Organisation of

Petroleum Exporting Countries.

This is due to the level of progress in the polifyhe government to enter and participate fully
in the oil industry which urge started in the eadyenties. This came first with the establishment
of the Nigerian National Oil Company (NNOC) in 1974 1972 the government announced the

assignment to NNOC of all areas in the countryaoered by existing licences or leases, and
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also any concession areas presently being heldh®r companies which might be surrendered
from time to time.
By the mid-1970s Shell, the leading producer hadeesed the one million barrels a day

production mark.

In July 1977, the Nigerian National Petroleum Cogbion (NNPC) was created, as the result of
a merger between NNOC and the Federal Ministry ofed and Power. By this time production
had improved constantly, reaching the maximum 8frgillion barrels per day. All this was the

period of the oil boom for Nigeria before the ghet in.

Petroleum dominates the Nigerian economy. VirtuaY percent of export earnings and about
four-fifths of government revenues are derived frpetroleum. Fluctuations in world oil prices
therefore have a dramatic effect on the Nigeriamnemy. Discovered in 1956, petroleum was
produced at a rate of 818 million barrels in 2082hf more than 150 olil fields, mostly in the
Niger Delta. About one-fifth of the olil fields amfshore. Although Nigeria's petroleum is
expensive to produce, it commands a high price uscaf its low sulfur content. Half of all
exports go to the United States, and most of therdtalf to Europe.

Indigenous participation in the oil industry in Mita has been encouraged at various levels by
government in Nigeria. This involves incentives altbwances given to the companies that
intend to undertake petroleum production. Afterraveee decades during which the oil industry
was dominated by foreign companies, a private imlgis oil company, Consolidated Oil,
recorded its first discovery, Bella - 1, in 1991linc® 1992, following the release of new
concessions in the Niger Delta to indigenous egpion and production companies, the number
of indigenous companies has increased to 12. Satarof some 870 oil fields discovered in
Nigeria, only 120 fields are currently producingost of the fields are not producing because the
country has to abide by OPEC's production quotd.8f million barrels per day to Nigeria.
Violence in the oil-producing communities has aléssrupted production, causing the shut-up of

most land and swamp wells. Production is sustayeaffshore fields.
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Nigeria’s proven oil reserves are estimated bylulte Energy Information Administration (EIA)
as between 16 and 22 billion barrels but some atberces claim they could be as much as 35.3
billion barrels. These reserves make Nigeria théhtenost petroleum-rich nation, and by far the
most affluent in Africa. In mid 2001 its crude @itoduction was averaging around 2.2 million

barrels (350, 000 cubic metre) per day.

Nearly all of the country’s primary reserves araantrated in and around the Niger delta, while

off shore rigs are also prominent in the well-enddwoastal region.

You should take note of certain notable achievemantl developments in Nigeria's petroleum
exploration and production ventures. In order tisedghe country's proven petroleum reserves
from 23 billion barrels to the target 25 billionrbals set for in 1995, the Federal Government not
only opened new acreages for exploration, but aféered a package of fiscal incentives to
petroleum companies. Among the incentives is thducton of petroleum tax to boost
exploration in the deeper offshore. Potential nesein billion barrels are estimated for the new
blocks which hold good prospects for smaller fieldth less than 50 million barrels. Generally,
in the Niger Delta, about 73 per cent of crudediicoveries are in fields having less than 50
million barrels of proven reserves. Petroleum peasp in the offshore Niger Delta are most
attractive, with a potential 1.10 billion barrels @ude awaiting discovery in recently awarded
Oil Prospecting Licences (OPLs). Oil Prospectingelnces in the deeper Offshore (200-150m
water depth) have received highly competitive biddich extensive regional seismic and

geochemical surveys have shown to be quite atyeacti

A new development in Nigeria's petroleum prospecim the unitisation scheme. Under this
arrangement, petroleum prospecting companiesderdo reduce cost, conduct joint exploration
and development of undeveloped oil fields whicladdite their common concession boundaries.
Shell Petroleum Development Company (SPDC) of Negand Chevron Nigeria have formed
such an alliance. Apart from reducing operating,dbe intention is to maximise the exploitation

of adjoining fields.
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New exploration technology has also made substani@act on Nigeria's petroleum potential.
Note that other companies like Chevron, Mobil Pmdg, Texaco, Total, have all taken steps in
deep waters exploration and have been involveaiious projects in the Niger Delta of Nigeria.

In spite of its enormous crude oil reserves andtsuihial production by world standard, in 1992,
Nigeria spent about 216 million pounds sterling amimg heavy crude from Venezuela, at the
rate of 50,000 barrels per day. Heavy crude is egéad the Kaduna refinery where it is used as
base oil for blending with products such as lubrisaand greases. Harnessing Nigeria's heavy
crude from some Niger Delta oilfields and espegifilbm the Tar Sand deposit in Ondo State

(with 31 billion barrels of heavy crude), Nigeridlvavert this import expenditure.

SELF ASSESSMENT EXERCISE

Give a detail background and discovery of oil imeoercial quantity in Nigeria.

3.4 Development of Natural Gas in Nigeria.

Gas utilisation is a primary goal of Nigeria's p&gum and energy policies. This is because, with
a proven reserve of 260 trillion cubic feet of matwgas, Nigeria's gas reserve is triple the nation

crude oil resources. In the past, associated gamuatered during the normal course of crude oil
production has been largely flared. Gas flaringlheen a major problem in petroleum production
in Nigeria. This is because of the environmentdlupion it causes to the area where this gas is
flared and the effect on the people of the area.

Furthermore, there is a continuous loss of revetma¢ would have been generated by the
conversion of the natural gas. Nigeria is reputeble the largest gas-flaring country in the world.
By not fully harnessing its gas resources, Nigéyses an estimated 18.2 million U.S. dollars
daily.

On its part, the Nigerian Ministry of Petroleum Besces, in addition to imposing penalties

which were intended to end gas flaring by 1994, dfered incentives to potential investors who

are interested in gas exploration. Since the 198@se has been increasing utilisation of gas in
Nigeria, for power generation, industrial heatifegtiliser and petrochemical manufacturing and

as feedstock for direct steel reduction. But tligdat gas users will be the Liquefied Natural Gas
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(LNG) Project and the Aluminium Smelting Industiyigeria's LNG project had been on the
drawing board since the 1960s.

It was not until 1990 that the NNPC concluded ficiaharrangements for the project.

Established in 1992, the Nigerian Liquefied Natusals Company commenced execution of the
project in 1993. The shipment of gas from the Bortigint to overseas buyers in Europe
commenced in late 1999. The Nigerian Gas Compdmy,gas marketing subsidiary of the
NNPC, has signed a 10 billion Naira gas sale agee¢mith Shell, involving the later marketing
gas from its Utorogu gas plant. To augment Goverim@s commercialisation efforts. Chevron
has embarked upon the Escravos Gas Utilisatioregra) which it will process about 160 billion
standard cubic feet (MSCF) of gas daily from thenpany's Mefa and Okan fields. The project
entails the installation of gas gathering and etima facilities at the Escravos terminal. About
130 MSCF of dry residue gas will also be availatddy from this project to the Nigerian Gas

Company for commercial and domestic use.

Liquefied Petroleum Gas is currently produced fritra four local refineries, the current total
refinery capacity being about 200,000 tonnes yedklyart from the above projects aimed at
ending the flaring of associated gas in the Nigeitd) the Federal Government has offered
incentives to investors in natural gas developmemder the Associated Gas Framework
Agreement. The establishment of the Oil and GasoExXpree Zone at Onne will also enhance

operations in the industry.

SELF ASSESSMENT EXERCISE
1. Highlight the efforts at expansion of naturas gaoduction in Nigeria.

4.0 CONCLUSION

Oil production in Nigeria started about fifty yeaago many years after the search for it began.
Since this time there has been consistent growthenoperation and the laws. Because all the
companies operating in Nigeria at the initial stagee foreign, the establishment of the national

oil company was meant to improve Nigeria’s intetiasbil exploration in the country. Also, the
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utilization of natural gas changed the landscap@findustry in Nigeria with major steps being

taken to through the liquefied natural gas project.

5.0 SUMMARY

There is continued search for oil in Nigeria to mep with production levels for export and
internal use. In the foregoing sections of thig we have dealt with the background, discovery,
growth and contribution of oil to Nigeria. This tihias also examined the present trends in the oil

and gas industry.

6.0 TUTOR MARKED ASSIGNMENT
1. The discovery of oil in Nigeria has brought giigant development in the country.

Discuss.

7.0 REFERENCES/ FURTHER READINGS
1. OPEC Bulletin (1982).
2. G. Etikerentse, Nigerian Petroleum Law.
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1.0 INTRODUCTION

The exploration of petroleum in Nigeria is regutht®y law. These laws have been made for the
proper administration of the operation of the oihimg process and the general practice in the oil
industry. We are going to examine the legal regimoen the colonial era and through the
discovery of oil and to the enactment of the Petrol Act in Nigeria. This will form the
foundation for further examination of the laws tiglg to be treated in the subsequent modules of

this course.

1.00BJECTIVES.
At the end of this unit, you should be able:
I. To have a comprehensive knowledge of the earlytstsimade on mineral oil in
Nigeria and their implications on.
il. To understand the legal process that characten#deexploration in Nigeria
towards its discovery and exploitation.
iii. To understand the fundamentals of the Petroleuma8a major statute on the
oil industry in Nigeria.
iv. To have an understanding of the legal developnrenatural gas production in
Nigeria.
3. MAIN CONTENT.
3.1 The Early Legislations on Oil in Nigeria.
The earliest attempt at legislation on mineral (pétroleum) in Nigeria was thBetroleum
Ordinance of 1889 This legislation had existed for over ten yeagfole exploration took place.
The 1889 ordinance was followed Mineral Regulation (Oil) Ordinance of 1907.Both of
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these legislations laid down the basic framewonktfe development of petroleum and other
minerals in Nigeria. Etikerentse opined that anothece of legislation was issued by the British
colonial government in Nigeria in 1909. This wae tArder 19 of 1909 of southern Nigeria. It
was stated under these three pieces of legislatioats only British subjects or companies

controlled by British subjects would be eligibleexyplore for mineral oil resources.

After the unsuccessful attempt of the German Bitui@empany at oil exploration which started
in 1908, the company terminated its operationWalhg the outbreak of the World War I. By
1914 the Mineral Oil Ordinance@as passed. This ordinance was a major legisla&lating to
petroleum in Nigeria. The ordinance was enactetetmlate the “right to search for, win and
work mineral oils” in Nigeria. The German Bitumemm@pany that had earlier been granted the
rights to explore for mineral oil did not resum&work after the World War I.
Thus, the Mineral Oil Ordinanaemained in force for the next four decades and deasaging
to Nigerians’ interest because it deferred comipetifrom other technologically advanced
countries outside Britain in the petroleum explomt Section 6(1) of the Mineral Oil
Ordinance provided as follows:

“No lease or license shall be granted except toriisB subject or to a

British Company registered in Great Britain or Bht Colony and having

its principal, place of business within her majéstlominion, the Managing

Director (if any) and the majority of the othereatitor of which are British

subjects.”
The ordinance had thereby restricted the grantiniipe oil exploration licence or lease to only
British subjects and companies, excluding otheionats and even the citizens of Nigeria. By
1938 the colonial government had granted the Sgadesored Shell D’Arcy Company monopoly
over exploration of all minerals petroleum throughthe entire colony. The company was a
Royal Dutch and Shell (English) Consortium, whidrried out exploration activities as from
that time from its base first at Owerri. In the ebse of competition Shell was able to leisurely
explore and select choice areas until 1962 by whiok it had retained 15,000 square miles of

the original concession area.
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In 1959 the sole concessionary rights were reviewad various rights were extended to other
companies of various nationalities such as Mobulilf Gnow Chevron), Agip, Safrap (EIf),
Teneco and Amoseas (Texaco/Chevron). However dus tprevious monopolistic position,
Shell remains the largest producer of oil in NigerAbout eighty per cent of all existing

concessions are held by Shell and half of Nigewd'ss produced within these arrangements.

A newsection 10 was added to the 1914 Ordinance bivitheral Oils (Amendment) Act 1950
whereby the submarine areas of Nigeria’s territosiaters were brought under the ambit of the
1914 Ordinance. By another amendment in 1959 ethislhtive competence of Nigeria’'s Federal
legislature was pronounced over the submarine akather waters which the legislature may
decide to legislate upon in future, in matterstne¢ato mines and minerals. In 1959 tdeneral

Oils Act was enacted and it consequently repealed the Mi@&r®rdinance of 1914.

SELF ASSESSMENT EXERCISE

1. Analyse the laws made during the colonial erpenoleum in Nigeria.

2. Take note of the discriminatory effect of thevsawith regards to who was capable of applying

for a license for oil exploration in Nigeria.

3.2 The Petroleum Act.

It should be noted that Nigeria's petroleum legstaevolved gradually through what can be
classified as the colonial, post-colonial, and molsboom phases. Prominent among the colonial
legislations were th&lineral Oils Act No. 17 of 1914; the Mineral Oils Act No. 17 of 1925;
the Mineral Oils Act (Amendment) Ordinance 1959; awd the Petroleum Profits Tax
Ordinance 1959.Not only did these laws cede Nigeria's mineraltsgb the British crown; they
also reserved exploration and production right®rty British companies which for the mere
payment of token rental due and royalties, acquaregrietary rights over all mineral deposits in
the country.

Upon attaining independence in 1960, certain numbémpetroleum-related laws were enacted

within the first decade of independence. The mugtificant of these laws was tHeetroleum
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Act promulgated as Decree No. 51 of 1969. (now Cap. R of then Federation of Nigeria
2004).

The Act repealed the existing legislations relattngpetroleum. The Petroleum Act and the
Petroleum (Drilling and Production Regulations) asttler regulations made there under laid

down the foundation of the legal framework for tegulation of the oil industry in Nigeria.

It has been suggested by some experts that thés Afdficient in many ways, but this was the
nation's first comprehensive petroleum legislatiovh)ich covered among other things the

definition of petroleum, land surface rights andtse and compensation and many other things.

The Petroleum Act inter alia provides for the vwegtof petroleum in the state. This is done by
stating that the entire ownership and control of all petroleum under or upon any lands to
which this section applies shall be vested in thete3 See Section 1 (1) of the Act. This
provision applies to all land (including land coserby water) which is:

a. Nigeria; or

b. Is under the territorial waters of Nigeria,

c. Forms part of the continental shelf; or

d. Forms part of the Exclusive Economic Zone gjé¥ia.” SeeSection 1 (2).

The Act also provide the oil exploration licensé,psospecting license and the oil mining lease
which are the three types of licenses and leasgecthdd be obtained on oil operation in Nigeria.
See Section ZThe Act further states the provisions for refinwifjin Nigeria by stating that “no
refinery shall be constructed or operated in Ney&rithout license granted by the MinisteBee
Section 3(1).

The licenses granted under the section shall Ileeiprescribed form and shall be subject to the
prescribed terms and conditions or where no formpréscribed or no terms and conditions are
prescribed such form or subject to such terms amdiitons as may be decided or imposed by

the Minister.(Section 2)There shall be charged in respect of every liceyraated under this
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section such application fees and such other fegsla prescribedsection (3).The provisions
of the section are additional to the provisionghef Hydrocarbon Oil Refineries Act (Cap. H5,
LFN 2004).

The Act provides for the control of petroleum protuin Section 4.By Subsection 4 (1) of the

Act no person shall import store, sell or distrdainy petroleum products in Nigeria without a

license granted by the Minister. It treats the nsodkEstorage, sale or distribution of petroleum

products that cannot be done without the licenaatgd by the Minister. But byubsection 4(2)

the requirement for obtaining a license shall mpiain respect of:

(@) The storage, sale or distribution of not more thahtres of Kerosene and such other
categories of petroleum products as may be exenfptedthe application of subsection
(1) of the section by the Minister by order pubéidhn the Federal Gazette.

(b)  Storage of petroleum products undertaken otherviign in connection with the
importation, sale or distribution of petroleum puots. Any license granted by the
Minister under the section shall be subject togtrescribed terms and conditions where no
form is prescribed or no terms or conditions arespribed, in such form and on such
terms and conditions as may be decided or impogetthdo Minister.See Section 4(3),

supra.

There is a penalty for failure to comply with th@yisions for the license and any person that
does any act which requires license without obtgirappropriate one shall be guilty of an
offence and shall be liable on conviction to impnment for two years or a fine of N2,000 or
both and in addition, the petroleum products irpees of which the offence was committed

shall be forfeitedSee subsection (6).

The Act similarly creates offences in connectiothwhe distribution of petroleum products
which include inter alia the relationship betweehnoarketing companies in the sale and
distribution of petroleum products efgee section (5).

In section 7of the Act the right of pre-emption is provided the Minister that in the event

of a state of emergency or war the Minister shalehthe right of pre-emption of all

61



LAW 411 OIL AND GAS LAW |

petroleum and petroleum products obtained, marketedtherwise dealt with under any
license or lease granted under the Age Petroleum Act (Amendment) Act 1998, (Decree
No. 22 of 1998)A penalty and punishment is prescribed for failtora&sonform to or obey a

direction issued by the Minister.

Furthermore the Minister may advise the Presideleclare a state of national emergency if

the Minister is satisfied that as a result of toe level of availability of petroleum and its

products: -

(a) There is an actual breakdown of public order anblipsafety in the federation or any
part thereof; or

There is a clear and present danger of actual dosak of public order or public safety in the

federation or any part there&@ee section 7(5).

The Act states that the Minister may make regutatiprescribing anything to be done for the
purpose of the Act. Consequently, seven differegtifations have been made at various times
and for a variety of purposes. Some of the reguiativere made under laws that have been
repealed but the regulations have been retaineiddi@deen deemed to have been made under
the Petroleum Act which succeeds the previous leEgss. See Paragraph 4 of the Forth
Schedule, Petroleum Actvhich deems the Regulations to have been made sadion 9of
the Petroleum Act.
The seven regulations existing under the Act uplate are:

1. Mineral Oils (Safety) Regulations.
Petroleum Regulations.
Petroleum (Drilling and Production) Regulations.
Petroleum Refinery Regulations.
Crude QOil (Transportation and Shipment) Regulations

Deep water Block Allocations to Companies (BacRights) Regulations.

N o gk~ w D

Oil Prospecting Licenses (Conversion to Oil Minlneases etc) Regulations.
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The Petroleum Act has four schedules, each of ¢thediiles contain provisions relating to oil
exploration and Prospecting Licenses and the Onlimdj Leases; the prerequisite for the grant of
each of the these licenses or lease; the condifmmassignment of same; termination and the
revocation It also contains provisions for the fees, rentsl aayalty payable. The second
schedule deals with the rights of preemption ofNheister; the third schedule is on the repeals
made to certain previous statutes on mineral ail €he Fourth Schedule relates to transitional

and savings provisions.

The Act essentially reduced the duration of anmoiling lease from the previous 30-40 years to
20 years. However, the Act was still seen by masw &donanza to foreign operators. But after
entering into membership of OPEC in 1971 and haesigblished its own national petroleum
corporation (the Nigerian National Oil Corporatian) 1972, Nigeria began to establish joint
venture participation, production sharing and rskvice interests with the oil companies.
Between 1973 and 1974, the NNOC, which was latangld to the NNPC in 1977, negotiated
participation in all the major companies, thus acqg large percentages in the operations of

these companies.

The crash of oil prices in the world market in 1986 below 10 dollars per barrel, rendered
further exploration totally unprofitable to the égn operators. The need, therefore, arose to
offer them a new package of generous fiscal ingesatito maintain the momentum in this
strategic sector of the economy. This package ésMemorandum of Understanding which
guarantees to the oil companies a notional margi2.® to 2.50 U.S dollars per barrel and a
royalty of 2 U.S. dollars per barrel. Oil companigserating under the various agreements
include Shell, Exxon Mobil, Chevron, EIf, Nigeria g, Texaco Overseas, Express
Petroleum/Conoco, Addax, Atlas, Amni Internation@pnsolidated Oil, Pan-Ocean, Nigeria

Petroleum Development Company, and Dubri Oil.

Currently, the Nigerian oil and gas industry isnuatrily regulated by the Petroleum Act and the
Petroleum Profits Tax Act, Cap P13 LFN 2004 (“PPY.Ah addition there are other laws that

are directly relevant to the oil industry in NigeriThese include the Petroleum Equalisation Fund
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(Management Board ETC.) Cap P11, the Petroleumugtimeh and Distribution (Anti-Sabotage)
Act.,, Cap P12, Petroleum (Special) Trust Fund ACgp P14, Petroleum Technology
Development Fund Act, Cap P15, Petroleum Trainimgfitute Act, Cap P16, Other laws that
have direct bearing on the petroleum industry idelthe Oil Pipelines Act 1956, Associated Gas
Reinjection Act, Oil Terminal Dues Act, NNPC Actdathe Oil in Navigable Waters Act. All
these laws regulate various aspects of the oilsimgun Nigeria and have changed characters in
many ways since they were first enacted. Latetaseother laws have been made such as the
Nigerian Liquefied Natural Gas Act, the Niger Deldavelopment Commission Act and lately

the Nigerian Local Content Act for the oil industry

SELF ASSESSMENT EXERCISE

1. Give an overview of the Petroleum Act.

3.3 Current Legal Developments.

While the Petroleum Act at present has seven (GUla¢ions. This statute and the Petroleum
Profit Tax Act have been amended severally overpést forty (40) years, nonetheless, both
legislation remain substantially in the originalrrfes in which they were enacted. The
circumstances are therefore such that the prinaavg fegulating the industry, the Petroleum Act,
Cap P10 LFN 2004 (and its Regulations), the Patrol@€rofits Tax Act Cap P13 LFN 2004 and
the NNPC Act Cap N123 LFN 2004 are 40, 50 and 3tsg/eld respectively.

Over this period there has been substantial growthe oil industry in Nigeria that these statutes
and other made after them have not met with thdlestgees of operation and what obtains in
practice. One of such issues is the natural ggggrorhe Nigerian Liquefied Natural Gas Act
was enacted and it has been the major law oni#ids ft is important to note, however that there

new developments which the existing statute hatenaisaged.

Thus, a draft law théetroleum Industry Bill (PIB) is currently under consideration by the
Nigerian National Assembly which seeks to merge/@ndepeal almost all the existing

legislation in the petroleum industry. The Bill wh&nally passed will contain all these existing
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Acts and regulations in a document with significamtendments and repeals of some provisions.
It will also contain additional provisions that asleemed necessary in the industry today. The
PIB is an outcome of the Oil and Gas Reforms Impletation Committee (OGIC) of the Federal
Government of Nigeria. The PIB is also the mechanier achieving the broader objectives
stated in the OGIC report of July 2008 which in€ud

» Maximization of the nation’s economic rent fronetOil and Gas Sector while not jeopardizing
the growth and development of the industry.

» Separation and clarity of roles between the b€ public agencies operating in the industry.
* Infusion of strict commercial orientation in altelevant aspects of the industry
 Fostering an enabling business environment withnimal political interference

» Reposition the nation’s Oil and Gas industryiew of contemporary challenges within the
sector both globally and in the domestic sphere

» Meeting the nation’s needs for fuels at a conipetprice.

» Maximization of local content and developmenNijerian capacity.

These objectives have been incorporated into thevBich is a large volume of document.

SELF ASSESSMENT EXERCISE

1. In a concise manner state the legal developnmentsl and gas in Nigeria.

4.0 CONCLUSION

A number of statutes have been made to regulatpdtreleum exploration in Nigeria from the
colonial period. It is seen however that the lawgh& time were discriminatory against the
indigenous peoples of Nigeria in whose places tldseere found. These provisions similarly
made discovery of oil exclusive reserve of theiBnicompanies and therefore delayed discovery
of oil in commercial quantity in the country as ythe companies of British origin were licensed
to conduct exploration activities in the countrync® the enactment of the Petroleum Act there
have been fundamental changes by the vesting avtinership of petroleum found in Nigeria in
the State.
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There are some deficiencies in some issues thedtdfie industry which has called for a reform
in statutory regulations. The result is the intrcitn of the Petroleum Industry Bill still under

consideration in the National Assembly.

5.0 SUMMARY.

A consideration of the legal developments in petrol and natural gas issues in Nigeria has
been done in this unit while an analysis of theidasovisions of the Petroleum Act has also

been made. It is hoped that when it is eventyadlysed the Petroleum Industry Bill will reduce

contradictions and unwieldiness that currentlyrattethe petroleum legislations.

6.0 TUTOR MARKED ASSIGNMENT

1. Examine in detail the legal developments indih@and gas industry in Nigeria.

7.0 REFERENCES/ FURTHER READINGS
1. Omorogbe, Y. The Legal Framework for oil Production Nigeria. In  Journal of
Economic and Resources Law, 1987.
2. Etikerentse, G, 1985, Nigerian Petroleum Law, Lagtescmillan.
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MODULE 2:

Unit 1: Theories of Ownership and control of oibagas.

Unit 2: Ownership and control of petroleum in Niger

Unit 3: Ownership and control of petroleum in otheuntries.

UNIT 1: THEORIES OF OWNERSHIP AND CONTROL OF OIL AN D GAS.

Contents
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2.00Dbjectives.

3.0Main content.
3.1 Ownership and control defined.
3.2 Absolute Ownership Theory.
3.3 Qualified Interest Theory.
3.4 Non Ownership Theory.
3.5 Ownership under the United States Law.
3.6 The Domanial system.

4.0Conclusion.

5.0Summary

6.0Tutor Marked Assignment

7.0Reference/further readings.

1.0 INTRODUCTION.

Ownership of oil and gas is a paramount topic ig discussion of petroleum. It is important

because it defines the extent of interest andsittdt any person, individual or body has in crude

oil. It has generated a lot of discussion and aeyus1 amongst the people, scholars and

government, the international oil companies andgieerality of the people. This is so because

oil is a source of wealth that has been held irezatby many people and bodies involved in oil

production, commerce, and energy supply. The iséweno owns and controls oil resources has

caused major disagreements in some instances odrtigin theories have evolved in the process

of determining who owns and control oil resources.
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2.0 OBJECTIVES.
At the end of this unit you should be able to:

i. Have a clear understanding of the concept oferahmp and control of oil and gas.
ii. Have the knowledge of the theories of ownersifipil and gas and how they have
evolved.

iii. Explain your own position on the theories froqour understanding of the topic.

3.0MAIN CONTENT.

3.10wnership and Control, Defined.

Due to its nature and importance, crude oil is sudiject to ordinary ownership just as many
commodity or substances which humans encountey dai#. Rather certain qualities have

developed over the years on the issue of ownershgpude oil and natural gas. Ownership can
be defined as the “fact of owning something”. Tonomeans something belongs to somebody.
Thus if a person is the owner of a thing, thatdghaelongs to him and he has all the right to use,
enjoy and deal with the thing in any manner he easimcluding the right to sell, hire, dispose of

the thing. It is in this sense that ownership righexercised on a property. This is however
subject to the fact that the owner of a thing stiaudt use it to disturb or interfere with the use o

another persons’ property. Here the rights andedutf each individual are determined by

existing norms and rules which form the basis wfsla

The Black’s Law Dictionary, 8edition defines ownership as: “The bundle of righlfowing one

to use, manage, and enjoy property, including ithte to convey it to others”.

Ownership has been described thus: an owner ah@ thay grant to another person many or all
his rights for a stipulated time period and stdhrain as owner. Therefore ownership has been
regarded as a magnetic coil which remains whempralent rights of ownership are removed

from it, and which attracts to itself the variodsmeents temporarily held by others as they lapse.
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Control is the direct or indirect power to direlee tmanagement and policies of a person or entity
whether through ownership of voting securities,cbhytract, or otherwise. See the Black’'s Law

Dictionary.

To control as a concept means to have the poweliré@t something. From this perspective

ownership and control are connected. The law has feshioned in different ways to regulate

how this issue is handled. Ownership and contrgbeifoleum would be discussed together in

this unit.

Ownership matters have been of great significandbe oil industry around the world especially
during the 1960s and 1970s. The issue of who owinanoong the major players in the oil
business has continued to generate interest eday.tdhe major players are the government, the
people and the operators in the oil industry. Thiéssee bodies all have major stakes which

interplay in the struggle for ownership of oil.

Certain theories have been developed and haveexVaivthe industry on the issue of ownership
of petroleum. These theories are not sacred byprarerily guiding principles that have shaped
the petroleum industry as far as the issue of osineris concerned. These are considered in the

subsequent units of this module.

SELF ASSESSMENT EXERCISE

1. Define ownership and control of oil and gas.

3.2 Absolute Ownership Theory

This theory states that the owner of a piece d larregarded also as the owner of the petroleum
lying underneath the land. Land in this regardudek everything down to the crux and up to the
sky. This fee simple or absolute ownership is haveapable of being defeated.

It is argued by Atsegbua that since oil and gasfagacious substances and therefore wonder
from one place to another beneath the surfaceeoédinth, the fee simple or absolute ownership is
defeatable. By way of illustration, if “A” owns peteum underneath his land, we may rightly

conclude that he owns the petroleum, but if thegbeim wonders from underneath “A”s land to
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“B”s land, then A no longer has any claim to thérgleum. Only B now has ownership. This
theory is now well recognized in the State of Texathe United States of America. It states that

Petroleum (oil and gas) is capable of being ownddé simple.

For instance oil resources could be owned exclisiby the State or in some cases by
individuals or private enterprises. It could als® ®wned jointly by the State and the private
sector. In Nigeria, it seems the absolute ownerbkiphe States is the order of the day. This is
clear from the provisions of section 1 of tRetroleum Act, which provides that the entire
property in Petroleum shall vest in the State. Tmiiseral oil is absolutely owned but by the
State.

Comparative studies has now shown that petroleurapsable of been owned. In some province
in Canada, private ownership of oil and gas in stilh exists. This is however, an exception
rather than the rule. Some other provinces haveedeasl and gas in the crown. For example, in
the province of Alberta, private ownership of afldagas in situ constitutes 10% of the mineral
rights holdings, while in New Brunswick, all oil drgas are vested in the crown, just like in

Nigeria.

SELF ASSESSMENT EXERCISE

1. Explain briefly the absolute ownership theory.

3.3 Qualified Interest Theory.

This theory states that petroleum cannot be owne i is captured and reduced into
possession. It follows therefore that ‘A’s ownepsbf petroleum underneath his land is qualified.
‘A’ can also claim ownership of the oil and gasé reduces them into possession. In the view of
Atsegbua, this theory is derived from the concégemenaturae(i.e. wild animals). An analogy

is often drawn between wild animals and petrole8mce in law, wild animals are not capable of
being owned until they are captured and reducedpossession, it is also argued that petroleum

being similar to wild animals, cannot be owned lutitiey are captured and reduced into
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possession. This analogy is false and has beereditad in North America where it was first

propounded as there is no similarity between wilenals and petroleum.

To Omorogbethis theory obtains in states such as Californ@ ladiana in the United States of
America. Under this theory the land owner is said to have title to the oil and gas in situ
because of the fact that he can be divested bypalyaiwithout consent and without any liability
on the part of the person causing the drainage.edewy he does have a property interest which
is more than a right of capture. All the landownever a common reservoir are designated as
collective owners, equal rights to take oil frone tleservoir. The respective landowners do not

have title to the specific oil and gas underneldirtrespective land.

The effects of the two theories are similar in picat terms. In both the absolute and the
gualified theories the land owner is not in factitted to oil and gas beneath his land. What he
has are the rights to sink as many wells as heedesubject to good operating practices, and to

extract as much oil and gas as he can produce.

3.4 The Non- Ownership Theory.

This theory states that petroleum is not capablevaiership since it is fugacious. In essence,
since petroleum is like a fluid that can move frone place to another it cannot be owned in the
strict sense of the word. There is not much supfoorthis theory as modern practice show that
petroleum though may move form one place to theroth still subject to ownership by the

person or authority that captures it at any paldicpoint in time.

SELF ASSESSMENT EXERCISE
1. What are the major features of the three ownethleories above? Compare and contrast

these theories.

3.5 Ownership Under United States Law.

The oil industry originated in the United StatesAoherica. America has ever been the home of
free enterprise. It is therefore not surprising tinaike other parts of the world, there has been
private ownership of mineral resources, includirggrgeum right from the inception of the
industry.
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Ownership in the United States of America is comgalfy different in another major respect. In
certain jurisdictions ownership of ail situis not recognized and ownership is said to ocaly o
when the oil has been produced and reduced to ggiese This was the position in the early days
of oil industry when there was little knowledge abthe movement of petroleum underground. It
was only clear that it was capable of moving fromder one piece of land to another. In the case
of Barnard V Monongahela Natural Gas Co. 216, pa.3&&A. 801 (1906Yhe court refused to
enjoin drilling by an adjacent land owner allegedbe draining oil from a reservoir under the

plaintiffs land, holding that the plaintiff remedyas “’self help in drilling his own well”.
3.5 The Domanial System
The domanial law system provides for the vestingwhership rights in the sovereign. This is
the most prevalent system of ownership of mineftsactically every country, with the major
exception of the Untied States, retains sovereights over all mineral deposits. In many of
these countries this right is enshrined in therrotes legislations and constitutions.
In Nigeria bySection 44(3) of the 1999 Constitutiothe

.... entire property in and control of all mineratsineral oils and natural

gas in under or upon any land in Nigeria or in, @mdr upon the

territorial waters and the Exclusive Economic zohéligeria shall rest in

the Government of the Federation and shall be gethan such manner

as may be prescribed by the National Assembly.

The same provision is in thetroleum Act to the effect that

the entire ownership and control of all petroleum under or upon any
lands including and covered by water) which is:igan Nigeria or (b) is
under the territorial waters of Nigeria, (c) forrpart of the continental
shelf; or (d) forms part of the Exclusive Econordane of Nigeria.

A similar provision is made in thexclusive Economic Zone Acthat:

.... Sovereignty and exclusive rights with respedhi® of exploration and

exploitation of the natural resources of the sdabebsoil and superjacent
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waters of the Excusive economic Zone shall vethenFederal Republic of

Nigeria and such rights shall be exercised by #aeFal Government......
These provisions mark the domanial theory by withehownership of mineral oil is vested in the
State. In the case of Nigeria it is the Federal€&oment which is the symbol of the State. In this,
no individual or groups of persons or community day claim to ownership of any mineral

resources including petroleum whether it is foundteir land or not.

SELF ASSESSMENT EXERCISE

In a concise manner state the legal developmerds ahd gas in Nigeria.

4.0 CONCLUSION

The fact that petroleum is capable of being owrsea iruism. It is only the form in which it can
be owned that has generated a variety of opiniorma £xperts. Each of the theories is subject to
peculiar circumstances of the country and the gowents who are responsible for the
management of the natural resources of that pétiaountry. From a general view oil is
capable of absolute ownership while on the othexdha may be said that it is not capable of

absolute ownership because of its unstable characte

5.0 SUMMARY.

The theories of ownership that we have examindatigunit have all been put to practice in one
form or the other as it is suitable to differentimas. While some are peculiar to some countries
like the United States of America having originatemm some states in that country, others are
more universal in nature and can be found in mamspf the world like Nigeria. An example of

this is the domanial system. It should be noteddwmwthat these theories are not immutable.

6.0 TUTOR MARKED ASSIGNMENT

1. Discuss in detail any two theories of ownersifipetroleum.

7.0 REFERENCES/ FURTHER READINGS
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1.0INTRODUCTION.

A cursory view of the statutes in Nigeria will sholmat it has demonstrated tendency towards the
application of one or more of the theories of owshgr of petroleum in its laws. These tendencies
can be seen under certain major statutes. Thestar€onstitution, Petroleum Act, Exclusive
Economic Zone Act and the Land Use Act. Each omthweould be treated to bring out their

provisions as related to ownership and controlilodired gas in Nigeria.

2.00BJECTIVES.
At the end of this unit you should be able to:
i. Have an understanding of the provision of the gtuigin on ownership of property as it
relates to mineral oil.
ii. Understand what vesting ownership of petroleumhia State means in view of the
provisions of the Petroleum Act and the Excusiverteenic Zone Act.
iii. Relate your previous knowledge of theories of owhgr of oil and gas to what obtains in

Nigeria and draw your own conclusion.

3.0 MAIN CONTENT.

3.1 The Constitution

The Constitution is the supreme law of any countrys the fundamental basis upon which all
other laws are based. It makes provision for theegd structure of government and the
administration of the machinery of state. It alsovides for individual rights and duties, the

powers of government authorities and agencies. rigig to own property in Nigeria is a
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fundamental right provided for i®ection 430f the Constitution of the Federal Republic of
Nigeria, 1999 (the Constitution) to the effect that
Subject to the provisions of this Constitution, mveitizen of Nigeria
shall have the right to acquire and own immoveagbbtperty anywhere
in Nigeria.
This is the general provision establishing the trighown immoveable property in Nigeria by
every citizen. Immoveable property normally inclsdand and building. By this provision the
right to hold a land and use it for several purgoddne constitution continues 8Bection 44 (1)
by taking measures to protect this right whenatest that:
No moveable property or any interest in an immolegaboperty shall be
taken possession of compulsorily and no right @ranterest in any such
property shall be acquired compulsorily in any pEriNigeria except in
the manner and for the purposes prescribed by atHaty among other
things-
(a)requires the prompt payment of compensation thexgénd
(b)gives to any person claiming such compensatioghd af
access for the determination of his interest i@ finoperty and the
amount of compensation to a court of law or tridumabody having
jurisdiction in that part of Nigeria.
While the constitution gives these protectionstfa rights created for an individual to own
both moveable and immoveable property it neveriselgives certain restriction to the
enjoyment of this right. This occurs in any sitoatiwhere any law imposes tax, duties or
penalties on the property. Such restriction wiloabpply where there is any imposition of

penalty or forfeiture for the breach of any lawe $gnerallysubsection (2) of Section 44.

Section 44(3) of the 1999 Constitutiohowever states that the
. entire property in and control of all mineralsjneral oils and
natural gas in under or upon any land in Nigerimpunder or upon the

territorial waters and the Exclusive Economic zoh&ligeria shall rest
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in the Government of the Federation and shall beaged in such

manner as may be prescribed by the National Assembl

This provision clearly vests the complete ownersinp control of all minerals, mineral oil and
natural gas in, under or upon any land in Nigemidhe Government of the Federation. It also
covers mineral oil found in the territorial watexsd the Exclusive Economic Zone of Nigeria.
The constitution thus excludes the right of anysparto own any of these minerals while it has
been made the property of the State. This impasiia major one as it is contained in the basic

law of the land.

The constitution entrenches this provision of vestwnership in the State to reinforce similar
provisions in other statutes like the Petroleum, &&Z Act and the Land Use Act. As it were
this provision will be very difficult to change ewven discarded as such action will have to go

through a rigorous amendment exercise of the Cotistn.

SELF ASSESSMENT EXERCISE
1. Explain the concept of ownership of mineralioithe Constitution of Nigeria.

3.2 Under the Petroleum Act.
The Petroleum Act as we have noted in the courski®ktudy is the major legislation on oil and
gas in Nigeria. It states in Section 1(1) as fodowthe entire ownership and control of all
petroleum in, under or upon any lands to which seistion applies shall be vested in the State.”
SeeSection 1 (1) of the ActThis provision applies to all land (including lacdvered by water)
which is:

a. Nigeria; or

b. Is under the territorial waters of Nigeria,

c. Forms part of the continental shelf; or

d. Forms part of the Exclusive Economic Zone ajéYia.” SeeSection 1 (2).
By vesting the ownership in petroleum and natueal ip the State, the Act has made the Federal

Government the only authority that has right of evahip in these resources. Before the
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enactment of Petroleum Act there were statuteddiththe foundation for the State ownership of
crude oil. These were the colonial enactmentsvileat made to regulate mineral oil or petroleum

exploration.

The Mineral Oils Ordinance of 1914was enacted to regulate the right to search fan, amd
work mineral oils in. By another amendment in 198% legislative competence of Nigeria's
Federal legislature was pronounced over the sulbmaareas of other waters which the
legislature may decide to legislate upon in futurematters relating to mines and minerals.
Section 3 (1) of the Minerals Act 1946stipulated that: “The entire property in and cohof all
mineral oils, on, under or upon any lands in Nigeand all rivers, streams and watercourses

throughout Nigeria, is and shall be vested in tlogva.”

The crown is the State which is represented byGtreernment of the Federation in Nigeria now.
These provisions were thus inherited and reenantedthe Petroleum Act. It gave the colonial
British Government the sole authority to determivi® carries out mining of mineral resources
in the country. This was a good way of increashngrevenue source of the colonial government
as the crown was fully in control of who to grahetlicence to search for petroleum. This is
evident inSection 6(1)of the Mineral Oil Ordinance which provided as follows

No lease or license shall be granted except tateslBsubject or to a British

Company registered in Great Britain or British Goloand having its

principal, place of business within her majestyanihion, the Managing

Director (if any) and the majority of the othereatitor of which are British

subjects.
The ordinance had thereby restricted the grantiniipe oil exploration licence or lease to only

British subjects and companies, excluding othepnats and even the citizens of Nigeria.

The Petroleum Act repealed all existing law on maheil when it was promulgated and it had
consequently vested the ownership of petroleumdanrany land in Nigeria in the State thereby
giving the Federal Government the strength to bl mining and exploration operation for oil

in the country.
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SELF ASSESSMENT EXERCISE
1. Evaluate how ownership of oil has been grantetbuthe Petroleum Act.

3.3 Under the Exclusive Economic Zone.
In order to extend the area in which natural resegircould be sought for the country, the
Exclusive Economic Zone Act was enacted in 197& Abt is now Cap E17 LFN 2004. The Act
among other things states that the excusive ecanoonie of Nigeria shall
be an area extending from the external limits eftdrritorial waters of Nigeria
up to a distance of 200 nautical miles from thesbas from which the breadth
of the territorial waters of Nigeria is measur&ee Section 1 (1) of the EEZ
Act.
In essence the area in which Nigeria can accessratinil has been extended. The Act then
makes the Federal Government the only authoritydbald explore petroleum and natural gas in
the Exclusive Economic Zone of Nigeria by the folilog word inSection 2 (1) of the Act
. Sovereignty and exclusive rights with respectthe exploration and
exploitation of the natural resources of the sealsedbsoil and superjacent
waters of the Excusive economic Zone shall vesthan Federal Republic of
Nigeria and such rights shall be exercised by #@eFal Government......
This has certainly consolidated the powers of thdefal Government in respect of ownership
and control of mineral oil resources. The Act délnthe Excusive Economic Zone of Nigeria.
Within this zone, and subject to universally redegd rights of other States, Nigeria would
exercise certain sovereign rights especially iratreh to the conservation or exploration of
natural resources of the sea bed, its subsoil apergmcent waters.
The control by the Federal Government only of theezis further demonstrated by the power to
establish operational structures on the area fer ghrpose of exploring and exploiting,
conserving and managing the natural resources thed activities for the economic exploitation
of the zone. The Federal Government may also pemyibody to erect any structure in the place

for the same purpose. S8ection 3 (1) and (2) of the EEZ ActAny violation of the provisions
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of the Act as to exploitation of natural resourdesthe zone is an offence which attracts

punishment in form of fine or imprisonmefee Section 3 (3).

SELF ASSESSMENT EXERCISE

1. What is the exclusive economic zone?

4.0 CONCLUSION

The vesting of ownership of petroleum and natueal ip the State as demonstrated under certain
Nigerian statutes have a far reaching effect onritjets of the citizens. It is an exercise of
domanial right over the resources in the State. Gbeernment assumes full and total control to
the exclusion of any other person. While this mayabdesirous position when viewed from the
point that mineral resources explored would betipinsed for the over all benefit of the entire
country, it is to be noted that the communities alahs that have direct linkage to the land in
which these resources are found are more oftereciegl in the sharing of the income from these

resources.

5.0 SUMMARY.

In this unit we have discussed the form of owngrdhat is practised in Nigeria. This we have

done by going through three main statutes: the ftatisn, the Petroleum Act and the Exclusive

Economic Zone Act. Other earlier statutes whichnfdhe basis for the present situation were
also considered. All these have shown the extetitepowers of the Federal Government in the
ownership and control of petroleum and natural gas.

6.0 TUTOR MARKED ASSIGNMENT

With statutory references discuss the evolutiothefconcept of state ownership of petroleum in

Nigeria.
7.0 REFERENCES/ FURTHER READINGS.

1. G. Etikerentse, 1985. Nigerian Petroleum Lawn@dan: Macmillan).
2. L.H. Schatzl, (1969) Petroleum in Nigeria Ibadarford University Press.
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UNIT 3: OWNERSHIP AND CONTROL OF PETROLEUM IN OTHER COUNTRIES.
Contents
1.0 Introduction.
2.0 Objectives.
3.0 Main content.
3.1 United States of America.
3.2 Mexico.
3.3 Canada.
3.4 Britain.
3.5 Developing countries.
4.0 Conclusion.
5.0 Summary.
6.0 Tutor Marked Assignment.
7.0 Reference/further readings
1.0INTRODUCTION.
The various countries have different means of gmd ownership and control of oil. Each
country has its peculiarities depending on its gaoknd and experiences as it relates to oil. We
shall consider the way petroleum has been exploredme major oil producing countries and
how it has been regulated.
2.0 OBJECTIVES.
At the end of this unit, you should be able to:
i. Identify the various theories of petroleum that @racticed in certain oil producing
countries.
ii. Know the background to oil exploration in andntrol of same in the selected
countries.
iii. Understand in detail the idea behind the cqtad petroleum ownership in these

countries.
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3.0 MAIN CONTENT.

3.1United States of America.

In the United States oil is found in many partgh@ country. In these places where it is found
there has been freedom of exploitation. This sabge of the rule that applies in some of the
States that the owner of the land in which petnolési found may lay claim to it to some extent.
There has been private ownership of petroleumercthuntry since the inception of the industry.
Ownership in the United States of America is cotaalpy different in another major respect. In
certain jurisdictions ownership of ail situis not recognized and ownership is said to ocaly o
when the oil has been produced and reduced to gmiese In the case oBarnard V
Monongahela Natural Gas Co. 216, pa.362, 65A. 801906) The court refused to enjoin
drilling by an adjacent land owner alleged to bairing oil from a reservoir under the plaintiffs

land, holding that the plaintiff's remedy was “*kelp in drilling his own well”.

Individual coastal states have some level of aitthon the mineral oil that is found in such a
State. Therefore the Federal Government does rdtaiisolute ownership as is the situation in
some countries but holds the right jointly with B&ate government.

In the case of)nited States Vs. Louisianadecided in May 1960 the Supreme Court of the
United States held that coastal states can hanegainership of oil with the Federal

Government.

The right of private ownership of mineral resouritethe United States of America has also been
canvassed by Jan G. Laitos, a Professor of Lanetiuhiversity of Denver College of Law. In
his words:

The private property interest is what is ownedHh®ywould-be

developer and user of the resource. In the UnitateS,

mineral, energy, and water resources may be priyaieined

SELF ASSESSMENT EXERCISE

Give an account of the ownership theory practiceithé United States of America..
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3.2 Mexico.
Prospecting for petroleum is a vital industry inx®. It has surpassed mining of silver and

copper which are historically the most importarmtustryin Mexico.

Until the 1930s many of Mexico’s natural resourgese primarily controlled and operated by
foreigners. After the Mexican Revolution, the natibegan to nationalize many of its basic
resources and industries. The nationalization efgétroleum industry in 1938, which had been
owned primarily by U.S. firms, signaled the newd#rs Mexico was willing to go to assert its
sovereignty and regain control of its resourcesrdf®im in Mexico is extracted, processed, and
sold by Petroleos Mexicanos (Pemex), a governmentd company. Although most mining
firms that the Mexican government once owned haenlprivatized, or sold to private investors,

the petroleum industry remains largely in governiiemds.

SELF ASSESSMENT EXERCISE

Briefly explain the ownership of oil in Mexico.

3.3 Canada

In Canada oil production drives the economy alahgsither factors. The country’s vast areas of
land have oil produced from several parts. Albe&rtane of the major province that produces oil.

Throughout the 1990s and early 2000s, growth in diieand gas industries helped fuel a

prolonged economic boom in Alberta.

Individual federating state ownership of oil is gtfeed in Canada. This has left each of the
provinces that make up the country to developws exploration plans that are pursued locally

and set to drive the national economy.
SELF ASSESSMENT EXERCISE

Take note that individual federating states or progs hold ownership in interest in oil and gas

in Canada.
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3.4 Great Britain

In Great Britain, an attempt to vest ownership @f@leum in situ in the crown by a bill of 1917
was foiled by protests. The question of ownershiled, which supports the mineral, was not in
dispute at all. Land belongs to the crown. Becaiisbese protests, all that the Petroleum
(Production) Act of the following year (1918) could was to focus on competitive drilling
problems by forbidding any searching or drilling &l otherwise than by persons acting on

behalf of the government.

It was the national government of the early thertiéhich settled the problem of ownership when
thePetroleum (Production) Act of 1934vested in the crown the property in all petroleamsitu
in Great Britain, together with the exclusive rigiitsearching and drilling for it. The law has

remained so since then.

SELF ASSESSMENT EXERCISE
State the system practiced in Britain and the selelaw.

3.5 Developing Countries.

Among the developing countries, from the South Aozeto Africa and Asia, there are various
laws and policies in regards to ownership and obwofrpetroleum and natural gas. In Venezuela,
petroleum, dominates the economy. TWenezuelan Mining Law of December 29, 1944s
amended, declares all mines, seams, beds or muepakits to be public utility and under that
country’s constitution they are only to be explditander a concession granted by national
executive power. Thus, any international oil compan a private company that seeks to carry
out any mining operation in that country must tfeater into agreement with the government of

the country which holds all executive authoritytbe mineral resources in the country.
TheLibyan Petroleum Law is more categorical. It declares all petroleuntsmiatural state in

strata to be the property of the state and no persay explore, mine or produce petroleum

without a permit or concession.
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The Zambian Mines and Minerals Acts No. 32 of 197@ests the property in all minerals in the
state for the common benefit of the people notvethgding any right of ownership or otherwise
which any person may possess in and to the odrat Under which minerals are found or

situated.

Similarly theMines and Mineral Act of Botswanavests the ownership in all minerals including
petroleum in the state for the common benefit efibople in spite of any right of ownership or
otherwise which any person may possess in ancetoittor land under which minerals are found

or situated.

In Indonesia the government enacted two major laws in 1998melythe Law of Regional
Autonomy and theLaw on Inter-Governmental Fiscal Relations The first law grants
extensive authority to 26 provinces in all matiaduding small-scale mining except defense,
foreign, judicial, monetary and religious affaiffie second law, to be enforced by the Ministry
of Finance, provides a specific share of revent@s Dil, gas and mining development to

mineral resource-rich provinces.

In Saudi Arabia, the oil industry is the most important sectortbé Saudi economy. Saudi
Arabia’s proven petroleum reserves amount to onetficof the world total. The major oil fields
are in the eastern part of the country and offsithe Persian Gulf. Because the country has
relatively small internal demand for oll, it expornhost of its production. It is the largest exporte
of petroleum in the world—in 2002 Saudi Arabia extpd about 6 million barrels per day—and

has the power to influence world oil prices.

State ownership of oil is recognized in this coyntrith the royal government holding the
mineral oil in trust for the entire citizens of theuntry. The state-owned oil company engages in

joint ventures with foreign partners for the protioc of petroleum.

SELF ASSESSMENT EXERCISE

Carefully mention the laws of the countries thaldeith ownership of oil.
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4.0 CONCLUSION

The point must be made that there is no countrgiBpally that is practicing one theory or
another as it is not so stated in their laws onop&im, but a thorough analysis of the provisions
of these several laws will indicate the type ofdtyethat is dominant in a particular legislation.
Furthermore, the law of a country on the subjecy mantain a combination of application of
theories of ownership of mineral oil resources.e@ming that is common to all is that ownership

is vested in the state in order to harness thaureas for the benefit of the entire country.

5.0 SUMMARY.

We have considered the ownership theory in the ddnibtates of America which permits
individual state ownership and even private ownergi few States. The situation is similar in
Canada and Mexico where State ownership is practoeept that private ownership is not
granted. In the developing countries mentioned labsdtate ownership of oil is the system.

This has been shown in the laws of these courttregshave been treated in this unit.

6.0 TUTOR MARKED ASSIGNMENT
Make a comparative view of the ownership conceptragthe developing countries

and others with specific reference to the lawsheké countries.

7.0 REFERENCES/ FURTHER READINGS
1. African Network for Environment and Economic tites [ANEEJ] 2004. Oil of Poverty in
Niger Delta, publication.

MODULE 3:
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Unit 1: Types of interests in petroleum exploration
Unit 2: Production Contracts.

Unit 3: Participation Agreements in Nigeria.

Unit 4: Oil Exploration Licence and Mining Lease.

UNIT 1: TYPES OF INTERESTS IN PETROLEUM EXPLORATION .

Contents

1.0 Introduction.

2.0 Objectives.

3.0 Main content.

3.1 Concession.

3.2 Traditional concession.

3.3 Modern concession.

3.4 Effect of concessionary rights on natural gas.
4.0 Conclusion.

5.0 Summary.

6.0 Tutor Marked Assignment

7.0 Reference/further readings.

1.0 INTRODUCTION.

In oil and gas exploration there are certain irgeréhat can be created. These interests are basec

on the parties’ interests and background. Concessione of the main interests that can be

created. It is perhaps the longest existing fornmt&rest in oil and gas. Many of the developing

countries that are oil producing would easily gnajor concessions to the oil companies due to a

number of factors. Concession would be considerddis unit in its traditional and modern form

as it pertains to oil and natural gas.

2.0 OBJECTIVES.
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At the end of this unit you should be able to:

i. Understand the meaning of concession.

ii. Know the types of concession that can be found.

iii. Identify the similarities and differences tharte present in the traditional and
modern concessions.

iv. Understand the effect of concessionary agre¢srmamnatural gas.

3.0 MAIN CONTENT.

3.1 Concession.

Concession is defined in the Black’s Law Dictionagighth edition as “a government grant for

specific privileges; the voluntary yielding to antend for the sake of a settlement; a rebate or
abatement.” In international law, a contract in evha country transfer some rights to a foreign
enterprise, which then engages in an entity (s&cmining) contingent on state approval and

subject to the terms of the contract.”.

The word concession meafgrants; the regular method by the common law ahsferring the
property of incorporeal hereditaments or, suchgfiwhereof no livery can be had.” See William

Blackstone, Commentaries on the Laws of England, 3166.

It is the agreement which hands over and transftsin interest in a property to another person.
It is very common in landed property like housediand other infrastructure that requires to be

worked upon. It is a common type of agreement inemal oil transactions.

It has been used for a long time in many partshefworld for transfer of interest in land and
resources from one party to the other. The intesasbrmally not an outright sale or purchase but
for a certain period of time. This is usually beémdghe company and the state that has petroleun
embedded in its land. It does not involve comptedasfer of the land as it were but it signifies

the permission by the country owner to the compghaywants to work upon and use the land.
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3.2 Traditional Concession.

Traditional concession was the earliest type ohrayement between governments and the
international oil companies. This was an agreenveméreby the oil company received the
exclusive right to explore for petroleum and ifnppégum was discovered, to produce, market and

transport the oil and gas. In return, the compamg ppecified costs and taxes.

These concessions had certain characteristics.afidae was often very large. In many cases it
extended over the whole of the land in the nafildre duration was very long, usually between
forty years to seventy-five years. They were irnpees$ of very large areas of land of the host
country. In Nigeria for example, the concessiomggd to Shell in 1938 was in respect of the

entire mainland of Nigeria.

The rights granted were sometimes so extensivatibgtcannot be differentiated from a freehold

interest, with the companies being granted plenghts over the whole area.

The company was often granted extensive rights allethe mineral deposits in the area. It
usually had exclusive ownership of and was frealispose of them as it deemed fit. The

following is an example of this type of clause fdun a concession agreement in Oman in 1937:

In consideration of the payments described in Agti¢..) the Sultan
hereby grants to the company for the remainderhef geriod of this
Agreement the exclusive right to explore, searah dill for, produce,
win, refine, transport, sell, export and otherwissal with or dispose of
the substances and to do all things necessaryilfor any of the above

purposes within the Leased Area.”

This was the pattern during that time. In Saudibfaaa major country in the Middle East
commercial quantities of oil were discovered in 898ut large-scale exports was delayed until
the 1950s. Initial exploration and drilling werermmad out by the Arabian-American Oil
Company (Aramco), the operating company of Standataf California (Socal), an American

company. Several other U.S. oil companies acquahedes in Aramco in 1948.
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An oil concession covering the entire kingdom waanted to the Standard Oil Company of
California. The King received for the concessionimmediate payment of $1,500,000 in gold.
He was to receive $750,000 yearly during the ye&msxploration and prospecting. As soon as

oil production began, he would be entitled to rtigalwhich would increase with production.

The Standard Oil Company had previously held a ession in El Hasa, a province on the
Persian Gulf. This very important concession insegla America's interest in the Arabian

Peninsula.

The prospects of important oil fields in Saudi Aeatvas very good and the advanced countries
were able to use the concession to get what theyeaddrom the oil rich nations while the latter

was willing to enter into such concessions fosgeming ‘benefits’.

This was because it was thought that the resutogglties would be of considerable importance
to the financial strength of the Arabian Kingdonmdawould enable the King to realize his

intention of forming an army on modern lines.

The United States maintained friendly relationshwitaudi Arabia during this period and was
granted important concessions, especially for ttgo#ation of oil to American interests. The
American Gulf Oil Corporation owned jointly with éhAnglo-Arabian Oil Company also had

concession on Kuwait on the Arab mainland.

For all the oil produced the companies working iat#a on oil paid a royalty of 4 shillings in
gold a ton or about 20 cents a barrel to the Kih@audi Arabia who, in addition, was being

provided with his petroleum requirements free arge.

Financial benefits in most cases were minimal dtehaidiculous. In many cases the companies
paid a nominal rent of 150 pounds for a whole cesimm plus a bottle of rum. Royalties were
based on volume or output, rather than value. F@mple, the Iragi Agreement with the
Khanaquin Oil Company in 1926 called for paymenfafr gold shillings per ton of crude oll
produced and saved; the 1949 Agreement between 3Baalia and Getty Oil provided for a
royalty of US $00.55 per barrel.
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Originally, no income tax was levied, but by 19%@ ttoncept had gained general acceptance,

and was frequently at a rate of 50 per cent.

These characteristics of the concession were glesuitable and lopsided in favour of the oll
companies, and therefore, such arrangements wat#euto survive decolonization and the “new
international economic order.” The traditional cession is therefore regarded as discredited

form of contract and the very word ‘concession’ had connotation in many countries.

This prejudice stems more from the main featuregheftraditional concession, than form the
contact type. Agreements similar in form to the agmsion thrive all over the world in a

modernised form, and often in a different name aghcence, permit, lease or agreement.
SELF ASSESSMENT EXERCISE

Assess the relationship of the oil companies ardthproducing countries under the traditional

concession.

3.2 Modern Concession.

Modern concession is similar to the traditional amssion in many ways. It is also an
arrangement whereby the oil company receives thiigixe right to explore for petroleum and if
petroleum was discovered, to produce market amgp@t it. The company paid specified costs

and taxes to the State that has the crude oil.

It means that under this type of concession “themany has rights over the produced petroleum
and owns it as from the point of extraction.” linsw called by various names such as licence or

lease, but it is still the most widely used typeagfeement.

The terms that characterized the old concession@kechanged. The duration is normally for an
initial period of twenty years. The area of coverdgas also been reduced. In Nigeria for

instance, the maximum area that can be granted timel®@il mining lease is 500sqg. miles.

The company is usually given rights only in respeticrude oil and sometimes natural gas.
Financial obligations are greatly increased, congsaare liable to rents, royalties, and a higher

tax rates which captures between 55 and 90 perofehé economic rent for the state. Petroleum
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in situ remains at all times the property of thatestin almost all agreement of this nature.
However the contractor still has extensive rightsrahe petroleum, being granted ‘the exclusive
right to explore, search and drill for, producegrst transport and sell petroleum within the

Concession Area.’

The contractual arrangements which form the undeglframework are usually not designed to
cope with delimiting the rights and duties of pestwhose circumstances are likely to change
significantly during the contract period, which eages 25 years in respect of an industry which

is volatile and unpredictable by nature.

In the twentieth century, the oil industry has hadccommodate far-reaching and fundamental
changes. From the inception of the industry inghevious century, until about thirty years ago,
all aspects were firmly under the control of thiernational oil companies. Originally these were
the companies now commonly called the “Seven Si5téne majority of whom were based in
the United States. These companies originally dpdrawvithin the Western hemisphere

particularly in America, where there was, for aggreriod, an oil boom.

Later they diversified and started exploration thes countries. Somehow they do not appear to
have diversified during that period into other Epegan countries, but rather into Latin America,

the Middle East, and later into Africa.

The company went forth with the full overt or caveacking of its government, to negotiate with
a poor and comparatively ignorant country undemomial domination, in respect of its oil
resources. Often the country had no option buttede to the company’s request.

The rights granted were known as concession oreaggrts “both of which names implied that
the countries were on equal footing, in fact thesravand are not.” The truth is that they exist
under two different legal systems. However, the gany was invariably stronger politically,
economically and financially, and these facts weflected in the terms of the concessions.

As the oil producing grew more aware they also beraissatisfied with state of affairs. Thus
the principle of profit-sharing was initiated atetmstance of Venezuela in 1950, and a tax of 50

per cent was imposed by Saudi Arabia.
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Another situation of the changing phase of theitiathl to the modern concession is that of oil
found in the Sahara. Until the early 1950s the dahgign capital participating in Saharan oil
ventures was invested by Royal Dutch. Later, ergdw British and American companies got
interested in obtaining drilling and explorationrpés. Permits were granted normally for five
years and were made renewable for two similar deridhe applicant, however, must surrender
half the territory on the first renewal and one rigraof the remaining area on the second

renewal.

One of the most successful stories of nationabratias been the Venezuelan oil which occurred
during the nineteen seventies. The Venezuelan madimtions affected exploration and
production concessions as well as pipeline, stofagdities and refineries. The Venezuela
legislation authorising government could enter inireements with various oil companies to
continue to assist the oil industry.

The formation of Organisation of Petroleum Expat@ountries (OPEC) in 1960 can be seen as
a response by the oil producing countries most bickv were developing countries, to the

domination of the system by the foreign oil compani

SELF ASSESSMENT EXERCISE

1. What are the essential features of a modernessiun?
3.4 Effect of concessionary rights on natural gas.

The issue of concession of natural gas has a Bfigtiterent background from crude oil. This is
due primarily to its nature and rather late disegv@hough it had been discovered a long time
ago along with petroleum it was not harnessed umdihy years later. Although the traditional

concessions provided for only petroleum, oil or enal resources.

But with the changing times and improvements inht@togy, natural gas is considered
specifically in many modern concessions. Moreower introduction of new clauses in modern
licences and leases envisage discovery and exploraf natural gas. For example in the

Petroleum Act reference is made to natural gas.dvewother legislations that regulate natural
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gas in Nigeria like the Nigerian Liquefied Natuf@hs (NLNG Act) make explicit provision for

natural gas production.

Another major example is Saudi Arabia which begandpcing natural gas liquids in 1962. By
the late 1990s plans were put forward to exploit kingdom’s other gas fields. In June 2001
Saudi Arabia awarded concessions for the projectseveral foreign companies, marking the

return of foreign companies for the first time €rk975.
SELF ASSESSMENT EXERCISE

1. The earlier concession agreements did not iechatural gas but it was recognised later.

Explain this statement in your understanding.

4.0 CONCLUSION

Traditional concession being the earliest type mfcession was able to assist the international
companies to ride rough shod on the oil producmgntries who are usually willing and ready to
hand over large areas of land to the companiegXploration often for a long period of time.
Under this system also the terms of contract waseerfavourable to the oil companies and their

parent countries.

However with the changing times and awareness byoth producing countries, concessions
began to include more favourable terms under thdemmo concession, which often come in

different modes.

5.0 SUMMARY.

It has been seen that concession is the type ekawnt that is made in respect of the use of land
and its resources between the host country andaimpany. We therefore treated the traditional

and modern concessions and examples of countrieeawhey have been used in oil exploration.

Furthermore, we have considered the issues invaivedtural gas concessions to the effect that

natural gas is often covered by oil concessionsamdetimes are not so covered.
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6.0 TUTOR MARKED ASSIGNMENT

The international oil companies were generally mfareoured in exploitation of mineral oil

under the traditional concession. Do you agree?

7.0 REFERENCES/ FURTHER READINGS
1. Black’s Law Dictionary, Eighth Edition, by Bryan
2. Omorogbe Y. (1997), The Oil land Gas IndustmplBration and Production
Contracts. Lagos: Shaneson Publishers.
3. Asante S.K B “Restructuring Transitional Minehgreements 73 (1979) A.JI.L.
4. Smith, D.L & LT Well ‘Mineral Agreements in Delping Countries: Structures and
Substance”. Vol.69 (1975) AJIL.
5. Atsegbua, L. 2004, Oil and Gas Law in Nigeridgdry and Practice, 2nd Edition, New Era

Publications, Benin.
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5.0 Summary
8.0 Tutor Marked Assignment

9.0 Reference/further readings.

1.0 INTRODUCTION.

In the last unit we dealt with the concessionsiimied gas and how these have evolved. This unit
will discuss petroleum production contracts. Thesetracts exist alongside the concessions that
have been granted in form of licence and leases@lagreements range from the production
sharing contract, risk service contract, to theepggrvice contract and the technical assistance

agreement which are treated in this unit in segelenc

2.0 OBJECTIVES.

At the end of this unit you should be able to:

i. Understand the various petroleum production iamts available.

ii. Understand the type of production sharing cacttapplicable in Nigeria.

iii. Distinguish among these various agreements.

3.0 MAIN CONTENT.

3.1 Production sharing contract.

Petroleum sharing contracts are legal arrangementkich crude oil is shared by the parties in
prearranged proportions. The petroleum sharingraonoriginated in Indonesia where it was

first used for agricultural contracts. Accordingdome it was first used for crude oil in Iran.

Since then it has proved extremely popular, amsl éxtensively used in several countries in the

world.

In a standard PSC the company bears all the riskxmloration, and is often in charge of the
operations and management of the contract arean\dhé discovered in commercial qualities,

the company is entitled to recoup its investmerdsfthe crude oil produced from the contract
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area. This portion of oil is often referred to astcrecovery oil. Percentages of production set
aside for cost recovery vary between 20 perceriOt@er cent. The remainder is then shared
between the National Oil Company (NOC) of the aibgucing country and the company in

predetermined proportions.

This is often referred to as the production splitgd a great disparity exists world-wide between

the ratio of production splits.

Unlike the concession, ownership of petroleum disced remains vested in the State or its NOC
and the contractor does not acquire title to itarshof the petroleum until the oil reaches a
mutually agreed point.
This is unequivocally stated in a Peruvian PSC:
1.1 “Petroperu is the title holder of the Contract Ardae hydrocarbons “in
situ” belong to the State. The hydrocarbons extddielong to Petroperu.
Through the present contract PETROPERU engagexciasive form, the
services of the CONTRACTOR to perform Petroleum @pens in the
Contract Area, in accordance with, the provisiofighe pertinent laws,
established through Law Decrees 22774 and 22775o#mer pertinent
legislation.
1.2 It is understood and agreed upon that the conttaes not grant to the
CONTRACTOR the ownership of the Petroleum resefiresitu” which
are at all times the property of the State, butGRINTRACTOR, shall have
the right to extract Petroleum from these resermeaccordance with the
provisions of the Contract.
1.3 All the Petroleum produced in the Contract Area lishelong to
PETROPERU at the time of production. The CONTRACTEHRl have
the obligation of producing said Petroleum andribhkt to receive in kind at
the Inspection Point on the Contract Area a shdresaa production as

remuneration for its services by virtue of the ps@mns of the Contract.
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The PSC is by its very nature flexible, and thefipaplit could be used with many variations in

accordance with the partner’s wishes.

In Peru and Angola, both of which utilise graduagdduction splits, this presumption is
rebutted through the use of clauses which guarapteétability. The Peruvian clause is
specifically for instances where a new tax is @éatn oil activities. In such a case the amount of
the Contract remuneration shall be immediatelydased by such an amount that this increase in
the volume of Liquid Hydrocarbons shall compenslaége CONTRACTOR for the said new tax.

SELF ASSESSMENT EXERCISE
1. What is petroleum sharing contract? Give exampfesome petroleum sharing contracts.

3.2 Production Sharing Contract in Nigeria.

In Nigeria, the PSC has been used for quite some.tLike the service contract, the PSC has
been utilized by the Nigerian government as a nespdo the government policy direction in

1972 to gradually do away with concessions and mowards contracts which emphasize the
contractual status of the oil company. As a rethdtgovernment entered into the first PSC, with
Ashland Oil Company. As at 2001 Ashland’s interestdligeria have been assigned to Addax

Petroleum.

The PSC (referred to as Ashland PSC) was signetl2odune 1973 for a term of 20 years, in
respect of OPLs 48 and 98. This contract genewaietl of adverse criticism principally because

of the way in which its fiscal terms were drafted.

According to these terms when a commercial disgoveas been made, the costs were
recoverable out of a minimum of 50 per cent peruammf the total crude oil produced. Of the
balance, 55 per cent (slightly more than half) atecated to Ashland as Tax Oil and the price

received applied towards payment of Petroleum Praik.
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Outstanding amounts payable as tax were borne doywth parties in a manner proportional to
their participating interest shares. The remaimngle oil, less than 25% of total production, was
divided between the two parties. When the produoctias less than 50,000 barrels a day the
production split was 63/35 in Ashland’'s favour, an@/30 when production exceeded this
amount. On the face of it these clauses appeapsitied in favour of the oil company. This was
the opinion of the Tribunal of Enquiry set up teestigate an alleged loss of $2.8billion from the

accounts of NNPC, who felt that the PSC certairly ho benefits whatsoever to Nigeria.

This PSC has undergone a few amendments, both Kfaanh informal. For instance the
Amendment Agreement of 1986 provides inter alia, floe provision and installation of
petroleum laboratory of a kind and cost acceptabl¢he parties in the petroleum Training

Institute, Warri. These costs are not to be chdnlgeas operating costs.

Between 1992 and 1993, having reached a consensutheo revised terms with various
Contractors, NNPC negotiated PSCs with Ashland @&xsplon, Mobil Producing, EIf Agip,

Statoil/BP, Esso and Shell Nigeria Exploration d@aduction Company (SNEPCO). These
PSCs span a period of 30 years (10 years explaratid 20 years production) with provisions

for relinquishment of parts of the contact area.

These terms and conditions in the PSCs are suladharthe same, with some modifications.
Generally, they provide for tax oil in negotiategaqgtities to be allocated to NNPC for payment

of “petroleum profit tax”.

However these contracts have a PPT rate of 50%ateti within their contacts. This rate, lower
than what is contained in the PPTA, was recenti)emgjilegal validity by section 3 (1Deep
Offshore and Inland Basin Production Sharing Contracts Decree 1999hich amended the
PPTA. Royalty oil is also allocated to NNPC for psgnt of royalty and concession rentals on
behalf of itself and Contractor. The volume of Hby# determined on the basis of the realisable

price established by NNPC in respect of crude mdpced and lifted under the contracts. Each
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contract area is ‘ring fenced’, i.e. costs in ooatract area cannot be deducted from revenues

accruing from another area.

Cost oil is allocated to the contractor for theonaary of operating and capital costs. Operating
costs are recovered in the year of expenditure ewbdpital costs are recoverable in equal
installments over a five year period or over theaming life of the contract, which is ever is

less.

SELF ASSESSMENT EXERCISE
1. Discuss how petroleum sharing contracts have bsed in Nigeria,

3.3 The Risk Service Agreement.

Risk service contracts are arrangements wherebguaiigactor provides the entire risk capital for
exploration and production. If a discovery is m#uke contract ceases to exist with no obligations
on either party. In the event of a commercial diecy, these expenses are recouped and the
contractor is entitled to payment, which is in caalthough often an option for payment to be
made in crude oil is included within the contralthis method of payment constitutes the major

difference between the risk service contract aedptioduction sharing contract.

Risk service contracts have been extensively usdgrazil, Argentina and Colombia, where a
part of their appeal appears to lie in the fact s@vereignty over the resource at all times is
assumed. As is common with these countries, thisregnty is often declared in no uncertain
terms. So, clause Thirteenth of a 1971 PSC bet@&#hand Occidental States:

“Inalienability of the rights of exploration and @witation.

In accordance with the Provisions of Article 3 bétLaw of Hydrocarbons and Article 4 of the
By-Laws of “CVP”, “CONTRACTOR?” shall not acquire grrights to the reserves discovered
and CVP shall not alienate or encumber the rightsexploration and exploitation or
hydrocarbons transferred to it and said rights matybe subject to levy by third parties. Service

contractors are normally subject to company inctame
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3.4 The pure service agreements.

The pure service contract is a simple contract afkmAll risks are borne by the state, and the
contractor performs its stipulated services anuhid a flat fee for this service. Arrangementshis t
sort exist mainly in the oil rich Middle East cotas e.g. Saudi Arabia, Kuwait, Qatar, Bahrain,
Abu Dubai. Barrows gives an example of the Saudibfan service contract with Aramco. Under
the contract, Aramco carries on production openatifor a net fee of 15 cents per barrel after tax.
Often the service contract is accompanied withgallg unconnected but parallel purchase contract

for part of the oil being produced from the contra®a as is the case in Saudi Arabia.

SELF ASSESSMENT EXERCISE

1. Describe the nature of risk service agreemethipaine service agreement.

3.5 Technical Assistance Agreements

Technical assistance agreements are the newespftgggeement and are of great significance for a
country that is interested in developing a vialldigenous petroleum industry. On the face of it
they are remarkably similar to the pure servicetremt. The main difference is that the company in
guestion is engaged to provide technical servieghout any interest in the oil at any time. Its
remuneration consists solely of a specified agfeed For these reasons, the technical assistance
agreement has been described as the most radpaitaie from a traditional concession: it perfects
the relegation of the transnational corporatiomfthe status of owner to that of a contractor. &her

are only a few of these currently in existencegaantries such as Iran and Venezuela.

SELF ASSESSMENT EXERCISE

1. Define and explain technical assistance agreemen

4.0 CONCLUSION
Petroleum production contracts are discussed suhit highlighting their various features. These
arrangements are meant to apply to production binothe countries, most of which are not

advanced in technology to engage in direct prodaoatif oil by themselves. This is also due to the
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fact that oil production requires huge sums of nyomigat mostly only the international oil

companies supported by their home countries aeetaldinance.

5.0 SUMMARY
In this unit analysis has been made of the seya@duction arrangements that exist including

examples where applicable. All these form parhefihterests that can be created in oil and gas.

6.0 TUTOR MARKED ASSIGNMENT
1. In detail analyse the major features of a petnol sharing contract.

2. Make a comparison and contrast of any two tgbgsoduction contracts.

7.0 REFERENCES/ FURTHER READINGS
1. Olisa, M.M. (1997), Nigerian Petroleum Law ardd®ice, 2 Edition, Martin M. Olisa.
2. Omorogbe Y. (1997), The Oil and Gas Industrypl&sation and Production
Contracts. Lagos: Shaneson Publishers.
3. Atsegbua, L. 2004, Oil and Gas Law in Nigeribedry and Practice, 2nd Edition, New

Era Publications, Benin.
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7.0 Reference/further readings.

1.0 INTRODUCTION.

Every oil producing country desires participatiornthie production process. This is to ensure that
production is not left in the hands of the oil cans which are mostly foreign. It also helps to
monitor revenue that comes from crude oil. Paréittgn agreements are made to complement the
agreements that have been made in respect of plibratxion. They show the extent of a host
country’s interest in oil and gas production. Thef venture and other forms of participation

agreements are treated in this unit with examples.

2.0 OBJECTIVES.
The objectives of this unit are:
i. To make you understand the meaning of participagmeements.
ii. To identify what joint venture and other participatagreements entail.

iii. To make you draw some conclusions on the applicapieements in Nigeria.

3.0 MAIN CONTENT.

3.1 The Joint Venture.

A joint venture is agreement between two or momraganies/parties to jointly do a business or to
jointly undertake the formation of a company/ besmin which the parties shall jointly fund and
bear the risks. It is common in the oil industryn@ve the joint venture agreement between the
host country and the international oil company.sTisi made in order to have the two parties

engage in the exploration and prospecting forroihe country.
This type of agreement has been used for a comsideperiod of time and is still being used

today. As from the 1970s patrticipation by hostrtdes in their mineral and oil rights became

increasingly common. Now, it is commonplace, witle thotable exceptions being the United
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States and Britain. When the government particgatee resulting effect is what is commonly

known as a Joint Venture.

When participation occurs the foundational contrafiten remains the same. That is, the

contractual arrangement remains a concession, &88Cas the case may be.

The Nigerian Government's desire to participatavabtt in the petroleum sector led to the
popularity and growth of the Traditional Joint Verd (“the TJV”) as they are usually tagged.
Participation of the Government through the TJV mig&@overnment was a participant in the day
to day activities, derived all accruing benefitgl @ore all necessary costs corresponding to its

interests through what is termed a “cash call”.

With the competition for funding which is sharedthyg three tiers of the Government under the
federal system of governance operational in Nigenamely the Federal, State and local

Governments; the idea of an incorporated joint senappears to be a good idea.

SELF ASSESSMENT EXERCISE

1. Give an explanation of your understanding afijeenture agreement.

3.2 Patrticipation Agreements.

This agreement sets out the respective rights gh@a to the joint venture. Such agreements

vary in detail, because they were individually neged, but they remain the same in substance.

The interest paid for and acquired by the governrtiemough the Nigerian National Petroleum
Corporation (NNPC) is referred to as the “partitipginterest”: in

the oil mining lease; the fixed and moveable assktse company in Nigeria without limitation,
the company’s exploration, development, producticansportation, storage, delivery and export
operation and associated assets such as officasingcand welfare facilities (the assets).

The working capital applicable to the operationtleé oil-mining leases including, without
limitation, material stocks including those in assalebts of staff, debtors and repayment (the

working capital).
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Participation is most common in concessions. IneN&the government has a 60 percent share
in the concessions of all the oil companies. Astj@entures, the respective projects come also
subject to a number of agreements which definedlaionships of the respective parties.
Participation options are also exercised in pradactsharing or risk service agreements;
although in practice many of the advantages ofippation can also be achieved through
judicious use of these agreements. Participatioables the host country to exercise more

effective control on the operations of its industry

It makes for more effective technology transfenceithe host country is likely to become more
familiar with the practical aspects of the petrofeindustry. Through participation, the host
country’s objectives are potentially capable ofiflahent, although its effectiveness depends on
the way it is implemented.

By 1970 the oil industry began to take another disien with the boom in the oil production and
increased revenue. The Nigerian National Oil Caxpon (NNOC) was formed in April, 1971.
In July of the same year the country joined theaDrgation of Petroleum Exporting Countries
(OPEC). Although the NNOC was formed before Niggomed OPEC, it appears that its
formation was in response to OPEC resolutions asiityp statements which showed that the
existence of a state oil corporation was an essdgnterequisite for state participation in the oil

industry.

Negotiation for participation led to the first paipation agreement being signed with EIf, in
1971. Under this agreement, the government acqu@r&$% participation interest in the EIf
concession. In 1973, 35% participation were acquire the Shell-BP, Mobil and Gulf OiIl
concessions. Over the years these interests hareased to the current level of sixty per cent in
all the concessions, except in that of Shell. Gowvant participation in that of Shell increased to
eighty per cent as a result of nationalization ofigh Petroleum, BP interests in 1979. Since then
the government has reduced its interests in stagethe present level of 55 percert

accommodate the other Nigerian liquefied naturalggtners, ElIf and Agip.
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Participation agreements have been used in mamyroesi but with variant contents according to
each countries objectives and individual needuwait for example, the country which had
already attained unparalleled affluence, laid thntlations in 1974 for an even more prosperous

future.

The government reached an agreement with the KuhiCompany (KOC) to take over 60
percent ownership of the company by payment of @meation of $112 million to KOC. The
agreement was subsequently rejected by the Natidsaémbly when it first came up for
ratification, primarily because many delegates wdnb take over the company completely. Only
when the delegates were convinced that Kuwait lh¢ke technological expertise necessary for
such an undertaking did the Assembdyify the agreement in May. The overall effecttbé

agreement was to dramatically boost the Kuwaitirmbme.

Another example can be found in Iran. Following tiaionalisation law of May 1, 1951, the

new agreement provided for the formation of tworafieg companies to operate the oil fields
and the refinery at Abadan, which were to recelve mecessary rights and powers from the
Iranian government and the National Iranian Oil @amy and to exercise them on their behalf to

the extent specified in the agreement.

The Consortium was to pay the National Iranian Camnypfor all oil required for export and to
sell the crude products exported. The agreemergredva 25-year period, with provisions for
three 5-year extensions. Through payments to thmp@ay and the application of Iranian tax
laws, it was estimated that the total direct incdméran from the increased scale of operations

for the first three full years, following an initiperiod of three months, would be $420,000,000.

SELF ASSESSMENT EXERCISE

1. What is a participation agreement and how hbeen used in the oil industry in Nigeria?

3.3 Operating Agreement.
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This type of agreement spells out the legal refastigps between the owners of the respective
leases, and lays down rules and procedures fgoihiedevelopment of the area concerned, and
of property jointly owned by the two parties.

Under these agreements the property are jointlyeolby the oil company and the host country
and relates to all the activities and serviceshefdil company. In all the agreements the private

company is designated operator, and is resporfsibtbe conduct of all joint venture operations.

It gives the details of the workings and activittbat the oil company is expected to do, while
also stating the roles of the host country. Thaonat oil company’s scope of work in the
operation is clearly defined in this type of agreemand each party is fully aware of its

responsibility under the joint venture.

SELF ASSESSMENT EXERCISE
- Take note that this type of agreement is madespect of the legal procedure and operations of

the parties in addition to the other participatemmeements.

4.0 CONCLUSION

Apart from the production contacts the participatemgreements depict the quest of the country to
have some level of control on the oil production. Nigeria like many other oil producing
countries, the national oil company is the vehimfanvhich the country engages in oil production
with the international oil companies.

The objectives of the parties are of paramount idenation in determining which type of

participation agreement to enter into.

5.0 SUMMARY.
In this unit we have considered the nature of joiehture agreement, other participation
agreements and the operating agreements. The deabfireach of them have been considered

while it has been stated that they are essentall wil industry relationships.
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6.0 TUTOR MARKED ASSIGNMENT

1. With the aid of examples discuss patrticipatigreaments in crude oil production.

7.0 REFERENCES/ FURTHER READINGS
1. M. M. Olisa, 1997, Nigerian Petroleum Law andd®ice, 2° Edition, M. M. Olisa.
2. Etikerentse, G. 1985. Nigerian Petroleum Lawn@dan: Macmillan).

3. Omorogbe Y. (1997), The Oil land Gas Industrxplgration and Production Contracts.
Lagos: Shaneson Publishers.
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1.0 INTRODUCTION.
Before any oil production takes place in Nigerigrtain permits must be taken from the

appropriate authority. This is in form of licencelease. They are as follows:

1. Oil exploration licence. (OEL)
2. Oil prospecting licence. (OPL).
3. Oil mining lease. (OML).

These licences and lease are created under theldRetr Act. They are the form of concession
that can be found in Nigeria. We shall consideihezdhem in sequence in this unit and examine

their legal effect on oil operation.

2.0 OBJECTIVES.

The objectives of this unit are:
i. To understand the types of oil mining rightstthay be granted under the Petroleum Act.

ii. The student should be able to identify and akpkhe conditions for the grant of each of
the OEL, OPL and OML.

iii. To be able to analyse the procedure for asagmt and revocation of these rights.

3.1 Oil Exploration Licence.

The Petroleum Act providgs Section 2 (1) that the Minister of Petroleum ngagnt any of the
licences or lease created subject to the provisabriee Act. The power to grant the licence or
lease will be subject to certain conditions to liélfed by the applicant which will be considered
in detail in this unit. A licence or lease undee tAct may be granted only to a company
incorporated in Nigeria. See Section 2 (3) of tloe. A

Paragraph 1 of the First Schedule provides: Anegploration licence shall apply to the area
specified in the licence which may be any area bichva premium has not been placed by the
Minister. The licence shall authorise the licenteeindertake exploration for petroleum in the

area of the licence, excluding land in respect bictv the grant of an oil prospecting licence or
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mining lease has been approved by the Ministerlamd in respect of which an oil prospecting

license or oil mining lease is in force.

Exploration in this sense means to make prelimirsggrch by surface geological and physical

methods, including area surveys but excludingidglbelow 91.44 metres.

An oil exploration license shall not confer any leisove rights over the area of the licence, and
the grant of an oil exploration licence in respettany area shall not preclude the grant of
another oil exploration license or of an oil prosjpgg licence or oil mining lease over the same

area or any part thereof.

An oil exploration license shall terminate on 31cBember next following the date in which it

was granted, but the licensee shall have an optioenew the license for one further year if :

(a) He has fulfilled in respect of the license, allightions imposed upon him by the Act or
otherwise.

(b) The Minister is satisfied with work done and the@aes submitted by the licensee in
pursuance of the license, and

(c) An application for renewal has been made at ldasetmonths before the date of expiry

of the license. See paragraph 3 of the schedule.

An oil exploration license shall not confer anyhtigo the grant of an oil prospecting license or

an oil mining lease on the holder of the oil exptan licence. See paragraph 4

SELF ASSESSMENT EXERCISE

1. Define an oil exploration licence and statedbeditions for its grant.

3.2 Oil Prospecting Licence.

Oil prospecting in strict terms under the Petrolefdat, would include the right to explore and
carry away and dispose of petroleum won during go8ng operations. An oil prospecting
licence (OPL) can only be granted to a companyrpm@ted in Nigeria. The holder of an oil
prospecting license has the exclusive right to @ephnd prospect for petroleum within the area

of his license.
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The duration of an oil prospecting license is deteed by the Minister but must not exceed five

years (including any periods of renewal).

The holder of an oil prospecting license may camay and dispose of petroleum won during
prospecting operations, subject to the fulfilmehbbligations imposed upon him under the Act
(including any special terms or conditions imposader paragraph 34 of the Schedule) or by the
Petroleum Profit Tax Act or any other law impositexation in respect of petroleunsee
generally the First Schedule Paragraphs 5, 6 aidh& Petroleum Act.

SELF ASSESSMENT EXERCISE
1. Explain what you understand by oil prospectiogrice.

2. Take note of the term it may cover.

3.3 Oil Mining Lease.

Oil mining involves the exclusive right to condumtploration and prospecting operation and to
win, get, work, store, carry away, transport exwrbtherwise treat petroleum discovered in or
under the leased area. See First Schedule Paragidpbf the Petroleum Act. An oil mining

lease (OML) may be granted only for the holderrobd prospecting license who has

(a) Satisfied all the conditions imposed on the liceas®therwise imposed on him by the
Act, and

(b) Discovered oil in commercial quantities. See Paplgi8 of the Schedule.

Oil is deemed to have been discovered in commeigigntities by the holder of an oll
prospecting licence if the Minister, upon evidereiluced by the licencee, is satisfied that the

licencee is capable of producing at least 10,00@saper day of crude oil from the licenced area.

It is provided in the Act that the term of an oilning lease shall not exceed twenty years. This

term may however be renewed in accordance with sgowedure stipulated by the Act.
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The lessee of an oil mining lease shall have thdusie right to conduct exploration and

prospecting operation and to win, get, work, stoegry away, transport export or otherwise treat
petroleum discovered in or under the leased ark@&. i$ subject to any provision of the Act and
any special terms or conditions imposed under papdg34 ofthe Schedule. See paragraph 11 of

the schedule.

The oil mining lease is renewable. This can be donéollowing the prescribed procedure. The
lessee of an oil mining lease is entitled to applwriting to the Minister, not less than twelve
months before the expiration of the lease, forreeweal of the lease either in respect of the whole
of the leased area or any particular part ther@od; the renewal shall be granted if the lessee has

paid all rent and royalties due and has perforntiddsaobligations under the lease.

SELF ASSESSMENT EXERCISE

1. Describe the oil mining lease and what it estall

3.4 Assignment of Rights.
The holder of an oil prospecting licence or armaihing lease shall not assign his licence or lease
or any right, power or interest therein or therelem without the prior consent of the Minister.

See paragraph 13 of the schedule.

The prescribed fee shall be paid on an applicdtoran assignment under paragraph 14, of the
schedule and the Minister's consent for the assggrirmay be given on payment of such other
fee or such premium, or both, and upon such teasifie may decide: provided that the Minister
may waive payment of that other fee or that premiwm both, if he is satisfied that the

assignment is to be made to a company in a growhwh the assignor is a member, and is to be
made for the purpose of re-organisation in ordeadhieve greater efficiency and to acquire

resources for more effective petroleum operations.

By paragraph 16 of the Schedule it is provided thatMinister shall not give his consent to an

assignment unless he is satisfied that-
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a. the proposed assignee is of good reputatiois, @member of a group of companies of good

reputation;

b. there is likely to be available to the proposadignee (from his own resources or through
other companies in the group of which he is a membe otherwise) sufficient technical
knowledge and experience and sufficient finanaémlources to enable him to effectually carry
out a programme satisfactorily to the Minister @spect of operations under the licence or lease

which is to be assigmed; and
c. the proposed assignee is in all other respectpsable to the Federal Government.

The oil prospecting licence or an oil mining leasanted under the Act may be terminated in a
number of ways which are stated as follows:

The holder of an oil prospecting licence or oil mmlease may, at any time, terminate his
licence or lease by giving to the Minister not I&isan three month’s notice in writing to that
effect.

The holder of an OPL or OML shall be entitled aytane on giving three month’s notice in
writing to the Minister to surrender the licencelease in respect of any particular part of the

licensed or leased area. See generally paragr&odusdl19 of the First schedule.

SELF ASSESSMENT EXERCISE

1. What is an assignment and how is it done urigeACt?

3.5 Revocation of Licence and Lease.

An Oil Prospecting Licence (OPL) or Oil Mining LeagOML) may be revoked in the
occurrence of certain events. The causes for warclfOPL or OML may be revoked by the
Minister of Petroleum Resources are contained magraph 23(1) of Schedule 1 of the Act.
Under this paragraph, the Minister may revoke aBLr OML if the licensee or lessee
becomes controlled directly or indirectly by a zatn or subject of, or a company incorporated in,
any country which is:

(a) A country other than the licensee’s or lessee’sitrglof origin,
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(b) A country the laws of which do not permit citizesfSNigeria or Nigerian companies to
acquire, hold and operate petroleum concessionsoowitions which in the opinion of the
Minister are reasonably comparable with the coadgiupon which concessions are granted to

subjects of that country.

In addition, under paragraph 24 of schedule 1 efAlkt, the Minister may revoke any OPL or

OML if in his opinion the licensee or lessee:

(@) Is not conducting operations continuously and irvigorous and businesslike manner
in accordance with good oil field practice, or

(b) Has failed to comply with any provisions of thistAr any regulation or direction  given

thereunder or in fulfilling his obligations undéetspecial conditions of his license or

lease, or

(c) Fails to pay his due rent or royalties, whethemot they have been demanded by the
Minister within the period specified by or in puesce of his Act, or

(d) Has failed to furnish such reports on his operati@s the Head of the Petroleum
Inspectorate may lawfully require.

If the government decides to revoke any licensahdll inform the licensee or lessee of the

grounds on which the revocation is contemplated sl invite the licensee or the lessee to

make any explanation if it so desires. If the goveent is satisfied with the explanation, it may

invite the licensee or lessee to rectify the mattamplained of within a specified period. If the

licensee or lessee makes no sufficient explanatioloes not rectify the matter complained of

within the specified period, the Minister may reedke license or lease.

The notice of revocation is then published in tlegldral Government official gazette, but the

licensee or lessee remains liable for all obligaiancurred before the effective date of such

revocation.

SELF ASSESSMENT EXERCISE

1. In what circumstances can a licence or leasevaked?

4.0 CONCLUSION
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Each of the licences and lease have certain elsmmrhmon them. The holder of an oill
prospecting licence after making the necessarypesg activities mostly on the surface of the
ground, proceeds to apply for the oil exploratimehce and then the oil mining lease. Each of

these licences or lease is granted subject tautfiknient of the requirements laid down by law.

5.0 SUMMARY.
From this unit the whole extent of rights that granted by the State through the Minister is
limited to a maximum of twenty years in the casa déase. We also considered the grounds for

the revocation an oil exploration licence and dmmning lease.

6.0 TUTOR MARKED ASSIGNMENT

Epo Robi Petroleum Ltd has approached you seelang lggal advise on how to assign its rights
in the oil mining lease it is currently holding.has also been faced with a threat of revocation of

its licence by the appropriate authority. On whaugds can its licence be revoked?

7.0 REFERENCES/ FURTHER READINGS

1. Atsegbua, L. (2004), Oil and Gas Law in Nigefiagory and Practice, 2nd Edition, New Era
Publications, Benin.

2. Etikerentse, G, (1985). Nigerian Petroleum Laandon: Macmillan).
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MODULE 4:

Unit 1: The concept of traditional ownership ofdaas natural resources.
Unit 2: Divestment of rights in mineral oil resoasc

Unit 3: Legal effect of Divestment of interest inmaral oil.

Unit 4: Resource control agitation.

Unit 5: Compensation and Allocation of petroleunnga

UNIT 1: THE CONCEPT OF TRADITIONAL OWNERSHIP OF LAN D AS A
NATURAL RESOURCE.

Contents
1.0 Introduction.

2.0 Objectives.
3.0 Main Content.
3.1 Land as a natural resource.
3.2 Traditional Ownership of land in Nigeria.
4.0 Conclusion.
5.0 Summary.
6.0 Tutor Marked Assignment

7.0 Reference/further readings.

1.0 INTRODUCTION.
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Land is a primary natural resource from which othetural resources are found. Its use has
changed over centuries just as the issue of owipelss changed. The development that was
brought with the coming of the colonial master @ased the value that was placed on land and
mineral resources in many parts of Nigeria. It alsanged the nature of traditional ownership of
land in Nigeria with particular reference to minamsources. These are the issue this unit will

discuss.

2.0 OBJECTIVES.

At the end of this unit you should be able to:

i. Have an understanding of the nature of landadsral resources.

ii. Understand the concept of traditional ownergbfipand in Nigeria before and during
the colonial period.

iii. Explain the changing process in the system assult of certain enactments.

3.0MAIN CONTENT.

3.1 Land as natural resources.

Land is the source of many natural resources. iisedf a natural resource from which many
minerals are found. It is composed of a lot of mahematters that make it to be a source of

wealth. For many reasons land is a source of wealth

Many people want to own land because of the inliggend in so doing. Land is usually held
either communally or individually by people in mapgrts of the world. Under the prevailing
customary law up till the early twentieth centunyNigeria, the exclusive use and enjoyment of

the land usually carried with it the full right its minerals.

Crude oil is mineral oil found in the ground undlee land. The developments of man brought
about the need for mining for coal, for the uselafomotive engines and emerging local
machines. Other minerals like tins, columbites anetals are sources of raw materials for

production of goods.
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However, the discovery of mineral oil has been gneatest drive for economic growth and
development in Nigeria. Mineral oil has emergedécome the greatest source of energy of the

twentieth century and the early twenty first centur

SELF ASSESSMENT EXERCISE

1. Describe briefly the concept of land as a nat@source.

3.2 Traditional Ownership of land in Nigeria.

In the country which is called Nigeria today, befdhe advent of the British colonial rule, there
existed at various times several sovereign statewhk as emirates, kingdoms and empires made
up of the ethnic groups in Nigeria. Each of thessigs was independent of the other while its
mode of government was indigenous to it. At onestion another, these sovereign states were

either fighting wars with one another or makingastes on equal terms.

This state of affairs existed throughout Nigeriathe coastal areas for instance there were the
Okrikas, ljaws, Kalabaris, Efiks, Ibibios, Urhobo#shekiris etc. Indeed some of these
communities asserted exclusive rights over theomarwaters in their area. All the coastal
communities took advantage of the sea and the mktaforivers and lagoons, using them as
means of transportation to travel far and wide @ltre coastline on trading expeditions to fish

and to wage wars.

The Europeans depended on the coastal rulers hotarrsecuring trades, but also for the safety
of their lives and property. Thus, European traaegst out of their way to ensure they were in

the good books of natural rulers.
The British colonial rule commenced with the cessid Lagos to the British monarch in 1861

after the Treaty of Cession entered into force8611 The King of Lagos and his chiefs ceded to

the British crown the Port and Island of Lagoshia following words:
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“ | Docemo, do, with the consent and advice of noyrwil, give,

transfer, and by these presents grant and confimo the Queen of
Great Britain, her heirs and successors foreverPtrts and Island of
Lagos, with all the rights, profits, territories damappurtenances

whatsoever there unto belonging......

At this period land was used primarily for cultivat, fishing and trading. The outcome of the
Berlin Conference, 1885 was the carving out of Alfiecan continent into various areas and

regions to be governed by the Europeans powers

The nations in the territory now called Nigeria wegrarceled off to Britain at the conference.
Based on the protection treaties and Berlin confae the British in 1885 proclaimed the

establishment of the Oil Rivers Protectorate, witedbr became the Niger Delta Protectorate.

With effect from £' January 1900, the remaining part of the preseptNigeria that did not form
part of the protectorates of Northern Nigeria wadeal to the Niger Coast protectorate which had
earlier been established for the communities of Niiger Delta, to form the protectorate of

Southern Nigeria

Ownership of the land within these various commasitresided in the people indigenous to
those communities or nations prior to the coloadhinistration explained thus far. The treaty of
cession is frequently cited in favour of Britisho@m ownership of land in Nigeria consequent

upon the British colonial administration in the otny.

In the case ofAttorney General of Southern Nigeria V John Ho®XQ) 2 NLR 1the Privy
Council, per Lord Shaw while delivering judgmentchthat property or ownership in the land of
the colony was not excluded from the grant in thealy of Cession but that the ownership by the
colonial government was subject to the conditioat thll property existing in the inhabitants

under the grant or otherwise from King Dosunmu hisdoredecessors were to be respected.

119



LAW 411 OIL AND GAS LAW |

In the case oAmodu Tijani V Secretary, Southern Provinces (1M} R 21Viscount Heldane
held that there was a cession to the British craalong with the sovereignty, of the radical or
ultimate title to the land in the new colony, blat the rights of the indigenous owners were to

be protected.

A pertinent question to ask at this point is whethe State’s title is subject to customary rights.
Various problems arose as to the actual ownerghipeolands mostly taken over by the British

colonial administration which is the precursorué Federal government now.

The effect of the annexation of the lands withie ttountry at that time is what the reality is
today. There have been several legal tussles onisdu® of customary ownership of land
especially in respect of customary land and goventnacquisition in Nigeria. Here are a few
examplesAmodu Tijani V. Secretary Southern Nigeria supra@u@an Onisiwo V. Attorney
Genera, 2 NLR 77, Ajibola V Ajibola (1947) 18 NLESLEdun V. Thomas (1948) 19 NLR 15.

A clear view of the state of the customary righe$obe the infusion of the British Colonialism

and subsequent administration in Nigeria is statdle following dictum:

It is not admissible to conclude that the crowrgénerally speaking
entitled to the beneficial ownership of the landchasing so passed to
the crown as to displace any presumptive titlehef nations ...... A
mere change of sovereignty is not to be presumedeast to disturb
rights of private owners and the general terms oéssion are prima
facie to be construed accordingly.
SeeAmodu Tijani V Secretary, Southern Provind®21 AC 399 at 407, per viscount

Heldane.

This statement of principle goes very far towardstthing down in practice what in theory at
first seems, at least to colonial eyes, an extr@ogtion taken up by the crown (Colonial

government) with regards to colonial lands.
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The various treaties signed with the native chi€dnas, Emirs, Obis etc of the various
communities in Nigeria have the same effect andsedusimilar confusions to the existing

customary ownership of land and the mineral ressuticerein.

Land in Nigeria, before the advent of the Europeaas, like under the pre - Columbian times in
America or the manorial system of England, commynalned, that is, it was regarded as
property belonging to the community and it was nausual for the village head to make
allotments to individuals or families for cultivati.

By section 18(1) of the Interpretation Act 1964 nGap | 23 Laws of the Federation of Nigeria
2004, the word land “includes any building and avther thing attached to the earth or
permanently fastened to anything so attached, des dot include minerals”. Though, under the

customary law relating to land, no such distinctippears to have been made.

SELF ASSESSMENT EXERCISE
1. What do you understand by traditional ownersfifand?

4.0 CONCLUSION

The element of property right coupled with the antof harnessing the resources available have
taken a serious turn in Nigeria. The economic egepof the citizen of a nation is connected to

ownership and control of their mineral resourcdssTssue has generated a lot of problems for

the people over the years.

5.0 SUMMARY.
We considered the various issues connected withdam natural resource, while we treated the
issue of ownership of land and mineral resourcehligeria by the individuals and traditional

communities prior to modern legal developments.

6.0 TUTOR MARKED ASSIGNMENT

Discuss the concept of traditional ownership ofllas natural resources in Nigeria.
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7.0 REFERENCES/ FURTHER READINGS
1 Elias, T.0. 1971: Nigerian Land LaW Edition, London: Sweet & Maxwell.
2. African Network for Environment and Economic tites [ANEEJ] 2004. Oil of Poverty in
Niger Delta, publication.
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1.0 INTRODUCTION.

Under the prevailing rules of ownership of landréheras exclusive enjoyment of the land and to
some extent any minerals found in it. However, wite coming of the colonial administration,
new legislation and policies were made which deéghe people of the rights that they had in

mineral resources. This unit will discuss this &asu

2.0 OBJECTIVES.

The objectives of this unit are:

i. To make you understand the meaning of divestroenights in mineral resources.

ii. To make understand how the rights of Nigeribage been divested from the mineral

resources including petroleum.

3.0 MAIN CONTENT.
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3.1 Divestment of Rights in Mineral Resources.

The exclusive use and enjoyment of the land usualyied with it full right to its minerals,
subject of course to the requirements of the pliegacustom and the relation of the particular
occupier of the land. Otherwise, land usually idelsi minerals. The position is, however, now

largely governed by legislation.

Nigeria inherited a colonial system in which owingpsof mineral resources was vested in the
crown in England. When constitutional developmeat fo the transfer of power to Nigeria the
crown in Britain was replaced by the State whiclvrassumes sovereignty over the mineral oil

previously vested in the crown.

Comparatively it will be shown that ownership ofrmial resources, (including mineral oil), like
that of land varies from country to country. It dbépends upon a country’s legislation and in
some cases upon generally accepted practice. tanite, oil resources could be owned
exclusively by the State or in some cases by iddiais or private enterprise. It could also be

owned jointly by the State and private sector.

Prof M. A. Ajomo (1982) noted that whereas landhe strict sense is not subject to absolute
ownership because it cannot be destroyed, mindrahdhe other hand is a wasting effect and is
capable of absolute ownership in the legal semsthat rights in respect of it may include right
of free as well as exclusive enjoyment including tight of using, altering, disposing of or

destroying.

Where mineral resources are owned by the Statelal@went operations are then subject to the
acquisition of rights from government authoritiesually in the form of concessions or leases.
See section 2 of Petroleum Act where provisions raegle for the grant of oil prospecting

licence, oil exploration licence and oil mining $ea
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As it has been stated earlier where mineral regsuace owned by the state, exploitation may be
undertaken by private enterprises, foreign or iedaus in accordance with the mining

legislation of the state or special arrangementRritain.

The various legislations, since the first unsudtgsgtempt at drilling in Nigeria in 1908 have

reflected the trend of crown (or state) ownerstimmeral resources.

The first of these legislations was the Colomheral Oil Ordinance of 1914, No 17 of 1914
which was amended in 1925 (No 1 of 1925) and 19&fler its terms the entire property in and

control of all minerals and mineral oil was vesiredhe then colonial government.

Also during the colonial era in Nigeria, the Minsracts, 1946 Cap 121 Laws of the Federation
of Nigeria and Lagos 1958 was enacted to amencdtansblidate the laws relating to mines and
minerals. Section 3(10f the Act provides that the entire property in @odtrol of all minerals in
under or upon any land in Nigeria and of Riverseais and water that coursed throughout
Nigeria, is and shall be vested in the crown. Husis now enacted as Minerals and Mining Act.
Cap M12 LFN 2004.

The continuous raging issue of ownership and comtiranineral oil that is petroleum and its
revenue was given a stable position with the prgamidn of Petroleum Act of 1969. As we have
noted in the course of this study section 1 of Aw¢ provides for the vesting of the entire
ownership and control of all petroleum in, underupon any lands, the territorial waters, the
continental shelf's and the part of the Exclusiveomic Zone of Nigeria in the State (that is

the Federal Government of Nigeria).

The purpose of the above provisions is to makd-taeral Government of Nigeria the exclusive
owner of petroleum resources extracted from anyavherNigeria including the Niger Delta
region, the rain forests of the south western andhseastern parts and the upland savannahs o

the northern part of the country.
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Consequently, all indigenous right or whatever tsgbreviously held over mineral oil resources
had been completely expropriated from the previooisler and vested absolutely in the State.
This is major problem of expropriation. Even ownefslands where mineral oils are found
would have to give up the land for the purpose aiamal oil exploration, though with some

conditions in that respect.

The combined effect of the Petroleum Act, the Terial Waters Actthe Exclusive Economic
Zone Actand the Land Use Act 1978 is to vest ownershipragits of exploitation of mineral
and natural resources in the territorial watergjusive economic zone of Nigeria in the Federal

Government of Nigeria.

In the view of Prof. Ajomo, while stating the efteaf the series of legislations and government

intentions on the petroleum resources:

In respect of onshore, claims, in particular, ttwd preserved
the triangular relationship between the Federal éaowent,
the producing oil companies and the individual omeunity
owners of land and its surface rights, that is, HFexleral
Government as owners of minerals farm them outdadycing
oil companies who in turn, armed with Federal Gowent
authority, enters into lands owned by communitegamilies
for exploitation purposes and pays compensatiothéoland
owners in accordance with the laws regulating i@hzhip

between them.

The imposition of the Land Use Act since 1978 hamught in many problems relating to the
ownership of land and the mineral resources emiukhi.
The main problem that the various communities igeNiDelta have with the Land Use Act is

that the decree (Act) only recognised what we waliface right'. The people are denied the
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planting of some agricultural products on this laBd compensation is based on that. It does not
recognize the rights of those communities belowstinéace. Prof. I. Sagay says:

In other words, where there are minerals and otbsources

underneath the ground, these are not recognisedth&o

communities, the people of the Niger Delta, the Mhaf the

Southern States of Nigeria are calling for theltapeal of that

Act.

The Land Use Act has since been incorporated h@d 979 and 1999 constitutions and can only
be repealed or amended through a cumbersome ctiosii amendment procedure in
accordance with section 9 of the 1999 constitutibm.cap it all, there is a provision in Section
44(3) of the 1999 constitution which gives the Fati&overnment of Nigeria the authority and

right over all mineral oil resources in the country

These constitutional provisions seemed to finadgle the issue of who owns the oil in the Niger
Delta region or any part thereof in Nigeria. Thed&@al Government of Nigeria has the sole
authority to grant oil mining lease to any one wiesires to carry on exploration activities for

oil.

As already stated entire ownership and control ofenal oil or petroleum and natural gas in
Nigeria is vested in the Federal Government. ThaeFsd Government may grant tfedlowing

rights to companies incorporated in Nigeria: an eploration licence OEL, to explore for
petroleum; an oil prospecting licence (OPL) to pexg for petroleum and an oil-mining lease

(OML) to search for, win, work, carry away and disp of petroleum.

These forms of concessions are made by the Fe@enatrnment to oil companies in Nigeria

when the process of expropriation of rights in maheesources has been completed.

The companies basically from the advanced westednnaore recently Asian countries involve

in the oil exploration and maintain a form of mightthe extraction of mineral oil from the
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indigenous owners of the land i.e. Nigerians. Thigone under the supervision of the Federal
Government as constituted by a few elite. It isitbkear that while the Niger Delta yields oil and

gas worth billions of dollars annually, the regimas remained one of the most undeveloped parts
of the country, while transnational co-operationsl &lites have accumulated vast amounts of

wealth from the oil business.

This has been the case because of the revenueothat from oil production. There was a steady
increase in Nigeria’s oil production from 0.90 nat b/d in 1970 to 2.9 million b/d in 1972, and
it reached a peak of 2.4 million b/d in 1979. Tkigady increase in oil production fetched
Nigeria the status of a major oil producer, and hs grown to become the sixth-largest oil-
producing country within OPEC. The increase intinenber of active oil companies in Nigeria

necessitated a change in Nigeria’s existing pairoléaws.

Despite the huge revenue that accrues to the nitom these resources, there is little to show
for it as far as the oil producing areas are camerRather they have suffered consequences o

environmental pollution and other disturbing issues

SELF ASSESSMENT EXERCISE

1. How has mineral resources been divested frorowmers in Nigeria?

4.0 CONCLUSION

In the foregoing we have considered the issueshaae to do with expropriation of rights in
mineral resources in Nigeria. The important quesi® who now owns the land? To whom
should oil companies pay rent or compensation $ar @f land on which an oil pipeline is to be

constructed or on which a mining lease is to beyay.
5.0 SUMMARY.

This situation calls for fundamental changes inwlag and manner land is held as the customary

or statutory owner, and also in the way and manaempensation is done to the people.
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6.0 TUTOR MARKED ASSIGNMENT
1. Explain in detail the Nigerian situation of eapriation of rights in mineral resources

including petroleum, highlighting the relevant atas.

7.0 REFERENCES/ FURTHER READINGS

1. African Network for Environment and Economic JustidANEEJ] 2004. Oil of Poverty in
Niger Delta, publication.

2. Sagay, |. (2001) “No True Federation Without &®&se Control”, The Guardian.

3. Ajomo,, M.A. (1982) “Ownership of Mineral Oil drthe Land Use Act” Nigerian Current Law

Review.
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UNIT 3: EFFECT OF DIVESTMENT OF INTEREST IN MINERAL
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1.0 INTRODUCTION.

This unit is intended to examine the effect of dimeent of rights in mineral oil. It shows the
rights of the people that exist and the ones thatlbeen violated in the process. The unit also
considers the agitation for resource control arelldgal tussle that resulted in some of those

agitations.

2.0 OBJECTIVES.

At the end of this unit you should be able to:

i. Give a clear explanation of the effects of takaver the rights in mineral oil by the
State.

ii. Understand the manner of rights that shoulgtmected in the expropriation process.

iii. Understand the legal and political issueseaxaurce control in Nigeria.

3.0MAIN CONTENT.
3.1Effect of Divestment of Interest in Mineral Oil.
The various legal processes that have occurretieénotl sector in Nigeria have significantly

affected the country. There is a crisis which iy/aontained by some temporary measures. The
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crisis started brewing as from the 1960s duringettmdy years of exploration and export of oil in
large quantities. This is due partly to the shaqction of the oil producing communities to the

years of despoliation of their environment.

The oil and gas sector in Nigeria is undoubtediyngahrough serious crisis, due to the agitation
of the oil producing communities, which suffer goeis hardships resulting from the operations

of the laws governing the sector.

Government’s awareness of the importance of dihéhnational economy culminated not only in
the enactment of laws but also in direct involveman oil exploration and exploitation.
Government’s interest in petroleum was further aavad when it gradually replaced agricultural
products as the main export commodity. In ordesttengthen and establish government control
in the industry, the Nigerian National Oil Corpaoat (NNOC) was established in 1971 by Act
No. 18.This transformed into Nigerian National Petroleumrfidration (NNPC) established by
Act No. 33 of 1977.

The discovery of Petroleum in commercial quantiaé®loibiri in 1956, further reinforced the
Niger Delta’s position as a region of internationatportance (for the British colonial
administration), and ushered in an aggressive ghsce indeed contempt, for customary practices

and indigenous institutions.

The situation caused by the taking over land fdroperation has been described thus by
Ayodele-Akaakar: “One observed a gradual erosioaudture in the various communities in the

Niger Delta. These communities, hitherto were pkacdriendly and hospitable, are almost

always involved in one conflict or the other, doeotl and gas operations, or the location of oil
and gas facilities and consequential benefitsefest by the 'divide-and-rule’ strategy of the oil

and gas producing companies”.

Furthermore, the nature of the terrain and the teedaximize profit subject the oil mining areas
to devastating environmental abuse and consequeatggradation. It is no overstatement to

maintain that the Nigerian oil industry has in#idt unprecedented agony on the indigenous
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communities by completely disrupting the waterwayg,destroying soil, water, air, and animal

and plant life, and indeed cutting off the fundataémeans of livelihood of the communities.

Many arguments have been put forward in justifaraf the Federal Government expropriation
of all minerals on, in or under the totality of Mmg's territories, both land and marine, at the

expense of other entities within the state:

That ownership and control of petroleum has beeningportant political symbol in most

developing countries.

It is also said that the question of which governtoe authority, to whom oil revenues should be
paid, and the power and resources derived fromwak an issue in the crisis that led to the

Nigerian civil war, prompting the Federal Governinnclaim that right exclusively.

Oil has a virtual influence on the life of the peppecause of the benefits of petroleum on the
economy. Thus exclusive federal control permitsgh@mulgation of uniform regulations in the

oil industry.

But these arguments do not seem to be valid bedasssad of promoting unity, the Federal
Government’ exclusive ownership and control of bources, has caused deep bitterness,
resentment and a sense of majority oppressioneofrimority producers of oil. The fact is that
the people of all oil-producing areas feel “chead®d exploited” by a policy under which the
wealth under their lands is carted away, leavirgritwith nothing but a polluted and devastated

environment.

The adoption of national ownership of all minerals under or upon any land, contiguous
continental shelf, and of all rivers, streams andtew courses throughout Nigeria
notwithstanding, the law recognises and retaingitleeof the community to certain minerals if it

has been the custom of the members of the commimityn such minerals before the law came
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into force. On that premise any citizen of Nigewdo belongs to a community that has

customarily won such minerals, can win and exghem.

Furthermore, where a mining lease has been grawtdany land from which
such community had customarily win minerals, th&sés shall, during the continuance of the
lease, pay to the members of that community congtiemsas may be prescribed by the Minister.

See First Schedule of the Petroleum Act.

SELF ASSESSMENT EXERCISE

1. In what way has the divestment of rights in mahaffected the people?

3.2 Protection of the rights of the people.

We have to consider that there is the need fore¢hegnition of the rights of the people to the
natural resources in their environment and forutiesation of these resources for the use and
enjoyment of the people. The oil producing ardaNigeria is the case in point. There are some
laws and rules in place in protection of thesetadiut they have not been properly employed to

exercise these rights. Some of these statuteggirigihited as follows:

(i) African Charter On Human And Peoples’ Rights enacted into law and incorporated into
Nigerian legal system by the African Charter on Hmnand People’s Rights (Ratification and
Enforcement) Act CAP A10 LFN, 2004 which sets asitaaSchedule thereto, the full text of the
African Charter on Human and Peoples’ Rights. Thevigions of this law are particularly

relevant in appraising the case of the oil prodgereas of the Niger Delta of Nigeria.

Article 21 states specifically with reference to natural reses that:

“1. All peoples shall freely dispose of their wéakind natural resources. This right shall be
exercised in the exclusive interest of the pedpl@o case shall a people be deprived of it.

2. In case of spoliation the disposed people dtelle the right to the lawful recovery of its

property as well as to an adequate compensation...”
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3. The free disposal of wealth and natural resaust®ll be exercised without prejudice to the
obligation of promoting international economic goecation based on mutual respect, equitable

exchange and the principle of international law.”

(2) The Constitution of the Federal Republic of Nigria.

The provisions of Sections 14 (2) (a), (b) & (c3pectively of the 1999 Constitution say that:
“14 (1) The Federal Republic of Nigeria shall be tates based on the
principle of democracy and social justice. (2) $t hereby, accordingly
declared that — (a) sovereignty belongs to the lpemipNigeria from whom
government through this Constitution derives allpbwer and authority;
(b) the security and welfare of the people shalkhee primary purpose of

government;”

Further to the above quoted provisions Section 16 (&) & (b); and Section 16 (2) (b)
respectively of The 1999 Constitution of the FetiBepublic of Nigeria also states that:
“16 (1) The State shall within the context of tdeals and objectives for
which provisions are made in this Constitution -
(a) harness the resources of the nation and promotena&tprosperity and an
efficient, dynamic and self reliant economy;
(b) control the national economy in such manner aseure the maximum
welfare, freedom and happiness of every citizehenbasis of social justice

and equality of status and opportunity;

By these statutes the Federal Government undettmehksure that, in furtherance of the State
social order, which is founded on ideas of freedequality and justice, exploitation of human or
natural resourcefor any reason whatsoever, other than the goodh@fcommunity, shall be
prevented.

The provisions of the Constitution in Chapter llateng to the Fundamental Objectives and
Directive Principles of States Policy though hasrbkeld not to be justiceable. Section 6(6)(c) in

the Nigerian Constitution states that except asretise provided by the constitution, the judicial
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powers vested in accordance with the foregoingiprans of the section shall not extend to any
issue or question as to whether any act or omidsyoany authority or person or as to whether
any law or any judicial decision is in conformitytivthe Fundamental Objectives and Directive

Principles of States Policy set out in Chapterf the Constitution.

Thus, the provisions for the “social and econonmhts” cannot be enforced in court by the

judicial process. This has also been decided irestases in court..

The foregoing notwithstanding, there are provisiftmghe Fundamental Rights in Chapter IV of
the Constitution which recognise the rights to &faong other rights that can be duly enforced in

the appropriate circumstances.

From the foregoing, there is an urgent need favaew of the system of ownership with

respect to mineral oil resources.

It is contended that the issue of national intenestil can be addressed and expressed easily.
National policies can be established and followathaut expropriation of the right of the
producing area. The Federal Government could varghnregulate the operations of this major
sector of the economy while at the same time engutie recognition and security of the rights

and interests of the producing community.

It has been suggested that Federal Governmentdshold the mineral resources in trust for the
states where the minerals are found while the Stateould be the equitable owners and
beneficiaries of the crude oil. The states shousw aeceive a reasonable proportion of the
proceeds of the minerals taken from their landhat determined proportion while the Local

Government of production also takes a proportion.

This should invariably lead to the amendment ef Betroleum Act. From this perspective it is
the view of some people that it amounts to oppoesk:

- Dispossess the oil-producing communities of thkeid- (through the confiscatory laws- like the
Land Use Act);
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- Compulsorily acquire every natural resource yfetdn this land (and waters);
- Deny the people the benefit of participatinghe tise and management of these resources and

fair share of the revenue yield.

SELF ASSESSMENT EXERCISE
1. Describe the effect of expropriation on the t¢ibusonal rights of the people.

4.0 CONCLUSION

Property right is an essential part of social at@hemic rights, which should be recognised. It is
the inalienable right of the community to own tlaad in totality including all resources below
and above it. This is not an outrageous demandhereis a novel or unpatriotic one. This and

other agitations have continued in many quartedsbetome constitutional issues.

5.0 SUMMARY.
The legal effect of divestment of right in mineaall has been examined in this unit with all the

relevant constitutional issues.

6.0 TUTOR MARKED ASSIGNMENT.

Discuss the legal and constitutional effect of dimgent of rights in natural resources.

7.0 REFERENCE

1. F.O. Ayodele-Akaakar See, Appraising The Oil &G aws: A Search For Enduring
Legislation for The Niger Delta Region.

2. Constitution of the Federal Republic of Nigedi899.
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UNIT 4: RESOURCE CONTROL AGITATION.
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1.0 INTRODUCTION.
The unit also considers the agitation for resoemrgrol and the legal tussle that resulted in some

of those agitations.

2.0 OBJECTIVES.
At the end of this unit you should be able to:

i. Understand the legal and political issues retatd natural resource control in Nigeria.

3.0MAIN CONTENT.

3.1 Resource Control Issues

Individual and communal right to natural resouraedand has been eroded. By virtue of the
power of ownership of the Federal Government, sac® of the Petroleum Act authorizes the
Minister of Petroleum Resources to grant licensekslaases for the exploration, prospecting and
mining of petroleum. Oil companies wishing to expldor petroleum in Nigeria are therefore
required to apply for either, an oil explorationelnse or an oil prospecting licenses and lease.
The Nigerian National Petroleum Corporation (NNP&jting on behalf of the Federal
Government has the right, power and authority tteremto other forms of contractual joint

ventures with the oil companies.
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The government’s ownership of all petroleum in Migehas therefore meant that the revenue
accruing to her has increased considerably. Howdvere has not been any remarkable increase
in the fortunes of the oil producing communitiestie Niger Delta. Despite the government’s
efforts to alleviate the sufferings of the inhabitaof these oil producing communities, little
development has taken place in these communities.

The setting up of Niger Delta Development CommisgiNDDC) by the Federal Government
has only further exposed the inadequacies of thegmt system of ownership of oil and gas in

Nigeria.

There has been incessant call for resource cobyrefarious ideological and militant groups in
the South-south region of Nigerighese states are often called the Niger Delta Statee quest

is to have a large share of the revenue that asdmehe nation from oil resources that is
excavated from these states. In this sense itnsadded that the states should have ownership

and considerable control over the mineral oll.

It should be noted however that the various fornmuiaforward by the people at different times
were not considered by the government. InsteadFdderal Government went to court for a
judicial interpretation of certain provision of ti@®nstitution dealing with oil revenue allocation
in the federation and other connected matters bioigleon the ownership of the mineral
resources on land and off the shore of Nigerias Téas the crux of the matter in the celebrated
case ofAttorney General of Federation of Nigeria vs. Atiey General of Abia & 35 ors (No 2)
(2002) 4 SCNJ 1.

The Federal Government filed this suit at the Soqgr€Court against the states of the Federation
seeking an interpretation of the seaward boundfliftaral states within the Federal Republic of

Nigeria for purposes of calculating the amount e@fenue accruing to the Federation Account
directly from any natural resources derived froratthtate pursuant to section 162 (2) of the

Constitution of the Federal Republic of Nigeria.
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The states had countered claimed variously the tanbs of which is that the Federal
Government disbursements from the Federation Adcamnounted to a violation of the principle
of fiscal federalism. The eight littoral states ({ae Akwa Ibom, Cross River, Ondo, Rivers,
Lagos, Bayelsa and Ogun) further contended that theitory extends to the continental shelf
and the exclusive economic zone, and are thereiaided to not less that 13% of the on-shore
and off-shore natural resources in their land orittgial waters. The relevant issue for the

present discourse, as formulated for determinaifdhe Supreme Court was:

What is the southern or seaward boundary of eadheokight littoral states of Delta, Akwa
Ibom, Cross River, Ondo, Rivers, Lagos, Bayelsa@gdn for the purpose of calculating the
amount of revenue accruing to the federation adcdirectly from any natural resources
derived from the state pursuant to the provisoeitisn 162 (2) of the Constitution of the

Federal Republic of Nigeria.

Section 162(1) of the Constitution of the Federap&blic of Nigeria 1990 established the
Federation Account into which all revenues collddby the Government of the Federation, with
a few exceptions not relevant to the case in hahduld be paid. Section 162 (2) of the
Constitution empowers the National Assembly to wheiee the formula for the distribution of
funds in the Federation Account: 162 (2) the Pesdidupon the receipt of advice from the
Revenue Mobilization Allocation and Fiscal Commissi shall table before the National
Assembly proposals for revenue allocation fromRederation Accounts, and in determining the
formula, the National Assembly shall take into agtp the allocation principle especially those
of population, equality of states, internal revergeneration, land mass terrain as well as
population density:
Provided that the principle of derivation shalldmnstantly reflected in any approved

formula as being not less than 13% of the revesaoruang to the  Federation Account directly

from any natural resources.

The proviso to the subsection entrenches, withe®sp natural resources, the principle of

derivation in any formula the National Assembly n@me up with. By this principle not less
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than 13% of the revenue accruing to the federaamrount directly from any natural resources
shall be payable to a state of the federation fndrich such natural resources are derived. For a
state to qualify for this allocation of funds frdhre federation account, the natural resources musit
have come from within the boundaries of the stétat is, the resources must be located within

the state.

There arose a dispute between the Federal Govetnorenhe one hand, and the eight littoral
states, Akwa Ibom, Bayelsa, Cross River, Deltadsa@gun, Ondo, Rivers, on the other hand as
to the southern (or seaward) boundary of each ebehstates. The Federal Government
contended that the southern boundary of each sktktates is the low-water mark of the land
surface of each state, or the seaward limit ohidhlevaters within the state as the case so requires
The Federal Government, therefore, maintained tratural resources located within the

Continental Shelf of Nigeria are not derivable frany state of the Federation.

The eight littoral states did not agree with theldtal Government’s contentions. Each claimed
that its territory extends beyond the low-water knanto the territorial water and even onto the
continental shelf and the exclusive economic zoOHeey maintained that natural resources
derived from both on-shore and off-shore are détevdrom their respective territories and in
respect thereof each is entitled to not less thab Allocation as provided in the proviso to

section 162 (2) of the constitution.

The Supreme Court decideder alia as follows:

1. The seaward boundary of a littoral state within #ederal Republic of Nigeria for the
purpose of calculating the amount of revenue angruo the Federation Account directly
from any natural resources derived from that staiesuant to section 162 (2) of the
Constitution is the low water mark limit of the fage or the seaward inland waters.

The Supreme Court thus affirmed the federal govemiia ownership and control of all natural
resources within its territory. It also confirmeldat littoral states have no title to off-shore

natural resources. Wali J.S.C said:
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“None of the littoral states is sovereign desphiie historical narration by some of them they are
all part and parcel of the sovereign independeatée sif Nigeria. None of them can exercise any
control beyond the land mass of their respectiaest They cannot claim that revenue accruing
from mineral resources off-shore belongs to anythaefm. Whatever revenues accrues from
drilling off -shore belongs to the whole federatimi Nigeria based on section 1999

Constitution, their claims that they are entitlechbt less than 13% of the total revenue accruing

from off-shore drilling must therefore fail and saum hereby refused and dismissed”

2. The Court held however that the exclusion of ndtgaa, capital gains tax and stamp duties as

constituents of derivation was unconstitutionalu@gare J.S.C said:

“Natural gas is a natural resources and any revacaruing from it
qualifies for the application of the principle @drivation in favour of any
state from which it is derived”.

The Supreme Court further held that by section digtBie 1999 Constitution, the net revenue
collected from capital gains and stamp duties shdel distributed among the states on the
basis of derivation. It follows therefore that wimett revenue is collected from any state by
the Federal Government is paid back to the state.

The Court also held that payment of derivation fustould have commenced on May 29, 1999
and not in January 2000.

SELF ASSESSMENT EXERCISE

1. Give an account for the resource control agiteitn Nigeria.

4.0 CONCLUSION
There has been consistent agitation for contromaieral resources since the late 1960s in
Nigeria and this has continued up till the preseéay. The history of agitation for natural

resources has been connected with the exploratipetooleum and natural gas in Nigeria. The
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people have made known their grievances througiowsimeans ranging from peaceful talks to
violence.

5.0 SUMMARY.

The height of the agitation in the legal perspectias been the suit Attorney General of the
Federation Vs Attorney General of Abia State & drat this has not seemed to resolve the

problems raging as there has continued to be agitathich went violent in some years after.

6.0 TUTOR MARKED ASSIGNMENT.
Critically examine the agitation for resource cohtind the legal consequences.

7.0 REFERENCE/ FURTHER READING.

1. Constitution of the Federal Republic of Nigedi@99.
2. Oluyede P. A.: Constitutional Law in Nigeria.
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1.0 INTRODUCTION.

Oil exploration introduced an entirely new elememb the structure of the Nigerian state,
namely internal rapacious elite that identified dguoil as God-sent and saw itself as
unaccountable to the communities that producediitrevenue is a major factor in the Nigerian
federation and the struggle for power has beemwaeen with crude oil resources. This unit

examines these issues as they affect the country.

2.0 OBJECTIVES.

At the end of this unit you should be able to:

i. To identify the problems of compensation for lexation of oil on the land of the  people.
ii. To understand the system of oil revenue anaokalion in Nigeria.

iii. To understand the issues involved in revenigeation.

3.0MAIN CONTENT.

3.1 Revenue Allocation and Management.
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From the beginning, and since the oil boom of tl®&0k, the revenue allocation system in
Nigeria has remained one of the critical destahijsfactors in the Nigerian Federation.
Petroleum and natural gas are the fiscal basibeMNigerian State, accounting for over eighty
percent of all Federal Revenue and 90 percent &dralign exchange earnings. As Cyril Obi puts
it revenue allocation largely implies the allocatiaf oil revenue. “Oil is central to the politicé o
inter — governmental relations in Nigeria, the ewait crisis, and the transcendence of the

destabilizing tendencies within the system”

The issue of revenue allocation is at the basteetxistence of the Nigerian nation. The country
has witnessed major crisis by the problems relatingevenue allocation, due to the fact that

petroleum is the main stay of the economy. It isogted daily from the shores of the nation.

Thus the struggle for control over mineral resosirée the country is fierce among the

identifiable classes with the aim of having morerarch revenue allocated to their own interests.

Revenue allocation according to Olowondhias a very great potential for conflicts, espdgial
between rich and poor regions or states in Nigénidact, it was ethnic conflict which largely

explains the origin of centralization of fiscal pens in Nigeria today.”

With central control over a wide range of polictee federal government has been able to effect

a redistribution of income from the richer to treoper states.

With the discovery of petroleum in commercial quignand exportation of the same shortly
before independence the dimensions with which negetlocation had taken has been appalling.
The problems of the formula and struggle for tHeit or sectarian interest rather than national

interests became more intense and continued fmrgatime.

A variety of effort was made to solve the alreadgntified problem of revenue allocation at

independence. To address the issue and perhapsntentplation of the mineral producing
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regions the 1960 and 1963 constitutions provided derivation as the revenue allocation
principles.

Both constitutions state that fifty percent of preds of any mineral extracted from any region be
paid to that regiorSection 134 of 1960 Constitutiospecifically provides:

(1) “There shall be paid by the Federation to eagion a sum equal to fifty percent
of:

(@) The proceeds of any royalty received by theeffation in respect of any
minerals extracted in that region and

(b)  Any mining rents derived by the federation dgrthat year from within any
region.

(2) The Federation shall credit to the DistribugaBlool Account a sum equal to thirty
percent of
(@) The proceeds of any royalty received by theffaton in respect of minerals

extracted in any region; and
(b)  Any mining rents derived by the federation framthin any region.

(3) For the purpose of this section the proceeds wbyalty shall be the amount
remaining from the receipts of that royalty aftey aefunds or other repayments
relating to these receipts have been deducted tteareor allowed for.

(4) Parliament may prescribe the periods in retatio which the proceeds of any
royalty or mining rents shall be calculated for theposes of this section.

(5) Inthis section “minerals” includes oil.

(6) For the purpose of this section the “continesteelf of a region “shall be deemed

to be part of that region”.

The above provisions were enacted verbatifBdantion 140 of 1963 Constitution.
Despite these provisions there were still burnisgués of revenue allocation that plagued the
period of 1960s through the years and up till dafeer independence, another commission was

again, inaugurated to find solutions to the endgonablem of revenue allocation. This was the
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Binn’s Commission of 1964. However, within one yearthe Binn’s report, the First Republic
was aborted by a military Coup.
Between 1968 and 1980, income from Petroleum ¢ated over eighty percent of federal

revenue. The importance of the Federal Centre filrerencreased proportionately.

The issue of revenue allocation also became aafuedtal legal factor which characterised the
political landscape. The federal government ithatcentre of power. Therefore it became the
ultimate goal in politics and all attention shiftéal the contest for access to power and the

capacity to authoritatively allocate resourcesatdentre.

Worse still, the nature of oil wealth initiated alifical culture in which emphasis was on
how to share the oil wealth rather than how to gega the production of “renewable and
viable alternatives”. In effect, other sourcesefanue like agriculture were neglected in
the rush for oil resources at the centre, thereling the Federal Government leverage,

which unfortunately was channeled into unprofitgtlesuits.

While oil has contributed to the development of @tig by strengthening the centre i.e. the
Federal Government, the same oil has only impolvedghe people of the oil producing areas.
This is the irony of it all.

Between 1967 and 1969 petroleum had become ther megource in terms of total income and
foreign exchange earnings in the country. It wasydar the majority groups in the Federal
Government to reverse the basis of revenue withrcetp petroleum resources from derivations
to Federal Government exclusive ownership. This weaslenced by the enactment of the
Petroleum Act in 19609.

The foregoing has painted the picture of the caomtironineral oil resources as it affects allocation

of revenue in Nigeria.

SELF ASSESSMENT EXERCISE

In what ways have the revenue allocation systeMigeria affected the Nigerian society?

145



LAW 411 OIL AND GAS LAW |

4.0 CONCLUSION.

Revenue sharing has introduced a new dimensiongat@rnment financing portrayed by an
accelerated de-emphasizing of internally-generaga@nue. This has serious implication for
good governance and the need to assuage the niedus people with respect to allocation of

revenue from petroleum resources.

5.0 SUMMARY.
You have gone through the issues that relate termaw allocation from oil proceeds in Nigeria.

You should be able to address in your mind howtgchiould be done on the matters raised.

6.0 TUTOR MARKED ASSIGNMENT.
Give an overview of the relationship between oiereue and distribution in Nigeria.

REFERENCE/FURTHER READINGS.

1. Obi, C.I. (1998), “The Impact of Oil on NigersaRevenue Allocation System: Problems and
Prospects for National Reconstruction” in Fedenaliand Political Restructuring in Nigeria,
Kunle Amuwo, et al (eds) Ibadan: Spectrum Books.

2. Olowononi, G.D.(1998) “Revenue Allocation ancbBomics of Federalism” in Kunle Amuwo
et al (eds.). Federalism and Political RestructurmNigeria, Kunle Amuwo, et al (eds) Ibadan:

Spectrum Books.
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Unit 1: Natural Resources in the history of thetgddiNations.

Unit 2: The role of international law in naturatoeirces exploitation.

Unit 3: The role of international law in naturatceirces exploration
continued.

UNIT 1: NATURAL RESOURCES IN THE HISTORY OF THE UNI TED
NATIONS.
Contents
1.0 Introduction.
2.0 Objectives.
3.0 Main content.
3.1 Brief History of the United Nations.
3.2 The United Nations and Natural Resources.
4.0 Conclusion.
5.0 Summary.
6.0 Tutor Marked Assignment.

7.0 Reference/further readings.

1.0 INTRODUCTION.

This is the first unit of this module in which yawe going to learn about the United Nations and

its role in the protection of natural resourcesisTumit will specifically take you through a brief

history of the United Nation as an internationafjanmization and its role in international

development. It will also look at the protection thie rights of some peoples to the natural

resources in their environment. All these and mare to be considered in view of the

exploitation of mineral resources that takes pldady in all parts of the world where these

minerals could be found. The law has a role to playe regulation of the environment for a just

and equitable distribution of the resources.

2.0 OBJECTIVES.
At the end of this unit you should be able to:
i. Have the basic knowledge of the history of thetedd Nations.
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ii. Know how the United Nations have respondedxpl@ration of natural resources.
iii. Understand the basic considerations of thetéthNations with regards to natural

resources preservation.

3.0MAIN CONTENT.
3.1 Brief History of the United Nations.

The United Nations (UN) is an international orgatisn of countries created to promote world
peace and cooperation. The UN was founded aftetd/N¥@ar Il ended in 1945. Its mission is to
maintain world peace, develop good relations betwesrintries, promote cooperation in solving

the world’s problems, and encourage respect fordmunghts.

The UN is an organisation of countries that agreecdéoperate with one another. It brings
together countries that are rich and poor, largksanall, and have different social and political
systems. Member nations pledge to settle theirutkesppeacefully, to refrain from using force or
the threat of force against other countries, andefase help to any country that opposes UN

actions.

The UN is the result of a long history of effortsgromote international cooperation. In the late
18th century, German philosopher Immanuel Kant psed a federation or “league” of the
world’s nations. Kant believed that such a federatvould allow countries to unite and punish
any nation that committed an act of aggressions Type of union by nations to protect each
other against an aggressor is sometimes referrad tmllective security. Kant also felt that the
federation would protect the rights of small nasigdhat often become pawns in power struggles
between larger countries.

In 1945 representatives from 50 nations met in Baamcisco, United States of America and
drafted the Charter of the United Nations (UN). T®enference recognized the failure of the
League of Nations, the UN’s predecessor, to cortarconflicts that led to World War 1l (1939-

1945). The conference sought to create an org@mstiat could represent all of the world’s
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nations and deal effectively with a broad rangessfies. The charter provides the framework for

the UN, which continues to work toward its primaagal of maintaining world peace.

Due to the devastation of the First World War, does were inspired to come together and
work toward peace. They formed a new organisattoan]eague of Nations, to achieve that goal.
The League would last from 1920 to 1946 and haveta of 63 member nations through its
history, including some of the world’s greatest peosv France, the United Kingdom, Italy, Japan,

Germany, and the Union of Soviet Socialist Repsh{idSSR).

Despite this failure, the idea of a league diddiet In 1942 representatives of the Allies signed a
Declaration by United Nations accepting the pritespof the Atlantic Charter. The declaration
included the first formal use of the tetdmited Nationsa name coined by President Roosevelt.
A year later, four of the Allies—the United Statdse United Kingdom, the Soviet Union, and
China—agreed to establish a general internatiorgdrozation. The four countries met in 1944
in Washington, D.C., USA and drafted a charterth@ new organization. They called the new
league the United Nations. But they still could agtee to certain details, such as membership

and voting rights.

The UN officially came into existence on October, 2045, with 51 member countries
Like the League of Nations, the UN was founded rtonpte peace and prevent another world
war. The UN recognised it would not be successhléss it had the ongoing support of the

world’s most powerful countries. The organisatiook several steps to ensure that support.

The UN placed its headquarters in New York City. feassure the world’s most powerful
countries that it would riathreaten their sovereignty, the UN gave them \aefilority over its

most important actions. Five countries received theto power: the United States, the United
Kingdom, France, the Soviet Union, and China. (Rustherited the Soviet Union’s veto after

the breakup of that country in 1991.)

The Charter of the United Nations (UN) organized N into six distinct bodies: the General
Assembly, the Security Council, the Secretariag tGconomic and Social Council, the

International Court of Justice, and the Trusteeslopncil. The General Assembly has input into
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the other bodies, but its powers are limited. B@neple, it elects the UN secretary general, but
the Security Council is responsible for nominating secretary general. The Trusteeship Council
is the only UN body that no longer functions, altbb it continues to exist. It was established to
help former colonial countries achieve independenceself-government, a goal that was

accomplished in 1994.

3.2 The United Nations and Natural Resources.

All over the world the question of who the ownepshcontrol and development of natural
resources lay with has been a subject of debaten@ri® nations. Consequently the issue has
assumed a controversial dimension in the worlds Ibn this premises that the United Nations
(UN) held several Conferences on the Law of the @#athe agenda of solving the problem of
ownership, control and development of natural resesl The immediate result of this is the Law
of the Sea Convention (LOSC).

Prior to the birth of the United Nations the paltiof States were polarised and divided into two.
They could be described as the powerful and theepess states. Then, the powerful states still

had firm grip over their protectorate states. Calism was still in vogue.

It was however the claim of these colonial powevkile trying to legitimize their presence in
their rule over their satellite states) that theroglitan states (colonialists) bring development
and progress to the dependent and undevelopedie®lQuoting the Covenant of League of
Nations and later the UN Charter, colonial powesssider it to be part of their sacred trust to
promote to the utmost, the well being of the intaaids of these territories, who were not yet able
to stand by themselves under the strenuous conglitibthe modern world. They also argued that

the exploitation of the natural resources was ndt a right but even a duty on them.
Consequently, the colonial rules exploited and ebguobthe mineral resources within their

colonies at the expense of the local populatiorthéncase of mineral resources, the processing of

the resources mined in colonized territories oftdkes place in the metropolitan states.
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It is therefore glaring now that the scramble fdri¢a of the 19 century, which culminated into
the famous Berlin Conference (1884-1885) was drivgithe profit expected to be gained from
the various mineral wealth which abound in the @mt. Thus, one of the major objectives of

the imperialists in seizing colonies was to loaitmatural resources.

Between the mid 20century and hind 20century (1945-1997) the decolonization and decline
in colonization had virtually completed. During dhperiod, virtually all the colonies had been
liberated. However, in spite of the political inéeplence, the newly independent countries had
yet to achieve technological and economic indepecelén most cases, their natural and mineral

resources were still under the control of foreigmpanies or trans-national corporations.

However, as the years go by the developing cowmtas those colonies are usually dubbed,
began to struggle for economic sovereignty. Thagecaoes arouse the attention of the United
Nation. It should be noted that prior of the U.Nemvention on the question of ownership of

Natural Resources, there appears to be definedligbaisition on the subject.

While the developed countries had used their ecamand technological advancement to
explore and exploit natural resources within tlaggas of jurisdiction, the developing countries
were heavily plundered by the agents of the dewselapuntries, particularly the trans-national
corporations. This period, prior to the U.N, intemtion, was known as the era of traditional
concession under which the state granted right east expanse of territory for a long duration,

for exploration and exploitation purpose with &tthr no financial benefits.

These concessions were the classical contractralefvork in which transnational corporations
operated in the extractive sector namely: PetroJegild Minerals, Timber etc in the developing

countries during this era. The concession rightseewmt just over particular minerals but also
found in the entire concessions areas, yet no toyehs paid to the local authorities, because
what they gave out and described as royalty waewgion for the payment a percentage of 3-5

percent of the declared profit of the corporation.
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However before the advent of the law of the sea,pfevailing rules concerning the control,
ownership and development of natural resourcestiefreedom of the sea concept which dated
back to the 17 Century.

Under the concept national rights were limited tepecified belt of water extending from
nations’ coast lines, usually three nautical mikes;ording to the Cannon Shot rule developed by
a Dutch jurist, Cornelius Bynkershoekll waters beyond national boundaries were consider
international water — free to all nations, but Inglimg to none of them. This is also known as the

mare liberumprinciple promulgated by Hugo Grotius.

This principle remained in force till 0century when some nations expressed their desire t
extend national claims, that is, to include natuesburces, to protect fish stock, and provide the
means to enforce pollution controls. However, sitice 1950s, the U.N has attempted to
convince the nations of the world to agree to ao$etiles that would govern the law of the sea.
This led to the first U.N conference on the lawtloé sea. The conference held in Geneva in
1958.

This conference led to the codification of foureaatlreaties that dealt with some areas of the law
of the sea. This approach certainly marks the lmeggnof the United nations’ interference over
the control; development and ownership of mineeaburces, as it gave birth to various laws,
rules and treaties that loosen the grip of the sygmever over the resources of the lower

countries.

The conference worked for more than 10 years owmrapeehensive treaty that would codify

international law concerning territorial watersa $@nes and ocean resources.

On 10" December, 1982, 117 nations signed the UN Conmentin the law of the sea,
(UNCLOS) in Montego Bay, Jamaica.
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The convention which went into effect November 1994 claims the mineral on the ocean floor
beneath the high seas as “the common heritage okind. The exploration of minerals was to
be governed by global rather than national authoRtoduction ceiling has been set to prevent

economic harm to land based producers of the samerafs.

There have been continuing negotiations with théddnStates and other nations to resolve this
issue, which is the one of the serious obstaclegnteersal acceptance of the treaty. A 1994
agreement amended the Mining provisions, whichthedUnited States to submit the treaty to

U.S Senate for ratification.

The convention further provides that every natiwat has a continental shelf is granted exclusive
right to explore and exploit the oil, gas and ottesources in the shelf up to 200 miles from shelf

and more under specified circumstances.

The convention provides thus:
“The coastal state expertise over the continentatisagnty rights for the purpose of exploring it

and exploiting its natural resources”.

"The rights referred to in paragraph 1 are exclusiveéhe sense that if the coastal state does not
explore the continental shelf or exploit its nafurasources, no one may undertake theses

activities without the express consent of the aasate.”

It should be mentioned that from the above prowmsiof the UNCLOS, it can be safely stated
that the fishing and mineral extraction within gdantinental zones are entirely within the control

of the Coastal nations.
Thus, in 28 Century, coastal nations progressively widened ttiaims over offshore waters,

especially in the face of the competition from fgrefishing fleets and in anticipation of rich aill,

gas and mineral finds on the continental shelf.
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The UNCLOS further provides for the specific legagime of the exclusive economic zone
which is an area beyond and adjacent to the tagiteea, under which the rights and freedom of

other states are governed by relevant provisioiBigiconvention.

It states thus:
“In the exclusive economic zone, the coastal has:
(a) Sovereign right for the purpose of exploring angdleiting, conserving and managing the
natural resources, whether living or non-living”.
Therefore, the coastal state has sovereignty temship, control and development of natural

resources.

SELF ASSESSMENT EXERCISE

In what ways have the United Nations respondediliaation of natural resources?

4.0 CONCLUSION.

The UN and the international community have recegmhithe need for preservation of natural
resources and the rights of nations over them. #ve Been how this has been done in this unit in
the process of international instruments like tlavlof the Sea and other principles that have

evolved.

5.0 SUMMARY.
In this unit an attempt has been made to introdheeUnited Nations to the student as an
international organisation with long history of seng peace, protection and preservation of

natural resources.

6.0 TUTOR MARKED ASSIGNMENT.

Give an account of the United Nations in the dewelent of natural resources.
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7.0 REFERENCE/FURTHER READINGS.

1. Basi, R. (2003), The United Nations, Structiaed Function of an International Organisation,
New Delhi, Sterling Publishers.
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UNIT 2: THE ROLE OF INTERNATIONAL LAW IN NATURAL
RESOURCES EXPLORATION.
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2.0 Objectives.
3.0 Main content.
3.1 The Role of International Law in Natural Res®sr Exploration.

3.2 Permanent Sovereignty Over Natural Ress.
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4.0 Conclusion.
5.0 Summary.
6.0 Tutor Marked Assignment.

7.0 Reference/further readings.

1.0 INTRODUCTION

The UN as a body of nations has been involved endigavelopment of principles of international

law. It has contributed in no small measure to gnewth of rules that guide nations in the

exploitation of natural resources. It has conceritgelf with the protection, preservation and

improvement of the life and living of the peopléhiFis done through the evolution of several
rules and principles in Conventions, Treaties aadt$2 Among these rules are the Laws of the
Sea Convention and the Permanent Sovereignty amradd&esources. This unit deals with these

themes in sequence, underscoring their impact@edhntries.

2.0 OBJECTIVES

The objectives of this unit are:

i. To make you know how the UN has contributedhterinational law principles on natural
and mineral resources.

ii. To make you understand the role of internatidaa in natural resources.

iii. To analyse in detail the principle of permahsavereignty over natural resources.

3.0 MAIN CONTENT.

3.1 TheRole of International Law in Natural Resources Expbration.

Since the 1950s the UN has attempted to convineen#tions of the world to agree to a set of
rules that will govern the law of the sea. ThetfithN Convention on the Law of the Sea,
(UNCLOS) which was held in Geneva 1958, led todbeification of four treatiethat dealt with
some areas of the law of the sea. In the 1970sTivel UN Conference on the law of the sea

began its work.
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The principles of the right of the people and nadido permanent sovereignty over their natural

resources had received international recognitioranous UN General Assembly Resolutions.

The principle of permanent sovereignty over natuezslources was first raised by the Chilean
delegation at the Eighth Session of the Human Ri@ltmmission, when it was working on the
preparation of the Draft International Covenants Human Rights in pursuance of General
Assembly Resolution No. 545 (V) of February 5, 299n this Resolution, the General
Assembly decided to include the rights of all pesphnd nations to self determination as part of
the Human Rights Covenants and requested the Caiomito prepare a draft on the subject
After a long discussion, the Commission’s workiragtp agreed to include in the covenants the
following words: ‘The right of the people to self determination st#dlo include permanent
sovereignty over their natural wealth and resourdesno case may people be deprived of its

own subsistence on the ground of any rights that beaclaimed by other states”

Once the principle was linked with self-determioati it became directly involved with the
colonial issue, and the debate in the United Natlmecame polarised between the developed anc
the developing countriedistorically, therefore, the principle of permanesgvereignty over
natural resources is a logical outcome of the glacf self determination which brought about

the dissolution of the colonial empires after tlee&d World War.

After attaining political independence, it was féliat the independence was meaningless if
foreign control endured in the economic sector.sThias the more so since most developing
countries soon realized that their natural resaugenerally represented their only economic
assets.

It was therefore, not surprising that the objectiwdich the developing countries established for
their natural resources conflicted with the intesed foreign based companies in protecting their

usually advantageous investment conditions.

SELF ASSESSMENT EXERCISE.
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Describe the role of international law in explatatof natural resources.

3.2 Permanent Sovereignty Over Natural Resources.

The history of the PSNR can be seen in the word& #femper:

“as the history of struggle between private foreigrestment and the interests of the capital-
exporting countries on the one hand and the interekthe capital-importing countries and their

economic and development goals on the other side”.

The main controversy over the permanent sovereigwny natural resources was whether, in the
exercise of the right, states were also obligedcioin accordance with the governing principles
of international law. Most developing countrieseatsd that sovereignty meaimjer alia, the

freedom of the state to explore and dispose afatsral resources, unrestrained by any political,

economic or legal limitations imposed or maintaibgdan external authority.

According to these developing countries, a statenctattain independence until it is able to
control its natural wealth and resourc8is economic aspect of sovereignty is important
because it enables the developing countries ty carr their development plans and raise their
standard of living. Emancipation from economic cwddism was still required for many

developing states.

The right of a state to dispose of its natural ueses was a natural right, an inalienable right, an

absolute right, a permanent right according to spoien of developing countries.

Atsegbua opined that while some developing countsigoke of sovereignty in absolute terms,
many of them expressly and repeatedly affirmed tlesipect for all contracts with foreign firms
or government freely entered into. These countwese not oblivious to the need for foreign

investment, if it were available on mutually agiglegerms.

They were also perfectly conscious of the compglheeds of interdependence of nations and

had no desire to encourage economic isolation winmegpht be counter productive to their
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national interest. The claim for an unlimited s@ignty by some developing countries bears a

severe economic risk irrespective of the understhledpolitical reasons for these demands.

There was the danger that the developing counlurghéd with its new power, might force its
leverage to a point where it will inevitably conm guffer in the eventuallffor example, the
claim for an unlimited sovereignty may severallyeaf the flow of foreign investment to a

developing country.

The developing countries, on their part, argued thiaile territorial sovereignty was a legal
attribute of every state, it was limited by the idstand obligations imposed on states by
international law and by the economic and politicatessities imposed by the growing inter-
dependence of states. They therefore, did not thtinkorthwhile to spend much time on

proclaiming it, affirming it and elaborating it Bkthe spokesmen of the developing countries.

The attitudes of the developing and developed cmmto not appear to be irreconcilable apart
from the fact that some developing and developemhit®s expressed views which cut across the
general, dominant attitude of the groups to whieytbelonged According to Rajan:

“They are speaking about the same concept, but fsoiy two different ends of the same
spectrum of interdependence which connects themthieg and on the same common basis of

membership of the United Nations, namely sovereigumality”

The only difference largely and only apparentlymgdo be that the developing states emphasis
not exclusively however the obligations of sovenggncumbent on both groups of states. Both
of them equally recognise the compulsions of irgpethdence and international co-operation in

mutual interest.

The reasons for this difference of opinion are Ipdristorical. Many developing countries were
newly independent and wanted to assert their smrgéindependence and equality with other
members states, while the older states took tlerreignty/independence for granted and spoke

of them as a matter of course.
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The origin and development of the principle of pan@nt sovereignty over natural resources can
be divided into four phases. During the first phdbkat is, from 1952, the adoption of resolution
1803 (XVII) of 14 December 1962, the UN was pretgued with the formation of the right of

peoples to use and exploit their natural resoussesright inherent in their sovereignty.

The Declaration on Permanent Sovereignty Over Natural RBsources, Resolution 1803
(XVIl) of 14 December 1962, popularly known as the lané@masolution has been identified as
the most important resolution passed during thisode The Declaration statester alia, that:

() “the right of peoples and nations to permansavereignty over their natural

wealth and resources must be exercised in the aster of their national

development and well being of the people of the stancerned,”

(2)“The exploration, development and dispositionsoth resources as well as
import of the foreign capital required for theserpose should be in conformity
with the rules and conditions which the peoples nations freely consider to be
necessary and desirable with regards to the ausiaboins, prohibition of such

activities;”

(3)“In case where authorization is granted, the itabimported and the earnings
on that capital shall be governed by the termsdbg by the national legislation
in force, and by international law. The profit desd must be shared in the
proportions freely agreed upon, in each case betwde investors and the
recipient State, due care being taken to ensurettiexe is no impairment, for any

reason, of that State’s sovereignty over its ndtwealth and resources”

The implication of the resolution is that the exfation of natural resources including mineral oil
and import of capital should be in conformity witkely negotiated agreements, that capital and
profits thereon should be in terms of authorizatignnational legislation and by international

law. It also implies that the nationalization angbleration shall be based on grounds of public
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utility, security or national interest and on apgiate compensation in accordance with national
legislation of the country nationalizing and in aatance with international lawhis declaration

finally settled the debate between the developimd) developed countries. It rejected the claim
for an unlimited sovereignty but recognized thenhtigf a state to nationalize property to the

payment of appropriate compensation.

The resolution goes further to say that nationatisa expropriation, or requisitioning shall be
based on grounds or reasons of public utility, ggcwr the national interest, which are

recognized as overriding pure individual or priviatierest, both domestic and foreign.

In such cases the owner shall be paid appropr@tgensation, in accordance with the rules in
force in the state taking such measures in theceseepf its sovereignty and in accordance with
international law. In any case where the questiocompensation gives rise to controversy, the
national jurisdiction of the state taking the measshall be exhausted. However, upon agreement
by sovereign states and other parties concernétiimsent of the dispute should be made through

arbitration or international adjudication.

SELF ASSESSMENT EXERCISE
What is the permanent sovereignty on Natural Ress®r

4.0 CONCLUSION.

The attainment of independence by many of the dgus countries in the 1950s and early and

1960s brought about growth in the quest for econandependence. This meant that resources
of these nations would have to be controlled by tben people and government. International

law affected the situation in a number of ways totgct the interest of these mineral bearing

nations and nations. The principle of Permanene8ngnty to Natural Resources evolved in the

process as a strong point for development of métlyese countries.

5.0 SUMMARY.
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We have been able to take you through the evolutfanternational law in the perseveration of
the rights of the countries to natural resourceasiwitheir territory and how this has led to the
UN Resolution to on Permanent Sovereignty to Nateesources. The reasons for passing the

resolution have been considered in the unit.

6.0 TUTOR MARKED ASSIGNMENT.
The developing nations have strived to deal witturah resources in a way to protect themselves

from exploitation by the developed countries. Do yagree with this assertion?

7.0 REFERENCE/FURTHER READINGS.

1. Atsegbua, L. (2004), Oil and Gas Law in Nigefiagory and Practice, 2nd Edition, New Era
Publications, Benin.

2. Benerjee S.K. “The Concept of Permanent Sovetgi@ver Natural Resources” (1968) 8
Indian Journal of International Law 515 at 517).

3. Baloro, J. (1987) “Some International Legal Peais Arising From the Definition and
Application of the Concept of Permanent Sovereigdiser Wealth and Natural Resources of
States”

4. Sornarajah, M. “The Pursuit of Nationalised Ferby’ (Dordect, Netherland: Martinus Nijhoff
Publishers, 1986, at 120).

5. Kemper, K. “The Concept of Permanent Sovereigmy its Impact on Mineral Contracts” In
Legal and Institutional Arrangements in Mineral Bmpment, 1982 London: Mining Journal

Books.
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1.0 INTRODUCTION
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This unit is a continuation of the unit 3 that deaith the role of international law in exploration
and exploitation of natural resources. This unitl wook further at the UN resolution on
permanent sovereignty on natural resource. Itge aitended to look at the importance of the
resolution and its legal status. This is essetuisthe lawyer and the law student alike because of
the subject of natural and mineral resourcess thé more so because of the role that such UN

Resolutions play in the affairs of nations.

2.0 OBJECTIVES.

The objectives of this unit are:

i. To make the student understand the importantlesotN Declaration under discussion.

ii. To make the student understand the issue @l leigtus of the resolution.

iii. To analyse the issues that are raging in sealected developing country on natural resources

exploitation.

3.0 MAIN CONTENT.

3.1Importance of the Resolution.

The importance of this resolutioBeclaration on Permanent Sovereignty Over Natural
Resources, Resolution 1803 (XVll)ies in the fact that it received the support @ tleveloped
and developing countrieS his resolution represents a compromise betweenirttezests of
developing countries in the protection of theithtgover their natural wealth and resources and
those of the developed countries in securing adequaarantees for the protection of foreign
investments. It is the last resolution which expiiaecognizes within this context, the relevance
of international law for the protection of foreignvestment It contains both the traditional
norms of international law relating to the protentiof foreign investment as well as the new

norm of permanent sovereignty over natural res@urce

During the second phase, from 1962 to 1973, thenfemk resolution was adopted, reiterated and
reaffirmed in a number of other resolutions. Iroteson 88 (XII1) of 19 October 1972, the Trade

and Development Board of the UN Conference on Tradd Development (UNCTAD)
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reaffirmed the sovereign right of all countrieselseto dispose of their natural resources for the
benefit of their national development. It was speally provided that this resolution is without
prejudice to what is set forth in General Assemidgolution 1803. Other resolutions were

adopted during this period. These resolutionsdeatiher developments.

During the 1970s and early 1980s, several investagmreements concluded by some developing
countries, particularly the oil exporters went thgh a series of amendments in order to bring

them in line with the principle of permanent sovwgnéy over natural resources.

SELF ASSESSMENT EXERCISE

Describe the importance of the UN Resolution omR@&rent Sovereignty on Natural Resources.

3.2 The Legal Status of the Resolutions.

There is a divergence of legal opinion as to thecige legal status of the resolutions on
permanent sovereignty over natural resources. @nigbue, there are two schools of thoughts.
The first school of thought is held by the devehgpcountries and is succinctly described by
Chowdhury:

“The right of permanent sovereignty, emanatingtagoes from the right to self determination,

has the same status jos cognesn contemporary international law. Consequentlyg, ¢xercise

of such right is not defeasible by treaty or bytcact. This position is not affected by the fact
that there are still differences of opinion witlgaed to the legal status of some of the corollary

rights flowing from the peremptory principle of penent sovereignty”

The developing countries regard the principle ahpnent sovereignty over natural resources as
inalienable, as a rule glis cognes,a norm accepted and recognized by the international
community of states as a whole and from which noogition is permitted unless by a
subsequent form of general international law hauing same character. The effect of this
proposition put forward by the developing countigethat foreign investments agreements which
are inconsistent with the principle of permanenteseignty over natural resources would lose

validity in law.
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However, Atsegbua:(2003)submitted that the argument that the principle pgrmanent
sovereignty has received acceptance in the wondnoanity asjus cogenshas been resisted
particularly by the developed countries who advaheesecond school of thought. It is argued by
these countries, that although resolution 1803 éa@yed the support of developed and
developing countries, this resolution in itself dasot create public of international law. The
developed countries regard resolution 1803 hasesgprg an opiniorjuris communis,a
declaration of existing principles of internatiomalv. The same cannot, however, be said of the
resolutions on the NIEO and the CERDS. These réenkiappear to contradict resolution 1803,
in that reference to international law rules relgtio the protection of foreign investment is

omitted.

In Texaco Petroleum Development Company and Califoksiatic Company vs. Liby#éhe sole
arbitrator, Professor Dupuy, rejected the resohstion the NIEO and the CERDS as having any
law creating effect. He regarded them as essentigllege ferenda and considered that they
have validity only in the eyes of the states whieave adopted them. This was because, unlike
resolution 1803, they did not have the supporthef developed countries, and in the view of

Professor Dupuy, they purported to modify existmigciples of international law.

A similar view was expressed by the arbitratoré&\imerican Independent Oil Company vs. The
Government of KuwaiThe arbitrators said

“On the public international law plane it has bedaimed that permanent sovereignty over
natural resources has become an imperative rujesofogens prohibiting states from affording
by contract or by treaty, guarantees of any kindirzgj the exercise of the public authority in
regard to all matters relating to natural richekisTconnection lacks all foundation. Even if
Assembly resolution 1803 (XVII) adopted in 1962, ts be regarded, by reason of the
circumstances of its adoption, as reflecting tlentstate of international law, such is not the case

with subsequent resolutions which have not hacg#mee degree of authority.....
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Atsegbua argued further that although it is geheratcepted that resolutions of the General
Assembly are not legally binding, this is not ty faat they are without legal effect whatsoever.
Whatever may be the content of the recommendatiohtiae circumstances of the majority by
which it has been reached, it is nevertheless @ kgt of the principal organ of the UN, whose
members are under a duty to treat with some degfreespect. It is submitted that despite the
divergence of legal opinion as to the legal statughe resolutions on the NIEO and CERDS,
recognized legal norms under existing internatidéaal while others indicate emerging norms or

directory principles relating to economic relations

It has also been argued that assuming that thigragt contesting the law creating force of the
resolutions is valid it nevertheless loses forcealise the principle of permanent sovereignty has
been acted upon so consistently that it has be@prenciple of international law through state
practice This argument has merit. The adoption of the ppilecican be seen in national

legislation, in constitutional provisions and irethew types of foreign investment agreements

Even if it is accepted that the General Assembdpldgions only succeeded in creating a weak
norm its continued acceptance by many states, @ir thractices relating to investment
agreements, converts it into a principle of custgmaternational law. Its historical and political
links with the principle of self determination magtablish permanent sovereignty over natural

resources as a part afsjcogensgven if this evolution has not already taken place.

The validity of the principle of PSNR has been dioe®ed on the grounds that General
Assembly resolutions are not binding and cannotaterdaw. It is submitted that through
“successive assertions in General Assembly reswigtithrough state practice and through

being embodied in municipal legislation, this pipie is now part of public international.”
It should be noted however that this opinion is ereénassertion. Some of these are based on

the argument that once there has been an agredreeméen two parties as to exploitation of

mineral resources this should be respected deapiteesolution that may seem to protect the
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nation in which the natural resources are foundothAar issue is that of enforcement of the

resolution in the face of possible withdrawal of tbffending’ party from the agreement.

SELF ASSESSMENT EXERCISE

What is the nature and status of the resolutigrour own point of view?

3.3 Exploitation of Mineral Resources in some Deveping Countries.
The essence of this section is to examine incidemdéeexploitation of mineral resources in
some developing countries, especially in Africaisltintended to show the way the mineral

resources have been legally and illegally minedtaedmplications for the countries.

The central and eastern parts of Africa have erpeed considerable conflict because of
exploitation of mineral resources many of which dlegally done. Some of these illegal
mining have occasioned conflicts and strife. In eomases it has led to economic
backwardness of the countries. In the Report ofPttueel of Experts on the lllegal Exploitation
of Natural Resources and Other Forms of Wealtthef@emocratic Republic of the Congo for
example, it is stated that illegal exploitation thfe mineral and forest resources of the
Democratic Republic of the Congo is taking placeaatalarming rate. This involves two

phases: mass-scale looting and the systematicyatensic exploitation of natural resources.

These pre-existing structures were improved oveetand new networks for channelling
extracted resources were put in place. Howeverstistemic exploitation used the existing
systems of control established by Rwanda and Ugalndiaoth cases, exploitation was often
carried out in violation of the sovereignty of tibeEmocratic Republic of the Congo, the
national legislation and sometimes internationak land it led to illicit activities. Key

individual actors including top army commanders dnginessmen on the one hand, and
government structures on the other, have been ngemes of this systematic and systemic

exploitation.

The consequence of illegal exploitation has beenctimtinuation of various conflicts in these
regions.
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The Democratic Republic of the Congo, located i@ lieart of equatorial central Africa has
an area of 2,267,600 square kilometres and a dupegulation estimated at 50 million. The
Democratic Republic of the Congo is endowed withngque biodiversity, vast mineral and
forest resources, and rich soils conducive to adjtice. These favourable conditions,
concentrated in the eastern regions, are the gettinthe current ongoing occupation and

struggle to exploit these natural resources.

The illegal exploitation of resources by Burundiydhda and Uganda took different forms,
including confiscation, extraction, forced monopalyd price-fixing. Of these, the first two
reached proportions that made the war in the DeatimcRepublic of the Congo a very
lucrative business. lllegal exploitation by foregga aided by the Congolese began with the

first “war of liberation” in 1996.

SELF ASSESSMENT EXERCISE
Take note of the examples from other countriesiated relate them to the Nigerian situation.

4.0 CONCLUSION.

The concept of sovereignty over natural resouraes lbeen given proper recognition in the
international community and it has served the mgerf the nations that are bearing these
resources while the advanced countries with theghmology have not been short-changed.
The principle has favoured the parties dependindgp@n it is applied. The recognition given
to all these resolution has partly given them dustaf law and they are often enforceable
without much strain. Nevertheless, this is not gisvthe case as there are other considerations

for their enforcement in the sphere of jurisprudenc

50 SUMMARY.

In the course of this unit you have been made tterstand the importance of the resolution on
natural resources and its effect on the peoplealste considered the nature of the resolution and
its legal status. The practices of exploitatiomfieral resources in some African countries were

treated with the problems faced by the peopleempttocess.
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6.0 TUTOR MARKED ASSIGNMENT.

Theresolution on Permanent Sovereignty on Natural Rees is a turning point in the history

of international law and protection of natural nes®s of some countries. Discuss.

7.0 REFERENCE/FURTHER READINGS.

1. Atsegbua, L. (2004), Oil and Gas Law in Nigefiagory and Practice, 2nd Edition, New Era
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MODULE 6.

Unit 1: Nature of oil and gas pipelines

Unit 2: Legal status, regulations for oil pipelines
Unit 3: Conditions for grant of rights to lay pipess.
Unit 4 : Rights and Duties of the Licence holder.

UNIT 1: NATURE OF OIL AND GAS PIPELINES.

Contents

1.0 Introduction.
2.0 Objectives.
3.0 Main content.

3.1 Nature of oil and gas pipelines.
4.0 Conclusion.

5.0 Summary.
6.0 Tutor Marked Assignment.

7.0 Reference/further readings.

1.0 INTRODUCTION

After crude oil has been produced it is transpottecefineries by pipelines and oil tankers. This
is the situation whether oil is being exported eing used locally since the usefulness of oil only
becomes apparent after it has been refined. Therelift products from the refinery are usually
transported by pipelines and oil tankers. It iemuted in this unit to express the nature of oll

pipelines and the uses for which it is put.

2.0 OBJECTIVES
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At the end of this unit you should be able to:
I. Understand the nature of oil pipelines.

ii. Know the uses of oil pipelines.

3.0 MAIN CONTENT.
3.1 Nature of Oil and Gas Pipelines.

Pipelines are a unique form of transportation usedove liquids, gases, or solid/liquid mixtures
over great distances. Pipelines consist of two meganponents: pipes and pumping stations.
Under the Oil Pipelines Act, Cap O7 Laws of the éfation of Nigeria, 2004, an oil pipeline
means, for the purpose of the Act, a pipeline lier conveyance of mineral oils, natural gas and
any other derivatives or components and also ahgtance (including steam and water) used or
intended to be used in the production or refininganveying of mineral oils, natural gas and any

other derivatives or components. See section 1af(®)e Act.

Pipelines are commonly used to transport crudeQiil.pipelines have been constructed in all
parts of the world, primarily in oil-producing regis such as the Middle East, the North Sea,

southern Russia, the South China Sea, Texas, Qkmhalaska and Nigeria.

Pipelines are also used to transport solids susgkml liquids, such as coal slurry, which

consists of powdered coal suspended in water.

There are networks of oil pipelines in the southgant of Nigeria where crude oil is produced.
The pipelines run from oil fields and terminalstie refineries. Some of the oil pipelines run on
land while others run from the off shore oil rigs the land where oil is transported to the
refineries. Perhaps the longest oil pipeline indXig is the NNPC pipeline running from Port
Harcourt to Kaduna Refinery built between 1977 2880.

Many of the oil pipelines run from the tank farntsthe petroleum depots that are scattered

around the country’s major cities. The pipelines tiarough specific route created for it by the

NNPC or the company following the procedure laidwdoby the government ministry
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responsible for petroleum resources. Several obilh@pelines in Nigeria have been constructed

for many years with the earliest being construatetbB56.

One of the most interesting aspects of freightdpantation in the United Statésthe intensive
use made of pipelines to transport oil and natgasl From the time that natural gas began to be
utilized as a fuel, instead of being wasted dupetyoleum-extracting operations, pipelines were

constructed to transport natural gas.

Refined petroleum products also move by pipelirte the interior of the United State®ne of
the most ambitious pipeline projects undertakedate, about 2,480 km (about 1,540 mi) long,
was built in the early 1960s. It brings refinerypgucts from Houston to points in the eastern
United States.

Oil pipelines have remained very important in ttesportation of oil and gas. Gas pipelines are
made to transport natural gas form the points tfaekon to the point where they are to be used
or exported. It has become the major means ofgatiag crude oil because of its versatility and
advantage over the use of vehicle tankers. Theetaninly complement the pipeline on the road
while rail transportation which was previously iseuin Nigeria now play a negligible role

because of the poor state of the railways.

In some countries a lot of revenue is made fromajheration of oil pipelines by the companies
that undertake such project. The companies upoairobg the requisite approval construct oil
pipelines underground and make it available noy @altheir own crude oil but for the use of
other oil companies on agreed conditions. In suithatson, every oil producing company does

not have to construct oil pipeline, but make areangnt to use already existing pipelines.

In Nigeria, apart from the Federal Government whosdepipelines are controlled by the
Petroleum Pipelines and Marketing Company (PPMQulasidiary of NNPC, the international

oil companies mostly operate their own oil pipedine
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Gas pipelines are also constructed in their regmecises. The Nigeria Liquefied Natural Gas
Company operates the gas pipelines in Nigeriauris from the natural gas fields to the export

terminals and also to the few gas stations thatreidang use of gas to power.

SELF ASSESSMENT EXERCISE

What is an oil pipeline and what are its uses?

4.0 CONCLUSION
Oil pipelines are important aspect of oil and gatustry due to the need to move crude oil that

has been won from the ground to where it is toddsed or exported. It is thus an aspect of

transportation of the oil.

5.0 SUMMARY.

We have considered the nature, uses and make ap peline in this unit. Some important
uses of pipeline have also been considered. Theiru@i nut shell is an introduction to other
aspects of oil pipeline including the legal stdiwusit which is discussed in the subsequent units

of this module.

6.0 TUTOR MARKED ASSIGNMENT.

Discuss the nature, uses and importance of oilipgpe

7.0 REFERENCE/FURTHER READINGS.
1. Michael D. Meyer, Oil Pipelines. Georgia.
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UNIT 2: LEGAL STATUS AND REGULATIONS FOR OIL PIPELI NES.
Contents

1.0 Introduction.

2.0 Objectives.

3.0 Main content.
3.1 Permit to survey land for oil pipeline.
3.2 Oil Pipeline licence.

4.0 Conclusion.

5.0 Summary.

6.0 Tutor Marked Assignment.

7.0 Reference/further readings.

1.0 INTRODUCTION

Oil Pipelines are regulated by thél Pipelines Act, Cap O7.Laws of the Federation of Nigeria,
2004. The Law was first made in 1986d has remained the main law regulating this inambr
segment of the oil industry. There are two typepe@imits that can be obtained under the Act.
These are the permit to survey routes for oil pigsl and license to construct, maintain and

operate oil pipelines. These will be treated is tmit while their effect will be highlighted.

2.0 OBJECTIVES
At the end of this unit you should be able to:
i. Understand the legal status of an oil pipeline.

ii. Know the types of permit and licence that mistobtained in respect of oil pipeline.

3.0 MAIN CONTENT

3.1 Permit to survey land for oil pipeline.
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Before any pipeline can be installed under the ggguermit to survey the land must be obtained.
The survey permit precedes the oil pipeline licedcsurvey would have to be carried out on the
land on which the oil pipeline will be laid in omdi® ascertain its fithess for the oil pipeline.idh

is done after following the procedure laid downtbg law.

The Oil Pipelines Regulations provides the proceds follows: No oil pipeline license shall be
granted or renewed unless the route of:

a. The pipeline has been surveyed; or

b. Inthe case of a renewal, the pipeline has beasumeeyed.
No survey or re-survey shall be carried out undsguRation 1 of the regulations unless a permit
to survey has been obtained in accordance withptbeisions of sections 4 and 5 of the Oil
Pipelines Act.
An application for a permit to survey shall be aopanied with ten copies of the topographical
map of the proposed route of the pipeline drawsaaie:

a. 1:50,000 for a pipeline that is not more tfifiy kilometres long.

b. 1:100,000 for a pipeline that is over fifty kilorees but not more than 100 kilometres

long; and

c. 1:250,000 for a pipeline that is over 100 kilomstleng. See generallgegulations 1, 2

and 3 of the Oil Pipelines Regulations.

The Power to grant Permit to Survey and Oil pipelircense is vested in the Minister by Section
3 which states that the Minister may, grant pernaitsurvey routes for oil pipelines and licenses
to construct, maintain and operate oil pipelindsisTpower is however subject to the provisions
of the Act. Each license shall be issued in respeand authorise the construction, maintenance

and operation of one pipeline only.

By Section 4 of the Act, any person may make adiggpon to the Minister in accordance with
the provisions of the Act and of the Oil Pipeliresgulations made thereunder for the grant of a

permit to survey the route for an oil pipeline the transport of mineral oil, natural gas or any
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product of such oil or such gas to any point ottidason to which such person requires such oil,
gas or product to be transported for any purposmected with petroleum trade or operations.
Every application for a permit to survey should gfyethe approximate route or alternative

routes proposed.

The Minister may either grant the permit to surea@ypayment of the fees required by section 31
of this Act to be paid by the applicant on the sigson of the application and on grant of the
permit to survey respectively or for reasons whizthim appear sufficient, refuse to grant the

permit to survey.

If the Minister refuses to grant the permit to yWe shall notify the applicant in writing of such
refusal and the reasons for the refusal. An appiit@ the survey permit must pay the prescribed

fees.

SELF ASSESSMENT EXERCISE
In a concise manner discuss the law relating t@ipieline in Nigeria with reference to permits

obtainable under the law.

3.2 Effect of Permit to Survey.
The effect of permit to survey is that it entitid®e holder to enter together with his officers,
agents, workmen or other servants and with anyssacg equipment or vehicles, on any land
upon the route specified in the permit or reasgnathbse to such route for the following
purposes:
a. To survey and take levels of the land;
b. To dig and bore into the soil and subsaoil;
c. To cut and remove such trees and other vegetasomay impede the purposes
specified in this subsection and
d. To do all other acts necessary to ascertain the&atslily of the land for the
establishments of an oil pipeline or ancillary ailsttions;
The permit also entitles the holder, with such pess equipment or vehicles mentioned above, to

pass over land adjacent to such route to the etantsuch may be necessary or convenient for
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the purpose of obtaining access to land upon thé&erepecified.See section 5All these are
obtainable only after the holder has given not thas fourteen days’ notice to the owner or the
lawful occupiers of the land through which a praggmbgipeline would run, and on obtaining the
prior consent of such owners or lawful occupierd #re payment of adequate compensation to

them.

This provision is subject to the provision of Sent6 which states thalhe Minister may, upon
application by the holder of a permit to survey,wthne route specified in such permit, but such
variation shall not invalidate or make illegal amgt done by the holder pursuant to the permit
prior to such variation, nor prejudice the rightsany person under the Act with reference to any
act done by the holder pursuant to the permit gacuch variation.

The abovementioned represents the preliminary wdrich the grantee of a Permit to Survey
may undertake in a proposed pipeline route. Furthergrantee may apply to the High Court to

eject persons who hinder his entry upon such land.

Notice before entry, damage and compensation.

Except with the previous consent of the owner aupeer no person shall under the authority of
section 5 of the Act enter any building or upon @mglosed court or garden attached to any
building, without previously having given the owr@roccupier at least fourteen days notice of

his intention to do so. See section 6 of the Act.

Furthermore, the holder of a permit shall not enf®yn any cultivated land without having given
such notice to the owners or occupiers of the ld#e. may also affix the notice in some
prominent position upon the land.

The consent of the owner of the land must be solglie holder of the licence before he enters
the and as Act says that no person shall undeaudtierity of section 5 of the Act may enter any
of the lands described in section 15 of the Actepxowith the prior assent of the owners or

persons in charge of such lands.
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The holder of a permit to survey acting under th#harity of section 5 of this act shall take all
reasonable steps to avoid necessary damage tamohghtered upon and any buildings, crops, or
profitable trees thereon, and shall make compens&di the owners or occupiers for any damage

done under such authority and not made good.

In the event of dispute as to the amount of comgu@ns to be paid or as to whether or to whom
any compensation shall be paid, the provisionsaof w of the Act shall applySee generally
section 6(1) (2) (3) (4).

SELF ASSESSMENT EXERCISE

Discuss a permit to survey and its effect in gighines.

3.3 Oil Pipeline License
By Section 7 of the Act, the holder of a permistovey may make an application to the Minister
for the grant of an oil pipeline license in respetcany oil pipeline. The oil pipeline must be the

one for which the applicant has completed the suofe¢he route.

Application for license and notice required.

An applicant for a license shall deliver to the Mter an application for the same stating the
terminal points and giving a description of the ghipe. The application shall also be
accompanied by a plan of the proposed route ofpipeline sufficient to identify the land
affected thereby and the proposal of any pumpiagasts, tanks or other ancillary installations.
See Section 8 of the Act.

The Minister shall upon receipt of the applicatappoint a date not less than six weeks ahead for
the hearing of any objections, The Minister wik@lnominate the person or persons by whom
and the place(s) at which any such objections Wl heard. He shall thereupon cause a
notification of such date and other particulars afdhe places at which objections shall be

lodged. The notification is to be made in the Fall&azette and in the Gazette of each state

concerned.
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Before or upon application being made notice ofapplication shall be given by the applicant in
the following manner:
a. By publication in the state Gazette of each stateugh which the route of the projected
pipeline passes;
b. By publication in the newspapers circulating in #reas through which the route of the
projected pipeline passes as the Minister may requi
c. By posting or delivering the same to the followipgrsons entitled to be carrying on
operations in the area which would be affectedheygrant of a license:
i. Holders of exclusive prospecting licenses, miniigits, oil exploration licenses and oil
prospecting licenses;
ii. Lessees of mining leases, temporary mining leases mining leases;
d. By publication in areas likely to be affected by thcense in such other manner as the
Minister may direct.

SELF ASSESSMENT EXERCISE

Analyse the procedure for obtaining an oil pipelioence.

4.0 CONCLUSION.

The requirement for permit to survey land normalhgcedes that of the oil pipelines licence.
This is so because the land upon which the pipehmeld be lid should be fit for the purpose for
which this is to be done. It is also important szertain the route which the oil pipeline will

follow. This helps a lot in eliminating mistakesnmder of bursts close to human beings dwelling.

5.0 SUMMARY.
We have taken you through the nature of oil pipelihe necessity of survey permit and the oll
pipeline licence. The requirements of the law ispext of these permits and licence have been

looked into with the conclusion that oil pipelirseean important feature of the petroleum industry.
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6.0 TUTOR MARKED ASSIGNMENT.

Mr. Kigbodo is the Chief Executive of Ketiki Peteoim Company Ltd. The company wishes to
construct oil pipeline to carry crude oil from @# field to the refinery. Advise Kigbodo and the
company on how to get this done under the law geNa.

7.0 REFERENCE/FURTHER READINGS.

1. Etikerentse, G, (2004) Nigerian Petroleum L& Ed) by Dedrew Publishers.
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UNIT 3 CONDITIONS FOR GRANT OF TO LAY OIL PIPELINE
Contents
1.0 Introduction.
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3.0 Main content.
3.1 Procedure for Application for Oil PipwdiLicence.
3.2 Terms and Condition of the licence.
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7.0 Reference/further readings.

1.0 INTRODUCTION

After looking at the permit and the oil pipelinednce, we need to look at the terms and
conditions for the grant of the licence. The teand conditions go with the oil pipeline licence.
They are the series of the situations that wouttipi the process of application, after the grant
and during the pendency of the licence. The OieRugs Act makes provisions for the terms and

conditions which are examined below.

2.0 OBJECTIVES

At the end of this unit you should be able to:

i. To understand further the procedure for applicatowroil pipelines licence.
ii. Know the terms and conditions of the oil pipelifeehce.

iii. Understand the legal implications of the terms emaditions.

iii. Understanding the effect of breach of the teramd conditions.
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3.0 MAIN CONTENT

3.1 Procedure for Application for Oil Pipeline Licence.

The procedure for application for an oil pipelineehce to erect and operate an oil pipeline is
stated in the Oil Pipelines Regulations to theatfteat an application for a license to construct a
pipeline shall be made during the validity of a m#rto survey. It shall also be made in

accordance with the provisions of Part Il of thié R)pelines Act.

The application must be accompanied with the failthguw
A statement indicating:
) The services to be rendered by the pipeline
(i)  The specification of the pipeline
(i)  The characteristics of the fluids to be conveyedugh the pipeline; and

(iv)  The total estimated cost of construction of thes|oe;

The Minister is authorised to grant the licensepagment of the fees required by section 31 of
the Act to be paidy the applicant on the submission of the applicatind on the grant of the

license respectively. The Minister may also refusegrant the license for reasons which he
considers sufficient. If the Minister refuses t@mjrthe license, he shall notify the applicant in

writing of such refusal and the reasons for sufinrsed.

No person other than the holder of a license simadbtruct, maintain or operate an oil pipeline.
Every person who acts in contravention of the efAltt provisions with respect to obtaining the
licence shall be guilty of an offence and shallibble on conviction to a term of imprisonment

or to a fine or to both imprisonment and fine.
The Minister may require any person who is condiaé an offence under that section to have

the pipeline in respect of which the offence wasngotted and any ancillary installation

removed to the extent that the minister does nettel purchase such pipeline or any such
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installation or any part thereof; and in the ewafrfiailure to agree on the purchase price the same

shall be determined by arbitration.

An offender who is required by the Minister undebsection 6 of this section to have a pipeline
or any ancillary installation removed shall makeogdany damage done to any land by such

removal.

Requirement of Notice of application to land owner&ccupiers

In addition, when the application for licence is deathe applicant must give notice of the

application by delivering to administrative offisgnaving responsibilities in such area or to such
other officers as the Minister may specify such bhars of copies of such notice as the Minister
may require for distribution to the owners of landhe area so affected who might not otherwise

become aware of such notice.

Such notice shall contain a description of the pssl pipeline and its route and the proposed
ancillary installations and shall set out a listpdices and times at which copies of a plan
sufficient to identify the land affected therebyynze inspected; and each copy of such notice
shall require that objections if any shall be maddeast seven days before the date to be

appointed by him for such lodgmeBte Section 9 of the Act.

Any person whose land or interest in land may pariously affected by the grant of a license
may within the period specified for objections ledgerbally or in writing at one of the
specified addresses notice of objection statingitkerest of the objector and the grounds of
objection.

Matters relating to quantum of compensation shatlloe material grounds to include a notice of

objection under section 9.
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It shall be the duty of any public officer who ra@s a verbal objection in the course of his
duties to record the name and address, interesg@mohds of objection of any person lodging
such a verbal objection in accordance with thei@ect

Upon the date fixed for the hearing of objectiaiie person appointed by the Minister shall
inquire into any such objections, giving all past@ncerned an opportunity to be heard, and a

report thereof shall be made without delay to theidter. See section 10.

Matters relating to quantum of compensation stwlbe material grounds for objection under

this section.

If, after consideration of the report, the Ministamsiders that the license should be granted he
shall inform the President accordingly. But if tklenister considers that a license should not be
granted in respect of the proposed route or anygfat, he shall so inform the applicant and the
objectors concerned, and thereupon the applicait sl entitled to receive a permit to survey
such other routes as he may propose or to subnaipplication for a license in respect of another

route.

SELF ASSESSMENT EXCERCISE
Take note of the procedure for the licence anchded for notifying the owners and occupiers of

the land on the route of the proposed oil pipeline.

3.2 Duration of the Oil Pipeline licence.

The Oil Pipelines Act, Section 17 (1) stipulatestth licence may be granted for such period not
exceeding twenty years as the Minister may dirBegulation 1 of the Oil and Gas Pipelines
Licence Regulations 1995 contains provisions wiietke the resurveying of an existing pipeline
and the obtaining of a permit to the survey asptleeonditions for the renewals. The duration of

such pipeline renewal should not be less thandkiglue of the oil mining lease.

3.3 Use of oil pipelines by other persons.
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Where any person other than the owner of the pipetieeks to have a right to convey any
petroleum product in an oil pipeline constructedintained and operated in pursuance of a
licence granted under the Act he must make anagin to the Minister.See section 18 (1) of
the OIil Pipelines Act.

Every such application shall be made in the prbedrimanner and form containing the
prescribed particulars. The Minister shall considach application in consultation with the

applicant and the owner of the pipeline to whiah aéipplication relates.

If upon such consideration the Minister is satdfa certain things he may grant the use. The
Minister would have to be satisfied that that pingeline could, without prejudice to the proper
and efficient operation of the pipeline by the ewand also that it will be used for the thing

which it is designed and permitted to conveyed.

Subsection (5) states that subject to subsequenmispins of the section, the conditions of the use
of the pipeline by the applicant may be determibgdagreement between the owner and the

applicant and failing such agreement, shall berdeted by the Minister.

SELF ASSESSMENT EXERCISE

What do you think is the relevance of the provisionuse by another person?

3.4 Termination of oil pipeline licence.

Apart from the right of the holder of an oil pipedi licence to terminate the licence in respect of
the whole route or part thereof at any time dutimg currency of the term granted, by the giving
of not less than three months prior notice of hesision (to so terminate) to the Minister (in
accordance with the provisions contained in sectiorf3) of the Pipelines Act), the termination

of a licence may be brought about as follows:

i. By effluxion of term: this occurs at the endtb& term granted under section 17 (1) which is
for a period not exceeding twenty years) and of emewals where such renewals had been

granted.
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ii. Cessation of operations: Cessation of operatioturs where the holder of the licence either
by reason of the exhaustion of petroleum produoet the reservoir or of other petroleum, or
petroleum products or of the other substancedllistesection 11 (2) of the Oil Pipelines Act and
formally transported through the pipeline. The efffef such cessation would make the continued
retention of the licence and the maintenance ofpipeline by the holder meaningless in the
circumstance. It should be mentioned however, tteticencee where applicable, may desire a
change in the nature or type of the substancenaligi conveyed by the pipeline. In such a case,
he shall apply to the DPR as provided in Regula@@nof the 1995 Oil and Gas Pipelines

Regulations.

iii. Revocation for cause: Should the holder ofcdnpipeline licence fail to remedy a breach of
any of the terms or conditions upon which the laewas granted after due written notice thereof
has been given to him in accordance with the pranwssof section 27 (1) and 27 (2) of the Oil
Pipelines Act, the Minister may by notice to suchlder, proceed to revoke the licence.
Revocation may also be effected by the Ministerabse of the holder’s failure to comply with
certain requirements imposed by the Minister netato the use of the pipeline by persons other

than the licencee. Such revocation would be efteecteiccordance with section 18 (9) of the Act.

Upon the expiration or sooner determination of drpipeline licence, the holder shall within
three months after such termination be free (upeing notice of three weeks to the Minister) to
remove such pipeline and the ancillary installagitmthe extent that the Minister does not elect
to purchase such pipeline and ancillary instaltetior any part thereof. In the event of a
disagreement as to the purchase price, the prigabpa therefore would be determined by

arbitration. See section 28 (1).

SELF ASSESSMENT EXERCISE

Under what circumstances is an oil pipeline licetereninated?

3.5 Effect of breach of terms.
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If there is a breach of any of the conditions updnch a licence has been granted the Minister
may by notice in writing require the holder of theence to remedy the breach within such
period being not less than three months as maypeeifed in the notice. If the holder of the
licence fails within the period specified to remesilich breach the Minister may by notice to the
holder revoke the licence, without prejudice tothmg lawfully done thereunder and without
prejudice to any claims for compensation against tlolder made in accordance with the

provisions of the Act. See Section 27 (1) and (2).

3.6 Disposal of pipelines on termination. S. 28.

Upon the expiration or sooner determination ofcarice the holder of a licence shall before or
within three months after the termination of suickerdce be at liberty upon giving three weeks
notice to the Minister to remove such pipeline ang ancillary installation to the extent that the
Minister does not elect to purchase such pipelinany such installment or any part thereof. In
the event of the Minister and the holder of therice not agreeing as to the purchase price the

same the same shall be determined by arbitration.

The holder of a licence shall make good any dantiage to the land included in the licence by

the removal of a pipeline or ancillary installation

SELF ASSESSMENT EXERCISE

What is the effect of a breach of the terms?

4.0CONCLUSION.

The application for oil pipeline licence is usuathade to the Minister in the prescribed manner
which has been treated above. Requisite notifinatinist be made to the owners and occupiers
of the land along where the pipeline would e l#tso, the pipeline may be used by someone
else apart from the licensee upon taking the nacggermission from the Ministry of Petroleum

Resources.

5.0 SUMMARY.
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We have treated in general the conditions for thepipeline licence by going through the
procedure for application for oil pipelines licentee duration and termination of the licence, the

effect of the breach of the terms of the licence e disposal of pipelines on termination.

6.0 TUTOR MARKED ASSIGNMENT.
Critically analyse the duration and the reasongHertermination of an oil pipeline licence.

7.0 REFERENCE/FURTHER READINGS.
1. Etikerentse, G, (2004) Nigerian Petroleum L& Ed) by Dedrew Publishers.
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UNIT 4 RIGHTS AND OBLIGATIONS OF THE HOLDER OF A LI CENCE
Contents
1.0 Introduction.
2.0 Objectives.
3.0 Main content.
3.1 Rights and Obligations of the Holder of adrice.
3.2 Obligations of the Holder of a Licence
4.0 Conclusion.
5.0 Summary.
6.0 Tutor Marked Assignment.

7.0 Reference/further readings.

1.0 INTRODUCTION

In the last unit we discussed the conditions fer ghant of oil pipeline licence; we shall look at
the rights and obligations of the holder of thetice in this unit. These are the things the holder
is permitted to do and to enjoy under the law. W# also treat the obligations that he is

expected to perform.

2.0 OBJECTIVES
At the end of this unit you should be able to:
i. To understand the rights and duties of an qiefines licence holder.

ii. Have an understanding of the obligations of aligipeline licence holder.

3.1 Rights and Obligations of the Holder of a Licece.
A license shall entitle the holder, his officergieats, workmen or other servants with any

necessary equipment or vehicles, to enter upor paissession of or use a strip of land of a
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width not exceeding 200 feet or of such other vadib may be specified in the license upon the
route specified in the license. The licence shiabh @ntitles the holder to construct, maintain and
operate an oil pipeline and ancillary installatiaars over or under the land. This provision is
subject to the provisions of sections 14, 15 andfltte Act. See Section 11.

For the purpose of the Act, an oil pipeline meamspaline for the conveyance of mineral oils,
natural gas and any other derivatives or comporamdsalso any substance (including steam and
water) used or intended to be used in the produatiorefining or conveying of mineral oils,

natural gas and any other derivatives or components

The power to construct, maintain and operate armpipiline includes the power to construct,
maintain and operate on the route of such pipellhether installations referred to in the Act as
ancillary installations. These are installationatthre ancillary to the construction, maintenance
and operation of oil pipeline, including railwayslephone and telegraph linedectric power

cables, pumping stations, storage tanks and loadmgnals.

The holder of a license shall have power to dig getdfree of charge any gravel, sand, clay,
stone or any other similar substance (not beingreemal within the meaning assigned thereto in
the Minerals and Mining Act) within any land incled within the area covered by the license to
the extent that such gravel, sand, clay, stone ny @ther substance, will facilitate the

construction or maintenance of a pipeline or angliany installations.

The holder shall also have the right to apply t® Bresident to make an order ancillary to the
licence, prohibiting, restricting the constructioh any building or type of building, or the
carrying of cultivation or industrial mining or ming activity within a specified distance, not
exceeding 32 meters from the boundaries of the ¢aramhy part thereof in respect of which the

pipeline licence was granted.

In order to take possession of the land the Adkesta section 25 that the licence holder may
apply to the High court exercising jurisdiction time area through an ex parte motion for the

ejection of any person who hinders or obstructsgifamtee’s entry and taking possession of or
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using any lands in pursuance of his licence. Swcintcin reviewing the facts presented before it
by the grantee, may proceed to issue a warranbsggssion addressed to the sheriff, upon which

a sheriff or police officer shall immediately ejeélae obstructing person from the place.

The licence holder is entitled to receive compeasdbr the costs of relocating or rerouting (by
way of deviation) the “oil pipeline” route by reasof the Federal or State Government requiring
land for public purposeSection 26 of the Oil PipelinesActs. Although oil pipeline is itself
included in the meaning of “overriding public inést” in Section 28 (3) of the Land Use Act in
respect of which the state Governor may revoke xistiag right of occupancy. Where the
guantum of compensation is not mutually agreed upeiween the grantee and the government
the issue becomes determinable by arbitration.sBetons 17 (6) and 26 of the Oil Pipelines
Act.

3.2 Obligations of the Holder of a Licence
The holder of a license shall pay compensatiohédallowing:

a. any person whose land or interest in land is iously affected by the exercise of the
right conferred by the license, for any such imqus affection not otherwise made good,;
and

b. any person suffering damage by reason of any niegle¢he part of the holder or his
agents, servants or workmen to protect, maintairepair any work, structure or thing
executed under the license for any such damagethetwise made good; and

c. any person suffering damage (other than on acooiuhis own default or on account of
the malicious act of a third person) as a consezpiehany breakage of or leakage from

the pipeline or any ancillary installation, for asiych damage not otherwise made good.

And if the amount of such compensation is not afjieetween any such person and the
holder, it shall be fixed by a court in accordanath Part IV of this ActSection 11 (5).

The Act further declared that for the avoidancadofibt the powers granted to the holder of a

license under the Act shall be exercisable onlyjexitio the provisions of this Act and of any
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other enactment or rule of law. This means thapth&ers are not absolute, but may be qualified

by other laws.

In respect of oil pipeline routes which traverse+and areas, the following should be the basis
of the compensation for the effected rights. F@megle the rights to fishing:

Regulation 23 of the Petroleum (Drilling and Praitut) Regulations stipulates that fishing
rights which are affected by the operations of ssdée of an oil mining lease be adequately
compensated for. Also under this regulation, inse¢hat the owners of the fishing stakes, hooks,
nets etc. are entitled to compensation if damagaltefrom an unreasonable exercise of the

lessee’s right.

The licence holder is under obligation to compemsaty person who suffers damage as a
consequence of any breakage of or leakage fronoith@peline or any ancillary installations.
Take note that the licensee does not have anyatidigfor any losses and or damage that are as
a result of sabotage or by a person not responsiltiee licence holder or whom the licensee is

not expected to control. See section 11 (5)c.

SELF ASSESSMENT EXERCISE

Take note of the obligations of the holder in respé the specified persons.

5.0 CONCLUSION.

The grantee of the licence has a number of righte dve has obtained the licence. This includes
the rights to enter and take possession of the $pedified in the license. It also includes the
right to construct, maintain and operate an oiepie and ancillary installations on the land. The
obligations of the licence holder include amongeotthings payment of compensation to the
people who are affected by the installation of pigelines. This is done in a determined manner

specified by law.

5.0 SUMMARY.

193



LAW 411 OIL AND GAS LAW |

We have considered the rights, duties and obligatad the licensee under this unit. The licencee
has the right to enforce his right over any lanah¢ggd under the licence by applying to the High

court for an order to eject any person who hintiérsfrom taking possession of the land.

6.0 TUTOR MARKED ASSIGNMENT.

Examine in detail the nature of rights and obligasi of the oil pipeline licence holder
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