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LED652 MODULE 3

Introduction

In LED650, you were concerned with the provisiomat tusually appear
at the beginning of a statute. In this course, LER6we shall be
working on those that conventionally are placedaals the end. The
provisions considered here differ from the preliamnprovisions in that
typically they deal with matters affecting subskamtiaw. But they are
used too for what may be seen as technical reasongxample, in
order to integrate new legislation with the bodyegisting law.

Course Aim

The aim of this course is to expose students toitéms that are
included in the substantive provisions of Bills aodbe able to draft
them.

Course Objectives
By the end of this course, you should be able, wdrafting a Bill to:
(@)  Provide suitable final provisions, and in partar, to draft:

0] delegated powers to legislate;

(i) amending, repeal, saving and transitional pBins, and
Schedules; and

(i)  saving and transitional provisions that hae&rospective effect.

(b)  Take account of the law on implied repeal andhe legal effects
of repeals in drafting amending repeal, saving aadsitional
provisions.

Working through this Course

To complete this Course, you are advised to readstady units, read
recommended books and other materials provided®yMN. Each unit

contains Self Assessment Exercises, and at pairttsel course you are
required to submit assignments for assessment gespd\t the end of
the course, there is a final examination. The @wisould take you
about 18 weeks to complete. You will find all thengonents of the
course listed below. You need to allocate your timeach unit in order
to complete the course successfully and on.time

Course Materials

The major components of the course are:
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Course guide

Study units

Textbooks
Assignment File
Presentation schedule

arwbdPE

Study Units

We deal with this Course in 15 study units dividetid 3 modules as
follows:

Module 1

Unit 1 Final Provisions

Unit 2 How to Delegate Powers to Legislate

Unit 3 General Approach to Drafting Delegated Pene
Legislate

Unit 4 Drafting Delegated Powers to Legislate |

Unit 5 Drafting Delegated Powers to Legislate |
Module 2

Unit 1 Repealing and Amendment of Legislation

Unit 2 Deciding the Contents of Repeals and Amezmisn
Unit 3 Drafting Repeal Provisions

Unit 4 Drafting Amendments |

Unit 5 Drafting Amendments I

Module 3

Unit 1 What can go wrong when drafting Amendrs@nt
Unit 2 When do we need Transitional and SavingsiBions?
Unit 3 Legal Effects of Repeals

Unit 4 Drafting Saving and Transitional Provisions
Unit 5 Drafting Schedules

Each study unit consists of one week's work anduthes specific

objectives; directions for study, reading matedall Self Assessment
Exercises (SAEs). Together with Tutor Marked Assignts, these
exercises will assist you in achieving the statmining objectives of
the individual units and of the Course.

Textbooks and References

Certain books have been recommended in the coYioseshould read
them where you are so directed before attemptiagxercises.
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Assessment

There are two aspects of the assessment of thisegahe Tutor Marked
Assignments and a written examination. In doingéhassignments, you
are expected to apply knowledge acquired during Goeirse. The
assignments must be submitted to your Tutor fom&drassessment in
accordance with the deadlines stated in the prasentschedule and the
Assignment fileThe work that you submit to your Tutor for assesst
will count for 30% of your total score.

Tutor-Marked Assignment (TMA)

There is a Tutor Marked Assignment at the end @frewnit. You are
required to attempt all the assignments. You wélldssessed on all of
them but the best 3 performances will be used &sessment. The
assignments carry 10% each.

When you have completed each assignment, sendyéther with a
(Tutor Marked Assignment) form, to your Tutor. Makere that each
assignment reaches your Tutor on or before thelideadf for any

reason you cannot complete your work on time, ainyaur Tutor

before the assignment is due to discuss the pbgsidfian extension.

Extensions will not be granted after the due datdess under
exceptional circumstances.

Final Examination and Grading

The duration of the final examination for LED652 Substantive
Provisions is three hours and will carry 70% of tbtal course grade.
The examination will consist of questions, whiclileet the kinds of
Self Assessment Exercises and the Tutor markedlggmsbyou have
previously encountered. All aspects of the courdebe assessed. You
should use the time between completing the last amd taking the
examination to revise the entire course. You mag fi useful to review
your Self Assessment Exercises and Tutor MarkedgAstents before
the examination.

Course Marking Scheme

The following table lays out how the actual coursarking is broken
down.

Assessment Marks

Assignments 1-4 Four assignments, marked out qgf
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(the best three of all the 10%

assignments submitted) Totaling 30%

Final examination 70% of overall course score
Total 100%
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Course Overview and Presentation Schedule
Unit | Title of Work Week's | Assessment
Activity | (End of Unit)
Course Guide 1
Module 1
1 Final Provisions 1 Assignment 1
2 How to Delegate Powers to Legislate 1 Assignrdent
3 | General Approach to Drafting Delegated 1 Assignment 3
Powers to Legislate
4 Drafting Delegated Powers to Legislate|l 1 Assignt 4
5 Drafting Delegated Powers to Legislate|ll 1 Argignt 5
Module 2
1 Repealing and Amendment of Legislation 1 Assigminte
2 Deciding the Contents of Repeals and 1 Assignment 7
Amendments
3 Drafting Repeal Provisions 1 Assignment 8
4 Drafting Amendments | 1 Assignment 9
5 Drafting Amendments |l 1 Assignment 10
Module 3
1 | What Can Go Wrong when Drafting 1 Assignment 11
Amendments?
2 | When Do we need Transitional and 1 Assignment 12
Savings Provisions?
3 Legal Effects of Repeals 1 Assignment (13
4 Drafting Saving and Transitional 1 Assignment 14
Provisions
5 Drafting Schedules 1 Assignment 15
Revision 1
Examination 1
Total 18

How to Get the Most from this Course

In distance learning, the study units replace dwturer. The advantage
Is that you can read and work through the studyerrad$ at your pace,
and at a time and place that suits you best. Think as reading the
lecture instead of listening to a lecturer. Jush &ecturer might give you
in-class exercise, your study units provide exescifor you to do at
appropriate times.

Each of the study units follows the same formate Tinst item is an
introduction to the subject matter of the unit dwaav a particular unit is
integrated with other units and the course as alevhidext is a set of
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learning objectives. These objectives let you knvawat you should be
able to do by the time you have completed the ufau should use
these objectives to guide your study. When you Hanghed the unit,
you should go back and check whether you have waethiethe
objectives. If you make a habit of doing this, ysill significantly
improve your chances of passing the course.

Self Assessment Exercises are interspersed throtigtiee units.
Working through these tests will help you to ackigkie objectives of
the unit and prepare you for the assignments a@axiamination. You
should do each Self Assessment Exercise as you tmrme the study
unit. There will be examples given in the studytsinWork through
these when you have come to them.

Facilitators/Tutors and Tutorials

There are 12 hours of tutorials provided in suppdrthis course. You
will be notified of the dates, times and locatioh these tutorials,
together with the name and phone number of youorJass soon as you
are allocated a tutorial group.

Your Tutor will mark and comment on your assignrsekeep a close
watch on your progress, and on any difficulties yaght encounter and
provide assistance to you during the course. Yostrsend your Tutor
Marked Assignments to your Tutor well before the diate. They will
be marked by your Tutor and returned to you as ssqpossible.

Do not hesitate to contact your Tutor by telephone-mail if you need
help. Contact your Tutor if:

1. You do not understand any part of the studysumi the assigned
readings;

2. You have difficulty with the self assessmexdreises;

3. You have a question or a problem with an assent, with your
Tutor's comments on an assignment or with treligig of an
assignment.

You should try your best to attend the tutorialsisTis the only chance
to have face-to-face contact with your Tutor ankl@sestions which are
answered instantly. You can raise any problem emeoed in the
course of your study. To gain the maximum benefdnf course
tutorials, prepare a question list before attendivgm. You will gain a
lot from participating actively.

Summary
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Rather more than in LED650, you will find much st course that you
have not come across in earlier Courses. Again, 3 asked to
complete a large number of Self Assessment Exexciéeu will need

several study sessions to complete all the unitswill usually be

possible to make a break at the end of any of thdulés.

We wish you success with the Course and hope thatwll find it both
interesting and useful.
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MODULE 1

Unit 1 Final Provisions

Unit 2 How to Delegate Powers to Legislate

Unit 3 General Approach to Drafting Delegated P@ater
Legislate

Unit 4 Drafting Delegated Powers to Legislate |

Unit 5 Drafting Delegated Powers to Legislate |

UNIT 1 FINAL PROVISIONS
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Matters that May be Contained in Final Provisions
3.2 Are Final Provisions Optional?
3.3 Order in which Final Provisions are Dealt with
3.4  Should They be Dealt with in Separate Clauses?
3.5  Section Notes that are Appropriate

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

In this unit, we have an overview of provisionsttlame commonly
placed towards the end of Bills. We encourage ymudentify the
provisions that are positioned there in Nigeria d@adestablish the
typical order in which they appear.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. familiarise yourself with necessary final provissoand the order
in which they should be placed in bills.

Your aim in this unit is to make yourself familiavith the final
provisions in our legislation in preparation for vde®ping the
approaches that are appropriate to enable youcidelidhow they should
best be drafted. This is a short introductory secthat you should be
able to complete quickly.
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3.0 MAIN CONTENT

3.1 Matters that May be Contained in Final Provisims
The following matters are typically included indimprovisions:

Delegated powers to legislate by subsidiaryumséent;
Repeal provisions;

Amending provisions;

Saving provisions;

Transitional provisions;

Schedules.

oA WNE

They are usually included in the final provisiorechuse they deal with
matters that supplement the legislative schemeghabvided for in the

preceding parts of the instrument. However, detjgbowers and

amending provisions tend to be included only wheeytare short and
consequential. When they are more substantial, ttaég a more

prominent position in the text, notably in Billstlsole or major purpose
of which is to amend existing legislation. In suases, they give rise to
distinctive drafting practices, as we shall seerlat

You will recall, from your work on Preliminary Prwons Module 1
of LED: 602), that in some jurisdictions, certain of thoseysmns are
placed with the final, rather than the preliming@npvisions. When we
refer in this course to final provisions, we do mafude those cases.
SELF ASSESSMENT EXERCISE 1

Confirm for Nigeria:

1. Which, if any, of the provisions listed theres dreated as final
provisions.
2. The place in which those provisions are usus#ly out in the

final provisions.

Drafting conventions about the use and style oélfiprovisions can

differ between primary and secondary legislatiam.ahy case, these
provisions are rather more common in Bills than sobsidiary

instruments. This course is mainly concerned watv fiinal provisions

are prepared for Bills.

Follow the conventional practices in your juristhat about what is
preliminary and what is final when working out tegucture of your

Bill or subsidiary instrument.
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SELF ASSESSMENT EXERCISE 2

As you work through this course check how yourd&dion typically
sets out and expresses these final provisions lzklgudooking through
examples of recent Acts and subsidiary instruments.

3.2 Are Final Provisions Optional?

Some of the preliminary provisions (e.g. shorejitire essential features
of all legislation. None of the final provisions a$ that kind. They are
all concerned with matters of substance, rather them. Whether you
need to provide them depends upon whether or netpdrticular
legislation requires that kind of provision.

So, for example, saving and transitional provisioresy not be required
in the circumstances covered by the substantiveigoms. Schedules
tend to be used where it will be more convenientulers if legislative

text is transferred from the body of the instrument separate part at
the end.

3.3 Order in Which Final Provisions are Dealt with

Unless they are substantial, the order in which fihal provisions
typically appear is:

Delegated legislative powers
Amendment provisions
Repeal provisions

Saving provisions
Transitional provisions
Schedules.

o0k wnNE

In countries like Nigeria where the short title andmmencement
section are final provisions, they are typicallag#d after transitional
provisions, but before any Schedule.

There is logic in this order, derived from the éoling principles about
how legislation should be structured:

- permanent precedes temporary;

- continuing precedes one-off;

- substantive precedes formal,
functional precedes consequential.
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LED652 SUBSTANTIVE PROVISIONS

The principles of legislative structuring were deaith in detail in
LED: 609.

1. Delegated legislative powersare commonly concerned with
providing substantive rules of eontinuing nature. So, they
should immediately follow other substantive proers.

2. Amending provisionsalso typically contain provisions that deal
with matters of substance, although they sent once in force
as they merge with the legislation they amend.

3. Repeal provisionshave substantive effect, but it isoae-time
function. These provisions generally ceaseh&we operational
importance once that function is performed.

4. Saving provisionsare usuallyconsequentiaipon a repeal (or
sometimes an amendment), and so follow those pomgs As
they usually preserve some existing provisions tfa future,
they deal withcontinuinglegal rules.

5. Transitional provisions are alsoconsequentialpon repeal or
amendment; but they put in plademporary rules which,
therefore, have only a limited life.

6. Schedulestake the form of amddendunto the legislation, and
therefore come at the end.

3.4 Should they be Dealt with in Separate Clauses?

As a general practice, where the matter to be dadit by each is not
substantial:

0] place each category of final provisions (othean Schedules) in
distinct clauses in the legislation;

(i)  provide each with a section note, using therapriate words to
describe the function of the clause.

But:
0] if the delegated powers ameimerousand are to be exercised by

different persons or bodies, consider providingasafe clause for
each, placed with the substantive provisions treipplements;
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(i) if the amendments, repeals, savings or traovs matters are
extensive consider whether to use several clauses, or @en
Schedule, to cover the material;

(i) if the provisions arefew and short and of minor importance,
consider whether to combine them with other finedvsions
into a single clause. So, for example, add a sirsgleng or
transitional provision to the repeal provision ohieh it depends,
as a subsection.

3.5 Section Notes that are Appropriate

A widespread practice is to provide sections coimgia distinct kind of
final provision with section notes that merely dése their technical
function, rather than their substantive effectf@aeexample:

Regulations is used for a sole section containing a delegatedep to
make supplementary legislation.

Amendment [of section 4 of the principal Act] is used rather than a note
that states the substance of the amendment.

Repeal [of Act No.24 of 2000] states the legal effect of the section.

Saving similarly explains the technical function of theopisions in the
section.

Transitional is similarly explanatory of the technical purposetioe
section.

On the other hand, the note to a section that gesviwith respect to
matter contained in a Schedule typically descriti®s substantive
contents of the Schedule.

SELF ASSESSMENT EXERCISE 3

Mark with a tick, whether the expression given ised in your
jurisdiction as the section note to a clause dgahith the matter. If an
alternative is in regular use, write that in thaspprovided.

1. Regulations
2. Amendment *
3. Repeal *

4. Saving *

5. Transitional

*These may be in the plural where the clause costaeveral such
provisions.
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4.0 CONCLUSION

Matters that supplement the legislative schemeuapally dealt with in
the final provisions. These are repeal, savingteanusitional provisions
and schedules. Delegated powers and amending jawviare included
only when they are short and consequential.

5.0 SUMMARY

From this unit you should have a clear view of pmns that are
commonly placed towards the end of Bills in yourgdiction and the
typical order in which they appear. If so, then yall have achieved the
objective of the unit. You should now become faanilWwith necessary
final provisions and the order in which they sholddplaced in bills.

On completing this unit you will be ready to look detail at the
function and drafting of final provisions and cunteractice in respect
of your legislation.

6.0 TUTOR-MARKED ASSIGNMENT

Give a summary of what you have learnt from thig.un

7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed). London:
Butterworths.
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UNIT 2 HOW DO WE DELEGATE POWER TO
LEGISLATE?

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 General Considerations
3.2  When Should Delegated Powers be Conferred?
3.3  How Matters should be divided between Bills and

Subsidiary Legislation

3.4 When is an Instrument Subsidiary Legislation?
3.5 How the Courts Approach Delegated Powers
3.6  Your Objectives when Drafting Delegated Powers
3.7 How to Decide when Delegated Powers are needed
3.8 How Widely Drawn Can Delegated Powers be?

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

Subsidiary legislation is extensively used to sapm@nt the provisions
of primary legislation. It is employed for a widange of purposes and
may be made by a variety of executive bodies. Rdividual users it
may have more important implications than the Actler which it is
made. But it can only be prepared if the necesaathority has been
given under primary legislation, and it may only imade within the
limits laid down by the legislation under whichstmade.

Particular attention must be paid, then, to thdtitigh of the statutory
powers which authorise the making of subsidiaryslatjon. They must
be sufficiently wide to permit the delegate to pdav subsidiary
legislation for all the matters that are contengudads requiring it. At the
same time, the powers should be only such as @a@edeto enable the
legislative scheme approved by the Legislaturegayiven full effect.
As process for making subsidiary instruments doe$ imvolve
parliamentary debate or other public scrutiny, aeration may need to
be given to ways in which the public and the Legigle may make an
input without impairing the convenience of thisrfoof lawmaking.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

. decide when delegated powers should be conferred

. decide how matters should be divided between Baisd
subsidiary legislation

. explain when an instrument is subsidiary legistatio

. analyse your objectives when drafting delegatedguew

. decide when delegated powers are needed.

3.0 MAIN CONTENT
3.1 General Considerations

Acts of the National Assembly often need to be $emppnted by other
rules of written law made by a body more closelyrected with the
implementation than the National Assembly. You waékall that, in
common law systems:

- Acts frequently delegate such powers to exeewivthorities;
- the Act must confer the power on the authority dxpress
provisions.

The power is to make subsidiary legislation (thotlgh may be referred
to by a variety of terms - "subordinate legislatioridelegated
legislation”;  “"secondary legislation”; “statutory nstruments”;
“legislative instruments”). The term to be usedthat used in the
Interpretation or other general legislation dealwith the matter.

SELF ASSESSMENT EXERCISE 1
Remind yourself of the term in use in Nigeria.
3.2 When Should Delegated Powers Be Conferred?

In modern society, the law has to regulate complex rapidly changing
activities. It must address a wide range of matteysno means all of
equal weight. Legal rules may be required to reguthe substantive
rights, powers and duties of those engaging inatlievities; others may
be directed towards those administering and enfgr¢he regulatory
scheme, providing for their rights and duties, arthe procedures that
are to be followed. Some of these rules are mopoitant and need to
be more enduring than others and deal with mattetis which the

Legislature should engage. However, others may ¢ metailed or of
a technical nature or deal with aspects of theslative scheme which,
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though required in order to provide complete lesgalerage, are routine
or consequential. These may be more appropriatedyiged for in
subsidiary legislation.

If subsidiary legislation is not used in these sa®lls would have to
contain very many more provisions than at presaiaiyy of which are
of little relevance to the principal users of thegiklation. In many
countries, this would have adverse effects ondpeslative process:

0] the Legislature would have to spend more timetlte Bills as a
result of the increase in its size;

(i) it would have to concern itself with provisisnwhich, though
legally necessary, are of little relevance to tlodicy (which is
the Legislature’s prime concern), or are consedalempon it;

(i) changes to those provisions could only be endy (possibly
frequent) amending Bills, for which legislative Bmmust be
found.

Saving legislative time is a prime justificatiorr fubsidiary legislation,
so that the Legislature can concentrate its atirran those matters with
which a representative body should be concerned:

0] policy and principles of legal change;

(i)  alterations in the substantive rights and ésitof individuals and
the general public or particular sections of it;

(i)  changes in taxation and public expenditure;
(iv) increases in the powers of the Executive;

(v)  the creation, or dissolution, and competenceudflic authorities
and administrative bodies.

In addition, Government favour powers to make gilibsy legislation
because they can be exercised more quickly andptbeesses are
generally less demanding than in the case of pyinegislation, and
legislative scrutiny may be avoided. For these oesas proposals to
delegate substantial powers have to be lookedtatadlly. This absence
of validation by the legislature can to an extemtcbunter-balanced by
enacting a requirement of legislative review thgects a degree of
democratic accountability.
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On the other hand, certain subject areas may kerbdealt with by

subsidiary legislation, for example regulatory psowns of a technical
nature affecting a specialised industry. Some camsbhave developed
fairly rigorous processes for making such instruteethat require

consultation and impact analysis of substantialppsals. These can
prove to be more effective in producing suitablgid&ation than

legislative law-making.

SELF ASSESSMENT EXERCISE 2

Does Nigeria have standard procedures that mudgolmved by all
Ministries for processing proposals for new sulasigilegislation, in
particular those that deal with matters of majdrssance?

If such a regulatory regime has been introduce@ckhwhether the
procedures to be followed are set out in a formalveenment
instrument. If one exists, try to obtain a copyyour materials.

3.3 How Matters Should Be Divided Between Bills and
Subsidiary Legislation

This suggests that Bills should contain the priacgubstantive rules of
a new legislative scheme that gives effect to a pelicy and should
settle its core features. In particular, they stadal with:

0] Matters that involve significant questions alipy;

(i)  Rules which will have a significant effect amdividual rights and
duties;

(i)  Significant criminal offences and penalties;

(iv) Taxes and significant fees and charges;

(v)  Procedural matters that go to the essence ef |¢lgislative
scheme;

(vi)  Significant amendments and repeals to exisling

Subsidiary legislation, on the other hand, shoulddbupon the policy
and principles established by the parent Act, agal dvith matters of
less significance or with the detail of the ledista scheme, filling it out
and supplementing the core features of the Act.yGaceptionally
should it deal with matters of major substance prdciple. Thornton
puts it this way (pp.329-330):

there are undoubtedly factors which in certain wimstances make

delegated legislation on matters of substance betfitimate and
desirable. These include:
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legislative schemes, such as those involving ecan@ontrols,
that demand a high degree of flexibility for thesuccessful
operation;

circumstances where considerable flexibility maynseded to
modify a legislative scheme to meet local or exosgat
circumstances requiring special treatment;

circumstances where the technical content of lavsuich that
they are incomprehensible to anyone without knogdeth the
field ....... :

schemes of a kind that several tiers of legislatimnecessary to
make it work ....... ;

the necessity to cope with emergencies of varidusk

Delegated powers may be useful then in the follgvdases, where:

1)

2)

3)

4)

5)

6)

A great deal of rule-making is needed to puiustaty flesh on the
structures and procedures set out in the Act ampddeide for the
detail of the policy behind it (e.g. safety at wamkfactories or in
the building industry or management of a publiclthescheme).

Operational features of the statutory schemdilealy to require
frequent adjustment, e.g. because the subject migtten the

process of constant change or when modificatiorthécscheme
are likely to be numerous and detailed, thoughviddally of

minor importance (e.g. price controls; regulationnanimum

wages of different groups).

Rules of a technical nature are required, thatta be used
principally in a specialist area of Government (eujes relating
to internal financial procedures) or by a spedidizsdy or group
in the community (e.g. operation of civil aircraft)

A body of provisions is required for the opevatiof the Act that
is entirely procedural or concerned with administra (e.g.
under an Act setting up a public corporation onaversity).

Ancillary fees, notices or forms, or detailedtdi of items to
which the Act is to apply must be stipulated frame to time,
(e.g. under an Act imposing import controls on age of
commodities).

The scheme requires a body of distinct ruleswimch the
Legislature is unlikely to have a substantial iegy since they
raise no issues of policy nor directly affect tights and duties
of members of the public (e.g. prescribing proceduand
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standards to be complied with in mining activities how
advertising is to be carried out in the vicinitymfblic roads).

7) The legislative scheme requires a series ofsrthat apply its
general principles to different bodies or circumsts, and the
differences between them can best be reflectedrboyiging a
separate set of rules for each (e.g. regulatingditions of
employment).

8) Circumstances can be foreseen in which urgentapid law-
making will be required to adapt the general pptes of the Act,
to fast-changing circumstances that cannot wait the
Legislature (e.g. emergency powers to deal witasdess).

3.4 When is an Instrument Subsidiary Legislation?

In the common law tradition, an instrument can ohb subsidiary

legislation if it is made under enabling powers an Act of the

Legislature that authorise a delegate to make l&@msa. In most

instances, the terms of the enabling power, andyftes of instrument to
be used (e.g. "regulations”; "rules"; "bye-laws"pka clear that the
delegated power is to make an instrument thatdwislative effect. But

this is not always obvious. The enabling power @matyhorise action of a
very specific nature to be applied to particulasesaor circumstances.
The power to act may be by "order" or, less forgndlly "notice” (terms

that could relate to administrative action). Is thethorised action
legislative or executive?

Example Box 1

The following cases could be construed as legigair executive.

1. The Minister may declare, by order in thazette an area to be ja
prohibited area for the purposes of this Act, aftlich sections
8 to 12 apply to that area.

2. The Minister may require, by notice in tBazette every public
utility to keep such books, records and accounti®iconduct of
its business as the Minister specifies in the motic

Fortunately, the distinction rarely needs to besged. The action,
whatever its nature, is legally valid if the enaglipower has been
correctly complied with. But in two circumstancet ioterest to the
drafter, the distinction can become important.
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1. Publication

In some jurisdictions, general legislation diredisat subsidiary
legislation must be published in a different waynfr executive
instruments.

Example Box 2

Legislative instruments may be required to be:
- published in a different part of tli&azettefrom executive instruments
(e.g. asLegal Noticesrather than a&overnment Noticesand collated
annually in separateollections; or

- formally registered and numbered as a distingese

2. Application of the Interpretation Act

Typically, Interpretation Acts apply only to writtéaws, and therefore
not to executive instruments. Provisions of the @sto form, operation
and interpretation of instruments apply to subsydiagislation only.

Two possible solutions to these problems have liged in a small
number of places, though to contrary effect.

a) Providing a precise definition of "legislative nstrument"

As common law courts have been hesitant to givefmitlve meaning
to this term or to the expression "instrument hgJiegislative effect”
(found in Interpretation Acts), attempts have beesde to provide a
statutory definition. The Attorney-General may lreeg power to make
a conclusive ruling in cases of uncertainty.

Example Box 3

The model Interpretation Act 1992 contains a subsection of this kind
(section 25(2):

(2) An instrument made under a written law has |legigt effect if:
(a) it determines the law or alters the contenthaf law, rather than
stating how the law applies; and
(b) it has the direct or indirect effect of impagian obligation, creating
a right, or varying or removing an obligation onght; and
(c) itis binding on its application.
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b) Instruments deemed to have legislative effect

Some |Interpretation Acts containing general rulé®ua subsidiary
legislation provide that certain borderline cases deemed to have
legislative effector the purposes of that Act.

Example Box 4

(2) An instrument made under a written law prescgbiiixing or
designating a district, area, person, animal anghor period of time|
within, to, during or in respect of which that |laapplies or does not
apply, in whole or in part, is to be regarded agrwalegislative effect.

This has the opposite effect to the subsectioBxample Box 3under
which instruments applying provisions of the Ace arot regarded as
legislative.

SELF ASSESSMENT EXERCISE 3

Note the references to any general legislation @uryjurisdiction
equivalent to that shown Example Boxes 3 & 4

3.5 How the Courts Approach Delegated Powers

The courts treat subsidiary legislation as an kgildevice to further
the objectives of the primary legislation under ethit is made. It is not
a mechanism for widening or altering the scopehat tegislation. As
Bennion Statutory Interpretationp.167) has it:

The delegate is not intended to travel wider thenadbject of
the legislature. The delegate’s function is to semand
promote that object, while at all times remaininget to it.
That is the rule of primary intention.

The nature and extent of the delegate’s powerscanstrued in the
context of the policy and overall legislative scleggrand not merely by
reference to the form in which the power is draftddcordingly, the
courts may treat the exercise of a power as ingffed the instrument
goes beyond what they interpret the Act as autimgri§he ultra vires
principle). Although they presume that subsidiarstiuments are valid,
on challenge they may declare an instrument to Imavkegal effect on
such grounds as the following:

0] it was made by an unauthorised person or body;
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(i) it was made by a procedure that failed to chmvaith a statutory
requirement;

(i) it went beyond the scope of the enabling pagwe

(iv) it was made for an improper purpose, i.e. ané authorised by
the parent Act;

(v) it contradicted or was incompatible with thejeattives of the
parent Act;

(vi) the exercise of the power was in bad faith asbitrary, or
discriminatory, disproportionate or unreasonableffact.

3.6  Your Objectives When Drafting Delegated Powers

In drafting a Bill for an Act that needs to be slgopented by subsidiary
legislation, you must:

0] include express provisions authorising subsidiagislation to be
made; and

(i)  draft the provisions so that the delegate fudlspowers to make
subsidiary legislation on all the matters for whithmay be
needed.

However, always keep in mind tivira viresprinciple. Since the courts
can hold an instrument to have no legal effecttiisi beyond the

competence of the body that made it, you have tecpbar responsibility

to ensure that the parent Act gives all the necgsaathority to that

body. This requires you to indicate expressly amatisely in the parent
Act:

0] the person or body to whom the power is givand any other
bodies that are to be formally associated in th&imgaof the
subsidiary legislation;

(i)  any mandatory procedures that are to be foldvibefore, during
or after the making;

(i)  the extent of the power (i.e. the mattersvamch subsidiary rules
can be made, and the purposes for which the poarebe used)
in terms that enable all contemplated matters tddadt with.

An enabling power not only authorises the making sobsidiary
instruments; it also sets the limits to the usethef power, which in
principle can be enforced by court or legislativeltenge. The limits
can be drafted so tightly that the delegate's pasvetrictly confined,
and easily controlled by judicial review. The deleggmay then be left
with little flexibility. On the other hand, the dndrity to legislate can be
drawn in such wide-ranging terms that it may beyvdifficult to
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establish that an exercise of the poweulisa vires So, the way the
enabling power is drafted can have profound corsecgs upon the
application of thaultra viresdoctrine.

Legislative Counsel may sometimes be instructedrédt an enabling
power in such a way as will reduce the possibititysuccessful legal
challenge. Case law has shown that this may beewaeth e.g. by
conferring the power in broad terms that give wsdepe for action, or
by making the exercise of the power dependent upensubjective
judgment of the delegate. At the same time, thetsduave evolved
principles of review that enable them to set liniigpowers that might
on their face be capable of unpredictable use.

Example Box 5

1. The Minister may make regulations, as the Mamistonsiders
appropriate, controlling the open hours of shopd &me hours of
employment of those employed in shops.

The Minister has a wide discretion as to when achbw long shops
are to be or may be opened and as to the numiteruo$, and on which
days, employees may or are to be employed.

U

2. The Minister may prescribe, by order, the hafrduty for domestic
employees.

Legal challenge will be difficult whatever the Mstér may decide as {o
the number of hours (maximum or minimum, weekly, nbthdy or
annually), as to starting and finishing times asdathe length of res
times. For a successful challenge the order woald o be one whic
no reasonable person would make.

= -

Broad and subjective terms (asBmample Box 5 may be justified in
some legislative schemes, but do not use theseradtar of course. It is
not the drafter's function to reduce the possipiiit legal challenge in
this way. Your function is to draft provisions imch a way that the
delegate can provide the rules that you and tlemtcforesee are likely
to be needed to complete the legislative scheme tandeep it
operational. In principle, wide-ranging executivemgrs are better dealt
with directly by the Bill, when the Legislature casxamine the
implications, rather than in subsidiary legislati@ver which political
controls are notoriously ineffective.
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3.7 How to Decide When Delegated Powers Are Needed

Good instructions may suggest matters for which dlent Ministry
believes that subsidiary legislation will or mayreguired. More often,
the value in providing for such legislation to bede for particular
matters emerges as you analyse the instructionslewide a legislative
plan. Matters suited to regulation by subsidiagid&ation also become
apparent as you draft the individual provisionshef Bill.

In planning the Bill, you can safely decide thatiflary matters of little

significance can be left to be delegated (rathanjle.g. included in a
Schedule). But if you are contemplating authorisisgbsidiary

legislation for matters that affect issues of sabsé or principle, it is
sensible to consult the client Ministry (and peshaprough them the
likely delegate, if a different body). The finalailgions on the use of
subsidiary legislation to deal with substantive terst are for the client.
It is helpful if these can be taken before the alctiomposition of the
Bill starts.

1. Decisions on ancillary matters

The most common cases for which subsidiary legisias used are:

0] procedures for putting into effect the methadsadministration
and enforcement in the parent Act;

(i)  listing cases to which provisions of the Ad dr do not apply;
(i)  specifying the forms to be used when statytsteps are taken;

(iv)  fixing the levels of fees or charges for cootesl matters.

However, give thought to whether, in the particutaise, the matter
might better be dealt with in the Bill itself (e @.Schedule). There may
be advantages to some users in having all the nuethe same

instrument. A case can be made for this if:

0] the rules, or fees or charges, are not likelyneed alteration in
the foreseeable future;

(i)  they are few and not excessively detailed, and maotl increase
the length of the Bill disproportionately;

(i)  they deal with matters that concern or afféoe likely principal
users of the Act who may need to consult them eegul

(iv) no other similar matters will be dealt with bgubsidiary
legislation made under the Act.
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Ask yourself whether this legislative scheme cédls flexibility and
ease and frequency of alteration, the typical fijgstions for subsidiary
legislation.

2. Decisions on substantive matters

Today, subsidiary legislation is commonly used toovpe for

substantive matters. Sometimes it may deal withter&aiof substance
that are only incidental to the scheme in the Ather times, it may
supplement the substantive provisions in the Adhwimilar rules of
less significance; on yet other occasions, it magl dvith substantive
matters of genuine importance to the legislati‘esate.

Example Box 6

25.-(1) The Minister may make regulations as to:

(a) the conduct of elections for the return of eddanayors; and
(b) the questioning of such elections and the aoqunseces of
irregularities.

(2) Regulations under subsection (1):

(a) may make different provision for different cessend

(b) may include supplementary, incidental, consatjak and
transitional provisions and savings as the Ministemsiders necessary
or expedient.

A power in these terms enables subsidiary legiaid be made upon|a
substantive topic of importance, as well as suppgpmnatters having
substantive content. The subjective discretiorerssible in this contex
since the items mentioned, and their treatment, foalthe maker’s
judgment and are not likely to lead to unexpectsel u

—

(@) Incidental matters

In this category are those instruments used to tafésgiures of the
legislative scheme to different cases or diffe@rcumstances. Powers
can be given to the delegate to modify the basiangements where
flexibility is needed or new categories of casesdhéo be brought
within the scheme at a later date. In some jurigxhs, they are used to
deal with consequential and transitional matteas tlow from complex
new arrangements.
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Example Box 7

The Board may make regulations prescribing the goates of its
workers and their dependants to whom allowanceslbagyaid out of it$
funds under section 12.

This power enables the scheme in the parent Abetapplied flexibly,
and subsequently adjusted easily.

(b)  Supplementary matters

On occasions, if the Act have to be expanded upodeweloped to
provide certainty in application. Broad rules ormes in the Act may
need to be amplified, so that its precise area pdration is clear.
Enabling powers are useful where the specialisikedge required for
this purpose lies with a body to whom the power make the
instruments can be delegated.

Example Box 8

A Dental and Medical Practitioners Act requireseaspn applying to b
registered as a practitioner to be, among otheg#hi“a fit and prope
person to practise medicine”; it also provides thagbractitioner whg
commits "professional misconduct” may be discigdin€he appropriats
professional body can be given delegated poweralcemegulations:

D

=

U+

The Dental and Medical Council may make regulatas $o:

(a) the standards of professional conduct expedaiédregistered
practitioners; and

(b) their fitness to practise medicine.

Subsidiary legislation is also used to suppleméet main body of
provisions in the Act by providing for secondaryttaes that are likely
to occur in a wide variety of forms and in variedcemstances.
Inclusion of those in the Act may distract unneaegsfrom its central
purpose; but not to have rules would leave a gais irequirements.

These matters may involve minor issues of policathier than deal with
them in the Act, it may be more appropriate to éethe decisions both
on such issues and on the contents of the instrutneghe body that has
the necessary competence and expertise.
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Example Box 9

An Animal Diseases (Control) Act has as its purpibeeeradication 0
diseases among farm animals, providing for suchteamgatas th

compulsory treatment or slaughter of diseased spextt animals an
the control of animal movement in specified circtamses (including
import and export). But the Act would be overloadied dealt with all
aspects of treatment and action needed. So a poasibe given to th
expert body (e.g. the Ministry of Agriculture) taake regulations:

D

Regulations

31. The Minister [of Agriculture] may make regulations:

(@)  prescribing modes of cleansing and disinfegtio

(b)  regulating the seizure, detention and dispadaldiseased or
suspect animals carried or kept in contraventiothisf Act;

(c) regulating the destruction or disposal or tiremt of the
carcasses of animals dying while diseased or stjspec

(d)  prescribing and regulating the disinfection tbke clothes of
persons coming into contact with diseased or suspemals;

(e) regulating the payment and recovery of comaigms for the
destruction of diseased or suspect animals.

(c)  Principal rules

Some subjects are so complicated that it is nosiplesfor a Bill to
cover all the primary rules needed to settle therpalicy matters. This
may arise because of the range and variety of ssdheir technical
complexity, specialist requirements calling for expknowledge, the
probability of having to adapt policy to rapidlyastging circumstances.
In these cases, subsidiary legislation of conshideramportance is
increasingly common in such areas as telecommuansat civil
aviation, shipping, public health, regulation of mapoly services and
environmental planning.

Example Box 10

Civil aviation legislation typically confers poweunpon the expert body
administering the system (e.g. a Civil Aviation Aotity) to make
regulations:

The Civil Aviation Authority may make regulationsrf
(a) securing the safety, efficiency and regulaatyair navigation and
the safety of aircraft and of persons and propeatyied on aircraft;
(b) preventing aircraft endangering other persems@operty; ........
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3.8 How Widely Drawn Can Delegated Powers Be?

Controversy occurs over powers as wide as thodexample Box 10
when the subject matter is less specialist. Given tiypical lack of
legislative controls over the making of subsidibgislation, powers of
this kind limit, almost to exclusion, the Legisleduin its function of
validating the policy and the principles of newigtgtion. More so, if
the matters evoke legitimate differences of pditijudgment as to
policy or approach. Legislatures are generally gregp to allow a
competent delegate to decide the policy on questdrair safety; they
may be less ready to give a free hand to a Ministrglevelop and
legislate a policy for lending money to studentsteang higher
education.

In countries with heavily worked Legislatures, widse may be sought
for powers of this kind, througtskeletoti or "frameworK Bills:

0] these contain only the bare bones of the lametimes no more
than the authority to do whatever that the delegatesiders
appropriate to achieve a purpose stipulated irBtle

(i)  the subsidiary legislation contains the principdesl details of a
policy option selected by the delegate only aftee #Act is
passed.

In such cases, Legislative Counsel have to draftout knowing what
policy will be adopted; the powers have to be drawsufficiently wide
terms to enable subsidiary legislation to be matiatewver the policy
chosen.

It is not for Legislative Counsel to decide to draf this way, or to
propose this approach, on their own initiative. Awaxplicit

instructions and be prepared to question whether dapproach is
justified in the particular case.

Exceptionally this approach may be justified in thellowing
circumstances:

0] the matter is of a complex technical naturdljrg for the special
expertise, on which there are unlikely to be pwditidifferences
of opinion.

(i)  the scheme is wholly regulatory and needsraeaof alternative
provisions to deal with different circumstancegiterent times
or places.
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Example Box 11

Regulations

3. The Minister may make regulations for the contmbhibition
and removal of advertisements of any kind that:

(a) are situated outside the boundaries of thesciand

(b) arevisible:
(i) from a street or other place to which the publave access; O
(i) from land or buildings not belonging to or the possessio

of the owner or occupier of the land or building onin which the

advertisements are exhibited.

o0 =

(i) the delegate needs legislative powers to cement its
governmental responsibility for a particular areag( a local
government authority) or service (e.g. a statutooyporation).
Typically, these bodies are given sufficient bye-lanaking
powers to enable them to carry out their functions.

Example Box 12

General functions of Council.
121. Every Council shall do all things that it lawfullpay, and as it
considers expedient, to promote the health, wekiae: convenience of
the inhabitants of the local government area argitdserve its amenitigs
or credit.

Council bye-laws.
122.-(1)A Council may make bye-laws:
(a) that appear to the Council to be necessarpmoranient:
(i) for the peace, good order and governmenhefdcal
government area;
(i) for the purpose of effectively carrying ous itunctions under
this Act or another written law; or
(i) for better carrying into effect its operatipobjects and
purposes;
(b) prescribing forms, fees, matters and thingscitare contemplated
by this Act or are required or permitted by thig Axbe prescribed.
(2) All bye-laws made by a Council under this Act oodrer written
law are of no effect until they are approved byNhaister.
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4.0 CONCLUSION
To conclude, subsidiary legislation is an ancilldeyvice to further the
objectives of the primary legislation under whithsimade. The nature

and extent of the delegate’s powers are constnugde context of the
policy and overall legislative scheme.

5.0 SUMMARY

In this unit, you have learnt about delegated pew¥ou should now be
able to explain when legislative powers need tddiegated.

6.0 TUTOR-MARKED ASSIGNMENT
How important is subsidiary legislation?
7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed). London:
Butterworths.
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UNIT 3 GENERAL APPROACH TO DRAFTING
DELEGATED POWERS TO LEGISLATE

CONTENTS
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2.0 Objectives
3.0 Main Content
3.1 How We Might Approach the Drafting of Delegated
Powers
3.2  Are There Matters which should be Expressiyhatised?
3.3  Other Factors that can Influence the Draftihfelegated
Powers
3.4  General Legislation that may Affect the Drajtiof
Delegated Powers
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
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1.0 INTRODUCTION

This unit focuses on the general approach to diaftielegated powers
to legislate. The unit is designed to enable yoddwelop a systematic
approach to follow when preparing delegated powlthough the unit
focuses on legislative powers, some of the teclasiqunder discussion
are relevant too when you are conferring execyiowers.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. determine the matters for which delegated powelsgislate are
needed and should be authorised

. draft delegated powers with the right approach

. explain the factors that can influence the draftoigdelegated

powers.

3.0 MAIN CONTENT

3.1 How We Might Approach the Drafting of Delegated
Powers

As elsewhere, drafters develop their own approadh experience.
Typically, it covers the same ground as the folluyvihree steps:
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Step one:

Satisfy yourself that subsidiary legislation is ded, in addition to the
provisions of the Bill, in order to provide a corafd body of rules for
the subject matter of the Bill.

It may become clear that enabling powers are neaffedanalysing the
instructions or when working out a legislative plétowever, the need
may emerge only as you draft the rules, when sqopear to be better
suited to subsidiary legislation.

Step two

Work out for which matters subsidiary legislatiemieeded and draw up
as complete a list as possible.

As you draft the individual clauses, keep a separatie of the items
that arise from them for which subsidiary legigiatiis required. This
becomes a valuable starting point when you dradtahabling powers
themselves.

Step three

In drafting the power, include provisions that eadw all the matters
you have identified. Check back that the powersvaigee enough to
achieve all that may need to be done by subsidigyiglation.

As a matter of good practice, the powers shoulchgavider than is
necessary for the requirements of the scheme. Ceglye make sure
that they are wide enough for that purpose.

3.2 Are There Matters Which Should Be Expressly
Authorised?

Courts interpreting enabling powers may apply prgsions as to
legislative intent. The Legislature is presumed tmtauthorise the
making of certain types of instrument, in the absence ofrcteans.
These concern cases in which tiee of subsidiary legislation is likely
to be controversial. If you are instructed to daity ofthe following,
include the matter in the delegating power in tlea@st words:

1 Instruments to repeal or amend the parent Aottuer Acts.

2. Instruments exempting cases from the operatioth® parent
Act.

3. Instruments having retrospective effect.

4. Instruments creating offences and penalties.
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5. Instruments that bind the State.

6. Instruments that imposes taxes or make feekarges.

7. Instruments further delegating the legislatiogver.

8. Instruments providing for matters of evidence.

1. Instruments to repeal or amend the parent Act or dber Acts

Instruments of this kind enable the Executive tpesd or amend

primary legislation that was enacted by the Natiokesembly. Some

critics regard this practice as an unacceptabtference by, usually, a
single Minister with a function that is the prertige of the Legislature.

From a legal standpoint, there is no question shhah a power may be
conferred as long as it is done expressly. In fiags widely used for

minor or incidental amendments and repeals (e.getos in a Schedule
of the parent Act).

Example Box 1

Second-hand Dealers Act:

Minister may amend, etc, Schedules
7. The Minister, by notice in th&azettemay amend, add to or delete
from, the goods or classes of goods specified hme&ale 1 or 24df this
Act].

The following are examples of where specificallyraumised powers of
this kind may be helpful (see further, Thornton,343-346). To:

0] enable emergency action to be taken which ®msistent with
the parent Act (e.g. where the Act deals with aahdaus
activity);

(i)  bring Acts with local application only intorle with the parent
Act that is to have general application;

(i)  alter the parent Act, which implements anemtational treaty, to
take care of subsequent revisions of the treaty;

(iv)  alter specific provisions in a wide range afté\to give effect to a
generalized change in the law introduced by themgaAct (e.g.
metrication of measurement);

(v)  adjust provisions of an Act that affects a loratass of persons to
take account of unforeseen circumstances thattadfgxart only
of that class;

(vi) provide for transitional or saving matters sequential upon the
enactment of the parent Act.
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Even here, ask for confirmation of the power to enakich subsidiary
legislation. More so, if you are asked to provitie power to make
major amendments or repeal. Raise too the desiyalmf making
instruments of this kind subject to a requirementeixpress approval by
resolution of the Legislature, in draft or befdaréakes effect.

2. Instruments exempting cases from the Operation of hie
Parent Act

A power to remove cases specified in an instrurfremh the operation

of the rules in the parent Act is tantamount to adngg it. But here too

authorising the practice can be valuable if yowe$ee the need is likely
to arise in the course of administering the legjigbascheme.

Example Box 2

Safety on Public Transport Act:

Exemption from section 14.
15. The Minister may prescribe, by order, clasdegeosons to whom,
by reason of a physical disability, section 14 @hhtdeals with access to
aircraft) is not to apply.

3. Instruments having Retrospective effect

If subsidiary legislation is likely to be needed fo particular purpose
that affects activities already concluded or sthrteut incomplete,
include the necessary authority to make it in taeept Act. Although a
court may imply the power as part of a general gilsd power to
implement the Act because the legislative schemseasut in the Act
contemplates those cases, deal with the matteessiyrif you foresee
that the need will arise. Interpretation legislatisometimes confirms
this requirement.

SELF ASSESSMENT EXERCISE 1

Note down the reference to any equivalent provision the
Interpretation Act tosection 18(5) of the model Interpretation Act
1992 (which requires express authorisation if instrureeate to be
effective from a time before their making or puhtion).

Legislation of this kind is not common; it may kexuired for benefits

or allowances that are to be backdated or wherenthders to be
regulated already exist.
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Example Box 3

(2) Regulations made under this section may be framedssto have
effect from a date earlier than the making of gngutations.

4. Instruments Creating Offences or Penalties

Courts may be prepared to imply a power to makeawehr an offence
and punishable by criminal sanctions from generafds authorising
subsidiary legislation to "prohibit", "control”, galate", "restrict" certain
activities. But a power to "regulate” does not rsseeily imply that this
may be done through the criminal law if the delegsd decides. If the
client foresees that the delegate may need to asgulehaviour or
activities through the use of the criminal law, ldeath the matter

expressly. Give the power in terms that:

(@) enable the delegate to specify that breachetheofinstrument
constitute offences;

(b)  set upper limits to the penalties that may kached by the
delegate.

Example Box 4

(2) Regulations made under this section may:

(a) provide that contravention of a provision ofe thiegulations
constitutes a summary offence; and

(b) prescribe penalties for the offence, which musdtexceed a fine @
N50,000 and imprisonment for 3 months.

—

You may not need provisions of this kind if yourtdrpretation

legislation already contains a general authorityd a@he penalties
prescribed there are adequate for the purposeatiequate, state the
maximum penalties permitted under the delegatedcepow

SELF ASSESSMENT EXERCISE 2

Note down the reference to any equivalent provision the

Interpretation Act tosection 40(5) of the model Interpretation Act
1992 (which gives general authority for instruments teate offences
and penalties up to a stated maximum). Note the tfpoffence and
penalties permitted by your Act, if any.
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5. Instruments that Bind the State

Courts apply the same presumption to subsidiaryslign, in this

respect, as to Acts, though they are usually pegpar imply the power
from the fact that the Act binds the State expyessl by necessary
implication. An express power to make subsidiagidiation with this

effect is essential if the parent Act does not bihd State but it is
foreseen that regulations may need to extend toesBtate authority.
This too may be confirmed by the Interpretation.Act

SELF ASSESSMENT EXERCISE 3

Note down the gist (and reference) of any provisiothe Interpretation
Act which provides for the binding of Government Ilsubsidiary
legislation (cpsection 9(2) of the model Interpretation Act 199

6. Instruments that Imposes Taxes or make Fees om@rges

Authority to levy taxation of any kind typically geires the authority of
an Act of the National Assembly. Courts expect egprauthority if this
is to be done by subsidiary legislation under tloe ®n the other hand,
fees and charges are not treated as taxes as lIsnthey are

commensurate with the services for which they amahded. In those
cases, a court may be prepared to imply a powarctade these in an
instrument from a general power to make subsidiegislation to give

effect to the provisions of the Act. Good practgggests that it is
better done expressly, if foreseeable.

Again, some Interpretation legislation (though n&te model
Interpretation Act) contains a general authority imgpose fees and
charges by a subsidiary instrument in respect pnaatter dealt with by
the parent Act or the instrument.

SELF ASSESSMENT EXERCISE 4

Note down the gist (and reference) of any provisiothe Interpretation
Act giving a general authority to impose fees ahdrges by subsidiary
legislation.

You may give the authority:

0] in the form of a power to impose the tax or,fee allowing the
delegate to decide whether or not to act in thig (lat it is very
unusual for the Legislature to act in this wayespect otaxey;
or

(i)  alternatively, to fix theevel of a tax or fee required or permitted
by the parent Act.
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Example Box 5

12. The Minister may make regulations prescribing #esfto be paid i
respect of matters arising under or provided fothgyregulations.

-

—h

14.-(1). Subject to subsection (2), the tax is to be clthagethe rate o
15 per cent.

(2) The Minister may, by order, increase or decrehserdte of tax for
the time being in force to one of not less tharp#&b cent or not morg
than 20 per cent.

7. Instruments Further Delegating the Legislative Bwer

Although they may have recourse to a presumptiam shdelegate of
Parliament cannot delegate further, courts may tepgred to imply

from general enabling words a power in the delegateauthorise

another person to make the subsidiary legislatespecially if that

appears to be necessary in order to make the dégeslscheme work.

Again, good practice indicates express words whiiee need is

foreseen. In principle, this allows the Legislatiiself to be assured that
the sub-delegation will be to an appropriate body.

This power is most likely to be called for in regtibns creating a body
of substantive rules that itself is likely to requsupplementation by an
authority more closely connected with the admiatstn than the
original delegate.

Example Box 6

Road Traffic Act:

(2) Regulations under this section may authorise al Igoaernment
council, designated by order of the Minister, terexse the power t
make the regulations regulating the speed of vesiohn the routes of
travel, within the area of the council, specifiadhe order.

O

In this example, regulations are to be made byMim@ster or, if the
Minister makes the appropriate sub-delegating orderthe designated
councils.

8. Instruments Providing for Matters of Evidence

Again, a court may imply from the general authogswords the power
to deal with evidence questions in subsidiary lagsn. But again, if
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you foresee that the subject matter to be deah Wt that legislation
may call for substantive rules settling particuissues of taking or
admitting evidence, say so expressly in grantigpbwer.

Example Box 7

24.-(1) The Minister may make regulations:

(a) requiring any information or document requitedbe provided unde
this Act to be verified by statutory declaration;

(b) with respect to the proof, in legal proceedjngfsa disqualification
imposed under this Act .........

=

3.3 Other Factors that Can Influence the Drafting &
Delegated Powers

In some countries the Legislature has set up a dtie@o monitor the
clauses of all Bills that authorise the delegatunegislative power.
Typically, the committee keeps a check upon tharxd between the
substance in the Bill and what the Bill proposesdéal with by the
subsidiary legislation. It comments on clauses fh&imit unexpected
uses of delegated powers. Its reports become acesahat guides
drafters as powers that may attract criticism, altgh specific
guidelines are not usually issued. As a resulplecy may emerge as to
acceptable practice.

Try to keep regularly informed about the committedinking and the
responses of the Legislature and Government teisrts.

SELF ASSESSMENT EXERCISE 5
1. Note down the name of the committee of the &lagire that has

the specific function of examining delegated leggiske powers
contained in Bills.

2. Add a copy of its terms of reference to youtlemion of
documents.
3. Note down whether it issues general guidelioesan Annual

Report from which drafters can find out what mayrégarded as
acceptable drafting practices.

3.4 General Legislation that May Affect the Drafting of
Delegated Powers

General provisions of law concerning subsidiarydiedion, and the way
it is to be made are found in many countries. Alntastainly you will
find some in the Interpretation legislation. Butsmme places, an Act is

165



LED652 SUBSTANTIVE PROVISIONS

in force that is concerned specifically with thype of legislation. Such
Acts typically contain provisions that affect tlaldéwing:

0] the terms to be used for describing partictyges of instrument;
(i)  the procedures for their making and comingiaffect;

(i)  their relationship with the parent Act, in p&ular the effects on
the one in construing the other;

(iv) interpretation of the delegating powers, imthg presumptions
as to what is to be implied;

(v) the effects of repealing them;
(vi) their registration, numbering and publication;

(vii) tabling in the Legislature, and requiremefds their approval or
disallowance by the Legislature.

Obviously, you must be fully conversant with legign of this kind.
We look at their effects on drafting delegated pmnia the following
two units.

4.0 CONCLUSION

In conclusion, courts in interpreting enabling posveo legislate, may
apply presumptions as to the legislative intentww@oto remove cases
specified in an instrument from the operation @& thles in the parent
Act, is tantamount to amending it.

5.0 SUMMARY

In this unit, you have learnt about the generalreagh to drafting
delegated powers to legislate. You should now He &b determine
matters for which delegated powers to legislaterereded and should
be authorised.

6.0 TUTOR-MARKED ASSIGNMENT

(@) Note down the citation of any Act in your Bdiction that
contains rules about the form, operation or inefgdron of
subsidiary legislation.

(b) How do we approach the drafting of delegatexvgrs to
legislate?
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UNIT 4 DRAFTING DELEGATED POWERS TO
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1.0 INTRODUCTION

This unit is designed to enable you to developsiesyatic approach to
draft the required provisions in line with best giree and consistently
with the house-style in Nigeria. The unit contaanierge number of Self
Assessment Exercises which aim is to give younberitive to find out
local practice. Though necessarily detailed, thegukl enable you to
consolidate the more tricky matters you are askesiuidy.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. draft provisions that delegate legislative powers rhake
subsidiary legislation in keeping with the practarel house-style
in Nigeria.

3.0 MAIN CONTENT

3.1 Type of Instrument

An enabling provision must specify the type of instent to be made
when the particular power is exercised. In evesteay, there is a range

of types. These may be referred to in your gerdegaglation (e.g. in the
definition of "subsidiary legislation" in the Infetation Act).
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Unfortunately, none of the terms in common usepsezise term of art.
Some are used interchangeably. Which is used aed wiay depend on
local conventions or drafting instructions. Oftesuywill be left to select
the form that seems best suited to the present, edisr looking at
appropriate precedents.

SELF ASSESSMENT EXERCISE 1

1. Remind yourself of the terms used in Nigeria.
2. Note down the reference to any general dirastmn the terms to
be used. Add copy of them to your collection of wlnents.

Consider using the following terms for the follogimatters, unless this
would be inconsistent with our practice.

Regulations

Provisions, especially those dealing with rightsfies, powers, that
have a continuing regulatory effect, similar in ideer to provisions of
a Bill that are always speaking.

Rules

Provisions that have a continuing regulatory effeaespect of step-by-
step procedures to be followed by a formally cautad body, such as a
court, tribunal, or by persons applying to such iesdor to other

authorities (e.g. for licences or permits).

Bye-laws

Provisions similar to those contained in regulation rules, when made
by a local government authority, statutory corpiorabr similar public
body, that is empowered to legislate widely on erattwithin a
geographic area or within its competence.

Orders

directions, usually relating to particular persobsdies or things, that
have specific effect, or an effect at a specificetj (e.g. stating lists or
classes of case to which the continuing rules e ghrent Act are to
apply), as opposed to directions that have general continuing
application; orders alter theffect or detail the application, of a rule
rather than the content of the rule.
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Proclamations

Special forms of orders, of a particularly formabasignificant kind on
matters of constitutional importance made, e.gtheyHead of State in
summoning or dissolving Parliament. (In former tenkese orders were
“proclaimed" by oral announcement in public places)

Notices (or Notifications)

Announcements as to changes in the law of a mimod, kusually
relating to matters of administration, but that chée be brought to
public attention.

Standing Orders

Rules governing the manner in which the businesanobrganisation is
to be conducted. (These are sometimes known asedRoz and
Conduct of Business Rules). They are provided fostrtegislatures, but
may also be needed for local authorities and ofdmge organisations
that carry out their business in a formal manner.

The first three and the last terms indicate thatitistrument is intended
to be legislative in effect. The status of the athe not as self-evident
since the terms are often used for executive insnis too. Indeed,
other terms are found in some systems, such asctains"”, "schemes",
"codes of practice" which can be just as ambiguauthis respect. If
you use any of those terms, draft the power iselthat it is clear that it

makes changes in the law, if that is the intention.

SELF ASSESSMENT EXERCISE 2

Look quickly through a collection of recent subaiyi legislation in
your jurisdiction and note down if any of the termgentioned are used

in relation to subsidiary legislation in differemtays from those just
suggested.

Complete Self Assessment Exercise 3 and then comeayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 3

For eachof the following, draft a clause that authorises Minister to
make the appropriate kind of instrument for théestgpurpose.

1. To prescribe the protective headgear that theeBuires persons
using motorcycles to wear.
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2. To empower the Minister to specify categoriépersons who
may be exempted from the requirement to wear piiggec
headgear.

3. To stipulate the procedure to be followed bg totorcycles

Tribunal in hearing appeals (as authorised by thl§ Bom
persons refused exemption from the requirement tarw
protective headgear.

3.2 Whois to be The Delegate?

The enabling clause must make clear the persorody bn whom the
power to make the subsidiary legislation is cormerrThis is typically

the authority most competent to deal with the sttbjeatter or that has
the responsibility for carrying out the legislatiseheme or for ensuring
that it is carried out. In relation to matters adistered by the Federal
Government, this is the relevant Minister or, inm®&o systems, the
Government collectively. Matters that potentialljeat sections of the
public or individual rights or interests directliqjauld be dealt with no
lower than the Minister. But an administrator dbaer level than the
Minister (e.g. the chief executive of an agencyyimibe appropriate if:

0] the matters are of a minor nature (e.g. corsegqumocedures or
other internal administration);

(i)  the drafting needs the technical expertis¢hefbody of which the
administrator is in charge; or

(i) the making is to be made subject to the apploof the
responsible Minister.

However, it is uncommon to confer a power directtyan official in a
Ministry, as those officials can be authorised bg Minister to act in
the Minister's name under the agency principgar{tona Ltd v.
Commissioner of Work4943] 1 All ER 560).

SELF ASSESSMENT EXERCISE 4

1. Note down whether in Nigeria the practice iesth cases is to
delegate to Government collectively or to individhnisters.

2. If to the Government, note down the term usedldscribe the
delegate.

If the power is to be conferred upon a Ministeg #ppropriate Minister
should be specified following the conventional fonmNigeria. Some
Interpretation Acts authorise the use merely oé "ihinister”, meaning
the Minister with responsibility for the Act. Thist determined from the
Government's assignment of Ministerial respongiegdi This device
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avoids having to amend legislation if the respaiibs transferred to a
Minister with a different title.

SELF ASSESSMENT EXERCISE 5

Note down the reference in the Interpretation Aett thas an equivalent
definition for "Minister" as insection 270of the model Interpretation
Act 1992

Outside Federal Government, the power can be amuafeon the
principal body making policy or administering theheme, e.qg.:

0] local government authorities;
(i)  the Board of a statutory corporation;
(i)  the Council of a professional or occupatiobaldy;

(iv) the entity recognised by the membership of ublic body as
exercising the executive authority on the matter.

3.3 Is Any Body to be Linked with the Making? If S How?

Government may wish the power to be given to theveat Minister if
there is a public interest in the subject matteouph its effect on the
public or because of its implications for publigperditure. The power
may be placed with the Minister but made exercesainly on the basis
of action started by the administering authorityltefatively,
Government may vest the power in a non-governmetggadte but
retain some oversight over its exercise. For exanthe Minister can be
linked with making the subsidiary legislation, e.gy requiring
Ministerial approval or confirmation of the instrent.

Example Box 1

1. The Board may make regulations, which are toslbigiect to the
approval of the Minister, for the administrationtbis Act.

2. Regulations under this section have no effett aonfirmed by the
Minister.

3. The Minister may make regulations, on the recemufation [acting
in accordance with the advice] of the Board, deteimy, adding to ol
deleting from the categories of approved contraaimder this Act.
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Ministerial powers are only exceptionally constelras in the last case.
A requirement of the Minister’s consent or approf@ instruments
made by the delegate is a more typical technique.

But make sure that only one body is charged withhaly making the
legislation, even if others are associated in ttezgss. By putting the
responsibility firmly in one place, no conflictsrcarise as to where the
legislative initiative must come from.

Other bodies having a substantial interest in tgislation can be
formally linked with the making in a variety of wsy through
consultation, consent or confirmation. So, for egleninstruments that
have implications for public finances typically udg the consent or
approval of the Minister of Finance.

Consider whether the other body is to be involvexnf the start (e.qg.

“consent"”, "concurrence") or only after the instamnhhas been prepared
("approval” or "confirmation”).

Take care too that bodies involved in the making aorrectly
designated. Full tittes may be shortened by relyingdefinitions in the
Interpretation legislation or the parent Act.

Complete Self Assessment Exercise 6 and then comeayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 6
For eachof the following, enter, as you think appropriate:

in column 1, the type of subsidiary legislationtinsent that should be
used,;

in column 2, the authority to whom the powers stidad delegated;

in column 3, any body that might be linked with tmaking, and the
kind of link.

1. An instrument to regulate the acquisition anttlimg of shares in
the National Development Bank, and the rights ok th
shareholders.

2. An instrument to govern legal proceedings m Supreme Court
in relation to infringement or revocation of patent
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3. An instrument to control the use of airportsnaged by the
Federal Airports Authority (a corporation registérander the
Companies and Allied Matters Act).

4. An instrument stipulating the levels of paymérdm public
funds that legal practitioners may receive for lega work.

1. type of instrument | 2. delegate 3. linked bodiegif
any)
and type of link

1.

2.

3.

4.

3.4 Powers to be Delegated

The enabling clause should indicate the full raofenatters for which
the delegated authority is given. This is typicakpressed as a power
("may"), even in those cases where the making ef first set of
instruments is essential to the operation of tlyeslative scheme. The
expression is to indicate the delegate's competeattesr than to confer
discretion. You can confer the authority in severays:

(1) As ageneral power to legislate

(2)  As a power to legislate for a particular puos in relation to a
particular subject area

(3) As a power to legislate on a specific matter

(4) As acombination of these powers.
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Example Box 2

General power
The Minister may make regulations for giving effexthis Act.

Particularised powers
The Minister may make regulations for the purpdseoantrolling
the use of the public parks and beaches of Lagos.

The Commission may make regulations, subject toagph@oval
of the Minister, respecting the preservation ofeordnd good conduct
among members of the public using public parkslsathes.

Specific power

The Minister may make regulations prescribing theesy
chargeable by the Commission for entry to, or far ise of, the publi
parks and beaches under its management.

(@)

(1) General power to legislate

Powers of this kind confer a general authority take subsidiary
legislation where it appears to be needed in aittetrthe scheme in the
parent Act can be given its intended effect. A etgriof formulae are
used, sometimes even within the same jurisdiction.

SELF ASSESSMENT EXERCISE 7
Refer to a collection of recent subsidiary legisiatfor your jurisdiction

and tick any of the following formulae (or a clogariant) that have
been used.

1. ... for the better carrying into effect oétphurposes and principles of
this Act
2. ... for carrying the provisions of this Aoto effect

3. for giving effect to this Act
4. ... for the better administration of this Act
5. as the Minister considers necessaryitong effect to this Act

If a different version is in typical use, note dwan:
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These formulae do not give the same width of power. example,
versions 1 and 2 iself Assessment Exercise may be construed as
giving authority to provide substantive rulessigpplement those in the
Act. The versions 3 and 4 are likely to be congtras restrictedo the
making of procedural or administrative rules of absdiary or
incidental kind thataffect the operative features of the legislative
scheme.

In any case, these powers, for all the apparerdadtineof their terms,
will be construed in the context of the Act and nheyrestricted by the
nature and detail of its substantive provisions #mel presence and
absence of other enabling clauses. If you havedanpts as to whether
the formula you are using will enable rules to badm for particular

circumstances, draft precise provisions rather thalying on the

formula.

Typically, general formulae are used to authorie tmaking of
supplementary procedural or administrative rules ctimplete the
legislative scheme, rather than to enable additisnbstantive matters
to be regulatedExample Box 3sets out one tried and tested in New
Zealand.

Example Box 3

The Minister may make regulations providing for Isunatters as a
contemplated by or necessary for giving full effexthe provisions o
this Act and for their due administration.

Version 5 in Self Assessment Exercise Ttroduces a subjective
element into the power. Suchf@mula leaves the delegate as the final
judge of what procedural or administrative mattéing subsidiary
legislation should cover. Formulae that rely updre tdelegate’s
subjectiveassessment considerably reduce the capacity afcins to
test whether the power hdgen used consistently with the intentions
behind the parent Act. It is rarely appropridédeuse these generalised
formulae to give delegates (especially those nbtigally accountable)
broad subjective powers to legislate the substamrovisions needed to
implement the legislative scheme of the Act. If thient considers that
an enabling poweto make additional substantive rules is needed,
provide for that possibility in explicit termd)y one of the means
described in the following paragraphs.
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(2) Power to Legislate for a Particular Purpose otin Relation to
a Particular Subject Area

Powers of this kind should be used when the detegali need to
provide substantive rules, even principal rules,stgpplement those
contained in the parent Act. This can be achievedwio ways, by
authorising the making of legislation for a stapeapose or in relation
to a stated subject area.

(@) Powers for a Particular Purpose

Formulae of this kind state the end for which tleéedate is competent
to make subsidiary legislation. As long as thedkgion can be shown
to contribute to that end, it iatra vires, whether it contains principal,
ancillary or incidental provisions.

Example Box 4

The Minister may make regulations for the purpos@rohibiting the
export or import of diseased or suspect animals.

This formula gives the Minister full power to creathe necessarny
scheme in terms of policy, principle and admintsbra on the
assumption that the parent Act does not deal \niblsd.

Complete Self Assessment Exercise 8 and then compayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 8

In the space provided, note down the essentiakmiffce in effect
between the following:

1. The Minister may make regulations for the pseof regulating
the sale of imitation firearms.
2. The Minister may make regulations for the pggoof prohibiting

the sale of imitation firearms.
(b) Powers Relating to a Particular Subject Area

Here too the power is designed to give the delegatesiderable
authority to determine both the policy and the tamis/e rules. Rather
than stating the end for which the power may bealuaeclause of this
kind states the subject area in relation to whicmay be used. The
delegate is free to decide the objectives in lagig in this area.
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Example Box 5

The Minister may make provision, by regulations, tasthe ethica
standards that are expected of public officershim ¢onduct of their
offices under this Act.

This formula gives the Minister wide powers to detme the nature and
extent of the standards to be covered by the régota and, for
example, the matters in respect of which standarelset.

Complete Self Assessment Exercise 9 and then comeayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 9

In the space provided, note down the essentiakmifice in effect
between the following:

1. The Minister may make regulations with respecthe sale of
imitation firearms.
2. The Minister may make regulations restrictirfte tsale of

imitation firearms.
(3) Power to Legislate on a Specific Matter

The power given by clauses of this kind is to madégislation on
particular features of the legislative scheme, Igta give fuller effect
to the policy and legislative approach containedhm parent Act. The
matters on which action may be taken are typicsfigcific and rather
precisely drawn in order to relate to those aspefctee parent Act that
the drafter considers need to be amplified. Theeghte has limited
room to make substantive provisions of any sigaiie, as the
legislation must be confined to doing exactly wit&t power requires.

Example Box 6

The Minister may make regulations prescribing thedenof cleansin
and disinfection to be used by public health ingprscunder this Act.

The Act imposes a duty on inspectors to cleansedaidfect (e.g. afte
an outbreak of bird flu). Under this provision, thegulations can b
concerned with only the one precise aspect of therse stated in the
power.
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Example Box 5uses the valuable term "prescribe”. Matters thattar
be supplemented by regulations may be identifiedtbgching this term
(or variants of it). This practice is reinforced ybur Interpretation
legislation defines “prescribed” (as meaning presd by subsidiary
legislation made under the Act in which the term used). The
Interpretation Act defines the term as meaning sprided by or under
the enactment in which the expression occurs”.

Example Box 7

Uses of the term “prescribed”:

...... the tribunal is to sit as the times presailib

...... on payment of the prescribed fee.

...... may apply, on the prescribed form, to tkersing authority.

...... must record in the register the details hd transactions as are
prescribed [by regulations made under this Act].

A definition of “prescribed” in the Interpretatidegislation or the parent
Act allows you to leave out such phrases as thatKated in the final
example.

Where this device is used, the enabling power ksan tmerely authorise
the delegate to make subsidiary legislation fosprnbed matters, e.g.:

The Minister may make regulations prescribing nmatteat
may or are to be prescribed under this Act.

Alternatively, and more effectively, each of thettaes to be prescribed
can be listed in the enabling power, rather thamehpegiving such a
general authority. This list is helpful to the deafof the subsidiary
legislation.

SELF ASSESSMENT EXERCISE 10

Note down the reference to any definition of "présd" in your
Interpretation legislation.

(4) Combination of Powers

Perhaps the most common form of enabling clausaésthat combines
a series of particularised or specific powers (paldrly for prescribed
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matters) with a general or residual “sweep-up” powdis authorises
the delegate to make legislation on a range of iBpécmatters to
supplement the parent Act and, more broadly, for @her incidental
matters of administration that call for additionadjulation.

There are many possible variations. But the follgyviguidelines
embody good practice:

1. Begin with words that give the delegate the cetepce, rather
than the duty, to make legislation "for all or arof'the matters
that follow. This eliminates any question as to thlee an
instrument must deal with all the listed mattersam be confined
to only some of them.

2. List each different use of the legislative povesparately in
lettered paragraphs.

3. Place the particularised and then the specdwegrs before the
general power, so that the general power appeaassageep-up
provision.

4. Place powers concerned with substantive matiefere those

concerned with administration or procedure.

5. Order the powers in descending order of impagaihe general
power, as the last item, is then seen to be coademith
incidental, rather than substantive matters.

Example Box 8

The Minister may make regulations for all or anytte# following:

(a) for the development and maintenance of puldikgand beaches;
(b) for the protection of members of the public whesing a public par
or beach;

(c) prescribing the terms and conditions on whignhbers of the publi
may enter and use public parks and beaches;

(d) prescribing fees for entry or use of publicilies in public parks ot
beaches;
(e) providing for such other matters as are contataeg by, or necessary
for giving full effect to, the provisions of this cA or their due
administration.

o)

)

A conjunction (*and” or “or”) is unnecessary aftéd) since the
paragraphs constitute a simple list.

180



LED652 MODULE 3

However, it may be the practice in your jurisdiatito place general
powers first. It may then also be the practicedd, defore the statement
of specific powers, some such phrase as the faligwi

“without prejudice to the generality of the foreggi
“including, but not limited to,”.

This is intended to preclude the argument thatgigreeral powers must
be construed as confined by the characteristich@fspecific powers
that follow. Some Interpretation legislation creagegeneral rule to this
effect, so that the phrase can always be omitted.
The Interpretation legislation may contain othengyal rules that affect
the drafting of the enabling clause, by making nhecessary to state
that:
0] the power may be exercised "from time to tim@Vords

originally included to preclude the argument the power is to

be used once only);

(i)  the power to “make” includes the power to “amdeor revoke”
earlier instruments;

(i)  the power may be used to make for specif@ssks of case only
or to make different provisions for different class or similar
variations.

SELF ASSESSMENT EXERCISE 11

Note down any equivalent provision in your Intetpt®n legislation to

the following sections of theodel Interpretation Act 1992 If there is

no provision, tick if it is the practice to incluseords to the same effect
in enabling clauses.

section 40(3)omission of "without prejudice ..."):

section 45(omission of "from time to time"):

section 40(2) omission of power to amend and revoke):

section 40(4) omission of differentiating power):
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Particularly in detailed regulatory schemes, delegjgpowers may need
to be applied in different ways for different classof persons or for
different cases or sets of circumstances. As wee leeen inSelf
Assessment Exercise llgeneral provisions in the Interpretation Act
may allow for this. But including specific and pisx provisions with
your delegated power removes any doubt as to whetmeto what
extent, those general provisions apply to yourtdiafcase for adding
them is much stronger if no such general provisiemsst in your
jurisdiction.

Ask yourself then whether the subsidiary legiskatyou are authorising
will be applied in the same way to all the casestoch the power
extends. If exceptions are likely to be neededhéostandard rules in the
subsidiary legislation, or different arrangements €lifferent cases,
consider authorising these as part of your enabfgvision, for
example in terms derived fronsection 40(4) of the Model
Interpretation Act 1992.

The legislative scheme, or a substantive part,oofies Bills cannot be

applied uniformly to all cases or persons to whomelates. These may
not be sufficiently foreseeable or may be too \chtie be dealt with in

the BiIll itself. If, after discussion with your elnt, it is agreed that the
implementing authority should have power to makeeetions or

exemptions to the scheme or some part of theiBdlude the necessary
authority in an enabling clause. As Thornton (p)3g6ints out, the

effects are potentially discriminatory. So that hewity should be

conferred expressly by subsidiary legislation.

Example Box 9

(2) Regulations under this section may providetlierexemption:
(a) in a specified case or class of case, of psreothings; or

(b) of a specified class of persons or things,

from all or any of the provisions of this Act oretlhegulations; and any
such exemption may be unconditional or subjecpexsied conditions
and either total or to an extent that is speciiethe regulations.
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3.5 Are the Powers Adequate to Cover All the Mattes
Intended?

The alternatives you have just worked with shouldlde you to select
formulae suited to your particular requirements. &ample:

0] if you need to confer power to make legislatimm matters that
implement policy, use particularised powers staingurpose or
the subject area;

(i) if you wish to authorise subsidiary legislatiadhat is merely
incidental or giving fuller effect to existing prsions, use
powers that identify the specific matters, withemeral sweep-up
power.

Check the combined effect of the powers in the sdaor clauses
delegating legislative powers. Make sure thataas$ you can foresee:

0] all the matters that need to be regulated Wyssliary legislation
have been identified,;

(i)  you have conferred powers in wide enough tetmenable those
matters to be regulated as intended.

Bear in mind the important differences in legaleeff of the various
ways of expressing powers, particularly underutte viresdoctrine.

4.0 CONCLUSION

In conclusion, an enabling provision must spedify type of instrument
to be made when the particular matter is exercidechust also make
clear the person/body on whom the power to make sthigsidiary
legislation is conferred, and indicate the fullgarof matters for which
the delegated authority is given.

5.0 SUMMARY

In this unit, we have considered how to draft dated power to
legislate. You should now be able to put this iptactice in line with
the house-style.

ANSWER TO SELF ASSESSMENT EXERCISE 3

1. The Minister may makegulationsprescribing the specifications
for the protective head gear that is to be worneurhlis Act by a
person driving or riding on a motor cycle.
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“Regulationsis the appropriate term for general rules of #irsl.

A range of precisely defined features of headgedr lvave to be
prescribed (e.g. types of materials, shapes, Imifigstenings, visors,
etc). “Specification’ (i.e. “the detailed description of construction,
workmanship and materials”) ensures that the reéigns will
concentrate on these characteristics.

Instead of the expressiorurider this Act (which relies upon the
definition of “under’ in section 290f the modelinterpretation Act),
one of the other terms in that definition can bed)®r the clause could
read, e.g. “that is required by this Act to be worReference to a
precise section by number is acceptable if theirement is contained
in a single section of the BiIll.

The Bill needs to apply to both the motorcyclistiamy passenger. This
draft uses a simple way to make that evident (asymably will other
provisions of the Bill).

2. The Minister may specify, by order in the Gézethe category
or categories of persons who are exempt from theimement in
section ** to wear protective headgear when drivangiding on
a motor cycle.

“Order’ is the appropriate term for an instrument thaplegs or
disapplies provisions of an Act in specific cases.

Using the alternativescategory or categoriésmakes certain that the
Minister has the discretion to exempt more thangnoeip of persons.

Reference to a precise section by number is addeptd the
requirement is contained in a single section ofBlte

3. The Minister may make rules with respect tophscedure to be
followed by the Motorcycles Tribunal in determinirappeals
under section ** by persons refused exemption froine
requirement to wear protective headgear when dyianriding
on a motor cycle.

“Rules is the appropriate term for an instrument thatslalown the
procedure to be followed by a tribunal.

The expression Wwith respect tb goes a little wider than, e.g.
“prescribing. It ensures that the rules can deal with mattkeeas touch
upon or are connected with procedure, but do notatio a procedural
step.
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The plural ‘persons is desirable since a reference to a class i®dall
for, rather than single individuals.

Reference to a precise section by number woulddoepaable if the
appeal process is covered in a single section ef BHl. It is not
necessary to refer to the provision under whichngxens can be
refused; that should be made clear in the prowsidealing with

appeals.

ANSWER TO SELF ASSESSMENT EXERCISE 6

Type of instrument Delegate Linking bodies

1.

Regulations Minister of Finance | No other body need b
linked formally with the
making.

2

Rules of Court

The body responsible
for making the ruleg
of the Supreme Cou
(CIN)

No other body need be
5 formally linked with
rtthe making

1%

3.
Bye-laws The Federal Airport Approval/confirmation of
Authority the Minister for Aviation
(the matters affect the
public and the Authoritys
not a public body
4, Minister of Justice{ Concurrence of Minister 0
Order Attorney-General of Finance
the Federation
Consultation with the
Nigerian Bar Association
Case 1

“Regulation$ are the most appropriate type of subsidiary legisn for
making general rules of this kind.

The Ministry of Finance (Central Bank of Nigerigjpically has full
responsibility for banking. It would be unusual fomother Ministry or,
even more so, for an external authority to havermél say in the rules
governing the operation of a Bank set up by theeStBut if the
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responsibility for banking lies with another Mimgt the Ministry of

Finance should be formally linked with the makisgice the operation
of this Bank has implications for national finanddwe link might then
be ‘with the concurrence of the MinisterBhanceé.

Case 2

“Rules of couftare the most appropriate type of subsidiary legisn
for governing court procedure.

The Chief Justice of Nigeria has the power to nrakes for regulating
the practice and procedure of the Supreme CouNigéria, subject to
the provisions of any Act of the National Assemi$ge Section 236 of
the 1999 Constitution.

Case 3

“Bye-laws” are the most appropriate type of subsidiary leticsiafor
regulating operations that are the responsibilitg ocorporate body.

The Federal Airport Authority, the body responsibide managing the
airports, can be assumed to have the necessarytisgpand special
knowledge of their working.

Implementation of the bye-laws will have directesff on the public, but
the Authority, as registered company, is not a iputddy. The Ministry
with the responsibility for aviation matters is appropriate body to
watch over the public interest, by being requiregpprove or at least
confirm the bye-laws before they take effect.

Case 4

“Order’ is the most appropriate type of subsidiary legisin for fixing
levels of payment.

The Ministry of Justice/Attorney-General of the Eeation typically has
responsibility for overseeing the administrationlegal aid. Fixing the
rates should fall within that. However, as pubkpenditure is involved,
the Ministry of Finance has a major interest wisblould be reflected in
a close formal link, as through concurrence.

The rates at which legal practitioners are paidthair legal aid work
may affect the extent to which they are preparegadicipate in the
scheme. It will be of value to the Ministries tkeainto account, in
making the instrument, the likely response of ptiacters. This can be
achieved by a requirement to consult their reprtes®e body/bodies
(e.g. the Nigerian Bar Association).
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ANSWER TO SELF ASSESSMENT EXERCISE 8

Clause 1contains a wide power that permits the Ministeisé up a

scheme of the Minister's choosing to control salesnitation firearms

(e.g. which might provide for a system of idengafion for purchasers of
certain types of these imitations), sanctionedhgydriminal law).

But it does not permit the Minister to prohibit ahles. "Regulate”
implies that sales are to be permitted but subjectontrols (which
could include the prohibition of certain types).

Clause 2also contains a wide power, but this time the Meris scheme
must be aimed solely at stopping the sale of aliamon firearms. The
Minister can decide exactly how this is to be agbie But the Minister
cannot, e.g. exempt the sale of particular typeshss children's toys).

ANSWER TO SELF ASSESSMENT EXERCISE 9

Clause 1lcontains another wide power. It permits the Minigtemake
regulations on any matters connected with the cfailmitation firearms.
The Minister has a free hand to decide how to mdcee.g. by
prohibiting some or all, by confining sale to certgpersons, by
controlling advertising and so on. The Minister Hall authority to
work out the policy for dealing with this matter carto provide a
complete scheme of rules.

If complete prohibition is contemplated, it is goprhctice to put the
matter beyond doubt by providing for that in exgressms.

Clause 2is a narrower power. It is an example giaver to legislate on
a specific matterrather than in relation to a particular subjaeiaa The
Minister can make regulations only if they restrict saldse Minister's
room formanoeuvre is limited to the mode of restrictiorg(@vho may
sell to whom)and the use of the criminal law and penalties.

6.0 TUTOR-MARKED ASSIGNMENT

Draft a single enabling clause that gives authdadtthe Tourism Board
to make subsidiary legislation in order that:

1. Arrangements can be made for a lifeguard seriac whichever
beaches the Board thinks require it;

2. The Board can formulate the sanitary condititret are to be
complied with in respect of public parks and beache

3. The Board can lay down the duties of its oficand employees
and how they are to be exercised;

4. The Board can deal with any other matters whktfacilitate the

operation of the Act.
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1.0 INTRODUCTION

This unit is a continuation of the last one. It ldeavith further
considerations in drafting delegated power to latgs

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. require external consultation about the contentthefproposed
subsidiary legislation
. enable instruments to be subjected to legislativetsy.

3.0 MAIN CONTENT
3.1 Procedures Required for Making the Instrument

It is rare for drafters of Bills to be requiredpoescribe procedural steps
that have to be followed by those making subsidiggislation.
Typically general legislation (such as the Intetgtien Act) contains
standard rules on procedures to be followed in nmaksubsidiary
legislation, e.g. as to:
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0] how the instrument is formally validated (tyally, it is “made”
by being signed by the delegate and other bodm®di to the
making.

(i)  when subsidiary legislation comes into force (tgic on
publication in theGazetteor on the date designated by the
instrument.

SELF ASSESSMENT EXERCISE 1
Note down, with references to any general legisfain Nigeria:

1. How and when a subsidiary instrument is matevalid law:
2. When subsidiary legislation comes into forcatitontains no
provision on the matter:

Exceptionally, provision may need to be made inBhle

0] prescribing external consultations that the erakust conduct
before the final instrument is made;

(i)  requiring the instrument to be tabled in thegislature in draft to
provide an opportunity for legislative consideratibefore the
draft is finally made.

Cases may arise where the making of the instruimesto be postponed
until the Legislature has had an opportunity toneixe and approve its
contents. This is an exceptional step, and showdrdserved for

subsidiary legislation likely to contain importapblicy matter or to

have potentially controversial effects, especialythe public.

In such cases, the enabling power must providethigainstrument is to

be tabled in the Legislature draft and that it cannot be made until the
Legislature has approved it or, alternatively,hi¢ tLegislature resolves
to disallow it. Provisions of this kind are morepigally applied to
instrumentsafter they have been made. Accordingly, we describe how
to draft them belowRrocedures required after the making).

3.2 Should External Interests be Involved in Making
Subsidiary Legislation?

In most respects, the making of subsidiary legmhais an internal
administrative process that need not be regulayeldw. Unlike Bills,
these instruments are rarely open to public examimaor legislative
debate before they become law. Few jurisdictiorssqnibe standard
procedures for representative or other interestggdo be consulted or
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for the public or sections of the public to be tedito make submissions
on the proposals.

However, there is a steady, and desirable, trendprwvide for
consultation as a mandatory requirement in indizidgills where the
subsidiary instruments are likely to be of publmportance or may
significantly affect the interests of particulaces in the community.
These procedures offer interested parties an apmoyrtto state their
position and, often, to provide insights that adstrators lack. This can
result in a more workable instrument, as well as omore acceptable to
those affected.

SELF ASSESSMENT EXERCISE 2

Note down, with the references, any general legglain your
jurisdiction concerning:

1. Consultation on proposed subsidiary legislation
2. Public notification of proposed legislative timsnents (with a
view to public submissions):

In drafting enabling clauses, then, consider whethe subject matter of
the instruments calls for, and permits, the costdot be opened to
outside comment before they are finalised. This haactical
implications:

0] it extends the length of time for making;

(i) it imposes additional work on the administngtqreparing the
instrument;

(i) itis necessarily more costly.

Accordingly, the views of the client Ministry (anthe proposed
delegate, if different) should be sought. Rementberthat it is always
open to a Ministry, if it chooses, to consult ietsted parties without
legislative authority from an enabling clause.

1. Consultation
Consultation involves seeking and considering thewvs of another
(though not necessarily accepting them). If comsiglh is to be made a

mandatory requirement, give clear directions inghabling clause as to
the persons to be consulted. Again, the client rooistirm these.
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(@) Consultation with specific bodies

The subject matter of the Bill may well suggest éngarticular body or
bodies should be consulted. Typically, these agdotidies that:

0] are likely to be directly and significantly affted by the
subsidiary legislation; or

(i) are recognised as looking after the interesis persons
significantly affected; or

(i)  have been specifically created to provide iadvto Government
on the matter.

Example Box 1

The Minister, after consulting the Nigerian TourisBevelopment
Corporation, may make regulations for the purpasdeveloping anc
maintaining public parks and beaches.

The Chief Justice of Nigeria, after consulting tNational Judicia
Council and the Nigerian Bar Association, may priégcthe court dres
to be worn by legal practitioners during hearing$obe the Supremg
Court.

[2)

(b)  Consultation with Representative Bodies

Some subsidiary legislation can affect a large groupersons whom it
would be impractical to consult individually. Typity, in these cases,
consultation takes place with a representative b@ily sometimes a
large number of bodies may legitimately claim tpresent the interests
of those likely to be affected. In that case, cdesiauthorising the
delegate to consult those bodies that the delegatsiders are properly
representative. This is a case when a subjects&ration may reduce
the possibility of legal challenge from bodies thave been overlooked.

Example Box 2

The Minister, before making regulations under tisisction, must
consult:
(a) those organisations that the Minister considepsesent secondary
school teachers; and
(b) those organisations that the Minister considemesent parents of
children attending secondary schools.

The repetition and paragraphing emphasises thatdistinct groups
must be consulted.
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(c)  Consultation with the Public

In exceptional cases where subsidiary legislatisnlikely to have
serious and adverse consequences, you may rebgatredmments and
objections to a draft of the proposed subsidiagislation are to be
invited from the public at large, or a specifiedtgan of it (e.g. residents
of the place immediately affected). These procexlumee rare for
subsidiary legislation, but may be appropriate fmajor development
schemes that will make an environmental impact. sEhare more
usually authorised iexecutivenstruments.

Example Box 3

(2) Before making an order under this section, the $f@r mus
cause a draft of the order to be published lodallthe manner directe
by the Minister, inviting written representations relation to the draft
order within 21 days after the publication.

(3) The Minister must make such modifications, if ahy,the
draft order as the Minister considers appropriaeirilg regard to thg
representations received.

197

3.3 Procedures Required after the Making

The action to be taken with respect to subsidiagslation after it is
made is largely administrative and needs no awghbon in the
enabling clause. But you may need to prescribeaiceqrocedures,
especially if these are not provided for by gendegislation. These
concern publication, registration and numberinggd d@abling in the
Legislature.

3.3.1 Publication

General legislation typically requires subsidiamystruments to be
published and specifies manner of the publicatiam e have seen,
usually in theGazett¢. Certain types of instruments may be exempt
from this requirement.

Publication may be ensured by the requirementitisituments do not
come into force until published. But in principlgou can authorise
particular instruments to come into force when mablg inserting
appropriate words in the enabling clause. This migghsuitable where
the subsidiary legislation will be used for emeiges or urgent action
(e.g. to provide for public order during a disaster for imposing

economic controls where advance notice would batestproductive).
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SELF ASSESSMENT EXERCISE 3

Note down with the appropriate reference to theslagon in your
jurisdiction:

Any statutory duty to publish subsidiary legtgn:

Any specified exemptions to that duty:

Where subsidiary legislation must be published:

Whether instruments come into force on pulibcat(unless
contrary provision is made in the particular case):

Whether, by express provision, specified legige instruments
may be made to come into force before publication:

PoONPE

o

3.3.2 Numbering and Registration

In most countries, instruments are numbered insdgggience in which
they are published in th@azette when the number is assigned by the
Government Printer. More formal procedures are wdselwhere, often
as part of a central registration procedure. Tlvases are provided for
in general legislation concerned solely with suilasidlegislation.

SELF ASSESSMENT EXERCISE 4

Note down, with appropriate references to legistatiin your
jurisdiction:

1. Whether there is a registration scheme forididry legislation:
2. The method used for allocating numbers to slidnsi legislation:

Obtain a copy of any separate Act dealing with ¢hemtters for your
collection.

3.3.3 Tabling in the Legislature

Some Legislatures have introduced a formal proeedor supervising

more important legislative instruments. These aegquired to be

presented to the Legislature (or, typically botha@bers if the

Legislature is bicameral, like Nigeria at the Fedleand made available
to members. The procedure can be used for instismemraft as well

as those already made.

In some, a legislative committee has the functibrsarutinising all

tabled instruments and reporting back to Parliament perceived
shortcomings. The reports are not concerned witltypassues or the
merits of the contents but in the main with legatexhnical features of
the instruments. Typically, the committees repaorirstruments that:
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a) are not in accordance with the general objants intentions of
the parent Act;

b) trespass unduly on personal rights and librtie

C) appear to make some unusual or unexpected fuse gowers
conferred by the parent Act;

d) make rights and liberties of persons unduly edejent upon
administrative decisions that are not subject toexe on their
merits by a judicial or other independent tribunal,

e) exclude the jurisdiction of the courts withowgxplicit
authorisation in the enabling statute;

f) contain material more appropriate for enactmdmnt the
Legislature;

o)) are retrospective where this is not expressithaised by the
empowering statute;

h) are not made in compliance with particular cetiand
consultation procedures prescribed by the paretjt Ac

) for any other reason concerning their form argort, call for
elucidation.

These reports can be helpful to Legislative CounBe¢y may provide
guidelines that enable drafters of legislative rinstents to avoid
practices that give rise to legal or other chalety instruments. They
may also draw attention to weaknesses that stemn tine drafting of the
enabling powers.

SELF ASSESSMENT EXERCISE 5

1. Note down the name of any committee which y8tate House
of Assembly has set up to scrutinise subsidiarislaton.

2. If so, add a copy of its terms of referenceydar collection of
documents.

3. Does the committee publish periodic reportsiternwork from

which you can obtain guidance as to what the cotamitegards
as good drafting practice in this area?
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In the absence of a committee of this kind, mebértg of an instrument
achieves little more than to provide informationmi@mbers. Rarely in
practice is any parliamentary action taken (e.gqlgstions or motion).

0] Reserve simple tabling for instruments that tagn significant
substantive matter, particularly having policy imptions, or that
affect rights or interests of the public or impottaections of it.

(i)  For very important matters, consider making tontinuance in
force of an instrument dependent on tabling withispecified
period after it is made. This ensures that theaserof the power
Is quickly drawn to the attention of members of tlegislature.

(i) Do not require tabling for instruments of autine nature that do
not affect the public interest. Legislatures arékety to pay any
attention to these, and would regard the proce@dsranaking
unnecessary demands on the legislative processes.

Example Box 4

Regulations under this section must be tableder_égislature within 7
sitting days after they are made.

\1”4

Subsidiary legislation ceases to have effect iisitnot tabled in the
Legislature within 7 sitting days after it is made.

Requirements such as these guarantee only that_e¢beslature is
formally informed as to the exercise of the deledgiower.

SELF ASSESSMENT EXERCISE 6

1. Note down if the practice of tabling subsididegislation is
standard in your jurisdiction.

2. What expression do enabling clauses use to tetbe procedure
(e.g. "laying before" or "tabling in" the Legislas):

3. Note down any general provision that make tperation of

subsidiary legislation dependent on tabling.
A. Tabling for Approval or Disallowance
Some Legislatures have established procedures pmroang or
disallowing specific instruments, within a speadaifiperiod after tabling,

by passing a resolution after a short debate. Tidelwused, however,
this device can diminish a major advantage of slisi legislation, the
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saving of legislative time. Accordingly, it tendse be reserved for
Government regulations and orders that deal withes of significance.

When providing for these procedures, set out thexipe method of
control and the time limits in the enabling clausmless these are
regulated by general legislation. Some Interpretaliegislation contains
both the standard procedures and specific phras¢ste to be used to
apply the procedure as part of the enabling powers.

SELF ASSESSMENT EXERCISE 7

1. Note down any equivalent provisions, whether your
Interpretation legislation or other general ledisia relating to
subsidiary legislation, tosection 25(3)-(5) of the model
Interpretation Act 1992.

2. Check (e.g. from The House Rules of Busindss)procedures
laid down to complement these powers.

0] Instruments Subject to Negative Resolutions

These instruments are disallowed if a resolutioth#d effect is passed
within the specified period. Disallowance is rare practice, since
positive steps have to be initiated by opponentsetothe appropriate
procedures in motion. Most legislators lack theoveses to check all
subsidiary instruments for this purpose.

Use this device for issues of significant substanather than routinely
for all instruments.

In most cases, the instrument will have come iotocd already, having
beenGazetted Accordingly, a saving provision is required tdidate
everything done between coming in force and anglidiwance (unless
this is covered by general legislation).

Example Box 5

(2) Regulations under this section are to be table@rbethe
legislature within 7 days next following their pidaition in theGazette

(3) If the legislature passes a resolution disallowitige
regulations within 24 sitting days after they aabléd, or if they are ng
tabled before the legislature as required by sulmsec(1l), the
regulations cease to have effebtt without affecting the validity of
anything done in theneantime.

(4) Subsection (2) applies although the period of 24nhgi days
(or part of that period) does not occur in the séageslative session ¢
during the same Legislature as that in which tigellegions are tabled.

~—+

=
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The italicised phrase removes any doubt as to #imlity of action
taken under the subsidiary instrument beforeniegatived.

Our Interpretation legislation does not have priovis equivalent to
section 250f the model Interpretation Act 1992, the following is
however sufficient:

(2) Regulations under this section are to be tablethénLegislature
within 7 days next following their publication iheé Gazetteand are subject t
negative resolution.

O

SELF ASSESSMENT EXERCISE 8

Note down the formula used in individual enablinguses for the
purpose of authorising the legislature to disalkwbsidiary legislation,
noting any differences in terms used (e.g. "anmdtead of "disallow").

(i)  Instruments Subject to Affirmative Resolution

These instruments cease to have effect unlesscduties is passed
within the specified period to continue them in @en. Here,
Government must take steps to ensure that a mfairahe resolution is
tabled, debated and passed, if the instrumenttisordie automatically.

Reserve this device for matters likely to give tiganajor policy issues
or to be politically controversial.

It is valuable for instruments that:

- put the flesh on the bones of skeleton or frantewActs (i.e.
those using very broad delegated powers);

- give effect to clauses amending or repealing iBaamt
provisions of Acts;

- provide for financial matters, especially whermposing taxation
or altering tax levels.

Consider carefully whether to apply the procedwarenstruments that
will be operating already when the motion is detat@ifficulties may

arise if these were to be overlooked and not aéfdralthough they have
been in force for a while, despite the fact thasaaing provision is
added.
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Example Box 6

(2) Regulations under this section:

(a) are to be tabled before the Legislature withsitting days next
following their publication in th&azette and

(b) if, at the end of 21 days after they have kabéfed, the Legislature
has not passed a resolution that they are to agntmforce, cease to
have effect from that datbutwithout affecting the validity of anything
previously done under them

The instrument continues in force only if it isiafied. The italicised
phrase removes any doubt as to the validity ofrpamion taken if the
resolution is not passed and the instrument cdades/e effect.

14

Our Interpretation Act does not have provisionsiegjant tosection 25
of the model Interpretation Act 1992 however the following is
sufficient:

1%

(2) Regulations under this section are to be tabledorbethe
Legislature within 7 days next following their pidaltion in theGazetteand
are subject to affirmative resolution.

This procedure is particularly suited for instrunseim draft and those
which are not to come into effect until affirmed.

Example Box 7

(2) No regulations may be made under this section srdedraft
of the regulations has been tabled before thel&ggre and approved hy
a resolution passed by the House.

(2) Regulations under this section are to be table@rbethe
Legislaturewithin 7 sitting days next following their publicah in the
Gazette

(3) The regulations do not come into force unlesshiwi24
sitting days after they are tabled, the House aaseesolution to the
effect that they are to come into force from theedd the resolution.

SELF ASSESSMENT EXERCISE 9

Note down the formula used in individual enablinguses to authorise
your Legislature to affirm subsidiary legislatiomting any differences

in terms used (e.g. "approve”,

affirm”, "confirm")
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4.0 CONCLUSION

The Interpretation Act typically contains standeuwtés on procedures to
be followed in making subsidiary legislation. In sh@ases, the making
of subsidiary legislation is an internal administra process that need
not be regulated by law.

5.0 SUMMARY
In this unit, we have considered more issues irftidga delegated

legislation. You should now be able to explain gnecedures that are
required for making subsidiary legislation and tdthém accordingly.

6.0 TUTOR-MARKED ASSIGNMENT

Draft a single clause for an Immigration Bill enafgl the Minister to
make subsidiary legislation to lay down:

(@)  The period for which non-nationals may be gileave under the
Act to enter Nigeria; and

(b)  The conditions that are to attach to any daalie.

In your draft, include provision to cover the follmg:

1. As this legislation will affect persons wishitwjoin a member of
the family already settled in Nigeria, the Ministex to be
required to consult bodies representing these psremd the
families already settled there.

2. Since the issue is politically contentious, tlsebsidiary

legislation must be approved by the National Asdgmiithin
21 days after being received by it, before it came into force.

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the Federatbiigeria 1990.
Model Interpretation Act of 1992 (See LED: 602)

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed). London:
Butterworths.
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MODULE 2

Unit 1 Repeal and Amendment of Legislation

Unit 2 Deciding the Content of Repeals and Amenusie
Unit 3 Drafting Repeal Provisions

Unit 4 Drafting Amendments — Part |

Unit 5 Drafting Amendments — Part I

UNIT 1 REPEAL AND AMENDMENT OF
LEGISLATION

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 How do Repeals and Amendment Differ?
3.2 Does Amendment Involve Repeal?
3.3 Means by which Legislation may be Repealed and
Amended
3.4  When Legislation is Impliedly Repealed
3.5 Does Implied Repeal Invariably Occur when Staju
Provisions Overlap?
3.6 Does an Implied Repeal have the same Legattsfées an
Express Repeal?
3.7 The Implications of Drafting of Implied Repeal
3.8  Should Repeals be made by Primary or Subsidiary
Legislation?
3.9 When Repeal and Amending Legislations are a¢étie
3.10 When to Replace rather than Amend an Enactment
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

You are likely to be called upon often to draft awheents to existing
Acts and subsidiary instruments. Commonwealth aoesttypically

make substantive legal changes by amending exitiglation rather
than by introducing completely new statutes orrimsents. Even when
new substantive enactments are prepared, consé&wEmendments to
existing law are needed to make existing law falbnsistent with the
new provisions.
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

. work out systematically what repeals and amendnterggisting
legislation are needed.

3.0 MAIN CONTENT

3.1 How Do Repeals and Amendments Differ?

Legislation isrepealedwhen it ceases to be part of the general body of
written law, and it isamendedvhen its legal effect is altered in some
respect, as the result of a later enactment.

In many jurisdictions (as in this Course) the témavoke" is widely
used to describe the repeal of subsidiary legsiati

0] Simple Repeals

Where an entire instrument (i.e. an Act or a piefesubsidiary
legislation) is repealed (or revoked) without argwnlaw replacing it,
the instrument itself cannot be treated as amenuhee it no longer has
present effect. More colloquially, the general badyaw can be said to
be amended as a consequence.

However, in some circumstances the concepts maylapvelf an
enactmenin an Act (e.g. a section) is repealed, it is perjegtssible to
speak of this asepealing that enactmenbr asrepealing the Act in part

as well asamending the Actlf some feature of an enactment (e.g. a
word or phrase) is removed by later legislatioms ttould be termed a
minor repeal, but it is more obviously an amendmeath of the
enactment and of the instrument. In both instandhs, original
instrument continues in force but altered as alres$ihe repeals.

(i)  Substitutions

More typically, we are concerned with replacing substituting
legislation, rather than merely repealing it. Ire thase of complete
instruments, this may involve re-enactment of aisteg instrument in
a new format or its replacement by an instrumenttainoing new
provisions. The second of these two cases is bjnéamore common.

Even more common is the similar case where an emsntt (or some
feature of an enactmenajithin an instrument is replaced. Technically,
the enactment in its original form ceases to opeaat the enactment in
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its new form now states the current law; accordirige instrument and
the enactment have both bemmendedA similar effect results where
additions are made to an instrument (e.g. insemiegy sections) or to
enactments (e.g. inserting new words). In all theases, the new
provisions are treated as integrated into the aegemustrument and as
having always been part of it. This is the “doarof merger”.

3.2 Does an Amendment Involve Repeal?

Clearly, it does not when the amendment involvesliragd new
provisions to existing legislation. But where ldgi®n is amended by
replacing provisions, the question may be importaetause the
Interpretation Act typically contains general tiinsal provisions that
apply when legislation isepealed (Those provisions are discussed in
detail later on in this course). But:

0] do these also apply where legislatiommende@

(i) in particular, if a new enactment (e.g. sectionyubstituted for
an earlier one, making a significant change inléve does this
amendment to the legislation also constitute a akeper this
purpose?

Example Box 1

In a section setting the penalty for a motoringenffe, a requirement of
disqualification from driving on conviction is inded. A later Act
removes that requirement. Mr. X is in the procelsbeing prosecute
for the offence when this alteration takes effect.

=N

—+

If the change is treated as the result oépeal the Interpretation Ac
preserves penalties liable to be incurred in th@saumstances (See
Section 6(1)(a) of the Interpretation Act).

The answer to these questions may be found inrttezpretation Act
itself. For that Act may extend its repeal prowsdo cases where an
enactment "ceases to have effe@e¢tion 6(2) Interpretation Aci),
which is certainly the effect of an amendment oeaactment.

Example Box 2

The federal Interpretation Act of Canada provides this case
explicitly:
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2.-(2) For the purposes of this Act, an enactment thatblkas replaced
has expired, lapsed or has otherwise ceased toditect is deemed tp
have been repealed.

But other difficulties may also arise:
(a) Alternative Expressions to "Repeal”

Some drafters use different words to express thesens, e.g. requiring

provisions to be "omitted" or "deleted" and newvsmns "added" or

"inserted instead". Does this mean that the pronsaffected have been
repealed or ceased to have effect?

Again the Interpretation Act may provide the ansivethe form of an
extended meaning of the terms "repeal” and "amgmitidel Act,
s.25(1);

(b)  Limited Alterations

Another uncertainty arises if significant changes anade towords
within an enactment. These may not be caught by the repkea if
those are limited to complete enactments.

In cases of these kinds, the courts may be cajpet o determine the
actual effect, depending on whether they consitlea repeal or an
amendment took place. The drafter's words may ¢paicde, but will not
be conclusive in that respect. The courts lookh® $ubstance rather
than the form.

But only rarely do changes to words or expressisitisin a section or
subsection lead to significant consequences foligwifrom this

distinction. Where whole enactments are repladeel,légal effects of
the change are likely to be more substantial aedrtires on the legal
effects of repeal will almost certainly apply. But:

0] wherever your draft has the result of alteriegisting law,
consider the legal effects of that alteration oisteng cases;

(i)  if such a change could be treated as an ament@nd not as a

repeal, and the Interpretation Act not applied,stber dealing
with the consequences by providing saving or ttaomsl rules.
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SELF ASSESSMENT EXERCISE 1

Note down with the references (if any) the prowisioin your
Interpretation legislation that:

1. Define "amend" and "repeal™:

2. Extend the legal effect of repeals to enactmé¢nat "cease to
have effect":

3. Apply the repeal rules to changes to expressiaihin an
enactment or restrict them to complete enactmegt &esctions
and subsections):

3.3 Means by Which Legislation May Be Repealed and
Amended

Repeals and amendments can only be brought abdabelnactment of
a legislative instrument. This may take a numbdpohs:

0] an Act which identifies and expressly repeals or alters th
legislation in question;

(i)  asubsidiary instrumenthat, under the authority of its parent Act
identifies and expressly revokes or alters theslagon in
guestion;

(i) an Act, or subsidiary instrument, whicimpliedly repeals, or
revokes, or alters the effect of the earlier legish, because of
an inescapable inconsistency between its provisamaisthose of
that earlier legislation.

Repeals and amendments are properly carried ouhdiing express
provisions, rather than by implication. In consatees make all in
precise terms that indicate:

0] the provisions that are to be repealed or arednd
(i)  the nature of the repeal or amendment (e.g.dolgition or
replacement); and

(i)  the extent of the repeal or amendment.

Implied repeals usually occur when the drafter basrlooked the
matter, and not because of a deliberate decisiate&b with it by that
technique. No drafter should rely on that device tbe reasons
explained in the next paragraphs.
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3.4 When Legislation Is Impliedly Repealed

The courts mayinfer a legislative intention to repeal an enactment
merely from the fact that later statutory provisare in conflict with it.
But they do not readily make such an inferenceth@ absence of
express repeal, they need convincing indicatiorferbereaching the
conclusion that earlier legislation has been regzead this way.

It is rare for arguments to be offered that anrerfict has been repealed
in this way. The usual case concerns conflicts betwindividual
provisions.

Courts are likely to infer an intention to repaglafter comparing two
sets of provisions, they conclude that the lateovision directly
contradicts the earlier one. For that to happen:

(a) the two sets of provisions must be so incoestghat they cannot
both have legal effect;

(b)  they must cover the same ground in mutuallyiuestee ways, or
deal with the same subject matter in ways that ealegally co-
exist.

Courts may reach these conclusions if they arefeatithat:

0] continuing the earlier provisions will defedtet purpose of the
new ones; or

(i)  serious inconvenience will result if both seik provisions are
retained; or

(i)  both sets of provisions cannot be given effaicthe same time.

3.5 Does Implied Repeal Invariably Occur When Stattory
Provisions Overlap?

Courts generally believe that drafters know theib.j So if two
instruments deal with the same matter, both arenasd to be there for
some purpose. It is expected that both are capdbaving effect. In
consequence, the courts apply a presumgtgainstimplied repeal.

Similar questions may arise as to whether a comlamrrule has been
impliedly repealed by an inconsistent statutoryvmion. In cases of
apparent overlap, the courts try to maintain botithe absence of the
clearest evidence that a repeal was intended.
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If there is an overlap between two sets of prowisjocourts consider
other ways to keep both alive. For example, they cwaclude that:

(@) The Two Sets of Provisions Supplement Each Other

Both sets of provisions may then be given effecffibging meanings
that eliminate the apparent inconsistency. That heaygl to strained
interpretation and can cause distortion of the nmgmn originally
intended for one or even both provisions.

(b)  General Provisions do not Repeal Specific Ones

The canon of interpretation - the general shoulddael subject to the
specific generalia specialibus non derogardiscussed inLED: 605
offers a way of reconciling inconsistent provision&here general
provision deals withhe same subject matter as a specific provision:

0] the specific case may be treated as an exceptiche general
provision;

(i) if the specific case is contained in earlietes, those rules may
continue unaffected by the general provision;

Example Box 3

A specific provision in an Act requiring firearmfences to be heard hy
a special Tribunal is not repealed by implication & later generg
provision that requires all offences carrying aspried level of penalty
to be heard by the High Court, even though thencs fall within that
class.

The specific will be treated as an exception togéeeral.

(i) if the specific provision is introduced byté& rules, the general
provision may be treated as repealed to the egbeattantg that
the specific make different provision.

Example Box 4

A statute laying down the procedures for the hgaoh all serious
offences can be made to co-exist with a later, iBpgegrovision
requiring firearms offences to be dealt with byiffedent procedure, by
treating the latter as an exception to the former.
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These devices are, in the end, examples of judrm@nuity to reconcile
provisions that overlap in contradictory ways. Asitulecisions turn
upon differing judicial perceptions of the termstbé legislation. None
provides guarantees as to when courts will draw dieclusion that
implied repeal, in whole or part, is intended. ledethe interpretations
put upon the conflicting provisions to keep bothveal may be

unexpected. There is, therefore, no certain basts which you can
deliberately set out to rely upon repeal by imglama

3.6 Does an Implied Repeal Have the Same Legal Effse as
an Express Repeal?

There is some uncertainty as to the legal consegsethat attach to
implied repeals. It is by no means clear that #solution of a conflict
between two sets of overlapping provisions in favof the later
provisions involves repeal at all. Driedger, foaele, argued that the
provisions displaced may only be "inoperative" dgrthe period when
the later provisions are in force. They are petmanentlyremoved
from the corpus of written law.

Two particular difficulties may follow from this:

0] Application of Transitional Provisions in the Interpretation
Act

The provisions of the Interpretation Act that demith the legal
consequences of repeals may not apply to theses,casehey do not
involve “repeal".

Interpretation legislation may resolve this by egsly extending the
repeal rules to provisions that "cease to havecgfteo (cp. section 6(2)
of the Interpretation Act). Arguably, this does eothis case.

(i)  Revival of Provisions Repealed by Implication

Similarly, there is uncertainty whether a subsegexpress repeal of
provisions which impliedly repealed earlier legigla revives the
earlier legislation. If, for example, provisions neetreated as having
been repealedro tantg do they revive if the later conflicting provis®n
are themselves repealed? On the argument thaathergrovisions are
to be treated as merdlyoperative their revival must take place.

Again, the matter may be resolved if the Intergreta Act rule
preventing revival on repeal applies with respextptovisions that
"cease to have effect" as well as to repeals prdpes rule is contained
in Section 6(1)(a) of the Interpretation Act.

208



LED652 MODULE 3

SELF ASSESSMENT EXERCISE 2

Compare your Interpretation legislation with tmedel Interpretation
Act 1992(section 39in particular) on these matters.

Note down whether the rules that preclude reviiamatter that has
been repealed are stated to extend to matterdbkaséd to have effect”,
as well as to matter that was expressly repealed.

3.7 The Implications for Drafting of Implied Repeal

For our purposes, it is unnecessary to settle gumsstoncerning the
effect of implied repeals. As a drafter, do all ycan to prevent
guestions of implied repeal arising in the firshqd. Accordingly, as a
matter of routine:

0] deal with repeals (including amendments thaveha similar
effect) by express provisions;

(i)  take steps to detect and prevent inconsisemnbetween statutory
provisions that may give rise to questions of iregliepeal;

(i) if a provision that you are drafting overlapgith an existing
provision, but both are to run side-by-side, coesidsing a
saving provision with respect to the earlier.

3.8 Should Repeals and Amendments be Made by Primar
or Subsidiary Legislation?

Bills are usually used to:
0] repeal Acts in their entirety;

(i)  repeal the complete body of subsidiary legisia made under an
Act that is being repealed;

(i)  repeal or amend particular enactments (sestior Parts) in Acts.
Subsidiary instruments are usually used to revoke:

0] earlier instruments made under the same Act;

(i)  specific provisions in those instruments.

The power to amend or repeal subsidiary instrumisrgenerally treated
as part of the delegated power to make the instntsnénterpretation
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legislation typically confirms that positiotheé model Interpretation
Act 1992, sectiord0(2)). Delegated powers authorising the revocation
or amendment of subsidiary instruments made udifi@rentlegislation
are not unknown, but again untypical.

Authorisations in an Act of repeal by subsidiargigation of earlier
Acts dealing with the same subject matter are kndwi are untypical.
However, in some jurisdictions, a growing practiseo authorise the
Government to use subsidiary legislation:

0] to amend the Act in which the power is confdirat some future
occasion;

(i)  to make consequential amendments to a sefiemaidier Acts to
enable the parent Act to have full effect.

Example Box 5

This is a particularly wide-ranging example of sacpower:

24.-(1) The Minister may make, by order, such supplemgntar
incidental or consequential provisions as appeah& Minister to be
necessary or expedient to the general purposeasygpaticular purpos
of the Act or in consequence of any of its prowsier for giving full
effect to it.

(2) An order under this section may make provisiompanticular for
amending or repealing (with or without savings) angvision of an Act
passed before or in the same session as this Act.

D

The practice is most firmly established in jurisdios where
amendments have to be made to a substantial boéyisting statute
law contained in long and complex Acts and where phessure on
legislative time is heavy. Elsewhere, resort tcs thractice is rarely
needed, except for changes to matter with no sagmt policy content,
such as:

0] changing technical specifications or formal doents prescribed
in the parent Act;

(i)  altering levels or scales of fees set out ig. @ Schedule to the
parent Act;

(i)  making detailed amendments to a series of sAthat are
consequential on a policy change enacted by thenpéct (e.g.
a general increase in fine levels).
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3.9 When Repeal and Amending Provisions are Calldéor

In modern society, most legislative proposals toupbn matters that
are already governed by existing legislation. Negidlation giving

effect to the proposals must integrate fully wittatt existing law by
repealing provisions that are no longer required lay) amending those
parts that are not consistent with the new legmtat

A. Repeals

There are three principal circumstances in which ymay need repeal
provisions:

1. Simple repeal

This is where legislation on a topic is no longsguired, e.g. because it
has had its effect and is spent, is obsolete oraotgal or no longer
reflects the policy of the day.

2. Repeal and re-enactment

This is where an instrument is repealed followingorporation into a
new instrument of provisions covering essentidtly same ground and
operating, largely unchanged, in their stead. Typgcally occurs where
a single consolidating Act is substituted for earlegislation contained
in a series of Acts.

3. Repeal and replacement

This is where an instrument is repealed followihg enactment of a
new instrument on the same topic that makes new diffdrent
provisions in place of the old.

B. Amendments

Typically, two types of amending provision are seu

1. Substantive amendments

To give effect to proposals by making changes tstiey legislation
that already deals with the principal subject-matte
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2. Consequential amendments
These may arise in two ways:

(@) when making substantive amendments to an Alegrencidental
changes to provisions of that Act are made necgdsarthe
substantive amendments;

(b) where a new body of rules in a Bill necessgathanges to
provisions ofotherActs to produce consistency with those rules.

Different approaches are called for from the drafighese cases:

0] when preparing substantive amendments, youmnsancern is
with altering the terms or effect of an existingtste to give
effect to the policy proposals.

(i)  inthe case of consequential amendments, pouacipal task is to
produce a complete body of rules, including sulistan
amendments, to give effect to the policy proposateur
secondary task is to make changes to other leigisiabat are
necessary to produce coherence between it andutistastive
draft.

However, in both cases your amendments may takeiety of forms:

1 Adding new provisions to the old:

2. Repealing existing provisions no longer required

3. Modifying or replacing terms in the existing i&gtion;

4 Altering the scope or effect of existing prowiss;

5 Very exceptionally, suspending the operation aof existing
provision.

3.10 When to Replace Rather than Amend an Enactment

To give effect to major legislative changes, then@pal Act on a
subject may have to be substantially amended, Xxamele by adding,
repealing or replacing provisions in many placespiinciple, in cases
of this kind, you have a choice to:

(a) draft a long and detailed amending Bill thaiedis users to make
a very large number of changes to the text of tivecipal Act;

(b)  incorporate the provisions of the principal Azat are not altered
with the new law into a replacement statute, thantbecomes
the single source of the law for the future.
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In making a decision on these matters, bear thewolg factors in
mind:

1) In an amendment Bill, the Legislature can ahdypate the terms
of the amendment; it cannot reopen questions tleateitled by
the provisions that are not the subject of amendsneim a
replacement Bill, the entire policy can be recoesed since the
whole statute is before the Legislature. Your d¢ligimistry may
not wish this to happen.

2) An amendment Bill clearly indicates to legisiat and users the
provisions that are amended and how. A replacentilit
contains a statement of the consolidated law.

3) A replacement Bill gives rise, much more freglye to problems
of transition that may have to be resolved by esprgrovisions
(Transitional and savings provisions are considé&tst).

4) An amendment Bill requires users to "cut anstgdathe new into
the old in order to understand its effect and t@hagt. A
replacement Bill is easier to work with, since itoyides a
complete legislative text.

5) An amendment Bill follows the original numbeginvith which
users are familiar. A replacement Act has to bdeckhtly
numbered because of the changes that it must oG

6) Each gives rise to different problems in comrmating the
effects of the changes in the law and may requfferdnt kinds
of explanatory material.

If you conclude in a particular case that a replaeat Bill is preferable,
first raise the issue with your instructing officeo that your client can
consider the political implications of broadenirg tpotential area for
debate.

You face similar considerations when drafting, @.gection, a Part or a
Schedule that must be amended in many places. &hdé replaced by

a new provision that states the law as amendedsh@uld it merely be

amended by however many changes are needed?

In this case the combined effect of the amendmnisriiisely to produce a
change of the policy from that underlying the argiprovision you are
amending. The case for a replacement provision iseo@erwhelming.
It is so much easier to understand and to debate.
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4.0 CONCLUSION
In conclusion, repeals and amendments can onlydagght about by the
enactment of a legislative instrument. However, ¢dbarts may infer a

legislative intention to repeal an enactment mefaedyn the fact that
later statutory provisions are in conflict with it.

5.0 SUMMARY

In this unit, we have considered repeal and amentmielegislation.
You should now be able to:

0] Distinguish between repeal and amendment aslagon; and

(i)  Work out systematically what repeals and ammedts to
legislation are needed.

6.0 TUTOR-MARKED ASSIGNMENT
1. Distinguish repeal of an enactment from amendroktihe same.

2. Explain whether an enactment involves repeal.

7.0 REFERENCES/FURTHER READING

Driedger, E.A. (1976).The Composition of Legislation; Legislative
Forms and PrecedentQttawa: Dept of Justice.

Interpretation Act, Cap.192 Laws of the Federatbiigeria 1990.

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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UNIT 2 DECIDING THE CONTENT OF REPEALS AND
AMENDMENTS

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 How to Decide What Provisions need to be Rejkat
Amended
3.1.1 Preparing for Repeals
3.1.2 Preparing for Amendments
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6.0 Tutor-Marked Assignment
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1.0 INTRODUCTION

In this unit, we consider the content of repeald amendments.
2.0 OBJECTIVES

At the end of this unit, you should be able to:

. decide what provisions need to be repealed or aetend
3.0 MAIN CONTENT

3.1 How to Decide What Provisions need to be Repedl or
Amended

As with much in legislative drafting, the best wark this is done at the
research and design stages, rather than when goactually drafting.
Start to find out what matters are to be repea&fdrk writing any final
provisions.

Although you are likely to come across these isduss during your
planning of the Bill, remember that further prodedar changes to your
drafts often emerge as the drafting process coesin8o, only finalise
the relationship of the new with existing laafter the substantive
provisions are complete. Reach decisions on thesdters in
consultation with the client Ministry, since issugfissubstance may be
involved.
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3.1.1 Preparing for Repeals

You may find it useful to follow these steps, iliaded in the following
flow-chart. This deals with repeals of entire instents. Repeals of

provisions of

instruments are examined undBreparing for

amendmentbelow.

Existing instrument that
overlaps the new scheme

Consistent with new scheme

Not consistent with new scheme

Retain Do
Retain Re-enact but not
modify retain
Repeal
Saving? Repeal Amend & Repeal
Replace
A. Research
1. Identify all existing legislation that touchegon any of the
matters dealt with by the proposed legislation;
2. Decide whether the legislation should:
0] be retained in its present form as consistenth whe new
legislative scheme;
(i)  be retained but with changes to bring it ililee with the new
legislative scheme;
(i)  not be retained as incompatible with the negislative scheme.
B. Planning
1. Identify the provisions that are not to be iredd, for simple
repeal.
2. If provisions are to be retained unmodified;ide whether those

provisions:
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M should be re-enacted in new legislation (ane toriginal
repealed)pr

(i)  should be saved by a provision in the newségion.

3. If provisions are to be retained but modifidd¢cide whether:

0] the present legislation should be amenaed,;

(i)  the modified form of the provisions should becluded in the
new legislation (and the original repealed).

4. If the changes are substantial, decide whetbeamend the

original legislation or to deal with the matter edh in
replacement legislation.

3.1.2 Preparing for Amendments

1. Substantive Amendments

The following are the principal steps when draftiagBill to make
substantive amendments.
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Analysis of Proposals

Identify Statutes

Examine Statutes

Additional text Provisions Proposals
required Inconsistent already covered

No action required

No longer Modifying
required required
REPIAL REPLACE AMEND
Provisions Provisions Provisions

DRAFT AMENDING BILL

A.

1.

Research

Before considering what amendments are calledafmalyse the
legislative proposals fully. You need a completetyme of the
new legislative scheme in order to work out howckange the
existing legislation to produce the desired results

Make yourself thoroughly familiar with the lelgison to be
amended. For that contains the legislative schepmn which
you must build. The new proposals can only be &ffely
implemented in the context set by the existingdiegion.
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(i)
(ii)

(if)
(iii)

(iv)

(i)

The principal legislation will usually be ideied in your

instructions. Make sure that these are correctcamiprehensive
in that respect. Check that you have a complete ofet
amendments already made to the principal Act.

Your task is to modify the statutory provisiahsaling with the
subject matter of the proposals so that:

those provisions as altered give full effecthe proposals;
the existing legislation and the new togetipeovide a coherent
and consistent legislative scheme.

Examine the present legislation to determine tidre any
proposals are already covered. A common failingnsfructions
Is to ask for changes to legislation that are dlygzart of it.

Determine which of the provisions of the currdatv are
unaffected by the proposals, and which deal withtena to
which your amendments must be directed if the psalsoare to
be put into effect.

Planning

Work systematically through the sections of grancipal Act
(and any other related legislation) and identifgafpcally:

the provisions that must be repealed or reglage no longer
consistent with the legislative proposals;

the provisions that must be altered in ordemgtve effect to the
proposals;

the provisions that must be added to providenew matters not
covered by the existing Act, and where they arebéo best
positioned;

the minor amendments that are consequentighensubstantive
changes.

Consider whether, as a result of altering thistiexy legislation,
you should include any transitional or saving psaMis in your
Bill. If these will have a limited life only, therss little need to
incorporate them as amendments to the principal #hety can
stand as separate provisions of the amending Act.

If your amendments affect more than one Actsmter whether
to:

prepare separate Bills, each dealing with theemdments to a
single Act (as in the case where substantial amentinare
needed for several Acts);
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(i)  deal with the amendments to each Act in sejgarm@arts or
Schedules in a single Bill;
(i)  deal with all minor consequential amendmeintsa Schedule to

your Bill.

2. Consequential Amendments

The following are the principal steps when draftiagBill to make
consequential amendments to earlier legislation.

Drafting of
Substantive Bill
Complete

Identify

Statutes affected

Check statutes for
inconsistent provisions

Provisions

not required

Modifying
required
INCLUDE
IN BILL
AMEND REPLACE
originals originals

REPEAL
originals

DRAFT CONSEQUENTIAL AMENDMENTS
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(i)

(if)
(iii)
(iv)

(i)
(ii)

Research

Before working on consequential amendments, tetepthe
substantive provisions of your Bill that implemethie policy
proposals. You can establish the exact relationlseipveen those
provisions and existing legislation only after ywave drafted the
new rules.

Identify all existing legislation which touchepon the subject-
matter of your Bill. This may be spread over mdrant one Act.
Tracing that legislation entails:

examining the substance of your Bill for topitgt are likely to
be referred to elsewhere in other statutes;

drawing on your knowledge of your Statute Book

using indices and other guides to the cont#rthat legislation;

if a computerised data base of your laws iailable, using the
search function to look for provisions with thesis.

Examine all the legislation traced to decideckhprovisions are
in some way inconsistent with your new body of sule

Planning

Consider whether any existing provisions arelssely linked to
your new rules that they are more suited, in thessent form or
in a modified form, to be incorporated with therfnsd, add them
to your new rules, and repeal the originals.

In the case of inconsistent provisions, notemow

those that must be repealed as completely isisteant or must be
replaced with a provision that is consistent;

those that must be modified in part, by addimgleting or
altering expressions, to reflect the requirements the
terminology of your new rules.

Note down also those that must include crossreetes to
provisions of the new legislation, rather than dhgt it has
replaced.

Consider whether you should include any trams#i or saving
provisions in your Bill with respect to matters eoed by the
original legislation.

Consider whether your Bill should deal with thensequential
amendments in separate sections relating to tiereiift Acts or,
because there are many, in a Schedule or Schedutes

221



LED652 SUBSTANTIVE PROVISIONS

4.0 CONCLUSION
In conclusion, deciding what provisions need tadygealed or amended

is best done at the research and design stagéer rdtan during
drafting.

5.0 SUMMARY

In this unit, we considered the contents of repaald amendments of
legislation. You should now be able to decide wh@tvisions need to
be repealed or amended.

6.0 TUTOR-MARKED ASSIGNMENT

What are the steps in amending legislation?

7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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UNIT 3 DRAFTING REPEAL PROVISIONS
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 The Objectives in Drafting Repeal Provisions
3.2  How Repeal Provisions Are Drafted
3.3  Are There Any Special Features for Re-Enaciimg

Replacement Bills?

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

Drafting repeals of complete instruments are lem®imon and more
straight-forward. They are needed particularly whemew Act or piece
of subsidiary legislation is replaced or re-enacRegpeals of enactments
within instruments and of provisions that are meneart of such an
enactment are generally treated as amendment, asgutar feature of
that process.

In this unit, we concentrate upon repeals of lagist instruments in
their entirety and complete legal propositions @&ments”) that
comprise a part or portion of such instruments. @ $ection or Part).

Substituting enactments and striking qarovisions of an enactment

(e.g. a paragraph or an expression in a sectisulbsection), with or
without replacement, are considered below as amentén

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. draft provisions for repealing complete instrumenénd
enactments.

3.0 MAIN CONTENT
3.1 The Objectives in Drafting Repeal Provisions

Keep constantly in mind that repeals should berdisalt of a deliberate
decision; they must not be permitted to happendaatally. Our earlier
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discussion of implied repeal should have suggesteda principal
objectives to keep in mind when drafting repealmions:

1. Make all repeals bgxpresgrovisions;

2. Iden_tif_y all the provisions to be repealegpecifically in those
provisions;

3. Use language indicatimyeciselywhat is intended;

4. Adoptconsistent repeal expressiatmsoughout.

3.2 How Repeal Provisions Are Drafted

Let us consider the question by reference to tfemsgeobjectives.

1. Use Express Provisions

We have already seen the drawbacks of implied tep&dese are
avoided by ensuring that all legislation that is Inager required is
repealed by express provisions.

2. Identify Specifics

Similarly, avoid drafting repeals igeneralisederms, i.e. stating merely
that earlier inconsistent provisions are repealédus again leaves users
to discover for themselves what those repeals Wytume. The
following example offers no reasonable guidancdocas/hat is being
repealed.

Example Box 1

Any provision of any written law that is inconsisteor in conflict with
this Act is repealed.

Users need to understand exactly which provisiongheé existing law
are no longer in force. From the repeal provisidimsy should be able to
ascertain th@reciseextent of repeals. Accordingly, indicate the precis
provisions to be repealed by providing the completation of the
statutory provision affected.

3. Use Precise Language
The terms of the repealing provisions should bsiaple and direct as
possible, although you must have full regard toryloouse-style. The

terms to use may differ according to the type qdesd that you are
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engaged upon. In every case state exactly the poong of the original
law that are subject to the repeal.

A. Simple Repeals

A direct statement that a repeal is being effecseypically all that is
needed.

Example Box 2

Repeal of an Act:

The Animals Act 1960 is repealed.
Repeal of a Part:

Part IV of the Animals Act 1960 is repealed.
Repeal of a Schedule:

Schedule 2 of the Animals Act 1960 is repealed.
Repeal of a section:

Section 40 of the Animals Act 1960 is repealed.
Repeal of a subsidiary instrument:

The Animals (Cage and Fences) Regulations 196feaoked.

SELF ASSESSMENT EXERCISE 1

Drawing on recent legislation, note down the foraeuthat appear to be
typically used in your jurisdiction for the follong:

1. Repeal of an Act

2. Repeal of a Part of an Act
3. Repeal of a section
4. Repeal of a subsidiary instrument.
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B. Repeal of Amended Legislation

If an Act has been amended, you need not, in reygetile Act or any of
its provisions, refer to any earlier legislationathamended it. Just
identify the current provisions by reference tartinembering.

Under the doctrine of merger, amending legislatiorireated as an
integral part of the amended legislation. Accortingepeal of the
amended legislation embraces the amending legislatitoo.
Interpretation legislation typically contains aeuhat leads to the same
effect (cp.section 350f themodel Interpretation Act 1992).

Example Box 3

Section 9A of the Captive Animals Act 1960 is rdpda

It is unnecessary to indicate that section 9A wasrited, e.g. by section
45 and Schedule 2 of the Wild Life Protection A862.

C. Repeal with Replacement

A more common case arises where the Bill replagesimg legislation
with new and different provisions on the same stthjeatter:

0] if you are replacing arentire Act or instrument with new
legislation, a simple repeal of that Act is allttierequired; set it
out in the final provisions (as Example Box2).

(i)  but if you are merely replacing agnactment withiran Act or
instrument, deal with the repeal and replacemegetter in the
sameprovision (as ireExample Box 4.

Remember that the latter case is treated as an dment to the

original instrument and should be included with estlprovisions of a
Bill making amendments.
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Example Box 4

Repeal and replacement of a section:

Repeal and replacement of section 7 of Act 1960-12.
25. Section 7 of the Captive Animals Act 1960 is repdand replaced by the
following section:

“Protection of animals.
7. Any person who interferes with a captive animalthe@ enclosure in which
it is held captive, commits an offence."”

Repeal and replacement of a Schedule:

Repeal and replacement of Schedule 2 of Act 1960-12
26. Schedule 2 of the Captive Animals Act 1960 is régmbaand
replaced by the Schedule set out in Schedule Bi®Act.

The replacement Schedule 2, with all the requiredtures of a
Schedule, must then be set out in Schedule 3 dithe

Repeal formulae vary from jurisdiction to jurisddast. For example, “is
replaced” is increasingly used instead of “repealad replaced”. But
you should not find it necessary to use more ektieoformulae than
those inExample Box 4 In particular:

0] the much cherished wordhéreby [repealed]" is superfluous;
leave it out.

(i)  the simple present tense "is repealed” (déwjpa consequence of
enactment) is preferable to "shall be repealed"iqwhs a
command about future behaviour).

4. Use Repeal Provisions Consistently

If you use simple and direct formulae in every cabere is little
possibility of inconsistency. A variety of termseamused in the
Commonwealth as alternatives to "repeal”. Folloe btouse-style, but
make sure that you use the same terms for the parpeses throughout
your draft.
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Example Box 5

26. Section 4 of the Captive Animals Act 196€ases to have effect
31. Section 14 of the Captive Animals Act 196@ieeted

32 Regulation 12 of the Captive Animals (Cages a®itlcEs)
Regulations 1961 iescinded

Some drafters recommend that "repeal" should bed useevery
circumstance, whether for repeals of Acts or faegds of provisions of
Acts and "revoke" in relation to those affectingbsidiary legislation.
Again, your choice should be dictated by the haigke. Similarly, use
terms consistently when repealing and replacing.

Example Box 6

The following are in common use:

20. Section 3 of the Captive Animals Actrisplacedby the following
section: ............

20. Section 3 of the Captive Animals Actamittedand the following
section issubstituted...........

20. Section 3 of the Captive Animals Actdeletedand the following
section ignserted in its place.........

But be guided by the house-style. Only one formukhbe used for th
same type of case in the same instrument.

D

To the same end, place repeal provisions in yoaftdn consistent
ways:

(@) Put Repeals in One Place in the Bill

Gather the repeal provisions in the same place hm itepealing
legislation; do not scatter them around it;

(b) Use a Separate Section for Repeals

Devote a separate section just to repeals, withwis section note.
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Example Box 7

Repeal of Act 12 of 1960.
31. The Captive Animals Act 1960 is repealed.

(c) Place all the repeals to an Act in order

If several provisions of an Act are to be repealséi these out,
separately paragraphed, in the same section, iorther in which they
affect that Act.

Example Box 8

20.-(1) The Captive Animals Act 1960 is amended by repgalin
(a) section 12;

(b) Part IV;

(c) in Schedule 1, paragraphs 5 to 8.

(d) Place Repeals to Several Acts in Order

If several Acts are to be affected, set these mwine section in a series
of subsections, in the order in which they appeathe latest revised
Edition or otherwise in their chronological order.

(e) Use a Schedule for Numerous Repeals

You can conveniently gather a substantial numberepkals into a
Schedule; that must be authorised by an "inducgegtion in the final
provisions.

Example Box 9

Consequential repeals.
25. The enactments listed in column 1 of Schedule 2epealed to thg
extent specified in column 2 of that Schedule.

197

SCHEDULE 2 (section 25)
Repeals
Enactment Extent of Repeal
Captive Animals Act, Cap.300 The whole Act
Dangerous Wild Animals Act, Cap.301 Part 2
Zoos Licensing Act, Cap.302 The whole Act

Protected Species Act 1980, No.21 of 1980 Sections 23, 27 & 29.
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SELF ASSESSMENT EXERCISE 2

Check for recent examples from your Laws of théofeing:

1. A section repealing an Act.

2. A single section repealing several provisioharoAct.

3. A section repealing and replacing a provisibaroAct.

4. A section authorising repeals to be set oat 8thedule (showing

the inducing words).
5. A Schedule of repeals.

3.3 Are There any Special Features for Re-Enactingnd
Replacement Bills?

Users need to know:

0] if the legislation is merely a repetition ofistng law in a new
form; or
(i)  whether they should be on the look out fotstary changes.

The courts, too, in interpreting legislation, hat@ know if the
Legislature has merely re-enacted the legislagorte existing case law
on the replaced Act still applies under the nevusta as the law has not
been altered.

In these cases, make clear the purpose of your Bill
A. Re-Enacting Legislation
The following ways draw attention to a re-enactnigitit

0] the long title states explicitly that the legislation is to
"consolidate" or "re-enact" the legislation on teabject in
guestion. If that legislation is largely a re-emaent, but also
includes some significant changes, add "with amendsi after
"consolidate" or "re-enact".

(i)  the short titleis the same or similar to that of the original, epic
for the year.

(i) a table in the Explanatory Memorandum, shows the
derivations of the new provisions by reference tie original
legislation.
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B. Replacement Legislation
The following ways draw attention to a replacenteitit
Complete Replacement

If you are drafting a new Act that makes major gemto the law,
consider:

0] including inthe long titlesome such terms as "to make fresh |
newor better] provision for...." the matter;

(i)  using ashort title that is essentially the same as that of the
original legislation that your draft replaces.

Partial Replacement

Replacement of enactments within an Act is typycalirried out by an
amendment Bill. We look at amendments in the foif@wunits.

4.0 CONCLUSION

The terms of the repealing provisions should bsimple and as direct
as possible. Where an Act has been amended, yauno¢ein repealing
the Act, refer to any earlier legislation that auheah it.

5.0 SUMMARY

In this unit, we considered drafting of repeal psamns. You should
now be able to draft repeal provisions effectively.

6.0 TUTOR-MARKED ASSIGNMENT

Draft a provision to repeal an Act that came imtocé on ¥ October
1960.

7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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UNIT 4 DRAFTING AMENDMENTS - PART |
CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Methods of Amendment
3.2  Preferred Method of Amendment
3.3  The Objectives When Drafting Amendments
3.4 How to Arrange Amendments
3.5 Drafting Amendments

4.0 Conclusion

5.0 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

In this unit, we explore how amendments and repa@dest made, in
particular the technique of direct textual charged the pitfalls to be
watched for. We place emphasis on the use of exgyasvisions for
these purposes, rather than relying on repeal oendment by
implication.

We concentrate upon the forms to be used in makmgndments, both
substantive and consequential. We consider:

- the addition of new provisions;

- partial replacements, i.e. the replacement odifieation of
enactments or parts of enactments (e.g. paragraphaords,
phrases or expressions);

- the deletion of parts of these kinds of enactimen

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. draft substantive or consequential amendments tdieea
legislation in keeping with the practice and hossgge in
Nigeria.
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3.0 MAIN CONTENT

3.1 Methods of Amendment

Two main methods have evolved in Commonwealth ish@gftthough
today one is little used, even in the United Kingdwhere it had its
greatest vogue.

(@) Textual Amendment

Now widely used, textual amendments give instrungidor making
changes to the actual text of the Act to be amemiedway that allows
the original and the new to be read together asified text. This
enables the original legislation to be reprintedthwihe changes
incorporated at the appropriate places, producingirgle statute
containing the complete legislation on the matter.

Example Box 1

Original provision (Zoo Licensing Act 1981, sectiorl0):

(3) Before an inspection of a zoo may be carried outeu this
section, the local government council, after comsglthe operator o
the zoo, must give the operator at least 28 dayisenof the date upo
which it is proposed to carry it out.

-0 -hn

Amending clause:
4. Section 10(3) of the Zoo Licensing Act 1981 is adezh
(a) by repealing ", after consulting the operatiothe zoo,";
(b) by repealing "28 days" and substituting "14gfay
(c) by adding, after "operator”, where the wordegog for the
second time, "of the zoo".

Consolidated provision

(3) Before an inspection of a zoo may be carried owteurthis
section, the local government council must give aperatorof the zog
at leastl4 daysnotice of the date upon which it is proposed taycdr
out.

Note, however, that most drafters would deal with tase by repealin
the original subsection and replacing it with theid in the terms of thg
consolidated provision, using the approach illustichin Example Box
4 of the last unit

(@]

197
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A textual amendment then:

0] expressly identifies the provision to be amended;

(i)  directs how and where the amendment is tocaffieat provision;

(i)  specifies the content of the change (whateigealed, replaced or
added).

(b)  Non-Textual Amendment

This is found principally in United Kingdom legisian, though not
often used today there or elsewhere. It amendsrtgmal legislation by
indirect means. The amendment is in the form ofeaactment that
states theffectof the new rule that is to operate instead of tdeto the
extent that they differ. Although the source of tleisting rule is
referred to, its text is not expressly amended. ke provision is
written so as to be read as operating insteadeobtlginal or alongside
it, rather than incorporated into its text.

Example Box 2

A non-textual version of the amendment illustraitedExample Box 1
might be:

A local government council must give to the operaiba zoo
notice of at least 14 days of the date upon which proposed to carry
out an inspection of a zoo under section 10 of4be Licensing Act
1981, but may give the notice without consulting tiperator of the zoo.

This technique has the advantage of making cleapelegislators in
particular, the intended effect of the change;xautd amendment is far
less explanatory on its face. But non-textual amesmt requires the
reader to work out the precise nature of the chatlggt are being made
and it makes the printing of a single consolidatext impossible. It
results in a series of independent, though overgppnactments that
must be read side-by-side. This may give rise tblems as to the exact
extent to which the earlier provisions are disptace

3.2 Preferred Method of Amendment

The textual amendment is generally to be prefefoedhe following
reasons:

0] it supports the desirable practice of having sngle
comprehensive statute on a particular subject-matte
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(i) it specifies the precise relationship betwethe text of the
amendment and that of the original Act, insteadegjuiring that
to be worked out through statutory construction;

(i) it enables users to annotate the originak,téy cut and paste, to
produce for themselves a single up-to-date statute;

(iv) it facilitates the printing of a consolidateext of the amended
statute, which then can be stored in its completenfin a
computerised data base;

(v) itis easier to draft.

Yet it too has shortcomings. As we have seen, i b@&impossible to
understand what is intended by looking at the ammamd alone. To
discover what is proposed or has been enactedegaiire a comparison
of the terms of both the original provision and #mendment, using an
intellectual form of cut and paste. Without furtlads to understanding,
the textual method can be confusing for those usig amending
legislation.

The non-textual method has a place in the drati@olskit, although you
are unlikely to need it often. Exceptionally, tlextual method may not
be feasible, e.g. to:

0] make generalised changes throughout the stdiotdk, so that
individual amendments for the number of statuteslired is too
demanding a task (e.g. following a change from inabeto
metric weights and measures);

(i)  alter all references of a particular kind weeer they occur in any
legislation (e.g. references to Ordinances to halaced by
references to Acts, references to former titlegudflic officials to
be construed as references to their new titles)s Kind of
amendment was much used when dependent territbeiezsme
independent.

Example Box 3

From the appointed day:

(@) all functions that, immediately before that dawere conferred
on, and exercisable by, a local government coumader any
enactment relating to local government are transfieto and
exercisable by the Caretaker Committee for the Lpca
Government;

(b) in any such enactment a reference to a local gawent counci
is to be construed as if it were a reference to Guretaker
Committeefor the Local Government.
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3.3 The Objectives When Drafting Amendments
As in the case of repeals, keep four objectivasimd:
1) Make all amendments by express provisions;

2) Identify specifically all the provisions to benanded (including
those consequential on the substantive amendments);

3) Use terms that indicate precisely how the amamiraffects the
legislation to be amended;

4) Use consistent amending expressions throughout.
3.4 How to Arrange Amendments

Several different practices for presenting amendshemay be found.
Let us illustrate four basic methods:

Substantive Amendments

1. Substantive amendments are enacted in sepae@ions of the
amending Bill that follow the ordering of the premns of the
amended Act;

2. Alternatively, the amendments are set out inche8ule to the
amending Bill in the order in which they affect thet amended;
the body of the Bill merely contains the appromgiatducing
words authorising the use of the Schedule;

Consequential Amendments

3. Consequential amendments, where few, are sén dlg Bill that
enacts the new body of law, in final provisions &o#s the end of
the BiIll;

4. Alternatively, consequential amendments, padrty if many,

are set out in a Schedule or Schedules of thetligll enacts the
new body of law, in their chronological order. Agaappropriate
inducing words are needed in the final provisiohthe Bill.

More than one of these practices may be used iariadjction, for

example, the first and the third. On occasions,emban one may be
used in the same Bill, for example, the third mayused for the more
important, and the fourth for less important, causntial amendments.
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SELF ASSESSMENT EXERCISE 1

1. Check some examples of recent amending Actm fyour
jurisdiction. Note down which appear to be the enefd
methods, and whether any other is in use occasyonal

2. Add to your Study materialsne short example of an Act from
your jurisdiction that uses a preferred method.

3.5 Drafting Amendments

From your examination of the precedents you willdhaeen that, to an
extent, each approach follows its own drafting @nmtons, in terms of
lay-out, style and terms. However, there are mamyroon elements,
which we shall consider by reference to the fouecdives mentioned
above. In working with the following part, compamhat is discussed
with the practice and house-style in Nigeria.

1. Use Express Provisions

Make clear that an amendment is being made by westpgess words.
Do not leave it to the courts to decide that ldégislation must have
been intended to amend some earlier provisiors. the function of the
Legislature, not the judges, to modify legislation.

2. Identify Specifics

Direct your amendments to specific provisions ided by citation of

the Act and the number of the section (and sulse@&nd paragraph,
when relevant). It is only in the rare cases mewiib earlier that
generalised amendments not referring to particldgrslation can be
justified.

In particular:

0] identify the Act amended,;

(i)  identify the provisions (e.g. section, subsaactor paragraph)
amended;

(i)  identify an expression that is amended.

0] Identify the Act Amended

In a Bill that makes substantive amendments to ah #at Act is
generally given a shortened definition term, sughithe principal Act"

or "the Act". This practice may be supported byltiterpretation Act. If
not, authorise its use in the Bill. In most casess unnecessary to do
this through a definitiorclause such a clause is not needed for an
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amendment Bill, since the Bill, as distinct frometlamendments it
makes, is unlikely to require terms calling for idgfons. For that
reason, the definition is often added in parenthatier the first citation
of the short title of the Act in the body of thdIBi

Example Box 4

Amendment of section 7 of Act 1960, No.12
2. Section 7 of the Captive Animals Act 196Qh€ principal Act) is
amended by repealing subsection (3).

SELF ASSESSMENT EXERCISE 2

1. Does your Interpretation Act direct how theskerences are to be
made?
2. Note down how the principal Act is commonlyeneéd to in your

amending Acts:

In identifying other legislation, give the full shditle and include the

number assigned to the Act, either in the sectmte nr as a marginal or
footnote, to help users. If the Act referred to lheen amended, that
need not be indicated, nor any reference madeetaniending Acts (cp.

section 4(1)of thelnterpretation Act ).

(i)  Identify Sections, Subsections and Paragraphs

Include a reference to the precise provision amehgenumber or letter
(as inExample Box 4. Drafters today use the minimum number of
words to refer to subsections apdragraphs. They put greater reliance
on the numbers, which is easier to read.

Example Box 5

The following are preferred:

"section 12(1)"rather than"the provisions of subsection (1) of section
12"

"section 12(1)(ayather than"paragraph (a) of subsection (1) of section
12"
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(i) Identify Expressions to be Amended

If particular words or expressions only are affdchy an amendment,
better practice is to deal with the unit of texattincludes the altered
expression. This gives a better idea of the natfithe amendment by
setting it in its context. Word amendments showddéserved for cases
where a particular expression is changed througtheutext.

Example Box 6

Your task may be to include zoo owners in a provisrequiring
operators of zoos to inspect animal cages. Raltagr inerely adding i
words referring to owners, it is clearer if thegmal unit of text is
rewritten.

—

Amendment of Act 12 of 1976.

22. The Dangerous Animals Act 1976 is amended by rapac
paragraph (b) of section 7(4) with the followingggraph:

“(b) the owner oroperator of a zoological garden must inspect

cages in the garden that house captive animalseaxcteday".

In an exceptional case where your amendment istduleto a particular
expression, identify it specifically by quotatiorarks or, if lengthy, by
stating the words with which the phrase begins thode with which it
ends, both within quotation marks.

Example Box 7

Consequential amendments to Act 1976, No.12.

22.The Dangerous Animals Act 1976 is amended:

(a) in section 7(4), by repealing the definition'nbological garden”;
(b) by replacing "zoological garden”, wherever #hgression occurs,
with "a zoo within the meaning of the Zoo Licensigt 1981";
(c) in section 14, by repealing the expression fir@gg “"unless the
animal" and ending "zoological garden".

1”4

Do not use references to line numbering for theseralments. They
can be misleading, since changes occur from onéspeldd version to
another; line numbers can be difficult to work tad.

3. Use Precise Directions

Give precise directions to the user as to the rpatfirthe amendment,
using the minimum number of words for that purpdsearticular:
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0] draft in the present tense, either as a direct cangmor as a
statement of a legal consequence;
(i)  avoid unnecessary or archaic words.

Example Box 8

Archaic form:
Section 12 of the Zoo Licensing Act 198hall be hereby amended by
the addition thereto immediatefter the words'Licensing Authority"
of the following comma and worti§ no inspection is made that year"|

Alternative practice (1):
Section 12 of the Zoo Licensing Act 19&lamended by addingfter
"Licensing Authority " ", if no inspection is madeat year".

Alternative practice (2):
In section 12 of the Zoo Licensing Act 19&1sert", if no inspection is
made that year" after "Licensing Authority".

Alternative practice (3):
In section 12 of the Zoo Licensing Act 1981, forpesssion “the
operator must notify the Licensing Authoritgubstitute"the operatof
must notify the Licensing Authority, if no inspemtiis made that year"

Version 3 gives a sense of the amendment.

SELF ASSESSMENT EXERCISE 3

Which of these practices is current in your jurgsidin?

Note down the main variations:

In drafting directions different considerations mayrise if the
amendment:

(@) adds a new provision;

(b)  modifies an existing provision;

(c) repeals and replaces an existing provision.

a) Adding New Provisions

Where to Add a New Provision in thePrincipal Act

In deciding exactly where to place an additionalvsion, take account

of:
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0] the surrounding statutory context in which trew provision will
be construed,

(i)  the language, structure and approach of tlevipions which it
supplements.

Select the position in the Act that the new pransimight have
occupied had it been included as part of the asigicheme. (Guidance
on the structuring of an Act was givenliBD: 609). So:

0] a provision that is concerned with a concepidea developed in
a particular section (e.g. as indicated by theicectote) may be
best dealt with by a new subsection or subsections;

(i)  a provision that extends or enlarges upon @gerithat has been
introduced in a particular section may be bestqdam a new
section that follows it.

In most cases the appropriate place is obviougpagead through the
principal Act systematically, with the new mattemind.

How to Number Additional Provisions

Give them the number in the sequence in the prah@pt of which they
become part. So a subsection added at the endeditian currently with
four subsections must be numbered "(5)".

Where new provisions have to be inserteetweentwo provisions
already numbered in sequence, do not renumber thasgsions to
accommodate insertions of this kind, since:

0] users accustomed to the existing numbering léedy to be
confused by what seems to be an arbitrary change;

(i)  considerable consequential renumbering of #fat would be
needed; that would have to be specifically autleorisn the
amending clauses and could involve many unnecesbsarges;

(i) all cross-references (both in the principalctAand in other
legislation) would have to be checked and whereessary
altered by the amending Bill.

Better practice is to give the added provisiorois distinctive number
that follows the sequence in the principal Act.

However, practice varies as to the choice of numberA typical
method uses:

for a new section, select the immediately praugdi
subsectionPart number in the sequence, followed by
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or Schedule

for a new paragraph

for a new sub-paragraph
paragraph

Example Box 9

SUBSTANTIVE PROVISIONS

"A" (e.g. "2A"), and so on
alphabetically if more than one such
insertion is made at that point (e.qg.
"2B").

select the immediately precedin

paragraph letter in the sequence
repeated (e.g. "(aa)"), and so on
alphabetically if more than one such
insertion is made at that point (e.qg.
"(ab)").

select the immediatelggatieg sub-

number in the sequence, followed by
"a" (e.g. "(@") and so on
alphabetically if more than one such
insertion is made at that point (e.qg.

"(ib)").

Consequential amendments.

25.The Zoo Licensing Act 1981 is amended:

(@) insection 11, by adding, after subsection (2):
"(2A) No person is competent to carry out an inspectiaamo
unless authorized by the Licensing Authority torgaut such

inspections.”;

(b)  in section 14(2)(b), by adding, after sub-paagd (ii):
“(iia) to advise on the keeping of animals in zoos;".

SELF ASSESSMENT EXERCISE 4

Note down the ways in which additional provisiorre aumbered in

Nigeria:

new section:
new subsection:
new paragraph:

new sub-paragraph:
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However, exceptionally, renumbering may be requinédyou add a
subsection to a section that has no subsectioea®lr give instructions
that the original section be renumbered as a stibeec

Example Box 10

Amendment of section 12 of principal Act.

14. Section 12 of the principal Act is amended by rehanmg it
as section 12(1) and by adding:

"(2) A person aggrieved by a decision of a local authamder
subsection (1) may appeal to the Minister."

A similar practice should be followed if you addhew Schedule to an
Act that contains a single unnumbered Schedule.

Example Box 11

Addition of Schedule 2 to principal Act.

18.The principal Act is amended:

(a) by renumbering the Schedule as Schedule 1;

(b) by adding Schedule 2 as set out in the Schedulas Act.

Note the method of setting out the new Schedula Bchedule to the
amending BiIll rather than in the body of the Billhe difference in
printing conventionally used for Schedules mighthestvise be
misleading.

Providing headings and section notes for added prasions

Provide a suitable section note or heading for & Bection, Part or
Schedule as part of the inserted text, of the Khmt it would have
carried had it originally been included in the pipal Act. Such a
section note is independent of the section note ttie clause of the
amendingBill must carry.

Example Box 12

Addition of section 15A to principal Act.
6. The principal Act is amended by adding:

"Obstruction of inspectors.
15A. A person commits an offence who intentionally obsis an
inspector when acting under this Act.".
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b) Modifying an Existing Provision
How to Make Modifications

Modifications can take the form of additions, sitbsbns and
deletions. Accordingly, your draft must:

0] specify exactly the provisions and the exprassiin them that
are to be modified;
(i)  state the nature of the modification.

If you are adding or replacing, check that the asnggnt, when put in
the position you have directed, produces a leggigsition that:

0] is legally correct;

(i)  is consistent with the language of the surmhing text;

(i) if it modifies a sentence, fits correctly Witthe syntax, and
punctuation of the sentence of which it becomeg par

(iv) is grammatically correct.

Check too whether a word or expression that isetantodified occurs
more than once in the specified provision. If so:

0] if you intend each case to be amended in tmeesaay, specify
all the places that are to be affected by the saowfication;

(i)  if the modification is not to affect all thdgzes in the same way,
give clear directions as to the place or placesravites to have
effect.

How to Indicate the Expressions that are to be Modied or Inserted

If you decide to modify a word or expression onty laetter, the unit of
which is part, identify it by repeating it in thenanding provisions
within quotation marks. If the expression to be ffied is lengthy, it
may be enough to refer to it by its first and lasirds, each within
guotation marks. Legally, the modification affecédl the words
identified including the stated first and last werdpecified. The
Interpretation Act confirms this practice (s&ection 5(2) of the
Interpretation Act ). Better practice is to state all the affecteddsor

Similarly, if the insertions are limited to the exavords or expressions

to be inserted, set out the modification (in fulglude any punctuation)
within quotation marks.
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Example Box 13

Amendment to section 14 of principal Act.

12.Section 14 of the principal Act is amended:

(a) by repealing "Minister", wherever the word os;wand
substituting "local government council”;

(b) in subsection (4), by adding, after "licencg'gr a copy of
the licence,";

(c) in subsection (5), by repealing from "unless khinister” to
the end of the subsection.

C) Repealing and Replacing Provisions

Much the same approach is needed if you concludé ¢complete
propositions (whole Parts, sections, subsectiors)t@ be repealed or
replaced. You are already familiar, from the exation of this matter
in connection with repeals, with the techniquesinegl.

However, bear two additional points in mind:

0] do not renumber provisions as a result of répgathers, even if
this leaves a gap between numbered provisions segaence.
The problems mentioned earlier that flows from rabaring are
equally relevant here.

(i)  consequential amendments (both to the prinoigd and to other
legislation) may be needed as a result of the tegggarovisions.
Check that provisions relying on or cross-referriaga repealed
provision are appropriately amended.

4.0 CONCLUSION

In conclusion, textual amendment is less explagator its face. But
non-textual amendment requires the reader to wak the precise
nature of the changes that are being made. Thigsndde printing of a
single consolidated text impossible. Therefore makear that an
enactment is being made by using express wordstHe function of the
Legislature and not the Judges to modify legishatio

5.0 SUMMARY

In this unit, we considered drafting of amendmeNtsu should now be
able to draft substantive or consequential amentbnéo earlier
legislation in keeping with the practice and hoasge in Nigeria.
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6.0 TUTOR-MARKED ASSIGNMENT
Draft a clause to amend all legislation under whthgistrates' courts
may impose a maximum fine on persons convictechbyntof summary

offences, to increase the level of every such sia¢ed in the legislation
to double that at present.

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the FederatbiNigeria 1990.

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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UNIT 5 DRAFTING AMENDMENTS - PART Il
CONTENTS
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3.1.1 Content and Mode of Expression of the Pralcip
Act
3.1.2 Syntax and Grammar of the Provision to be
Amended
3.1.3 Drafting Style used in the Original Legisbati
3.1.4 Amendment Directions you Use
3.1.5 Conventional Structure for Amending Bills
3.1.6 Conventional Layout for Amending Bills
3.1.7 Punctuation
3.1.8 Conventions on Short Titles for Amending Sill
3.1.9 Use of Section Notes
4.0 Conclusion
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6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION
In this unit, we consider the fourth objective aghffing amendments,
consistency. We also consider how you may develgpoaedure for

working out the amendments and repeals that ardedcébr in the
particular case, and how they are to be dealt wiglour draft.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

. draft your amendments consistently with the Acytamend.

3.0 MAIN CONTENT

3.1 Be Consistent

Draft your amendments so that they are completehsistent with the

Act they amend and with the legislative methodmeadment in use in
Nigeria. In particular, look for consistency in tfdlowing respects:
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a) The content and mode of expression of the gratdct:
b) The syntax and grammar of the provision toineraded;
C) The drafting style used in the original legiglat

d) The amendment directions you use;

e) The conventional structure for amending Bills;

f) The conventional lay-out for amending Bills;

s)] Punctuation

h) The conventions on short titles for amendingdsBil

)] The use of section notes.

3.1.1 Be Consistent with the Content and Mode of fxession
of the Principal Act

All amendments must fit with:

0] the legislative scheme and the legal concepéslun the principal
Act;

(i)  the language and terminology of that Act (in pafac in using
terms that are defined there);

(i)  the mode of expression used in provisiond @ modified.

3.1.2 Be Consistent with the Syntax and Grammar othe
Provision to be Amended

In adding, modifying, removing or replacing prowiss, make sure that
the syntax and grammar of the original are fullpected. Your

changes must not lead to sentences that are ungitécaime.g. because
you have taken out too many or too few words orapbs or are

ambiguous, e.g. because your alteration has intemtiuta dangling

modifier. Read the original sentence through with thanges you are
directing to ensure that it is complete.

3.1.3 Be Consistent with the Drafting Style of theOriginal
Legislation

Textual amendments should fit seamlessly into tiggral and as neatly
as the correct piece fits into a jigsaw. Uncert@@aning can result if,
for example, you use a modern drafting style toraire statute of some
antiquity. So follow the drafting style used by thginal drafter. Users
are entitled to question whether the differencesstyfe are legally
significant.

Example Box 1

The amendment as drafted in section 2A sits uncaaiity with the
archaic style shown in section 2.
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2. Whosoever shall cause or inflict on another pergoevous
bodily harm shall be guilty of an offence and slualliable to a term of
imprisonment not exceeding fifteen years.

2A. A person commits an offence who wounds or maimshemo
person and is liable to imprisonment for 10 years.

Deviate from the style of the original (e.g. prefeg numerals to words
to express numbers) only if you are able to dradéadments that affect
all the provisions in the original Act that use wondsiparticular way.

Do not make amendments for purely stylistic reasditas wastes
legislative (and drafting) time.

3.1.4 Be Consistent in the Amendment Directions youse
Use the same directions to make the same typem@i@dments. If these

are simple and direct, there is little chance ofunderstanding. There
are differences between jurisdictions in the tepneserred.

Amending action Alternative terms

Adding "add"; "insert"

Repealing “repeal’; "delete"; "omit";
"strike out"; "ceases to have
effect”

Replacing “replace”; "repeal ... and
replace with"; " for
substitute"”; "for ... insert in its
place”; ‘"repeal .. and
substitute"; "delete ... and
insert”; "delete" ... and add";

"omit ... and add"; "strike out
... and substitute"; "omit ... and
substitute".

Thornton (p.417) recommends that "repeal” shouldidged wherever it
is intended that a provision ceases to be cureemt It can be argued
that the alternatives are more ambiguous. It hes lzéen suggested that,
strictly, one cannotdelete or omit a provision and thersubstitute
something for it; a substitution can only be madedomething that is
there. In practice, no significance seems to atta¢he variations.
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Follow your house-style. But in an amending insteat use the same
direction for the same purpose.

SELF ASSESSMENT EXERCISE 1

Note down the preferred terms in your jurisdictitor each of the
following:

Adding a provision:
Repealing a provision:
Replacing a provision:

In giving directions, follow a consistent order @ach case. Users are
likely to find the following order logical:

first, identify the section (with subsection and paragraphelevant)
and the Act affected,

second indicate the type of action required;
third , specify the provision or the words or expressifiacted:;

fourth, if required, set out the provision, words or egsmions to be
added or substituted.

Example Box 2

Amendment of section 4(2) of principal Act.
3. Section 4(2) of the principal Act }F is amended by replacing 2
"dangerous animal” [8] with "captive animal” [4].

This order is logical because it replicates the wawhich a user can
approach the task of annotating a statute: Whé/aat > How.

3.1.5 Be Consistent with the Conventional Structure of
Amending Bills

Each jurisdiction has its own conventions on the Weat amendments
are organised in the amending Bill. You will be egfed to know and
follow your house-style in this respect. Differaanventions are found
for:
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0] Bills making substantive amendments;
(i)  Bills making consequential amendments.

0] Substantive amendment Bills

In most systems, amendments are set out in the lbbdye Bill,
following the order of the provisions that are aneth However, in
some, they are set out, again in that order, icree@ule to the BIll; the
provisions in the body of the Bill merely deal witbchnical matters
such as application, commencement and the indymiagisions. This
allows the amendments to be formatted in ways #maphasise the
content of the amendments.

Recently, some Australian jurisdictions have begtm group

amendments according to common features of thdéijestsmatter, in

order to make their collective effect easier to emsthnd. This practice
has yet to become widely used.

The following is typical approach:

- if a number of sections are amended, useparateclause of the
Bill to set out the amendments feaichsection;

- if several amendments are made to one sectidnplgeeach
amendment in aeparateparagraph;

- if a single amendment affects several placed,wliga that before
dealing with amendments that affect one particplace only;

Example Box 3

Amendment of section 5 of the principal Act.
4. Section 5 of the principal Act is amended:
(a) by repealing "or keeper of captive animals" kgler the expression
occurs;
(b) in subsection (2), by adding, after "the owokthe zoo", "or keeper
of captive animals".

- if you are amending several subsections of ai@mecuse a
separatesubsection for the amendmentstchsubsection;
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Example Box 4

Amendment of section 15 of the principal Act.
5.-(1) Section 15 (1) of the principal Act is amended Ogiag:
"(bb) a menagerie;".
(2) Section 15(2) of the principal Act is amended:
(a) by repealing "or a circus”;
(b) by repealing "a zoo keeper" and substitutingkéaper of captive
animals".

U

- if your amendments affect words or short expmssi consider
extending your amendment to the unit of text thattains them
(unlike Example Boxes & 4);

- if you are adding a Part or a Schedule to thecgal Act,
consider setting it out in a Schedule to the anrendict;

- if you are amending a section or subsection sulbisily or in
several places, consider replacing the entire @itipa with one
that incorporates all the amendments.

But when structuring provisions in the amendind,Bi€ep two factors
in mind:

- an amendment may be of such importance and sitaie
legislators that, for debating purposes, it shdagdcontained in
its own section or subsection;

- if clauses making amendments are to be brougbt force on
different days, all the amendments dealt with iy ane clause
should be capable of being brought into force @enséame day.

(i)  Consequential amendments

Here too there are variations in practice. You rfiag the following
techniques useful for organising consequential aimemts:

- if only one Act is to be amended, and the amemdisnare few,
set these out in a single clause (with subclauségaragraphs as
necessary) in the order in which they affect th& Ac

- if several Acts are to be amended, but colletfitiee number of

amendments are small, deal with each Act in a sépalause
placed in the order in which they appear in theis&l/Laws or,
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if subsequent to those Laws, in their chronologasad numerical
order;

- if the amendments are many, and in particulgeiferal Acts are
affected, consider dealing with them in a Schedul&chedules
of the Bill, adding the necessary inducing clause;

- amendments dealt with in a Schedule can be listedlumns.

Example Box 5

Consequential amendments.
49. The Acts specified in Schedule 4 are amended agidgein that
Schedule.

Consequential amendments.
49. The enactments referred to in column 1 in Schedulee amended
to the extent specified in column 2 of that Schedul

But users find it easier to work with a Schedulattisets the
amendments out for each Act under a heading givirg statute's
citation rather than in columns.

3.1.6 Be Consistent in the Layout of Amending Bills

Each jurisdiction has its own conventions as towlag amending Bills
are printed. The complicated form that amendingslagon takes means
that you must know and comply fully with local ptiae and that you
carefully proof-read it with that in mind.

SELF ASSESSMENT EXERCISE 2
Familiarise yourself with the layout of a local amdeng Act. In
particular check the precise indentation from #fethand margin of the

text of provisions that are to be added to theqgped Act. This differs
according to whether it is added by a section oa pgragraph.

3.1.7 Be Consistent in Punctuation

In drafting amending provisiondgwo sets of punctuation must be
attended to:

0] the punctuation of the text that is added drs$iuted;
(i)  the punctuation of the amending provision.
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0] Punctuation of the text added or substituted

Text added or substituted by the amendment mustigeoall the
necessary punctuation, so that the original texterwread with the
amendment, is fully and correctly punctuated.

So:

- set out a new section, subsection or paragrapiplete with its
punctuation, including a final full stop or semila@o;

- include in expressions that you are adding otactpg all the
punctuation that is needed;

- if items are removed, direct the removal of amyngiuation
linked to them that has become superfluous or necor

Check, by reading the amendment with the origitial{ the punctuation
of the text of the original provision as now ameshdeas it should be.

(i)  Punctuation of the amending provision

The clause of your Bill that directs the amendmemist be as
completely punctuated as any other. For example) euse or sub-
clause must havies ownfull stop and its paragraphs end wilteir own
semi-colons. These marks are quite independertteofrtarks provided
as part of the text that is added or substituted.

Here too there are conventions about presentation:

end the words that introduce a block of text tkdb be added to
the original with a dash or colon as an introducer;

- enclose the text of the original instrument tisatentified for the
purpose of being amended between quotation marks;

- use quotation marks to enclose text, with anytigecnote or
heading or provision number, that is to be addeslbstituted;

- if a series of provisions (e.g. several secti@rg)added under the
same direction, place the opening quotation maeksrb the first
provision and the closing marks at the end of &se |

Complete Self Assessment Exercise 3 and then compayour
answer with that provided at the end of this unit.

254



LED652 MODULE 3

SELF ASSESSMENT EXERCISE 3

Mark up the punctuation of both the amending plionis and of the
amendments in the following:

Amendment of section 11 of Dangerous Animals Act 29 No 12

5. Section 11 of the Dangerous Animals Act 1990 israohed
(a) in subsection (1) by repealing horses and gubsg wild horses
mustangs and zebras

(b) by adding

(2A) If an animal is kept contrary to subsection (2) tbeal
government council in whose area the animal ighertime being kept
may seize the animal

(2B) A local government council that seizes an animaleun
subsection (2A) may either retain the animal in¢bancils possession
or destroy or otherwise dispose of it as the cdwarisiders appropriate

SELF ASSESSMENT EXERCISE 4

Compare the amendment Answer to Self Assessment Exercise 3
with a recent amending Act from your jurisdictiondanote down any
differences in the type and placing of punctuatimarks.

3.1.8 Be Consistent with the Conventions on the Shditles of
Amending Bills

The short title of a Bill makingubstantiveamendments to a principal
Act should indicate that this is its main functidinis is most effectively
done by reproducing the words from the short tfiehe principal Act
followed by "Amendment” (with or without bracketahd the year of
enactment. In drafting the short title:

0] reproduce the essential first words of the shitte of the
principal Act, rather than construct a new kindité;

(i)  do not include the word "Act", or the yearpfn the original short
title.

This title does not become part of the principalt;Ait performs a
technical function with a limited life, which endden the legislation is
consolidated. Positively, this technique ensured the amending Act
will be listed, e.g. in an index, with the princigect, if both titles begin
with the same words. If you follow this practicensestently, users
develop the habit of looking for amending legigattitled in this way.
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Example Box 6

1. This Act may be cited as the Zoo Licensing (AmendinAct 2004.
but not:

1. This Act may be cited as the Zoo Licensiigt 1981(Amendment)
Act 2004.

1. This Act may be cited as the Zoo LicensiAgt (Amendment) Act
2004.

One exception may be noted to this general appraadill that makes
substantive amendments to several Acts cannot theryshort title of
just one of them, without misleading as to it scdpethis case, select a
new short title that indicates the common featofdbe Acts amended.

Example Box 7

Short title.
1. This Act may be cited as the Law and Justice Laticsh Amendment
Act 1992.

Complete Self Assessment Exercise 5 and then compayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 5

Provide a suitable short title for a single Billathmakes substantive
amendments to the following Acts:

Attendance of Witnesses (Criminal Cases) Act
Costs in Criminal Cases Act

Criminal Procedure Act

Regulation of Reports of Criminal Cases Act.
Trial of Mentally Disordered Persons Act.

3.1.9 Be Consistent in the Use of Section Notes

Your section notes of amending clauses should nggest the gist of
the provision. Instead, indicate the provision tisabeing amended and
the type of amendment. This is the most effectiag v provide section
notes that follow a consistent pattern. To devises that describe the
effectof the amendment would be both difficult, espeygiédir a clause
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making a series of detailed amendments, and suped! For the notes
to the clauses do not become part of the prindoal The notes that are
relevant to the long term user are those attacbedettions of the
principal Act.

Despite these strong arguments, in some jurististgection notes do
contain substantive provisions, e.g. by repeating mhote from the
section that is amended or giving the essence efathendment. It is
unclear how these might be called in aid in intet@iion. In the first
case, they are merely repetitious; in the secomg thust give way to
the section note attached to the principal sectanwhich the

amendment has been made part.

SELF ASSESSMENT EXERCISE 6

Note down (e.g. by giving a typical example) thegbice in your
jurisdiction with respect to:

1. Short titles:
2. Section notes:

4.0 CONCLUSION

Textual amendments should fit into the original is&gion neatly.
Deviate from the style of the original only if yaare able to draft
amendments that affect all the provisions in thigioal Act that use

words in a particular way. However do not make asnegnts for purely
stylistic reasons.

5.0 SUMMARY

In this unit, we considered drafting of amendmeNtsu should now be
able to draft amendments consistently with thetAeyy amend.

ANSWER TO SELF ASSESSMENT EXERCISE 3
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The punctuation of the amending provisions andhef amendments is
as follows:
U

| Amendment of section 11 of Dangerous Animals Act 89, No.12.
5. Section 11 of the Dangerous Animals Act 1990 israaee:—
(a) in subsection (1), by repealing "horses" anosstuting "wild horses, mustangs
and zebrast- 1 1 1 1 1
(b) by addinge—

—"(2A) Where an animal is kept contrary to subsectio)) tBe local

government council in whose area the animal igHertime being kept may seize the
animal.—

(2B) A local government council that seizes an animaeursubsection (2A)
may either retain the animal in the courgjpossession, or destroy or otherwise
dispose of it, as the council considers appropriate 1

T T
ANSWER TO SELF ASSESSMENT EXERCISE 5

The common element can be criminal proceedingslightly more

general term than criminal cases or criminal proacedcriminal law is
not sufficiently accurate. A reasonable short titlight be:

Criminal Proceedings (Miscellaneous Amendments) éict
Criminal Proceedings Legislation Amendment Act.

6.0 TUTOR-MARKED ASSIGNMENT
Draft a clause to amend all legislation under whthgistrates' courts
may impose a maximum fine on persons convictechbyntof summary

offences, to increase the level of every such sia¢ed in the legislation
to double that at present.

7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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MODULE 3

Unit 1 What can go wrong when drafting Amendments?

Unit 2 When do we need Transitional and Saving/iBrons?

Unit 3 Legal Effects of Repeals and the ConterSafing and
Transitional Provisions

Unit 4 Drafting Saving and Transitional Provisions

Unit 5 Drafting Schedules

UNIT 1 WHAT CAN GO WRONG WHEN DRAFTING
AMENDMENTS?

CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Common Mistakes
3.2  Explaining the Effects of Amendments
3.3 Drafting Amendments for the Legislature
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

In this unit, we introduce you to devices for conmaeating to the
various classes of users the nature and effeanehdments, which are
not always apparent on the face of the Bill. Iniaod, your attention is
drawn to the steps that may need to be taken e#pect to amendments
proposed or made during the legislative procesafténs assigned to the
Legislature are especially likely to be engagedhar task.

You will have already concluded that amending legien (including

repeal provisions) calls for particularly carefulnda systematic
preparation and drafting. As Thornton (p.403) notess easy to treat
the task as involving a series of distinct, unemdatechnical problems.
Rather, amendments must be designegether to ensure that the
existing legislation on the subject gives effectthie change of policy
when amended. In addition, they must fit with thengpal Act as a
glove should fit the hand: precisely and neatlyifamoulded for the

particular case.
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2.0

SUBSTANTIVE PROVISIONS

OBJECTIVES

At the end of this unit, you should be able to:

3.0

3.1

avoid the more common errors when drafting repeadl a
amendment provisions

describe the principal techniques for adding forin&brmation
to a Bill explaining the effects of the amendmemizde by the
Bill

give an account of the responsibilities of Legis&atCounsel in
your jurisdiction with respect to the preparatidnammendments
to Bills during the legislative process.

MAIN CONTENT

Common Mistakes

The most common mistakes arise from inadequateniignor an

unsystematic approach, from rushing the task ompgkig on the

scrutiny of the detail. The following is a checg&tlbf questions to keep
in mind at the various stages of the process.

1.

2.

Do the amendments cover all aspects of thellgie proposals?

Do they go beyond the scope of the principat f&g. as
indicated by the long title)? If so, can they begareded with by
amending the principal Act or is new legislatiotiex for?

Are any matters in the proposals already adetyudealt with by
existing law?

Have you taken all existing amendments to tinecipal Act into
account?

Have you identified all enactments that neetdeéaepealed and
worked out any saving or transitional provisionattare required
In consequence?

Have you identified, by a section-by-sectiomaraiation, all the
provisions of the principal Act that need amendrdent

Do the amendments build fully upon the legigtascheme and
the concepts in the principal Act?
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8.

(i)
(i)
(iii)

10.

11.

12.

13.

14.

3.2

Have you used language and a style of legislakpression in
substantive amendments that are consistent witketho the
principal Act?

Does each of the provisions, as amended inrdacoe with the
directions given in the amending clauses:

contain a legally sound proposition giving efféo the proposals?
produce a sentence that is correct in gramregislative syntax

and punctuation?

where adding an enactment to the principalt,Amclude an

appropriate section note or heading?

Have you made all the amendments to the pahdct that are
consequential on the changes in substantive lawenigdthe
amending Bill?

In particular, have you amended all internalss-references in
the principal Act (e.g. to include new referendes)ake account
of additions to or alteration or repeal of its peiens?

Have you made all consequential amendmerathar legislation
to reflect the legal changes that result from timerding Bill?

In particular, have you altered all cross+refiees to the principal
Act in other legislation to take account of thokarmges?

Where you are drafting an amending Bill, dtest Bill contain
all the necessary features:

0] a suitable short title consistent with convens;

(i)  commencement provisions, if some or all theeadments
are to be brought into force at a date after assent

(i)  application provisions, if any limitations atintended:;

(iv) unambiguous directions as to which provisioase
amended and the nature of the amendment;

(v) transitional or savings provisions made neagsday
changes or repeal of provisions;

(vi) the correct lay-out, section notes and puriong

Explaining the Effects of Amendments

Textual amendment enables users to produce an-datéotext by
annotating the original. It facilitates the prepema and publication of a
consolidated text. But a common complaint is the amendments
themselves, as they appear in the amending Bél,far the most part
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incomprehensible. To understand their effect, tber unust read them
with and in the context of the legislation they aahelf the amendments
only are presented:

0] those affected by them have to undertake thecgss of
annotation and analysis to discover how the laghanged,;

(i)  legislators must link them to the text of thencipal Act in order
to work out the aims and detailed nature of thengka in order
to debate the legislation.

Non-textual amendment was developed to reduce these problems,
particularly for legislators. The amendments araftdd so that their
effect can be discovered within the four cornerdhef amending Bill.
Although the legislative context set by the primtigAct has to be
understood, this method makes it comparatively ebgyreading the
amendment itself, to see what is intended.

If textual amendment is used, additional informati® needed to show
how the amendments fit with the existing law and etglain the
changes. A number of devices are in use:

1) Adding explanatory notes;
2) Appending the original provisions to the Bill;
3) Setting out the consolidated provisions in arplaxatory

memorandum;
4) Printing the original provisions with the chasdeghlighted:;
5) Interleaving explanatory material;

6) Reprinting the principal Act as amended.
1) Adding Explanatory Notes

An indication of the subject-matter of a provisitiat is being amended
may be given by inserting a short descriptive motée directions. This
is typically placed in brackets after the citatioh the section to be
amended. It can repeat the original side note oait be composed for
the purpose. It should give the gist of the subyeatter. But as the
description must be very short, these notes ofigr lomited aid.

Example Box 1

Amendment of section 16 of the principal Act.

12. Section 16 of the principal Actwhich provides for thg
contents of zoo licencess amended by replacing “the operator is
responsible for the administration of the zoo",hwithe operator is$
responsible for the administration and proper cehdtithe zoo".

A4

1%
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\

Although the amendment involves the addition ofydhree words, the
device of substituting a unit of text in which twerds are now include
helps understanding of the change.

[®X

2) Appending the Original Provisions to the Bill

Sections or subsections amended by a Bill can logegs in their
existing form and order, at the end of the Bill forformation.
Legislators in particular are saved the labourafilg to search out the
original provisions in order to find out the effext the amendments.
This is a simple and easily arranged aid.

3) Setting out the Consolidated Provisions in an Eptanatory
Memorandum

This method again is principally for the benefit legislators. The
memorandum contains:

(@) a narrative statement of the objects and reasbrthe Bill at

large;

(b) a detailed explanation of the aims and effefcteach set of
amendments;

(c) a reprint of the relevant sections in which #mendments are
incorporated.

This device reduces the need to work out from tets ®f legislative
text what is intended. It is particularly valuablbere the amendments
are numerous and substantial. But in such a dasenémorandum itself
is likely to be a large document. Its preparaticakes heavy demands:

0] on Legislative Counsel, who typically have ttesponsibility for
preparing it;

(i)  on the printing resources, as this extra doeaotrmust be printed
and proof-read in the short time between completibthe final
version of the Bill and its introduction into thegislature.

In preparing a memorandum of the kind, Legislat@eunsel must
ensure that:

(@) the narrative statement objectively stateslegal effect of each
proposed amendment;

(b)  the consolidated provisions correctly incorperall the proposed
amendments, preferably in a form that indicatesre/tthanges
are being made (e.g. by highlighting them).
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This is a time-consuming task that, in some coasjris beyond the
drafting resources available. It is one that canocotveniently be
assigned to persons who have not been closely viesgolwith the

preparation of the text of the amending Bill. Or tither hand, modern
word-processing technology allows these tasks tpdréormed rather
more expeditiously than in the past.

Some jurisdictions make a practice of publishing texplanatory
memoranda after the Bill becomes law, for the usthase affected by
the new Act. But if the memorandum states the mwsias at the date
the Bill was first introduced, there may be impattdiscrepancies from
the position under the finally enacted Bill, asesuit of Legislative
action. To be reliable, the memorandum has to heritéeen for general
use, an additional task that may be thought torbareeconomic use of
scarce drafting resources.

4) Printing the Original Provisions with the Changes
Highlighted

Thecompletesection as amended is printed in the amending €)auigh
the changes and additional provisions marked in tihd. Special
printing attributes are used to highlight the tddt is added or deleted.
The user can see immediately how the changes affsdt amended
section of the principal Act.

Example Box 2

Amendment of section 9 of principal Act.
8. Section 9 of the principal Act is amended to read:

Minister to specify standards.

9.-(1) After consulting[the National Federation of Zoologica
Gardens] such persons as the Minister considers appropriatethe
Minister may specif\by regulations standards of modern zoo practice,
that is, standards with respect to thanagemenfand control] of zoos
and the animals in them.

(2) Regulations under subsection (1) must be laidefore the
Legislature, immediately they are made, and shall ease to have
effect if negatived by resolution of the Legislatue within 40 days
after being laid.

Additions or changediold underline; repealsitalics in brackets]

The purpose of highlighting is not just to indicéite changes that are
proposed; they are intended to confine debatedsetlitems. For under
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this process only the highlighted amendments aeeted, not the full
section. The Rules of Procedure of the Legislatm@y need to be
amended to bring this about.

The Act too may be published in the same form f@& guidance of
users. But any changes in the amendments mades lhyethislature must
be incorporated in this form when it is sent forali printing.

When this method is used:

0] distinctive printing features must be used feach type of
amendment, which are different from any other prgattributes
that are used in the statute;

(i)  the conventions relating to these special gomiop features must be
explained in the statute, preferably at the foat\dry page.

5) Interleaving Explanatory Material

Explanatory material may be included in the bodyhaf amending Bill
itself in such a way that the legislator, in parkés, can read the purpose
and effects of the amendments in the same plactheasamending
provisions. This can be done in a number of ways:

0] the relevant provisions of the principal Acttivithe amendments
incorporated are set out on the page opposite doathending
clause; the narrative explanatory material is doeth in a
separate memorandum;

(i)  both the consolidated provisions and the sieaxplanatory
material are set out on the page opposite to thendmg clause;

(i)  the relevant explanatory material is printeda different format
immediately after the amending clause;

(iv) the amendments are printed as highlighted itext consolidated
version of the provision (as described earliery tollowed by a
narrative explanation of their objectives and difexet in a
different format and font from the legislation.
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Example Box 3

Amendment of section 9 of principal Act.
8. Section 9 of the principal Act is amended to read:

Minister to specify standards.
9.-(1) After consulting[the National Federation of Zoological Gardens]
such persons as the Minister considers appropriatghe Minister may
specify by regulations standards of modern zoo practice, that| is,
standards with respect to theanagemenfand control] of zoos and the
animals in them.

(2) Regulations under subsection (1) must be laidefore the
Legislature, immediately they are made, and shallease to have
effect if negatived by resolution of the Legislatue within 40 days
after being laid.

Additions or changes:bold underline; repeals: ifalics in
brackets]

Section 9 gives the Minister power to prescrib@dtads for modern
zoo practice. Under the amendment this is confitneddandards of
management. The amendments also require the pawetonbe
exercised by making regulations that must be |lafdie the legislature
which may negative them by resolution within 40 glajter they are
laid. Before making the regulations, the Ministeunder a duty to
consult. The amendment extends this by allowingMirester to
consult as he thinks appropriate, rather than thieghNFZG alone.

174

This method can make a major contribution in comicating outside
the Legislature the impact of amending legislatBut again it must be
up-dated before the Act is printed for public usd,is to be reliable. It
also gives rise to legal questions as to the stattise explanations for
the purpose of interpretation, which may be resblvim the

Interpretation Act. Here too, this method imposdgeavy responsibility
on Legislative Counsel and on the printing capaaitthe State.

6) Reprinting the Principal Act as Amended

The complete version of the principal Act incorgorg the amendments
made by the substantive clauses of the Bill caprivéed in a Schedule
to the amending Bill. This allows users to see fille effects of the
amendments in their proper place. It has particuddne when the Bill
makes a large number of substantial changes tAAtheBut several
shortcomings in this device may explain why it & aften used:
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0] if the substantive amendments in the Bill alerad during the
legislative process, the Schedule must also berediteby
equivalent amendments;

(i) if any discrepancy is found between an amendingselan the
Bill and the text in the Schedule, it may be urmertwhich is
authoritative;

(i)  when the Bill becomes law, two versions oethame legislation
exist - the original Act plus the substantive anmeadts and the
Scheduled text. Which is the authoritative verdiwet should be
cited? To which should future amendments be didstcte

A typical and useful method is to issue an authbtwé consolidation of
the statute to replace the principal Act and itseadments. In some
jurisdictions, executive power to do this is given e.g. the Attorney-
General or a Law Revision Commissioner. The poweypically found
in the Interpretation Act or the Law Revision Act.

SELF ASSESSMENT EXERCISE 1

Note down (with references) any power in your igson to issue a
consolidated version of individual statutes thatdmes authoritative on
publication.

You will be expected to follow your house-style iproviding
explanatory material to support amendment Billst fau may find it
helpful to be familiar with other ways of commurtiog the effects of
amendments, just described.

SELF ASSESSMENT EXERCISE 2

Note down briefly, for your jurisdiction:

1. What arrangements are used for explaining amgruatiovisions.
2. Whether explanations are subsequently publigtregeneral use.
3 Whether Legislative Counsel prepare the exptagabhaterial.

7. Drafting Amendments for the Legislature

Members of the Legislature have powers to move @memnts to most
Bills that are introduced into their Chamber, asgl@s they are within

the scope of the Bill and in other respects megtirements set by
Rules of Procedure.
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SELF ASSESSMENT EXERCISE 3

Note down for your jurisdiction:

1. At what stages of the legislative process memineay move
detailed amendments to a Bill.
2. References to those Rules of Procedure of #gaslature that

regulate the moving of such amendments.

Legislative Counsel typically are assigned dutieghwespect to

amendments of this kind. Although those duties diffgr from place to

place, Legislative Counsel working in the servi€¢he Government are
typically responsible for:

0] drafting amendments that Government may wisméwe (e.g. in
response to issues raised during the first stafjsedegislative
process or because of second thoughts);

(i)  monitoring and advising the client Ministry oamendments
moved by members of the Legislature, in particalarto their
impact upon the legislative scheme and their ctersty with the
Bill.

In some jurisdictions, however, drafters may alswenresponsibilities
with respect to the preparation of members' amentbnespecially
those who hold an office in the Legislature's Sieciat, for matters such
as:

(@) advising members or committees on amendmeaysrtay wish
to move and assisting in or undertaking their dngft

(b)  monitoring and advising on the acceptability afraft
amendments, in particular on their compliance with:

0] the Constitution and other legal constraints;

(i) in a federal system, the limits on the competenéethe
Legislature;

(i) in a bicameral system, the limits on the catgnce of the
Chamber;

(iv)  the scope of the Bill (e.g. as set by the lditg).

In some systems, drafting amendments for membegs dot fall within

the formal responsibility of any official drafterslembers are left to
their own resources. This may have an adversetdaffethe legislative
performance of the Legislature.
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SELF ASSESSMENT EXERCISE 4

Note down which of the functions just describedafify) are within the
responsibilities of your Office or of the Secresanf the Legislature.

Amendments to a Bill made by the Legislature magaot heavily upon
the structure and integrity of the Bill. Successimhendments to any
Bill, however made, must be completely consisteith w. That is not
always a first consideration for their movers. Soare moved to
provide vehicles for a debate on policy, rathenthath any expectation
of success. They may be devised to give the opposin opportunity
to oppose an important element of the Bill, ashia ¢tase of "wrecking
amendments” which propose a contradictory policye Tpolitical
purpose of these amendments is generally obviodigheay are likely to
be voted down by Government supporters, since tpkege the
legislative policy itself in jeopardy. In these easmeticulous drafting
of such amendments is less important than providlegy proponents
with the opportunity to press their chosen lineargument.

Other amendments, however, are aimed at alterirtgcplar provisions,

perhaps to take account of some factor that theensogonsider to be
deserving. They may be genuine attempts to imptbeelegislative

scheme or to take account of considerations that baen overlooked
or understated or are differently perceived. Gonemt may be

prepared to accept some of these in principle;rstivdl be opposed as
undesirable modifications to the scheme.

Any amendments moved in the Legislature that haeelikelihood of
success must be drafted to the same standarde aplied to drafting
amending Bills. They should:

0] be completely consistent with the legislative pplend scheme
as expressed in the remainder of the Bill;

(i)  be consistent with the language, terminology astyle of the
other provisions;

(i) fit with the syntax, grammar and punctuatioh the provisions
they amend;

(iv) include any consequential amendments to oplaets of the Bill
that their adoption makes necessary.

In some jurisdictions, responsibility for protecgfithe integrity of the

original Bill falls on the Legislative Counsel wiipafted it. They insist
that all proposed amendments are vetted by thettmaso
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0] the responsible Minister can be advised whetireamendment
should be opposed in its present form becausesofdwerse
effect on the Bill;

(i) if the Government accepts the principle of traiginal
amendment, they can prepare, if necessary, amaiiez version
that is wholly consistent with the Bill.

A major reason for the attendance of Legislativeur@del in the
Chamber or committee is to advise the Ministeroafié acceptability of
detailed amendments moved during the debate oBilihe

In some jurisdictions, Legislative Counsel may Iskea to review the
Bill as passed by the Legislature before it goesh President for
assent, if the Constitution allows the assent tadfesed and the Bill
referred back to the Legislature. This providepportunity for major
contradictions, identified by Government, to beeramined by the
Legislature.

SELF ASSESSMENT EXERCISE 5

Check and note down, for your jurisdiction, wheth@overnment
drafters:

1. Monitor and advise on members’ amendmentsigwiay.
2. Attend at debates on their Bills in the Ledisla.

In other jurisdictions, the responsibility for n&wsvernment
amendments rests in the main with drafters attathége Secretariat of
the Legislature and may include:

0] drafting amendments for members or for the catte® to which
a Bill has been referred;

(i)  attending at debates on the Bill in the Chamben arcommittee,
for the purpose of advising on matters concerneth wiraft
amendments.

These officers are typically officers of the Legislre; the Government
is not their client. They have no immediate respmliy for the overall
Bill. Yet the original drafters may no longer haathority to protect the
integrity of the Bill since it has passed out of tontrol of Government
into that of the Legislature. In such a case, @uvas responsibility falls
upon the Legislature's drafters, when drafting alviging on
amendments, to take steps to prevent the adoptiamendments that
contradict or are inconsistent with other provisiasf the Bill, and to
offer alternatives.
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SELF ASSESSMENT EXERCISE 6

If, in your jurisdiction, drafters are assignedtte Legislature, note
down whether formal or informal consultation tak#ace between the
drafter of the Bill and the Legislature's draft@rsrelation to the non-
Government amendments.

4.0 CONCLUSION

When drafting amendments, the most common mistakese from
inadequate planning or an unsystematic approach fushing the task
or skimping on the scrutiny of the detail. Textamhendment enables
users to produce an up-to-date text by annotathrey driginal. It
facilitates the preparation and publication of asmidated text.

5.0 SUMMARY

In this unit, we have considered what can go wrangen drafting

amendments, the effects of amendments and dradimgndments for

the legislature. You should now be able to:

0] Avoid the more common errors when drafting @&peand
amendment provisions;

(i)  Explain the effects of amendments;
(i)  Draft amendments for the Legislature.

6.0 TUTOR-MARKED ASSIGNMENT

Redraft the following Bill making as many improvem® as you
consider necessary.

Short title

1. This Act may be cited as the Supply Division (Ameraoht) Act

2004.
Interpretation
2. In this Act, "Supply Division" means the departmeat

Government responsible for the procurement, promisand
maintenance of Government supplies.
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Extension of Special Fund

3. The Special Fund (Government Supplies) Act 200dhasehy
amended in section 4 by the addition at the enskofion 4, of a
new subsection (2) as follows:

"(2) Without prejudice to the provisions of subsectibplereof:

(a) any moneys in the possession of the Supplysri and being
applied for the procurement, provision and maineeaof Government
supplies immediately prior to the commencemenhisf Act; and

“(b) any assets or properties in the possessiothefSupply Division
immediately prior to the commencement of this Act,

shall be deemed to be part of the Special Fund".

7.0 REFERENCES/FURTHER READING
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Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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1.0 INTRODUCTION

In this unit, we are concerned with matters that @ften vital for the
coherent introduction of new legal arrangements;esithey determine
how circumstances that have already arisen undstirexlaw are to be
treated after that law is repealed or amended,espécially when you
are replacing it with new legal arrangements. Mattef these kinds
require the drafter to exercise careful judgmerstgcawhen they are
needed and what they should contain.

We focus particularly on those final provisions efhdrafters may need
to ensure that the relationship between existing End the new
legislation, and the transition from one to the eothare properly
regulated.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. decide when to provide necessary saving and tranait
provisions.

Your aim in this unit is to make yourself familiaith the way in which
transitional and saving provisions are dealt withiégislations and to
develop approaches that are appropriate to enahletoy decide when
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such provisions are needed; and the kind of mattems should be
covered by these provisions.

3.0 MAIN CONTENT

3.1 The Function of Transitional and Saving Provisins

These types of provisions may become important whenlegislation
you are drafting alters existing legislation, bpeal or by amendment.
Such alterations have legal consequences; the fdawas no longer as
it was. Accordingly, the status of activities carisactions conducted or
begun under that law has to be legally certairtati be important for
those who have relied upon a law to know exactlgnstihey stand after
its repeal or amendment. In the main, such ma#e¥sgoverned by a
body of rules typically contained in the Interpteta Act. However,
where those rules do not cover, in the way requireglisting
circumstances upon which your Bill will impact, youust provide
additional rules that state the legal effect of thange of the law upon
them.

Cases also arise when it is impractical to movesadly from the
replaced law to the new regime established by WillirIn such cases,
you may need to provide some temporary rules tblenthe transition
to be made efficiently.

3.2 The Difference between Saving and Transitional
Provisions

A saving provision is one that preserves in force some law or legal
provision, or a right or power, whicljithout the saving, might cease to
have legal effect. This can happen when an exidamgis repealed,
repealed and replaced, or amended. The savingetedeto prevent the
change in the law altering the law or right.

Example Box 1

1. The repeal of an Act automatically brings altbetrevocation of
subsidiary legislation made under the Act. If tkisot to happen,
the subsidiary legislation must be expressly saved.

2. Legislation may create a new licensing schemeeface ar
existing one. What is to happen to licences alregidyted? If
they are to continue to be effective under the selwveme, a
saving provision is needed.
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Transitional provisions contain rules to enable a smooth transition to be
made from reliance upon existing lawdperating under new law that
repeals, amends or replaces it. They may be used to

0] determine how activities or circumstances thagan under the
earlier law are to be dealt with when the new Adniforce;

(i)  set out the ways whereby those working untierdarlier law can
adapt their current activities to meet the new llegaditions.

Transitional provisions, then, have much in commwith saving
provisions. In some instances, there is little makelifference in effect
between them. The saving of existing law, but medito bring it into
line with the new rules, may produce the same temila transitional
provision which applies a modified version of th@eanlaw to existing
cases. Both are typically put together in the sagneup of final
provisions.

Both are the consequence of the general law onlafal effect of
repeals and amendments. In the principle, the te@dovide them can
arise whenever your Bill alters a provision of aisgng law. However,
they are most likely to be called for when you muwaking major changes
to substantive rules, in particular changes thatlire repeal. However,
in some cases the matter may already be satisigcfoovided for
under the general law. We look at how the genenal dperates in this
respect in the next unit.

3.3 What Purposes Do These Provisions Serve?

Saving provisions are necessary tmaintain a legal positiorarrived at
under the existing law, after a changas been made to that law by
repeal or amendment. That legal position may, e.g.:

0] comprise a statutory provision or a common fave;
(i)  be an acquired right or privilege;
(i)  be a duty or liability imposed by or underathaw.

Savings do not institutehange to a legal position. They essentially
preserve something that already has legal existence. Usen the
prevent:

0] repeal of existing statutory provisions or coommaw rules that

could be construed as, but are not intended tanoensistent
with the new legislation;
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(i)  undesired or unintended alteration of righgsyileges, duties or
liabilities derived under existing law that couldllbw from the
repeal or amendment of that law.

In particular, use them to ensure that the cowtsat construe the new
legislation as repealing a legal rule when thatas your intention. In
those cases, savings are inserted "out of an ahoedd caution”, to put
the matter beyond doubt.

Example Box 2

1. A disqualification under section 12(4) of theealed Act and in
effect at the commencement of this Act continuebawee effect
and is to be treated as if it had been made uretgios 16(5) of
this Act.

This saves a liability that might otherwise haveddwith
repealed Act. Further, it equates the disqualiocatvith those
imposed under the new Act, so that legally all lbarreated in
the same way in future.

2. In an Act authorising a statutory body to cayuy certain works
affecting public highways, doubts may exist as t® liability
under earlier legislation for loss or damage oaa=il by their
work.

Nothing in this Act relieves the Authority from kidity to
compensate under the Workers’ Compensation Aaspect of
loss or damage arising from the execution of wairkder this
Act.

One principal case is to prevent the courts apglyime doctrine of
implied repealwhich we examined earlier on).

Preservation of existing statutory rules
If rules in the new Act overlap with existing rulea the same matter,
the courts may construe the later as repealingahker, in whole or in

part. A provision saving the earlier law preventgugstion arising that
the implied repeal has occurred.
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Preservation of Common Law Rules

Although the courts presume in the absence of ar glgention, that

legislation does not alter common law rules, thegymstill conclude,

where statutory rules overlap them, that this watended in the
particular case. So, if your draft may be constragaonflicting with a

common law rule that is not to be disturbed, patrtiatter beyond doubt
with a provision that expressly saves that rule.

Transitional provisions determine whether:

0] the new enactment is to apply to classes oégasr to activities,
that came into existence or were begun under fheated law;

(i)  the enactment applies to such existing matierthe form that it
applies to prospective ones, or only with statedlifieations;

(i) any special interim arrangements are to bdofeed in the
transition from the old to the new legal regime.

If a body of law has been in force for some timejing full and
immediate effect to a substantial change to it, asgdecially to its
replacement, may not be straight-forward:

0] it may be too much to ask people who have sthdn activity
under one law to arrange their affairs so as toptpmwith the
new regime immediately, or to discontinue theimaiyt and start
again under the new law;

(i)  complex changes may need to be phased in, exidting
arrangements phased out, over a period of timeimratderly
fashion;

(i) it may be impracticable to give effect to alarts of the new Act
from the first moment it comes into force.

Postponing commencement of the new law may not theetase, since
your client may require:

(@) the new regime to have prompt applicationdwcases;

(b)  preliminary steps to be taken under the new gr@mptly, in
order to make the new legal regime fully operatioaa the
earliest moment.

So, transitional provisions may be needed to:
0] state precise steps for bringing the new bodéyaa into full
operation (This is a different question from when the Agtto

come into force, which we looked at when considgrin
Preliminary provisionsn LED: 602);
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(i)  modify some of the effects of the new law,artransition period,
especially in the interests of those who have bedun not
completed, transactions on the basis of the reglzue;

(i)  make interim arrangements that are to haveatfbetween the
ending of the old rules and the full implementatmithe new
ones.

3.4 Importance of These Provisions

For persons affected by a new Act, these provisioay initially be just

as important as those that are to regulate theurduactivities. They
want to know whether that Act has, or has notradteéhe legal position
they havealready acquired under the law that is being changed or
repealed, and how the new arrangements are todseghn.

Client Ministries, when planning new legislatiomvie their sights set on
the new arrangements; their principal objectiveoiput the new policy

objectives into effect. It is only too easy to deek the legal steps

needed to move from the present legal positiohéaew. Drafters have
a particular responsibility to prevent these mattesm being neglected.
Ensure that the client considers these issuesvadmete necessary, gives
you the necessary instructions.

3.5 Are These Provisions Required in all Bills?

When an Act alters existing law, the position absld who have taken
action in reliance on that law can come into questAs you will see
from the next unit, most of those cases are alradhlt with by the
general rules on the effects of repeals in therpnétation legislation.
For those cases, savings are not strictly required.

However, dangers lurk in one-size-fits-all provisoof this kind.
Savings and transitional provisions relate to gimstances arising under
the legislation in preparation. Dealing with all tilem there makes it
more likely that they will be suitable and thatuxg problems from
applying more generalised rules are avoided. Censidrefully whether
users of the legislation will be helped by dealmigh these matters in
your draft rather than relying on the Interpretatiegislation.

In some jurisdictions, it is the practice to autkerthese provisions to be
made by regulations. This may be useful for caskesrevcomplicated
and lengthy provisions are needed. But there a@ddantages:

0] saving provisions are best worked out as a pattefegislative
scheme, and can be done most satisfactorily by ditadter
concerned with that task;
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(i)  where major issues are involved, as e.g. tiesalution of a
statutory corporation, the Legislature is likelyhtave a sufficient
interest in the legal consequences to merit dealitig the matter
in the BIll;

(i)  the more complex the matter, the more likelyis that these
provisions will modify the working of the new Aatifa period of
time after it comes into force. Again, Legislatageproval may be
appropriate for that.

3.6  When Should Drafters Work On These Provisions?

You may decide that some provision is needed in \aey early
planning stage, e.g. because from the start, yeuaamare of existing
legal rules or certain activities that need to cur. But often these
matters cannot be accurately determined until yawehcompleted the
new substantive rules. It is only then that you wamk out the precise
impact of the new scheme upon existing circumst&nce

So, prepare these provisions only when the Billneashed an advanced
stage. They are best dealt with at the same time@eals are worked
out.

In establishing your work programme for prepariagislation, allocate
time to enable you to:

0] work out which are the matters on which saviags transitional
provisions seem likely to be required;

(i)  consult with your instructing officer as to din purpose and
content;

(i)  draft the provisions according to those instions.

3.7 How to Determine Whether these Provisions ared¢ded

In particular:

0] assess the effects of the rules on the provssithat are to be
repealed; and

(i)  if those rules lead to results that are unatakle or fail to cover

cases that are likely to arise, work out how td detn the matter
appropriately anéxpressly
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4.0 CONCLUSION

Saving and transitional provisions become necessahen the

legislation you are drafting alters an existingiségion, by repeal or
amendment. These provisions are important to régtiee present state
of affairs, before the legislation to regulate fetuaffairs come into
force.

5.0 SUMMARY

In this unit, we considered transitional and savprgvisions. You
should now be able to determine when these prassame needed.

6.0 TUTOR-MARKED ASSIGNMENT

Explain the difference between saving and transigrovisions using
appropriate examples.

7.0 REFERENCES/FURTHER READING

Soetan, Olusiji A. (1997)Elements of Legal Drafting.agos: Dredew
Publishers.

Thornton, G.C. (1996).Legislative Drafting (4" ed.). London:
Butterworths.
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UNIT 3 LEGAL EFFECTS OF REPEALS AND THE
CONTENT OF SAVING AND TRANSITIONAL
PROVISIONS
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1.0 INTRODUCTION

This unit deals with the consequences that folloemf the repeal or
amendment of existing law and the content of sawand transitional
provisions. You are invited to examine closely hin sections of your
Interpretation Act dealing with the legal effectk repeals affect the
treatment of these provisions. The importance winggand transitional
provisions is often overlooked and their preparatan be difficult for
those unfamiliar with their use.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. explain the legal consequences of a repeal
. express saving and transitional provisions.
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3.0 MAIN CONTENT
3.1 The Legal Consequences of Repeal

The common law evolved rules to govern the legiaoefof repeals (and
amendments that displace a statutory provisionhesof which have
been modified by general legislation, typically timterpretation Act.
But the legal effects are not the same for all syplerepeals:

0] one that merely repealsifple repea) changes the law without
putting new provisions in its place;

(i)  one thatrepeals and re-enact&ims to produce legal continuity;
the law does not change;

(i)  one thatrepeals and replacegwhich may include some cases of
amendment) brings an enactment to an end but gubstinew
arrangements that must take up immediately whexeépealed
enactment left off.

In this part, therefore, we look at the following:

(@) the common law rules.
(b)  the statutory modifications to those rulesaspect of:

0] simple repeal;
(i)  repeal and re-enactment;
(i)  repeal and replacement.

When you are preparing an instrument that requiepeal, be clear
which of these cases applies.

3.1.1 The Common Law Rules on the Effects of Repeal

At common law, an Act or subsidiary instrument tl&trepealed is
deprived of any present or continuing legal efféldierefore, on the
repeal:

0] all institutions or offices established by onder the legislation
cease to exist;

(i)  regulations made under the legislation ardammer law;

(i)  offences committed before the repeal cannetgdrosecuted or
penalties imposed,;

(iv) proceedings commenced under the terms of thpealed
legislation must be stayed,;

(v) legal rules (including common law rules) prawsty repealed by
the legislation are revived for future application.
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At the same time, the common law recognises thd teerotect rights
and benefits that have been acquired, and penaltiddliabilities that
have already accrueldeforethe repeal took place. So, at common law:

0] all transactions carried out armdmpletedunder the enactment
whilst it was in force, and the rights and beneéitguired from
them, remain valid;

(i)  all penalties already imposed or liabilitigsat have accrued are
unaffected.

3.1.2 Modifications Made by the Interpretation Act

Interpretation legislation contains provisions tlwainfirm some, and
reverse others, of these common law rules. The$er,dio an extent,
according to the nature of the repeal. (There aralls but sometimes
significant, variations between jurisdictions omgh provisions.) Their
general effect is to set standard rules, whichairgd part constitute
general saving or transitional provisions.

1. Simple Repeal

Interpretation legislation now contains rules onsmof the matters
originally covered by the common law. These takeatfautomatically
by operation of law when an enactment is repealed.

SELF ASSESSMENT EXERCISE 1

Check the provisions of the Interpretation Act dealwith the legal
effect of repeals.

By adding the section reference in the approppédee below, indicate
whether the common law rule on the item specifesidescribed in the
Course) is confirmed or modified.

If your Act is silent on any item, the common lawler is impliedly
confirmed.
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Type of repeal Confirmed Modified
[iress Imply

Abolition of institutions and offices
Regulations

Offences

Proceedings already instituted
Rules previously repealed
Completed transactions

Penalties imposed and liabilities accruing

Since the Interpretation Act contains general rwesthe effects of
simple repeals:

0] express provision to reverse the effects ofadbmmon law rules
on those matters are not necessary; the Act daes$athyou;

(i)  this reduces the number of matters on whichh yeed to make
transitional provisions consequent upon a repeal.

These modifications apply equally to the repeahiokEnactmenti.e. a
particular section or subsectiow)thin an Act or subsidiary instrument,
as they do to the repeal of the Act or instrumésgli. To that extent
they apply to amendments.

2. Repeal and Re-Enactment

Where legislation consolidates and re-enacts egslievisions, rather
different considerations have to be applied to tbpeal of those
provisions. The essential objectives in makingpead in this case are:

0] there must be no break in the continuity betwte replaced and
the replacing legislation;

(i)  the law is to remain the same, although itnisw found in a
different instrument;

(i)  the replacing legislation must be treatedsapporting the same
institutions as were created by the original;

(iv) the replacing legislation must be interpretedhe same way as
its predecessor.

For these reasons, the repeal of the original leEg®s cannot be
accompanied by a&hangein the law, except in the formal sense of
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clearing from the statute book an instrument thaio longer the source
of that law. The provisions in the Interpretatioat Ansimplerepeals do
not go far enough for this purpose; other commanrlaes must also be
setaside.

This is usually provided for in a separate sectiorthe Interpretation
legislation.

SELF ASSESSMENT EXERCISE 2

Check the provisions of the Interpretation Act dealwith the effects of
repeal and re-enactment.

By adding the section reference in the approppédee below, indicate
whether the common law rule on the item specifesxidescribed in the
Course) is confirmed or modified.

Type of repeal Confirmed Modified
Express __ Imply

Abolition of institutions and offices
Regulations

Offences

Proceedings already instituted
Rules previously repealed
Completed transactions

Penalties imposed and liabilities

Accruing

The Act typically contains other provisions to ntain the continuity of
re-enacted legislation through the transition:

0] the repealed enactment remains in force uhtl te-enactment
comes into force (cfbection4(2)(a)of thelnterpretation Act);

(i)  references to the repealed enactment in othéten laws are to
be construed as references to the equivalent poovesf the re-
enacting legislation (cp. theodel Act, section 38(a). See also
Section 4(2)(b)of thelnterpretation Act.
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These provisions apply equally to the re-enactnbenth of an entire
instrument and of an enactment (i.e. a sectioubsexction) within such
an instrument.

The provisions on re-enactment are usually statecdpply also to
legislation which re-enacts provisionwith modification. This term
covers only those changes that make minor correstar clarify the
original provisions or are presentational (i.e.yowhere the substance
remains essentially the same). They do not extemdcdses of
substantivechanges in the law, e.g. to rights and liabiliti®s, they do
notapply to repeal and replacement legislation.

3. Repeal and Replacement

Repeal in this case is incidental to replacing ¢aéier law. Yet the
repeal functions in the same way as a simple rejtes intended to
bring the existing law to an end. So, the commaennales, as modified
by the Interpretation Act's general rules on simpfgeal, apply.

But those rules may not be suitable for some nwtfEne new law is
enacted to take the place of the old, yet:

0] there must be continuity between the old law &@s replacement,
despite the change in the rules;

(i)  at the same time, arrangements instituted umige old law may
need to be adjusted to enable them to be continnedr the new,
changed law.

Few Interpretation Acts are directed to this cgsebably because the
varied circumstances that can arise do not lendngbbes to
generalised rules. Only one provision is typicdthynd. This ensures
that there is no time gap between the end of the ad the
commencement of the new (cBection 4(2)(a)of the Interpretation
Act).

In the absence of any general rules, and whem#ggssary to avoid the
application of the simple repeal rules, you, asdhrefter, must deal in
the replacement Bill with the change of legal regitmy including
specific provisions, in the form of saving and siéional provisions.
Indeed, it is in this case that transitional matteeed your closest
attention.
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3.1.3 How the Interpretation Act should be Used

Keep the provisions on the consequences of regealkstantly in mind.
Whenever drafting legislation that repeals or repéaan enactment, take
account of these general rules. In particular:

0] never take for granted that Interpretation Aovers a particular
case;

(i) if in doubt, provide for the matter expressly;

(i)  verify that the Act extends to a matter un@ensideration before
deciding to rely upon it;

(iv) if the Act covers all the necessary caseshe way required,
additional provisions are not strictly necessaryt lbonsider
whether in any particular case users might be kdiyyeincluding
express provisions;

(v) if the Interpretation Act does not cover a rsszgy case, ofr
covers it in a way that is not appropriate, make tkecessary
provision.

SELF ASSESSMENT EXERCISE 3

The reference to this unit contains a copy of section 46 of the
Interpretation Act, c.I-21 (Canada). This provideglicitly for repeal

and replacement So it contains useful precedents when you are
concerned with any of the matters with which thetisa deals. For
future reference, note down in the spaces providednatters dealt with

in the section.

ONoO~wWNE

3.2 The Content of Saving and Transitional Provisios
3.2.1 Matters likely to require these Provisions

Each legislative project has its own distinctiveiuiegements. But in
general terms, these provisions are concerned thvilfuture status of
circumstances or activities that have arisen ombesdertaken under
enactments that no longer contain present law.
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Here is a check list of the kinds of existing catbes regularly call for
consideration when working out saving and transélgrovisions:

1. Institutions or offices established under thpesded law and
appointments to them;

2. Legal proceedings already commenced, but noptaied;

3. Rights of appeals in respect of proceedingstinst under the
repealed law;

4. Powers to impose or enforce a penalty or pungstinm relation
to offences committed before the repeal,

5. Licences issued and still in force;
6. Duties or liabilities subsisting at the timetloé change;
7. Rights (such as pensions), or financial benefitsallowances,

subsisting at the time of the change;

8. Subsidiary legislation and statutory orders madeler the
repealed law;

9. Forms and other documentation having effechattime of the
change;

10. References in current law to replaced enacsnent

11. Action taken as legally required, prior to tbkange, as a
preliminary to some administrative decision notiyeide;

12. Taking account of a period of time already aedr under a
scheme in the repealed law for the purposes of¢heme under
the new law;

13. Disposal of assets, liabilities and functiohbadies dissolved by
the new law;

14. Interim arrangements to phase in new regulaogngements.
With the exception of the last two cases (which likely to call for a
body of temporary rules), your task is to determmeelation to matters

of these kinds whether to:

® save them as they were provided for under dpealed law;
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(i)  save them but subject them to modified regalaunder the new
legislation;
(i)  subject them to a different body of rules.

When matters are saved but subjected to new nhleg,are very little

different in effect from transitional rules that alle with past
circumstances.

3.2.2 How to Express Unqualified Saving Provisions

You can find precedents for savings matters as éineyegulated under
the repealed law in the provisions on repealSection 6 of the
Interpretation Act .

Simple saving clauses

Example Box 3

Saving.
27. The repeal of the Judgment Enforcement Act doesaffect the
institution or continuation of proceedings for gigi effect to a fina
judgment of a court obtained before the coming fiot@e of this Act;
such proceedings may be instituted or continuedf dse Judgment
Enforcement Act had not been repealed.

Saving of titles acquired under Cap. 202.
36. The repeal of the Land Use Act does not affectla to property
acquired for value under that Act before the comimtg force of this
Act.

Preservation of existing rights

One special use of savings is to preveawrules having a wider effect
than is intended. A saving clause can ensure é¢igal tconsequences that
normally apply under existing law in particularatimstances are, or are
not, attracted to such cases when they arise uhéerew legislation.
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Example Box 4

The criminal law is to be amended to impose spsttibbligations on
persons making certain kinds of contracts and tovide for the
penalties for non-compliance. At common law, certdorms of
illegality may affect the validity of the contra@uch a rule might apply
to this case. If this is not to be so, a savingstaputs the matter beyond
doubt. Thus:

(3) Nothing in this section affects the validity of antract that is
entered into in breach of this Act.

Dissolution of Statutory Bodies

One common case requires careful attention, amitaéfect the interests
of many people is where the Bill is to provide or existing statutory
body to be dissolved.

Example Box 5

On dissolution of a statutory corporation whereotivzer body is set u
or designated to replace it, it may be necessaryg fimited period:

O

1. to save those parts of the existing law thal#sih redundancy and
pension rights of the corporation's employees, pravide for legal
proceedings in that connection (on that latter, <he model
Interpretation Act, section 39(1)(e) and Section 6(1)(e) of our
Interpretation Act );

~—+

2. to keep its funds in existence for a time tove for the settlemen
and payment of claims against the dissolved body;

3. to preserve the rights of existing claimantsirsgjathe dissolved body
to bring proceedings.

Transitional provisions are also likely to be needed to make additional
rulesfor these and similar matters.
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3.2.3 How to Express Transitional Provisions Affeahg Past
Matters

Most transitional provisions are concerned withjsaiing matters that
arose under a repealed law to different rulescafpyi those created by
the repealing law. In one sense the provisionsaguae the continuation
of past matters, so saving them, but they requicsd matters to be
treated in a different way legally. The followingeallustrations of this
treatment.

1. To Continue Current Legal Proceedings

Legal proceedings, prosecutions, or legal processesmenced under
the replaced legislation are commonly required & dompleted in
accordance with the procedures created by the nety rather than
under the replaced law.

Example Box 6

10. All legal proceedings instituted under the [repdhléct
before the commencement of this Act are to be taed determined in
accordance with this Act.

25. An action for damages in connection with a decisbrihe
Minister under section 17 of the [repealed] Actingtituted before thg
commencement of this Act, is to be treated as lgabieen instituted
under section 16 of this Act.

137

The effect of section 25 is that the new legistatgoverns the way in
which the action is conducted and concluded.

2. To Give Continued Effect to Action Already Taken

It is common practice to equate action initiatedlema replaced law
with similar action under its replacement, to eralkd completion, e.g.
by enforcement or appeals, in accordance with theigions of the new
Act.
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Example Box 7

29. Anything done under the [repealed] Act has effecifalone
under the corresponding provision of this Act,he extent that it could
be done under that provision.

—

The effect of section 29 is that any further actiequired in respect ¢
some thing done under the repealed law must bédaout in the way
stated in the new legislation. The final phrasdwekes matters no longer
within the contemplation of the new legislation.

3. To Apply New Procedures to Existing Cases

If your Bill contains new legal procedures for deglwith the kinds of
matters mentioned in the repealed legislation,ethreay be appropriate
for those matters begun under that legislationithgét to be completed.

Example Box 8

31. Aright of appeal to the Minister, in respectioé valuation of
any land, that was subsisting under the [repeaksrt] immediately
before the commencement of this Act may be exeadciaad is to be
heard and determined, as if it were a right of appader this Act.

174

The effect of section 32 is that the way appeadsdaalt with under th
new legislation must be followed in cases whereghtrof appeal ha
arisen under the repealed law.

1)

U)

4. To Take Account of a Period of Time that has Alreay
Accrued

An accrued period of time that counted towardsraitlement under the
replaced law is commonly treated as counting towad equivalent
benefit under the new Act.

Example Box 9

35.In calculating the period of 2 years for the pugsosf sectior
12, a period of time that had accrued under section the [repealed]
Act immediately before the commencement of this &cto be taken
into account.
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5. To Continue Existing Subsidiary Instruments

Subsidiary legislation or executive orders made eanthe replaced
legislation commonly must be made to continue teeheffect for the

purposes of the new regime, until fresh instrumanésmade under the
new Act.

Example Box 10

37. The regulations made under section 25 of the fiepk Act
that are in force at the commencement of this Actiaue in force as i
made under section 36 of this Act, so far as thieycansistent with thi
Act.

=h

172

Treating the regulations as made under the neweAstres that, e.(
their replacement or amendment is carried out@si¢w Act requires. |
IS unnecessary to save the earlier legislative powee final phrase i
often needed to take account of formal differencesthe new|
legislation, e.g. arising from changes in offidialdies or terminology.

Ul — &<

The Interpretation Act may state this rule for raeted legislation in
generalised terms (cmodel Interpretation Act, section 3§. In some
jurisdictions, the practice is to remake, rathantlcontinue, existing
subsidiary legislation under the replacement Act.

6. To Continue Existing Documentation

Non-legislative instruments or documents connectéth statutory
procedural steps (e.g. applications) that wereegsar submitted under
the replaced legislation may need to continue anoettreated as valid
for the purposes of the new law. Otherwise, theg@idares would have
to be started again under the new scheme fromeagimiing.

Example Box 11

45. Every permit, order, direction, notice or other aloent
issued or made under the [repealed] Act that wéid aad in force ai
the commencement of this Act is to be given eféectf issued or made
under this Act.

A reference to validity at the time of commencementessential
otherwise invalid documents might be given validigythis provision.

293



LED652 SUBSTANTIVE PROVISIONS

3.2.4 How to Express Provisions Instituting Transibn
Arrangements

Transitional provisions are sometimes requireddweegn the transition
from the repealed law to the legal regime thatoled. These are
typically prospective rules, though usually of temrgry duration. The
following are examples.

1. Transfer of Assets and Liabilities, Functions, Offters, etc, of
a Dissolved Body

Where a statutory body is dissolved, provision mhst made to
determine the extent to which another body isatml successor, and in
particular how far it is to take over physical it®and legal matters from
it. Specific provision for the disposal of assets, is essential whenever
a statutory body is dissolved, whether it is repthor not.

Example Box 12

42. All the assets and liabilities of the Import and pBs
Corporation dissolved by this Act are transferredthhe Marketing
Corporation on the day that this Act comes inteégrand the Marketin
Corporation has all the powers necessary to taksgssion of, recover
and deal with, those assets and to discharge tiabédies.

(@]

2. Phasing-In New Regulatory Arrangements

Persons already engaged in an activity before egwlation comes into
force may need a specified period of time, in otdemdapt their activity
to the new requirements. To that extent the newisli#pn is
temporarily modified as far as these persons aneeroed.

Example Box 13

39. Despite section 4, a person who was a dealer ionselsand
goods immediately before the commencement of tlosisrday continue
to deal in second-hand goods without a licensenduhe 3 months next
following.

Section 4 makes a license mandatory for second-daaters. But i
may take some time after the new Act comes intoefdrefore all such
dealers can be provided with their license or castructure their
business in line with the Act.
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3. Interim Arrangements

A temporary regime may be called for to operate th@n principles of
the new legislation, during an interim period whehe new
arrangements are still being put in place.

Example Box 14

Transitional arrangements.

125.-(1)Until the number of members of the National Assembl
is fixed by Act of the Assembly under section 37tlois Constitution
the number of members is 90.

(2) A person who immediately before this Constitutiammes
into force is a member of Parliament on that dayobees a member of
the National Assembly and holds the seat in thaoNat Assembly in
accordance with this Constitution.

(3) For the purpose of the first determination afteis
Constitution comes into force of the period of dangereferred to ir
section 48 of this Constitution, that period iskie treated as having
commenced on the day of the first sitting of thei®aent after the las
general election preceding the coming into forcthed Constitution.

(4) Any business commenced before the Parliament may be
continued before the National Assembly, on andrafie coming intg
force of this Constitution, as if it had been comeed and proceeded
with to that time in the National Assembly.

B e o

[am d

4. Replacing References to Repealed Legislation

References to the repealed legislation are oftebetdound in other
legislation or official documents. Where the legigin is re-enacted or
replaced, provision can be made so that thoseerstes have to be read
as references to the equivalent provisions of #we Act. However, as a
rule, it is better practice to correstatutory references by express
amendments, even where there is a generalisedauleat effect (cp.
section 38(a) of thenodel Interpretation Act).

Example Box 15

17. A reference to a provision of the [repealed] Act an
instrument made under an enactment in force atédnemencement g
this Act, is to be construed as a reference tatheesponding provisio
of this Act, so far as is consistent with this Act.

- pr—
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4.0 CONCLUSION

In conclusion, though the Common Law evolved ruesyovern the
legal effects of repeal, the legal effects arethetsame for all types of
repeal.

5.0 SUMMARY

In this unit, we have considered the legal effaftgepeals and the
content of saving and transitional provisions. stould now be able to
explain and express them accordingly.

6.0 TUTOR-MARKED ASSIGNMENT

How are provisions instituting transition arrangetseexpressed? Use
appropriate examples.

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the Federatibiigeria 1990.

Model Interpretation Act 1992 (See LED: 602).
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Below is the provision of Sections 44 to 47 of tHaterpretation Act
of Canada to be used for Self Assessment Exercise 3

REFEAL AND AMENDMENT

Fower of repesl 4. (1) Every Act shall be so construed as
oramendment . reserve to Parliament the power of repealing

d - N . . .

e or amending it, and of revoking. restricting
or modifyving any power, privilege or advan-
tage thereby wested Iin or graniled to any
DErson.

Amendment o 2y An Act may be amended or repealed by

m’““L" =TT an Act passed im the same sezmion of
Parliament.

ﬂ-ﬂ":"""‘ (3) An amending enactment, es far as

P erment consistent with the tenor thereof, shall be

construed as part of the enactment that it
amends. :

Effesiof repenl  #3 5, Where an ensctment is repealed in
whole or in part, the repeal does not
{ag) revive any enactment or enything not
in fore. or existing at the time when the
repeal takes effect;
(b) affect the previous operation of the
enactment so repesled . or anything duly
done or suffered thereunder;
(e) affect any right, privilege, obligation or
liability mequired, accrued, accruing or
incurred under the enactment so repealed ;
(d) affect any offence committed against or
a vwviolation of the provisions of the
enpctment so repealed, or any penalty,
forfeiture or punishment incurred under the
enactment so repealed ; or
() affect any investigation, legal proceed-
ing or remedy in respect of any such right,
privilege, obligstion, liability, penalty,
forfeiture or punishment;
and an inwvestigation, legal proceeding or
remedy as described in paragraph (&) may be
instituted, continued or enforced, and the
penalty, forfeiture or punishment mavy be
imposed as if the enactment had not been so
repeeled.

Repeal and +6. Where an enactment (in thiz section
usbetslation called the “former enactment') is repealed
and another enactment {in this section called
the "new enactment') is substituted therefor,
(a) every person aciing under the former
enactment shall econtinue to act, as if
appointed under the new enactment, until
another is appointed in his stead ;
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(&) every bond and security given by =a
permon appointed under the former enact-
ment remains in force, and all books, papers,
forms and things made or used under the
former enactment shall continue to be used
as before the repeal so far as they are
consistent with the new enactment;

{c) every proceeding teken under the former
enactment shall be taken up and continued
under and in econformity with the new
enactment so far as it may be done
consistently with the new enactment:

{d} the procedure established by the new
enactiment shall be followed as far gs it can
be edapted theretns im the recovery or
enforcement of pensalties and forfeitures
mmeurred, and in the enforcement of rights,
existing or accruing under the former
enactment or in & proeceeding in relation to
matters that have happened before the
repeal ;

() wwhen any penalty, forfeiture or panish-
ment is reduced or mitigated by the new
enactment, the penalty, forfeiture or pun-
ishment if imposed or adjudged after the
repeal shall be reduced or mitigated
accordingly ;

() except to the extent that the provisions
of the new enactment are not in substanece
the same as those of the former enactment,
the new enactment shall not be held to
apersate as new law, but shall be construed
and have effect as & consolidation and as
declaratory of the law as contained in the
former enactment. ;

(g) all regulations made under the repealed
enactment remain in force and shall be
deemed to have been made under the new
enactment, in so far as they are not
inconsistent with the new ensctment, until
they are repealed or others made in their
stead ; and

(k) any reference in an unrepealed ensect-
ment to the former enactment shall, as
regards a subsequent transaction, matter ar
thing, be reed and construed as & reference
te the provisions of the new enactment
relating to the same subject-matter as the
former enactment, but where there are no
provisions in the new enactment relating to
the same subject-matier, the former enact-
ment shall be read as unrepesled in so far
AS is necessary to maintain or give effect to
the unrepealed enactment.
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Repesl does nov
imply
CoailMBEOl wWes
o foree

Amend=en
does mot imply
chaoge o law

Repeal don sa1
dedlure previoe
h.r

Judizial
edmatruction nag
adopied

7. (i) The repesl of an enactment in
whole or in part shall not be deemed to be or
to mmvalve a declaration that such enactment
wis or was considered by Parliament or other
body or person by whom the enactment was
enacted to have been previously in foree.

{2) The amendment of an enactment shall
not be deemed to be or to invelve a declaration
that the law under such enectment was or wes
considered by Perliament or other body or
person by whom the ensctment was enacted
to have been different from the law as it i
under the enactment as amended,

(3) The repeal or amendment of an enact-
ment in whole or in part shall not be deemed

to be or to involve any declaration as to the

previous state of the law.

{4} A re-enactment, revision, consolidation
or amendment of an enactment shall not be
deemed to be or to involve an adoption of
the construction that hes by judisial decision
or otherwise been placed upon the langlage
used in the enactmemt or upon similar
language,

MODULE 3
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UNIT 4 DRAFTING SAVING AND TRANSITIONAL
PROVISIONS

CONTENTS

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 How the Presumption against Retrospective laps

Relate to these Provisions

3.2 How to Decide Which Matters require to be Saved
3.3  What Forms May Saving Provisions Take?
3.4 How to Approach the Drafting of Transitionabfsions
3.5 Forms Transitional Provisions May Take
3.6  Practical Points to Bear in Mind

4.0 Conclusion

50 Summary

6.0 Tutor-Marked Assignment

7.0 References/Further Reading

1.0 INTRODUCTION

This unit is designed to encourage you to findlocal practice on these
matters, and also to introduce you to techniqueshwill enable you
to prepare sound final provisions for these purpose

2.0 OBJECTIVES
At the end of this unit, you should be able to:
. draft saving and transitional provisions.

Your aim in this unit is to make yourself familiaith the way in which
transitional and saving provisions are dealt withyour legislation and
to develop approaches that are appropriate to enal to decide how
they can best be drafted.

3.0 MAIN CONTENT

3.1 How the Presumption against Retrospective Ledaion
Relate to these Provisions

Saving and transitional provisions commonly apgtraspectively, that
is, they have to deal with past matters or evelné have arisen in
circumstances covered by earlier legislation betarmay be caught by
the terms of a new law. In dealing with such mattarevents in express
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terms, they explicitly displace the common law praption against
retrospective operation of legislation.

Bear in mind that your new legislation will be presed not to govern
cases that arose prior to its enactment, in theredesof clear indications
to the contrary. Common law courts:

0] take the view that the Legislature does nograthe legal basis
upon which people have already entered into lawaflvities,
without good reason;

(i)  presume, therefore, that statutes are noimnoed to change the
law to cause the legal position of parties to déeknt in the
future from what it was when they initiated theictiaity in
reliance on the then current law.

This presumption applies wherever legislation can donstrued as
applying to cases that arose before, as well teettibat arise after, it
comes into force. It has its major impact in r@atito replacement
legislation that regulates activities previouslgukated under a repealed
law. Under the presumption, the new legislatiotaken to apply only to
those prospective activities that begin after itmes into force.
Transitional provisions are necessary to displdae presumption if
rules in the new legislation are to apply to matta@ready in existence.
Careful preparation and drafting are necessargtabésh the cases that
may have arisen while the replaced legislation wagorce and to
provide explicitly how they are to be continuedocompleted after the
replacement legislation comes into operation.

As Bennion writes$tatutory Interpretationp.451):

Doubt as to whether or not the enactment is inténddoe
given retrospective effect is almost invariably daethe
failure by the draftsman to provide adequate
commencement and transitional provisions.

A decision to save existing arrangements withoutemmonfirms that
your draft is not applicable to them. Accordingtythose circumstances
there is no place for the presumption.

3.2 How to Decide Which Matters require to be Saved

This issue arise most commonly where you are remacor

substantially amending, existing law. Savings arestriikely to be

needed for matters on which your Bill makes différprovision from

existing law. Keep a fully open and receptive maimbut what matters
may need to be covered by such a provision.
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Once the substantive features of the Bill are f&eal, you may find it
helpful to follow this process:

1.

make sure that you are conversant with the egesr
administration and procedures in your new legigtasicheme;

compare these with the equivalent arrangementba existing
law;

establish whether anything in the existing law,anything that
could have been done under it, is to continue wtien Bill
becomes law;

if so, identify any of those matters that canbetadequately or
suitably provided for by relying on the InterpretatAct rules;

in that case, work out the extent to which thésteng legal
arrangements are to continue or whether they reebd tmodified
to be effective;

if modifications are required with respect toesh matters, work
out how they are to have effect and prescribe threthe saving
provisions.

This can be illustrated by the following flow-chart

OVERLAPPING PROVISIONS

ORIGINAL NOT TO BE ORIGINAL TO BE
RETAINED RETAINED
NONE TO BE PART ONLY TO BE WHOLE TO BE
RETAINED TO BE RETAINED BUT RETAINED
RETAINED MODIFIED
EXPRESS REPEAL|| SAVE WITH MODIFICATIONS SAVE
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3.3 What Forms May Saving Provisions Take?

The form of the draft is dictated in part by thegmse for which the
saving is needed. But in every case, use the muosttdanguage you
can.

A. Simple Repeals

Legislation that repeals without replacing typigalaves the repealed
law in some specified aspect or for a specifieppse only. Be precise
as to the extent of the saving.

Example Box 1

10. A right of appeal subsisting under the Immigratft before
the commencement of this Act continues and mayursugdas if the
Immigration Act had not been repealed

B. Replacement Legislation

In this case, a new legal regime will replace thdtich you are
repealing. Where features of the old are to beepvesl, the savings
should be designed to give guidance on the relsttipnbetween the old
and the new. You can save these matters by a yafi¢echniques.

Save the Existing Law

This can be done in two principal ways, by stathma:

0] nothing in your Bill alters the earlier law #@saffects the matters
specified; or

(i)  specified matters are to be dealt with ashi# taw under which

they were originally done continues to have fortéaw for that
purpose (even though it is repealed).
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Example Box 2

20. Nothing in this Act affects the operation of senti89 of the
Treatment of Offenders Act 1956 in relation to pers placed on probatign
before the commencement of this Act.

23. Sections 12 to 14 do not apply in relation to pesscommitted tg
prison, or detained under section 35 of the Prisédws, before the
commencement of this Act.

25. A licence issued under the Second-Hand Dealersadittorising a
person to deal in second-hand goods, and curreahhis Act commences,
remains in force until the end of the period forebhit was issued.

Here too ensure that the saving provision statés pvecision:

0] the enactment to be saved or to remain unaftetty the new
legislation;

(i)  the matters that are to continue to be governg that enactment
or are unaffected by the new arrangements.

Save Under the New Law

A more positive method of saving is to state thatexisting matters are
to be dealt withas if they had been done or initiated under the
provisions of the new laydespite being started under the repealed law).
Although expressed as a saving, the effect i® ldtfferent from that of

a transitional provision.

Use this device wherever possible. Since existiages are brought
entirely within the ambit of the new law, additibnaubstantive
provisions solely for those cases are not necessary

Example Box 3

19. An order made under section 14 of the Immigratkam, and in
force immediately before this Act commences, camin force as if made
under section 27 of this Act.

If cases are to be "treated as if made under" ¢vwe lagislation, the full
force of that legislation applies to them, in pla¢dghe old law. But this
device cannot be used if ordpmeof the provisions of your Bill are to
apply. In that case, apply the exact provisionsifipgally and expressly
to the existing cases.

304



LED652 MODULE 3

This approach, of course, is only feasible if thi& B

0] provides a framework within which the origiresrangements can
operate;
(i)  contains provisions that accommodate the egstases.

This is, therefore, principally used in repeal aeplacement legislation.
It has no place for simple repeal or if your Bititroduces rules
substantially at variance with the earlier legisat

Save Under the New Law, with Modifications

Sometimes, you wish to save a matter "as if donefeuthe Bill, but the
different rules in the Bill do not permit the matte® be continued
without modification. Your saving provision then stuecognise the
inconsistency between the old and the new, anductsthe user how to
respond. The next example is a simple illustration.

Example Box 4

15. Regulations made under the Immigration Act andarcé
immediately before the commencement of this Acttiooie in force as
if made under this Actso far as they are nanconsistent with the
provisions of this Act

Note also that this formula enables the power erniaw Act to make
subsidiary legislation to be used to amend or reviblese regulations,
since they are to be treated as if made undeAittat

C. Prevention of Doubt

Savings may be used to prevent provisions in a Aet\having a wider
than intended effect on existing law. To avoid thew Act being
construed as displacing features of the existivg our saving can
provide that:

0] the new Act is to be treated as supplementegetxisting law; or
(i)  the existing law continues unaffected by tleawnAct.

The usual formula states that the Bill does ndietdfor derogate from"
the existing law.
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Example Box 5

20. Nothingin this Actis to be construed as affectitige rules of
the common law relating to the liability of innkesp.

21. Nothingin this Actaffects or derogateom the Bankruptcy
Act.

22. Nothingin this Actis to be treated as limitinthe powers of
arrest of a police officer under the Criminal Priwwes Code.

23. The powers of arrest of a police officer undes #ct arein
addition to, and do not derogate frorine powers of a police office
under the Criminal Procedure Code.

14

r

Complete Self Assessment Exercise 1 and then compayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 1

Draft a short saving clause, in the space provided,each of the
following purposes:

1. Clause 10 of a new Bill requires parents or daas of children
accused of offences to attend the court proceediAgsaving
provision is needed to ensure that the clause eppdi parents
and guardians of future offenders only.

2. The Legal Practitioners Bill makes it an offerioediscriminate
against women in providing pupillages or tenandesLaw
chambers (clause 12). It is proposed that thisIdreqply only to
future applications for positions.

3.4 How to Approach the Drafting of Transitional Provisions

In dealing with cases that began under legal aewengts covered by
legislation that your Bill repeals or amends, yamproach should be
much as we have just considered with respect togav

However, if you need to provide for phasing in kbgal regime created
by your Bill or for the transition from earlier lawou are likely to be
engaged with substantive rules that will have apwary life. Those

matters need careful planning and should be thgesulof specific

consultations with the client Ministry.

306



LED652 MODULE 3

In summary your approach to transitional provisisisould move
through the following stages:

1. Identify Cases

Decide which classes of cases and activities thexewegulated and
started under the earlier law should be completecbntinued after the
new Act comes into force.

2. Apply the New Law

Decide which of these matters should continue orcbmpleted in
accordance with the new legislation rather tharotddaw.

3. Consider the Interpretation Act

Determine whether any of these matters are alreatbquately and
suitably provided for under the Interpretation Act.

4. Rebut the Presumption against Retrospectivity

Decide how the provisions bringing the existing texat under the new
legislation should be drafted to rebut the presionptagainst
retrospectivity.

5. Cover any Transition

Decide whether angdditional provisions are needed in order to phase
in the new legislation, or to phase out the oldmgements, by stages.

3.5 Forms Transitional Provisions May Take

In drafting transitional provisions that apply yowew legislation to past
cases, two alternative approaches may be possible.

1. Focus upon the Prior Cases Expressly
Identify the precise past cases to be covered hy graft.

Use expressions that indicate that they came ixisience "before the
commencement of this Act" (or equivalent terms).

Then indicate how the new legislation is to applyitem.
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Example Box 6

1. Family Provisions Act (replacing a Married Women's Maintenance
Act)

71.-(1) A District Court has jurisdiction to enforce undere
provisions of this Part an order providing for timaking of periodica
payments that was made by a magistrate's cdogfore the
commencement of this Act

2. Family Law Act (providing for greater recognition of foreign
divorces)

62.-(1) Either party to a marriage may apply to the coarthe
prescribed manner for financial relief under thastRf:

(a) the marriage was dissolved by means of judanialther

proceedings in a foreign jurisdictideefore the coming into

operation of this A¢tand

(b) the dissolution is entitled to be recogniseda® under Part

l.

2. Apply the New Law to a Current Class

There is nothing retrospective in a law that,the time the new law
operates

0] regulates activities that are of a continuingture or that have
continuing legal effect, even though they startetbie the new
law came into effect;

(i)  applies to a class of persons or objects thate a specified
status, characteristics or propensities, even thahgse were
acquired before the new law came into effect.

What the legislation is regulating, in these cases present state of

affairs and not a past one. The circumstances that activateew legal
rules are not prior events, but the presence o€oupnes.
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Example Box 7

1. A Bill that introduces a new requirement thaaldes in second-hand
goods are to hold a license applies to those ajreathe business, as
well as to those who start one after the Bill coinés force.

2. A Bill that imposes tax burdens in the cominguyapon all married
persons is not retrospective in relation to tho$® wntered marriage
before the legislation came into force.

In both cases, the statute is providing prospecties for persons whp
currently fulfill prescribed conditions or hold agscribed status. It does
not change the law as to the acquisition, or th& pansequences, of
those conditions or that status.

In drafting the new Bill, you may be able to avaobviding explicit
transitional rules by making substantive provisiocagply to cases
described in such a way as to cover past and futases as a single
category. The Act will then apply to all cases thatrently satisfy the
description regardless of when that came about. Abe does not
operate retrospectively since it deals with a sthifairs that is current
at the time it is applied, even if, in some cadég circumstances
leading up to it occurred in the past.

Example Box 8

A Bill is to include new rules about property righth marriage; these
are to apply retrospectively, i.e. to marriagesadly in being, as well as
prospectively.

An express retrospective rule might begin:

A person who is a party to a marriagehether contracted before or
after the commencement of this Act... .

But it may be possible to state this rule more $ymp
A married persorwho ........ :
The second version describestatusthat must exist when the rule|is

invoked; it does not matter whether that status a@giired before o
after the Act came into force.

=

309



LED652 SUBSTANTIVE PROVISIONS

By using this device, you can cover retrospectivé prospective cases
together. It has the advantage of dealing withrtfadter as part of the
substantive rules, instead of tucking the retrobpeccases away in
transitional provisions. It is, of course, unsuiéabwvhere the law
applying to retrospective cases is to be differ&ér@m that for
prospective ones.

If you choose this approach, avoid words that eekattaking some
action to describe the state of affairs. That merely testofuces the
retrospective question: does the Act apply to ttteoa if it took place
before the Act comes into force? An example fromiel@ger
(Composition of Legisation, p.116) illustrates the point.

Example Box 9

Where a person who is declared bankrugpplies for a license, the
Minister may require that person to furnish a bond.

This immediately raises the question whether the applies
where declarations have been made before the Aot aato
force. The presumption against retrospectivity ptp precludes
that meaning.

This is avoided in the following:

Wherea bankrupt persompplies for a license, the Minister may
require that person to furnish a bond.

The section applies regardless of whether a pdysoame
bankrupt in the past or becomes bankrupt in theréut

To make clear that only prospective applicationingended, the
following could be used:

[®X

The Minister may require a person wisadeclared bankrupt an
appliesfor a license to furnish a bond.

Coupling the two verbs in this way means that theth operate
in the same way. As the section is clearly conakordy with
future applications, it must also be limited to ldeations made
after the legislation comes into force. But if ioudbt, add “after
the commencement of this Act” after “a person who”.
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Example Box 9serves to remind us of two important considerations

0] if provisions are to apply prospectively onlypu can produce
that result by indicating that the rules requirensdiuture action
to be taken:

(i)  do not resolve the problem of retrospectivityerely by using
differenttensedor verbs.

You may find it necessary to state some activityairpast tense to
establish that it must have occurred before somegtthat is expressed
in the present tense. But that does not tell ustienehat it relates to
cases arising before the new statute comes inte for

Example Box 10

Where a person whbas been declared bankrupt applies a
license, the Minister may require that person toigh a bond.

—+

The difference in the tenses only indicates that dleclaration mus
precede the application. It does not settle whettemlarations made
before the enactmename into forcare included.

3.6 Practical Points to Bear in Mind

In drafting savings and transitional provisionsaibé¢he following in
mind:

1. Although savings may be covered by the genedlitles in
your Interpretation Act, consider whether provisidocused on
the precise cases to which your draft give rise @ederable.
Remember that in most jurisdictions, the Intergreta Act
contains no rules for repeal and replacement, laatdnbany of its
provisions on simple repeals are not suited foresawhere
statutory continuity is called for.

2. Identify the classes of case that you are sawiily precision
using the terminology of the existing law

3. Extend transitional provisions in your Bill taigting matters in
express and precise termssing the terminology of the former
law to describe the matters

4. Distinguish retrospective and prospective casasyour drafts,
by indicating whether they arose before or ariseerathe
commencement of the new legislation.

311



LED652 SUBSTANTIVE PROVISIONS

5. Cover each distinct category of saving or tri@msal matter in a
separate enactmenin the final provisions (e.g. a section,
subsection or a paragraph in a Schedule).

6. Set out any time limits for the operation ohs#@ional provisions
with precision and by reference to the commenceroktite new
legislation. Time limits should not be selectedan arbitrary
way. Fix them by assessing the time needed to carryvhat has
to be done in this period of transition.

7. Make sure that your transitional provisions seen to produce
that effect. Do not leave users to decide whethey tan ignore
provisions because they do not seem to be suitalskdevant.

8. Ensure that the saving and transitional prowssicome into force
at the same time as the provisions of the Bill withich they are
connected. Typically, a single date is set for ¢dhenmencement
of the Act. But some Acts may be brought into fobgestages,
with different dates for different provisions (ag waw inLED:
602. In that case:

0] determine which saving or transitional provissoare linked with
which substantive rules;

(i)  make sure that these provisions and the roésbe brought into
force at the same time, and separately from othmrigions and
rules that might be brought into force at anotihaet

The responsibility for bringing such linked secsamto force together
falls upon the drafter of the commencement ordert fou, as the
drafter of theBill, should place these provisions in distinct clauses
that they can be readily specified, with the suiista provisions to
which they are linked, in the commencement order.

9. Always check that the operation of transitiopabvisions will
provide a smooth passage for users from the olddaive new.

4.0 CONCLUSION
Saving and transitional provisions commonly appétraspectively.

They explicitly displace the common law presumpti@ygainst
retrospective operation of legislation.

5.0 SUMMARY

In this unit, we considered how to draft saving atmdnsitional
provisions. You should now be able to draft themwoadingly.
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ANSWER TO SELF ASSESSMENT EXERCISE 1

1. Section 10 does not apply in relation to offencesmitted
before the commencement of that section.

It is not necessary to include a reference to eithe children or the
parents or guardians. It is the commission of denak that triggers off
the section.

If you think that this draft clause is not very &g, we could add, after
"Section 10", the following: "(which requires théemdance of parents
or guardians at court hearings)".

2. Section 12 does not apply in relation to a refusalgrant a
pupilage or tenancy made before the date on wlhiah gection
comes into force.

This clause must be drafted in a way that take®wtcof refusals
rather than grants, of tenancies or pupilageswleae made before the
legislation came into force. Applications made befdut refused after
the Act comes into force, fall within section 12, the decision is taken
when the law is in effect.

6.0 TUTOR-MARKED ASSIGNMENT
Draft transitional provisions to deal with the folling:

1. In a Bill dealing with prisons, Part 2 introdsca system of
parole for persons undergoing a prison sentencs. i$lalso to
apply, in precisely the same way, to persons whe ladready
been sent to prison as a result of having beenic®av of a
criminal offence, or for contempt of court, or foon-payment of
a fine.

2. Under section 6(1) of the Limitation Act, centaactions for
personal injury must be brought within 3 years rafte injury.
But (as provided by section 6(4)), in computingtthiene, no
account is to be taken of any period when the @gyverson is a
minor (i.e. under 21).

You are drafting a Bill to lower the age of majgrib 18. Provide any
transitional provisions that may be needed in conoe with these
provisions of the Limitation Act.

3. The Divorce Act is to be amended to provide fhersons who
have been granted a divorce and then remarry cappdy for a
financial order under section 5 of the Act agaitinir former
spouse. Draft the provision making it apply retexgpely.
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1.0 INTRODUCTION

In this unit, we focus particularly on the draftinfSchedules to contain
legislative material that can usefully be separdteoh the main part of
an instrument.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
. decide when to use Schedules and how to write amaat them.

This unit is quite straight-forward and should h@clly completed.
Your aim is to make yourself familiar, by workiniget Self Assessment
Exercises, with the way in which Schedules are tdedgh in your
legislation, and to develop an approach that esajae to decide when
a Schedule should be used and how they shouldbbabtfted.

3.0 MAIN CONTENT

3.1 General Considerations

Schedules form part of the Act or subsidiary instent to which they
are attached. They are a convenient device forraepg provisions that
could have been included in the body of the Act, éme lengthy and

detailed and may obscure the more important prawssthat have to be
there.
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The drafting convention is to provide in the Acteilf a section or a
provision in a section that authorises the inclnobthe material in the
Schedule. This authority is said to be containetnducing words".

SELF ASSESSMENT EXERCISE 1

1. For your collection of documents, obtain a cafya Schedule
from a recent Act of your jurisdiction.
2. Examine the house-style followed in that Sclhee@dmnd compare

with thedocument attached to theeference to the unit

You will be asked some questions on thiSelf Assessment Exercise
2.

3.1.1 When a Schedule Might be Used

A principal reason for moving legislative text tdSahedule is to make
the instrument easier to use. The objectives are:

0] to make that material contained in the Sche@alger to find and
use;

(i) by removing secondary material there, to makere important
provisions in the body of the instrument more maadue.

But appending the text at the end of the instrung@rds the impression
that the material in it is rather less importamtt, e Schedules should:

0] only contain material that is ancillary to theain provisions in
the body of the statute;

(i)  not need to be read in order to understandessentials and the
structure of the legislative scheme.

These general observations suggest the followindefines on the use
of Schedules:

0] matters of principle or central to the legislat scheme are not
suitable for Schedules;

(i)  incidental, secondary or ancillary elements tbke legislative
scheme should be considered for inclusion;

(i)  matters of detail, procedure or of a consetis or supportive
nature are often appropriate;

(iv) matters that will have a limited life or bpent after coming into
force are particularly suited to inclusion in Schied (e.qg.
detailed amendments and a lengthy set of repegigiwas);

(v) some common element in the materials shouldifyugheir
inclusiontogetherin a particular Schedule.
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In the past, Schedules have often been used fdemsdhat are better
dealt with by subsidiary legislation, e.qg.:

- rules or regulations;
- forms;
- fees.

These matters are likely to need replacement ondment from time to
time, yet securing the quick passage through thgislagure of the
necessary amending Act may be difficult. So, if &hlles are used for
such matters as these, they should be such tlguieiné amendment is
unlikely, e.g. setting out rules governing the cosipon or functioning
of a body set up by the legislation. In most caseh matters are better
dealt with by subsidiary legislation.

3.1.2 Kinds of Matters typically included in Schedles

Schedules are often put to use for the following:

1. Savings and transitional provisions (especialiygre numerous)
2. Repeals and amendments (especially where nusjerou
3. Interpretation provisions (especially where ntonse)

4, The constitution and procedure of a body esthbd by the
statute

5. Tenure and terms of office of holders of primtiposts created
by the statute

6. Lists of items or persons or places to whichstagute applies or
does not apply

7. Descriptions of a technical nature, or spediices, of items
within the terms of the statute

8. Supplementary rules elaborating upon principta#ained in the
body of the statute

9. Tables setting out benefits, allowances or rafdaxes or duties
(these are more commonly found in Schedules to idialg
instruments.)

10. A document or instrument (e.g. internationaaty) that is
incorporated into the statute, or provided by wayeberence or
explanation.
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SELF ASSESSMENT EXERCISE 2

Look through a volume of recent Acts of your jurcdibn. In the spaces
provided, list 6 different types of matter for whi€chedules have been
used. Note down why you think a Schedule was prediefor dealing
with the matter.

oO0hAWNE

3.2 How Schedules should be written
a. Provide Inducing Words for every Schedule

Inducing words direct that the Schedule is to hemgjieffect. They may
be simple where the function to be performed by 8ehedule is

apparent. But in other cases, you may need to rolglee in what way

the Schedule is to have effect. This is particylariportant for matters

such as treaties, since their exact status in diecriasy will have to be

stated (i.e. are they printed for information ordgunce or are they to be
given force of domestic law?).

Example Box 1

Simple inducing words:

Schedule 1 (which contains minor and consequeatiendments) has
effect.

Inducing words that indicate the function of the Sbedule:

Schedule 1 contains further provisions about thenkg for Police
Training.

Inducing words with purpose:

Schedule 2 has effect with respect to the constitend procedure of
the Board.

Incorporation of a treaty:

The Genocide Convention set out in the Schedulehwaforce of law
in Nigeria.
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Treaty as reference:

"Convention" means the Genocide Convention, a cdplye English
text of which is set out in the Schedule.

In the last example, the inducing words indicatg the document is set
out in the Schedule merely for information; it isen no status as part
of the local law, in contrast with the form used time preceding
example.

Separate inducing words are necessary for eachd8lehdn each case,
they must indicate precisely the status of the &gleecontents. So, in
writing inducing words:

0] include them, where possible, in a separatti@eor subsection
(or in a definition, as in last examplekixample Box J);

(i)  place the section at the point in the legislatwhere you are
dealing with the subject to which the Scheduletesla

The Schedule is to be treated as an extensioreahttucing words and,
therefore, to be read into the statute where thos@ls are found. In
consequence, duotinclude the inducing provisions with the other fina
provisions in the Bill, unless Schedules contajpesds, amendments or
transitional or saving provisions.

SELF ASSESSMENT EXERCISE 3

1. Note down the inducing words most frequenthgdusn your
jurisdiction for this purpose.

2. Note too other significant variations that ereommon use.

b. Set out the Schedules at the end of the instrument

Place the Schedules immediately after the lastasedf the Act or
legislative instrument (and before any official fsritications or
signatures). They are part of the Act or instruméngou are providing
more than one, place them according to the ordevhith you have
included their inducing words in the instrument.

C. Number the Schedules
For ease of reference, number Schedules serialbllo the

conventional practice in your jurisdiction. (Thengilest form is arabic
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numbering -" Schedule 4", rather than roman -"Salet/", or a word
- "FOURTH SCHEDULE").

0] if you are providing more than one Schedulenbar each in the
order in which you have included the inducing psawis in the
Act,

(i)  if there is only one, it may be designated'tee Schedule". But
some drafters recommend that a single Scheduleldshoes
designated as "Schedule 1", in case others arel dale.

d. Provide headings
An indication of subject matter is helpful to usess:

0] give each Schedule its own heading that stateaddition to the
number, an accurate indication of its subject matte

(i)  follow the house-style for the form in whiclkeadings are printed;

(i) incorporate the number of the section whiclontains the
inducing words.

e. Draft the contents in the same way as other legiglae
provisions

In writing the contents of Schedules:

0] follow standard drafting practices and the saroaventions you
are using for the text of substantive provisions;

(i)  use the same numbering system for paragraplasSchedule as
for sections of a Bill;.

(i) divide long Schedules into Parts; give thoaad groups of
paragraphs appropriate headings;

(iv)  consider providing section notes for the indual paragraphs (if
that is the house-style).

f. Choose a format that best communicates the informain

The actual format of each Schedule must be dictayeits content. But
that content may offer greater freedom of choicéhia respect than for
provisions that are part of the body of the Act. So

0] if it comprises a treaty or other official douent, it can be
printed in the style of the original,

(i)  if it contains lists of items or rates, seetkntries out in a table
with columns.
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g. Use the terminology usual for Schedules

Different terminology from other parts of an Achtis to be used in
relation to Schedules. It is usual to refer to:

0] a Scheduléo an Act (in contrast with "a sectiafan Act");

(i)  "paragraphs" and "subparagraphs", instead s#ctions" and
"subsections”;

(i)  "heads" and "subheads" within paragraphs amparagraphs, in
place of "paragraphs” and "subparagraphs"” withiseetion or
subsection;

(iv)  "entries" for the items included in a table.

h. Adopt the appropriate type face and font size

Many jurisdictions use a smaller font size for ghating of Schedules.
This helps to differentiate Schedules from the boflyhe legislation.
But if, as in some jurisdictions, it is very smatlgets in the way of easy
access and communication. A useful precedent, omga three
Schedules is provided the referenceto this unit.

SELF ASSESSMENT EXERCISE 4

Check recent legislation in your jurisdiction andtey in the space
provided below, how the following are dealt withSghedules:

1. How are individual propositions referred to e¢8ons” or
"paragraphs")?

2. How are paragraphs within individual proposisoreferred to
("subparagraphs" or "heads")?

3. When individual propositions are numbered, ldnes the style
compare with that used in the body of the Act?

4. Are section notes used for individual provis®n

5. Does the font type and size used for Schedylasally differ
from the rest of the Act?

6. How are Schedules numbered (e.g. "FIRST SCHHPUQr
"SCHEDULE 1")?

7. How are Schedule Headings printed (e.g. intakspior using
lower case)
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4.0 CONCLUSION

Schedules form part of the Act or subsidiary instent to which they
are attached. Details are banished to the schenlubeke Statutes easier
to read and understand.

5.0 SUMMARY

In this unit, you have been working out how Scheduinay be used,
and the techniques for ensuring that they perfdreir tfunctions. You
should now be able to decide when to use Schedumeésow to write
and format them.

If you feel unsure about the function of Schedwesny of the other
matters raised, or how the matters discussed aam# déth in your

jurisdiction, try to identify the particular feats that are causing you
difficulty and re-work them.

6.0 TUTOR-MARKED ASSIGNMENT
What purposes do schedules serve in legislation?
7.0 REFERENCES/FURTHER READING
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Below is a precedent Schedule

Royal Botanic Gardens Act 1991
Act No. 87 /192[

1. Cumimiencement

This Act comes into operation on a day 1o be proclaimed.,

3. Definitions
{1} In this Act—

“Board" means the Royal Botanic Gardens Board
established under Part 2:

“botanic gardens™ means Crown lands for the time being
described in Schedules 1

10. Membership and procedure

{1} Schedule 2 contains provisions about the membership
of the Board.

(2) Schedule 3 contains provisions about the procedure of
the Hoard.

MODULE 3
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Royal Botanic Gardens Act 199

Act No. 8741991 Sch. 1
SCHEDULES
SCHEDULE 1 (. 30))

BOTANIC GARDENS

PART 1—ROYAL BOTANIC GARDENS, MELRBOURNE

The area shown bordered red on the plan bearing the ientifying reference
LEGL/91-46 and bodged in the Ceniral Plan Ofice.

PART 1—CRANBOURNE GARDEMNS

PARISH OF
CAAMBOURNE

(u]
é AACECOURSE i uy

RESERVE \ S
mu“-—n—._._lll RNTY q
OF JIGT T &
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Royal Botanic Gardens Act 1991
Sch. 2 Act No. 8771991

SCHEDULE 1 (s.10 (1)
MEMBERSHIP OF THE BOARD

1. Members

(1) The Board consists of T members appainted by the Governar in Councll
oni the recommendation of the Minisier.
(2] Ofthe members of the Board—
{ad | must be the Director-General or his or her nominee; and

{&} & must be people who, in the Minister's opinion, have knowledge
or expertisz in ane or mare of the following felds—

(i) bowny ar horticulture;
(i) business management, Rnancisl mansgement or public
administration;

(iii) recreation provision, education o IDursm:;
{iv} nature conservation:

{3} A perwon canngt be appointsd a member of the Board if he or she—
{a) is the Direcior; or
16) is T2 years old or more,

1. Term of office

(1) A membar of the Board halds afce for 3 term, which must not excesd
i years, specified in the ingtrument of his or her appointment,

(2) A member ol the Board is eligible for re-appoiniment.

Y. Chalrperson and Deputy Chalrpersan

(1} From among the members of the Board appointed under clauss 1 (1)
(&), there must be appoinied & Chairperson and Deputy Chadrperson.

{2} The Chairperson and Deputy Chairperson must be appointed by ihe
Gﬂ":mrrf:{fﬂuﬂtu &n ll!:: recommendation of the lenlmr.

{3) A person appoinied as Chairperson or Deputy Chalrperson holds that
l:l!ﬁ! fior 1 years from the date of his or her appointment and is ebigihile
for re-appaintment,

{2} A person appointed as Chairperson or Deputy Chairperion cexses o
hoﬁ;mll olgu on ceasing to be g member of the Board,

4. Terms and conditions of affice
In the insrumem of appaintment of the Chairperson, the Deputy
réon or & member of the Board, the Governor in Council may

Chaij
??:Eceld 4I:ul:n:rn.: and conditions of appointment not inconsistent with this
USE,

1512
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Ropal Botanic Gardens Act 1991
Aet No. 87,1991

% Resignation

“The Chairperson, Depuly Chairperson or 2 member of ihe Board may
resign that office E:r letter addressed and delivered to the Minisier.

6. Removal from office

The Oovernor in Council may at any time remove from affice the
Chairperson, the Deputy Chairperson of 8 member of the Board,

7. Facamcies

The office of 8 member of the Board becomes vacant il the member—
{a) amains the age of 72, or .
(&) is absent from 3 conseculive meetings of the Board without the
permission of—
{i}) the Minister, in the cage of the Chairperson; or
(i} the Chairperson, in the case of any other member; o
(e} iz appoialed az Director.

8. Member nat subject to Public Service At

The Chairperson, the Depury Chairperson or 2 member af the Board 12
mob, in respect of that office, sulject to the Public Service Act 1974,

§. Remuwnerarion and allowances
{1} The Chairperson, the Deputy Chairperson or & member u[lh: Board is
enititled 16 pEcrIviEm—

{a) the rernunerathon from time to Ume hged by the Governos in
Council in respect of that office; and

(b} the [:l.ﬂlliin&nr ather allowances and expentes from tirme ta lime
fixed by the Oovernor in Council in respect of that affice.

() Remuneration, allowances and expenses may be Gued by reference o
any award applying to officers or employees in the public service.

10, Committees

{1} The Board may—

{a) establish any commitiees it considers necestary and define the
constitution and funciions of each commiltes 3o extablished;

(&) determine the procedure of sach committee;
(e} ehange the constitution or functions of a commities;
[d} dissolve a commities.

(2) A person mag be a member of a committee established by the Board
even though he or she is not a member of the Baard.

(3} The Director is an ex-officio member of each committes established by
the Board.

(4) A member of a commillee established by the Hoard is entitled 10
receive any ravelling or other expenses determined by the Board,

Seh. 2
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Royal Botanic Gardens Act 199]
Seh. 3 Aet No. 8771991

SCHEDULE 3 [8-10 ()
PROCEDURE OF THE BOARD

1. Querum
(1) A& quorum of the Board is four members,

(2} Atn meeting at which a quorem of the Board is preseny, the decision of
the majority of the members pres=nt and voting at the mesting is the,
decizion of the Board.

1. Whaprosides?

{1} The person who is 1o preside at & mesting of the Board js—
(a) the Chairperson, if he or she is present;
() the Deputy Chairperson, if the Chairpérson Is absent;
{c) & member elected by the members present at the meeting, il the
Chairperson and Deputy Chairperson are absant.

() The person presiding at & meeting of the Board has & casting as well 238
deliberative vole,

3, Genmeral prn';mhrrr
Subject to this Schedule the procedure of the Board is in its discretion.

4. Falidizy of decivions

A decision of the Board is not invalid only because of—
(4) avacancy in its membership; or

(%) adefect or irregularity in the appointment of the Chairperson, the
Depaty Chairperson or a member.

5. Declaration of Interest

(1) A member of the Board who has a direct or E:l.lhilﬂ' interest in @
contract or other matter being dealt wath by the Board must declars the
matwre of the interest at a mesting of the Board, &s snon as poasible after
becoming aware of the interesl

[2) A member of the Board who holds an office or possesses praperiy 21 a
reqult of which, directly of indirecily, duties or interes1a may ba crealed |
in conflict with the member's duties as member must declare that fact
o1 a meeting of the Board ny soon a8 poxsible after becoming aware of
the potential conflict.

{3} The person presiding at a meeting a1 which a declaration under this
clawss iz made must cause i to recorded in the minutes of the
meeling

{4) A person who has made a declaration under this clavse must not take
any ferther part in the discussion of or voie on, the contract or matter
1o which the declaration relates.
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