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LED654 MODULE 2

Introduction

This course deals with two particular legislativeoysions that

Legislative Counsel are frequently called upon raftd Many Bills and

legislative instruments include provisions for th&nforcement by
creating criminal offences and penalties. This dopsi dealt with in

Module 1. The course also deals, in Module 2, wlithfting subsidiary
legislation, often the first task that trainee the$ are instructed to
undertake. Although much of what you have learrszliadrafting Bills

in general applies equally to subsidiary legiskatidghe drafting of
legislative instruments has distinctive featureliclv justify its separate
consideration.

Course Aim

The aim of this course is to enable students bedamdiar with penal
provisions and subsidiary legislation and be ale draft them
accordingly.

Course Objectives

By the end of this course, in keeping with the pcacand house-style in
Nigeria, you should be able to:

0] Draft penal provisions to create substantivengral law or to
enforce requirements of the legislative schemebésked by a
Bill;

(i)  Prepare and draft the main types of subsidi@gislation and
treaties.

Working through this Course

To complete this Course, you are advised to readsthdy units, read
recommended books and other materials provided®yMN. Each unit

contains Self Assessment Exercises, and at pairttsei course you are
required to submit assignments for assessment pespd\t the end of
the course, there is a final examination. The @wisould take you
about 12 weeks to complete. You will find all thengonents of the
course listed below. You need to allocate your timeach unit in order
to complete the course successfully and on.time
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LED 654 PARTICULAR CASESIN DRAFTING

Course Materials

The major components of the course are:

Course guide

Study units

Textbooks
Assignment File
Presentation schedule

arwbdPE

Study Units

We deal with this Course in 7 study units dividetbi2 modules as
follows:

Module 1

Unit 1 Penal Provisions

Unit 2 Settling Penal Provisions

Unit 3 Drafting Penal Provisions - |

Unit 4 Drafting Penal Provisions - Il

Module 2

Unit 1 How do we Draft Subsidiary Legislation?
Unit 2 Drafting Subsidiary Legislation

Unit 3 Drafting Executive Instruments and Treaties

Each study unit consists of one week's work anduthes specific

objectives; directions for study, reading matedall Self Assessment
Exercises (SAEs). Together with Tutor Marked Assignts, these
exercises will assist you in achieving the statmining objectives of
the individual units and of the Course.

Textbooks and References

Certain books have been recommended in the covioseshould read
them where you are so directed before attemptiagxercises.

Assessment

There are two aspects of the assessment of thisegahe Tutor Marked
Assignments and a written examination. In doingéha@ssignments, you
are expected to apply knowledge acquired during Gloeirse. The
assignments must be submitted to your Tutor fom&drassessment in
accordance with the deadlines stated in the prasentschedule and the
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LED654 MODULE 2

Assignment file. The work that you submit to your Tutor for assesst
will count for 30% of your total score.

Tutor-Marked Assignment (TMA)

There is a Tutor Marked Assignment at the end @frewnit. You are
required to attempt all the assignments. You wélldssessed on all of
them but the best 3 performances will be used &sessment. The
assignments carry 10% each.

When you have completed each assignment, sendyethier with a
(Tutor Marked Assignment) form, to your Tutor. Makere that each
assignment reaches your Tutor on or before thelideadf for any

reason you cannot complete your work on time, ainyaur Tutor

before the assignment is due to discuss the pbssidfian extension.

Extensions will not be granted after the due datdess under
exceptional circumstances.

Final Examination and Grading

The duration of the final examination for LED 654articular cases in
drafting, is three hours and will carry 70% of tb&al course grade. The
examination will consist of questions, which refleéce kinds of Self
Assessment Exercises and the Tutor marked problgous have
previously encountered. All aspects of the courdebe assessed. You
should use the time between completing the last amid taking the
examination to revise the entire course. You mag fi useful to review
your Self Assessment Exercises and Tutor MarkedgAssents before
the examination.

Course Score Distribution

The following table lays out how the actual coursarking is broken
down.

Assessment Marks

Assignments 1-4 Four assignments, marked out of
(the best three of all the 10%

assignments submitted) Totaling 30%

Final examination 70% of overall course score
Total 100% of course score
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Course Overview and Presentation Schedule

Unit | Title of Work Week's | Assessment
Activity | (End of Unit)
Course Guide 1
Module 1
1 | Penal Provisions 1 Assignment [L
2 | Settling Penal Provisions 2 Assignment|2
3 | Drafting Penal Provisions - | 1 Assignment |3
4 | Drafting Penal Provisions - Il 1 Assignment 4
Module 2
1 | How do we Draft Subsidiary 1 Assignment 5
Legislation?
2 | Drafting Subsidiary Legislation 1 Assignment |6
3 | Drafting Executive Instruments and 2 Assignment 7
Treaties
Revision 1
Examination 1
Total 12

How to Get the Most from this Course

In distance learning, the study units replace dwturer. The advantage
is that you can read and work through the studyeras at your pace,
and at a time and place that suits you best. Think as reading the
lecture instead of listening to a lecturer. Jusa gcturer might give you
in-class exercise, your study units provide exescir you to do at
appropriate times.

Each of the study units follows the same formate Tinst item is an
introduction to the subject matter of the unit dwaav a particular unit is
integrated with other units and the course as alevhidext is a set of
learning objectives. These objectives let you kmvewat you should be
able to do by the time you have completed the ufau should use
these objectives to guide your study. When you Hanrghed the unit,
you should go back and check whether you have waethiethe
objectives. If you make a habit of doing this, yasill significantly
improve your chances of passing the course.

Self Assessment Exercises are interspersed thratigtiee units.
Working through these tests will help you to ackigkie objectives of
the unit and prepare you for the assignments amcxilamination. You
should do each Self Assessment Exercise as you tmrme the study
unit. There will be examples given in the studytsinWork through
these when you have come to them.
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Facilitators/Tutors and Tutorials

There are 12 hours of tutorials provided in suppdrthis course. You
will be notified of the dates, times and locatioh these tutorials,
together with the name and phone number of youorJass soon as you
are allocated a tutorial group.

Your Tutor will mark and comment on your assignrsekeep a close
watch on your progress, and on any difficulties yught encounter and
provide assistance to you during the course. Yostrsend your Tutor
Marked Assignments to your Tutor well before the diate. They will
be marked by your Tutor and returned to you as ssqpossible.

Do not hesitate to contact your Tutor by telephone-mail if you need
help. Contact your Tutor if:

1. You do not understand any part of the studysumi the assigned
readings;

2. You have difficulty with the Self AssessmeneEcises;

3. You have a question or a problem with an assent, with your
Tutor's comments on an assignment or with the giadif an
assignment.

You should try your best to attend the tutorialsisTis the only chance
to have face-to-face contact with your Tutor arklqgestions which are
answered instantly. You can raise any problem emeoed in the
course of your study. To gain the maximum benefdmf course
tutorials, prepare a question list before attendivegm. You will gain a
lot from participating actively.

Summary

Each of these Modules is a distinct topic, and edduld be completed
before you start on another. Although you will altg have met some of
the matters examined in this course, each Modulessgned to provide
both a method of approach in dealing with the miovis in question
and a framework within which to build your existiagd a good deal of
new knowledge. As drafting these provisions issk that you are likely
to be given in the immediate future, you have muohgain in
professional terms from these units. They alsoidean opportunity to
reinforce matters you have come across earliersMggest that you do
not rush them, despite getting towards the enti@ptogramme.

We wish you success with the Course and hope thatwll find it both
interesting and useful.
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LED 654 PARTICULAR CASESIN DRAFTING

This course deals with two particular legislativeéoypsions that
Legislative drafters are frequently called upordtaft. Many Bills and
legislative instruments include provisions for the&nforcement by
creating criminal offences and penalties. The @uso deals with
drafting subsidiary legislation, often the firsskahat trainee drafters are
instructed to undertake. Although much of what yawe learned about
drafting Bills in general applies equally to sulsigl legislation, the
drafting of legislative instruments has distinctieatures, which justify
its separate consideration.

The aim of this course is to enable students bedamdiar with penal

provisions and subsidiary legislation and be albte draft them
accordingly.
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BELOW IS THE MODEL INTERPRETATION ACT

ANNEX

INTERPRETATION ACT 1992
No.2 of 1992

PART | - PRELIMINARY
1.  Short title and commencement.
Application.
3. Actto bind the Republic.

b

PART Il - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
4. Style of statutes.
5. Citation of written laws.
6. Words of enactment.
7. Acts to be public Acts
8. Application of written law.
9. When written laws bind the Republic.
10. Provisions to be substantive enactments.
11. Acts may be amended in the same session.
12. Preambles and Schedules
13. Headings, notes, efc.
14. Punctuation
15. Use of extrinsic materials in interpretation
16. References in written law

PART Il - COMMENCEMENT OF WRITTEN LAWS
17. Date of passing, etc, of written laws.
18. Coming into force of written laws.
19. Exercise of powers before commencement.

PART IV - CONSTRUCTION OF WRITTEN LAWS
20. Law always speaking.
21. Application of interpretation provisions in written laws.
22, Corresponding meanings of parts of speech.
Rules as to gender and number.
Construction of "shall" and "may"™.

® =

PART V - GENERAL INTERPRETATION PROVISIONS
Definitions for legislative purposes.
Definitions for judicial purposes.
Definitions for official purposes.
Definitions for local government purposes.
Miscellaneous definitions.

SRNIN

57



LED 654 PARTICULAR CASESIN DRAFTING

58



LED654

MODULE 2

PART VI - PROVISIONS RELATING TO TIME AND DISTANCE

30.
3.
3z.
33.
34.

35.
36.
37.

39,

41.
42,
43.

45,

47.

49.

51.

52,

53.

56.
57.

Standard time.

Provision where no time fixed.
Expressions relating to time.
Reckoning years and months.
Distance.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.
Repeal of a repeal,
Repeal and substitution.
Effect of re-enacted provisions.
Effect of repealing provisions.

PART VIl - SUBSIDIARY LEGISLATION

Provisions relating to the making of subsidiary legislation.
Expressions in subsidiary legislation.

Relationship with parent legislation.

Rules of court.

Deviation in forms.

PART IX - STATUTORY POWERS AND DUTIES

Exercise of powers and duties.
Incidental powers.
Provisions as to holders of offices.

. Exercise of powers of holders of offices.

Power of majority, quorum, etc, of statutory body.

. Power of statutory board not affected by vacancy, etc.

Exercise of powers to delegate.

PART X - OFFENCES AND PENALTIES
Double jeopardy.
Offences by corporate bodies.
Expressions prescribing penalties.
Forfeitures and fines.

PART XI - MISCELLANEOUS

Service of documents.
Membership of the Commonwealth.

SCHEDULE 1 - Words of enaciment
SCHEDLULE 2 - Commonwealth countries
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INTERPRETATION ACT 1992
No.12 of 1992

AN ACT to provide for the application, construction, interpretation and operation of written
law; to provide with respect to the exercise of statutory powers and duties; and for
connected purposes.

[Commencement. 1 January 193]

ENACTED BY THE PARLIAMENT OF UTOPIA:

PART | - PRELIMINARY
Short title and commencement.
1.-(1) This Act may be cited as the Interpretation Act 1992
(2) This Act comes into force on 1 January 1983,

Application.
2.-(1) This Act applies to every enactment, whether enacted before or after the commencement of this
Act, unless, in relation to a particular enactment;
(a) express provision is made to the contrary by a written law; or
(b) the context of the enactment is inconsistent with that application.
(2) This Act applies to the provisions of this Act.

Act to bind the Republic.
3. This Act binds the Republic,

PART Hll - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
Style of statutes.
4. All statutes in Utopia are to be styled Acts.

Citation of written laws.
5.-(1) In referring to a written law, it is sufficient for all purposes to cite or refer to the written law by.
{a) the shor title or the citation by which # is expressed that the law may be cited; or

{b) the year in which the law was passed or made and the number among the Acts or subsidiary
legislation, as the case may be, for that year; or

{c) the Chapter number, or other reference number, given to the law in the revised edition of the laws.

{2) The citation or reference o a written law must relate to a copy of that law printed, or purporting to
be printed, by the Govemment Printer.
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Words of enactment.

6. Every Bill presented to the President must contain words of enactment which must precede the
individual clauses of the Bill and be as set out in Schedule 1.

Acts to be public Acts.
7. Every Actis, and is to be judicially noticed as, 2 public Act.

Application of written law.
8. Every written law applies to the whole of LHopia unless the contrary intention appears.

When written laws bind the Republic.
9.-(1) A written law does not bind the Republic unless it is expressed {o do so or unless it appears fo do
s0 by necessary implication.

(2) Subsidiary legisiation does not bind the Republic unless made under an Ad that binds the Republic
or unless the Act under which it is made authorises it to do so.

Provisions to be substantive enactments,
10. Every provision of a written law has effect as a substantive enactment without introductory words.

Acts may be amended in the same session.

11. An Act may be amended or repealed in the same session of Pardiament as that in which it was
passed.

Preambles and Schedules.
12.-(1) The preamble to a written law forms part of that law and is to be construed as a part intended
to assist in explaining its purport and object.
(2) A Schedule, appendix or table in a written law, together with any notes to it, forms part of that law.

Headings, notes, efc.
13-(1) The headings to the Parts, divisions or sub-divisions into which a written law is divided form part
of that law.

(2) The marginal or shoulder notes, or footnotes, to any provision of a written law are not to be taken
as forming part of that law,

(3) Wonds in or attached to an enactment that are descriptive of the contents of a provision of that or
another enactment are not to be used as an aid to construction but are to be taken as intended for
convenience or reference only.

Punctuation.
14. Punctuation forms part of a written law, and regard may be had to it in construing that law.

Use of extrinsic materials in interpretation.

15-(1) Subject to subsection (3), in the interpretation of a provision of an Act, consideration may be
given to any material, not forming part of the Adt, that is capable of assisting in ascertaining the meaning
of the provision:

{a) to confimm that the meaning of the provision is the ordinary meaning conveyed by the text of the

provision taking into account its context in the Act and the purpose or object underlying the Act; or

{b) to determine the meaning of the provision when:

(i) the provision is ambiguous; or
(i) the ondinary meaning so conveyed leads to a resuft that is manifestly absurd or unreasonable.
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(2) Without limiting the generality of subsection (1), the material that may be considered under that
subsection includes:

(a) any relevant report of a State Commission, law reform commission, committee of inquiry or other

similar body that was laid before Parliament before the time when the provision was enacted;

(b) any relevant report of a committee of Parliament that was made to Pariament before the time when
the provision was enacted;

{c) a treaty or other intemational agreement that is referred to in the Act;

(d) an explanatory memorandum relating to the Bill containing the provisions, or any other relevant
document, that was laid before, or supplied to members of, Parliament by a Minister before the time
when the provision was enacted;

(g) the speech made to Pardiament by a Minister on the occasion of the moving by the Minister of a
motion that the Bill containing the provision should be read a second time in Parliament;

 a d:mn'lent that is declared by the Act to be a relevant document for the purposes of this section;
an

(o) any relevant material in the official record of debates of Parliament.

(3) Indetermining whether consideration should be given to any material under subsection (1), orin
considering the weight to be given to any such material, regard must be had, in addition to any other
relevant matters, to;

(a) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the

provision taking into account its context in the Act and the purpose or object underying the Act; and

(b} the need o avoid prolonging legal or other proceedings without compensating advantage.

References in written law

16.{1) A reference in a written law to an enactment is to be construed as including a reference to that
enactment as it may be amended from time o time.

(2) A reference in a written law by number or letter to two or more Parts, divisions, sections, subsections,
paragraphs, Schedules or other portions of a written law is to be construed as including the references first
and |ast mentioned.

(3) Where in a written law:

(a) areference is made to a Part, division, section, Schedule, appendix or form; but

(b) nathing in the context indicates that a reference to a Part, division, section, Schedule, appendix or

form in another written law is intended,
the reference is to be construed as a reference to a Par, division, section, Schedule, appendix or form in
the written law in which the reference appears.

(#) Where in a provision of a written law:

(a) a reference is made to a subsection, paragraph, sub-paragraph or other division; but

{b) nothing in the context indicates that a reference o a subsedlion, paragraph, sub-paragraph or other

division of some other provision is intended,
the reference is to be construed as a reference to a subsection, paragraph, sub-paragraph or other division
of the provision in which the reference appears.

{5) Where in a Schedule to a written law:

(a) areference is made to a paragraph, subparagraph or other division; but

(b) nothing in the context indicates that a reference to a paragraph, sub-paragraph or other division of

some other provision is intended,
the reference is to be construed as a reference fo a paragraph, sub-paragraph or other division of the
Schedule in which the reference appears.

{6) Where in a written law:

(a) reference is made to subsidiary legislation; but

(b) nothing in the context indicates that a reference to subsidiary legislation made under some other

written law is intended,

the reference is to be construed as a reference to subsidiary legislation made under the written law in
which the reference appears.

62



LED654

PART il - COMMENCEMENT OF WRITTEN LAWS
Date of passing, etc, of written laws.

17.-(1) The date on which an Act is passed is the day on which the President signifies on the Bill for the
Act the giving of the President's assent to the Bill.

(2) The date on which subsidiary legislation is made is the day when it is signed by or on behalf of the
person having the authorily to make it.

(3) Where a date appearing on a written law prinited or purporting to be printed by the Govemment
Printer, purports, as the case may be, to be:

(@) the day on which the President assented to it; or

(b} the day it was signed by or on behaif of the person having authority to make it,

the apparent date is to be received as evidence that it was the date that it purports to be and is io be
judicially noted accordingly.

Coming into force of written laws.

18.{1) An Act comes into force on the day that it is passed, unless the conirary intention is expressed
in the Act.

(2) Subsidiary legislation comes into force on the day that it is published in the Gazette, unless the
contrary intention is expressed in the subsidiary legislation or in the Act under which it is made.

(3) The provision of an Act providing for the coming into force of the Act, or a specified provision of the
Act, on a day to be fixed by an instrument, and the provision of the Act providing for the short fitle, come
into force on the date the Act is passed, unless i is otherwise provided.

(4) Where an enactment comes into force on a particular day, it is to be treated as coming into force
at the first moment of thal day.

(8) Where an Act provides that it is to come into force on a day to be fixed by an instrument, such an
instrument:

(a) may apply to the whole or to any provision or provisions of that Act; and

(b) may be issued at different days in respect of different provisions,
but it may not fix a day prior to the date on which the instrument is published in the Gazetfe, unless the
Act makes express provision to that effect.

(6) Where subsidiary legislation provides that it is to come into force on a day to be fixed by an
instrument, the instrument may not:

(a) fix different days for different provisions; or

(b) fix a day prior to the date on which the instrument is published in the Gazetfe,
unless an Act makes express provision to that effect.

() Areference in a written law, in whatever terms;, to the day of the coming into force of a written law,
where different provisions come into force on different days, is to be construed as a reference 1o the day
of the coming into force of the appropriate provisions of the written law,

Exercise of powers before commencement.
19.-(1) Where a provision of written law does not come ino foroe on the date that it is passed or made,
and that provision confers power:
(a) to make subsidiary legislation;
(b) to make an instrument or issue or serve a document or notice;
(c) to hold an election for, or make an appointment to, a specified office;
(d) to establish a specified body of persons;
(e) to prescribe forms or give directions; or
() do anything for the purposes of the written law,

that power may be exercised at any time after the date the written law is passed or made, to the extent
appropriate for the purpose of bringing the written law into force or of making it effective upon it coming
into force.

MODULE 2
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(Z) Where the power exercised is of a kind mentioned in subsection (1)(a), (b) and (g), it does not take
legal effect before the date on which it could have legal effect following the coming into force of the
provision conferring the power.

(3) Where the power exercised is of a kind mentioned in subsection (1)(c) and (d), the person elected
or appointed to the office or the body established, as the case may be, may perform his, her or its
functions, but only to the extent specified in subsection (1); but the term of office or membership of the
body is to be treated as beginning on the coming into force of the provision conferring the power.

PART IV - CONSTRUCTION OF WRITTEN LAWS
Law always speaking.
20.-{1) A written law is o be considered as always speaking.

(2) Where, in a written aw, anything is expressed in the present tense, it applies to the circumstances
as they accur, so that effect may given to every provision according to the true spirit, intent and meaning.

Application of interpretation provisions in written laws.
21.-(1) Definitions or rules of interpretation in a written law apply to the construction of the provisions
of the law that contain those definitions or rules, as well as to the other provisions of the law.
(2) Aninterpretation section or provision in a written law is to be read and construed as applying only
if a contrary intention does not appear in the law.

Comresponding meanings of parts of speech.
22. Where a word or expression is defined in a written law, other parts of speech and grammatical forms
of that word or expression, and cognate expressions, have comresponding meanings in that law.

Rules as to gender and number.
23.4{1) In an enactment:
{a) words and expressions importing the masculine gender include the feminine gender; and
{b) words and expressions importing the female gender include the masculine gender.
{2) In an enactment -
{a) words and expressions in the singular include the plural: and
(b) words and expressions in the plural include the singular.

Construction of "shall" and "may".
24. In an enaciment;
(a) the expression "shall" is to be construed as imperative; and
(b) the expression "may" is to be construed as permissive and empowering.

PART V - GENERAL INTERPRETATION PROVISIONS
Definitions for legislative purposes.
25.-(1) Forthe purposes of every written law, the expression:
"Act” means an Act of the Parliament of Utopia;
"amend", in relation to an enactment, means modify, vary or add to, or replace or substitute, in whole or
in part, the enactment by another written law;
"commencement”, in relation to an enactment, means the time when that enaciment comes or came into
operation;
"enact”, in relation to a written law, includes pass, make or issue the law;
"enactment” means an Act or subsidiary legislation, or a provision or a portion of an Act or subsidiary
legislation;
"Parliament” means the Parliament of Utopia;
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"prescribed”, when used in a written law, means prescribed by the written law, or by subsidiary legislation
made under the written law;
"repeal”, in relation to an enactment, includes revoke, rescind, cancel or delete the enactment by a written
law;
"sitting"”, in relation to Parliament, means a period during which Parliament is sitting cominuously without
adjournment, and includes a period during which the House is in Commitiee;
“sitting days", in relation to Parliament, means the days on which Parliament is sitting;
"Speaker” means the member of Parliament from time to time elected to be Speaker of Pariament;
"subsidiary legislation” means a procdlamation, regulations, rules, rules of court, bye-laws, order, notice
or other instrument made under a written law and having legislative effect;
“written law” means the provisions of the Constitution, an Act or subsidiary legislation, for the time being
in force,
(2) An instrument made under a written law has legislative effect if;
(a) it determines the law or alters the content of the law, rather than stafing how the law applies; and
(b) it hasthe direct or indirect effect of imposing an obligation, creating a right, or varying or removing
an obligation or a right; and
(c) it is binding on its application..
(3) The expression "subject fo affirmative resolution”, when used in relation to subsidiary legislation,
means that:
(a) the legislation is to be tabled in Pariiament; and

(b) if, at the end of the statutory period next after it has been tabled, Pariiament has not passed a
resolution that i is to come into force or to continue to have effect, the legislation does not come
into effect or ceases to have effect from that date, as the case may be;

but its ceasing to have effect does not affect the validity of anything previously done under the: legislation,
(4) The expression "subject to negative resolution”, when used in relation to subsidiary legislation,
means that:
(a) the legislation is to be tabled in Parliament; and

{b) if, within the statutory period next after it |5 tabled, Parliament passes a resolution that it is
disallowed, the legislation ceases to have effect from the date of the resolution,

but its ceasing to have effed does not affect the validity of anything done previously under the legislation,

(8) Forthe purposes of subsections (3) and (4), the expression “statutory period”, means a period of
40 days or such other period as may be prescribed, in the enactment in which the expression is used; but
in reckoning the period, the time that Parliament is dissolved or prorogued is to be disregarded.

Definitions for judicial purposes,
26, For the purposes of every written law, the expression:
"Chief Justice" means the Chief Justice of Hopia appointed under section 62 of the Constitution;
"court” means a court of Utopia of competent jurisdiction;
"Court of Appeal" means the Court of Appeal established by section 60 of the Constitution;
"court of summary jurisdiction" means a court exercising a statutory summary jurisdiction;
"Director of Public Prosecutions” means the Director of Public Prosecutions appointed under section
85 of the Constitution;
"Judge"” means the Chief Justice or a Judge or an acting Judge of the Supreme Court;
"Judicial Service Commission" means the Judicial Service Commission established by section 85 of
the Constitution;
“magistrate” means a magistrate appointed under the Magistrates Courts Act, and includes a senior
magistrate;
"magistrate's court' means a magistrate's court established under the Magistrates Courts Act;
"rules of court”, in relation to a court, means rules miade by the authority having for the time being power
to make rules regulating the practice and procedure of that court;
"summary conviction" means conviction of a summary offence by a court of summary jurisdiction;
"summary offence” means an offence triable otherwise than on indictment;

"Supreme Court" means the Supreme Court of Utopia established by section 58 of the Constitution.
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Definitions for official purposes,
27. For the purposes of every written law, the expression:
"Auditor-General" means the Auditor-General appointed under section 94 of the Constitution;
“Cabinet” means the Cabinet established by section 45 of the Constitution,

"Commonwealth country" means an independent sovereign state that is a member of the Comm-
onwealth;

"Consolidated Fund" means the Consolidated Fund established by section 87 of the Constitution;
"Constitution” means the Constitution of Liopia;
"financial year” has the meaning given by section 33(2);

"Gazette" or "Official Gazette" means the Official Gazetfe printed and published by the Government
Printer, and includes a supplement to the Official Gazette;

"Government” means the Govemnment of Utopia;

"Government Notice” means an announcement, whether or not having a legislative character, made in
the Official Gazette by or with the authority of the Government;

"Government Printer” includes a printer authorised by the Govemment to print and publish written laws
or other documents of the Government;

"Minister" means a Minister appointed under section 44 of the Constitution, and:

(g) in relation to an Act, means the Minister for the time being having responsibility for the
administration of the Act;

(b} in relation fo subsidiary legistation, means the Minister for the time being having responsibility for
the Act under which the subsidiary legislation is made;

"Palice Force" means the Police Force of Utopia constituted and maintained under the Police Act;

"police officer” means a person appointed a police officer or special constable under the Police Act;
"Police Service Commission" means the Police Service Commission established by section 103 of the
Constitution;

"President’ means the President of Utopia appointed under section 28 of the Constitution;
*Prime Minister" means the Prime Minister appointed under section 73 of the Constitution;
"public office” means any office of emolument in the public service;

"public officer" means the holder of a public office: and includes a person appointed to act in such an
office;

"public service" means the service of Utopia in a civil capacity in respect of the government of Utopia;

"Public Seal" means the Public Seal of Utopia;

"Public Service Commission” means the Public Service Commission established by seclion 82 of the
Constitution;

"Republic” means the Republic of Utopia;

"statutory board" means a board, commission, committee, council or other similar body established by
or under a written law.

Definitions for local government purposes.
28, For the purposes of every written law, the expression:
"Council® means a Local Government Council established under the Local Government Act;
"local government area” has the meaning given by section 2 of the Local Govenment Act;

"Local Government Service Commission” means the Local Govemment Service Commission
established by section 94 of the Constitution.

Miscellaneous definitions.
29. For the purposes of every written law, the expression:

"act", where used in reference to an offence or civil wrong, includes an omission, a series of acts or
omissions or a series of acts and omissions;

"affidavit", in the case of a person permitted by law to affirm or make a declaration instead of swearing,
includes an affirmation and declaration;
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"coin" means a coin that is legal tender in Utopia:

"contravene", in relation to a provision of a writters law, includes a failure to comply with a requirement
or condition in that provision;

"definition" means the meaning or interpretation given to a word or expression by a written law:
"document” includes:

(a) a publication: or

(b) any matter written, expressed or described on any substance by means of letters, figures or marks

(or more than one of those means), which is intended to be used or may be used for the purpose
of reconding any matter;

"function” includes a power, duty, responsibility or jurisdiction:
“individual” means a natural person;

“land" includes buildings and other structures and land covered with water;
"month" has the meaning given by section 33(3);

"oath", in the case of a person pemmitted by law to affimn or declare instead of swear, includes affirmation
and declaration;

"penalty" means a fine, imprisonment or other form of punishment;
“perform®, in relation to a function, includes to exercise a power, duty, responsibility or jurisdiction;
"person" includes a company, corporation, and association or body of persons, corporate or unin-
corporate;
"power" includes a privilege, authority or discretion;
"publication” means:
{a) written or printed matter; or
(b) record, tape, disk or wire, or cinematographic, television or video film: or

(c) other medium by means of which information may be produced, reproduced, represented or
conveyed, mechanically, electrically, electronically or optically;

and includes a copy or reproduction of a publication as defined in paragraph (a), (b) or (c);
"public holiday” means a day appointed as a public holiday under the Public Holidays Act;
"public place" means a place to which, at the material time, members of the public have, or are permitted

or entitled to have, access, whether on or without making payment;
"service by post” means service in accordance with section 56(2);

"sell” includes exchange, barter, offer to sell or expose for sale;

"ship" means a vessel used or capable of being used for transport by sea;
"sign" includes affix or make a mark or fingerprint, or to affix a seal or chop;
"standard time" has the meaning given by section 30;

"statutory declaration” means:

(a) a declaration made in Utopia under the Statutory Declarations Act; or

(b) a declaration made outside Ulopia but effective in Utopia under that Act;
"surety” means sufficient surety;

"swear", in the case of a person permitted by law to affirm or declare instead of swear, includes to affirm
and to declare;

"under”, in relation to a written law or a provision of a written law, includes "by", "in accordance with",
"pursuant to", "in pursuance of* and "by virtue of";

“vessel” means a ship, boat, lighter or other floating craft used or capable of being used for transport by
water;

"will" includes a codicil and every writing making a voluntary posthumous disposition of property;

"word" includes a figure or symbol;

"writing” includes printing, photographing, filming, photocopying, type-writing, electronic processing and
any other mode of representing or reproducing words in a visible form;

“year" has the meaning given by section 33,
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PART VI - PROVISIONS RELATING TO TIME AND DISTANCE
Standard time.

30.-{1) In an enactment, an expression relating to time and references to a poini of time shall be
determined by reference to standard time.

{2) Inan enactment, the expression "standard time" means:

(a) exactly 4 hours later than Greenwich mean fime; or

{b) such other time as the President declares by proclamation to be the standard time of Utopia.

Provision where no time fixed.

31. Where in a written law no time is fixed or allowed within which anything must be, or is to be, or may
be, done, the thing must be, or is to be, may be, done, as the case may be, with all reasonable speed and
as often as due occasion arises,

Expressions relating to time.

32.-{1) The following provisions have effect for the purpose of computing time under an enaciment.

(2) Where a period of time is expressed to begin on a particular day, that day is to be included in the
period.

(3) Where a period of time is expressed to be reckoned from, or afler, a particular day, that day is not
be included in the period.

{4) Where a period of ime is expressed to end on, or to continue 1o, or to be reckoned to, a particular
day, that day is to be included in the period.

(5) Where:

(a) the time for doing anything is limited, or a particular day is specified, by an enactment: and

(b} that time expires on, or that time or day falls on, a Sunday or a public holiday,
the thing may be done on the next day that is not a Sunday or public holiday.

(6) Where a period of time set for the deing of anything does not exceed 6 days, Sundays and public
holidays are not to be included in the computation of the period.

{7) Where a period of ime is expressed as a number of "clear days”, or as a number of days qualified
by the expression "at least” or "not more than", both the first day and the last day expressed are to be
excluded in the compuiation of the period,

Reckoning years and months.
33.-(1) A reference in an enaciment to a year is to be construed as a reference to a period of 12 months.

{2) A reference in an enactment fo a financial year is to be construed as a reference to a period of 12
months ending on 31 March.

(3) A reference in an enaciment to a month is to be construed as a reference 1o a month as directed by
the calendar.

Distance,

34. In measuring any distance for the purposes of a written law, the distance is to be measured in a
straight line on a horizontal plane.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.

35, The repeal of a written law that has been amended by another written law includes the repeal of all
provisions of the other law that made the amendments.

Repeal of a repeal.

36. Where a written law repeals a repealing enactment, that repeal does not revive any enactment, or
rule of unwritten law, previously repealed unless words are added reviving it.
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Repeal and substitution.

37. Where a written law repeals an enactment and substitutes provisions for the enactment repealed,
the repealed enactment remains in force until the substituted provisions come into force.

Effect of re-enacted provisions.

38. Where a written law repeals and re-enacts an enactment, with or without modification:

(a) a reference in another enaciment to the repealed enactment is to be construed as a reference to
the enactment as re-enacted;

(b) all offices constituted, and appointments of officers made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enactment;

(c) all councils, corporations, boards, tribunals, commissions or other bodies constituted, and all
elections and appointments of their members made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enactment;

{d) all proceedings taken under the repealed enactment are to be continued under and in conformity
with the re-enacted enactment, so far as is consistent with that enactment;

{e) all subsidiary legislation or instruments made under the repealed enactment, and in force or having
effect at ihe commencement of the re-enacted enactment, continue in force or to have effect as if
made under the re-enacted enactment, so far as is consistent with that enactment; and

(A all decisions taken, consents given, authorisations and directions issued, applications and requests
made, and things done, under the repealed enaciment, and having effect at the commencement
of the re-enacted enaciment, continue to have effecl as if taken, given, issued, made or done under
the corresponding provision of the re-enacted enactment, so far as is consistent with that
enactment.

Effect of repealing provisions.

39.-(1) Where a written law repeals an enactment, that repeal does not, uniess the contrary intertion
appears.

{a) revive anything not in force or existing at the time at which the repeal takes effect;

(b) affectthe previous operation of the repealed enactment or anything duly done or suffered under that

enaciment;

(c) affect any right, fitle, interest, status, privilege, obligation or liability acquired, accrued or incurred

under the repealed enactment prior to the repeal;

(d) affect any penalty or forfeiture incurred or liable to be incurmed in respect of an offence committed

against that enactment;
(e) affect any investigation, legal proceeding or remedy in respect of any such right, title, interest,
status, privilege, obligation or liability, or penalty or forfeiture.

(2) Aninvestigation, legal proceeding or remedy mentioned in subsection (1)(€) may be instituted,
continued or enforced, and a penalty, forfeiture or punishment liable to be incurred may be imposed, as
if the enactment had not been repealed.

(3) Nothing in this section authorises the continuance in force after the repeal of an enactment of any
subsidiary legislation or instrument made under that enactment.

{4) The inclusion in the repealing provisions of an enactment of an express saving with respect to the
repeals effected by it does not prejudice the operation of this section with respect to the effect of those
repeals,

{5) This section applies with respect to an enactment that expires or ceases to have effect as if that
enactment had been repealed.
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PART Vil - SUBSIDIARY LEGISLATION
Provisions relating to the making of subsidiary legislation.
40.-(1) Where subsidiary legislation purports to be made in exercise of or under particular powers, it is
to be treated as to be made in exercise of or under all powers under which it may be made.

(2} Where a written law confers a power to make subsidiary legislation, it is to be treated as also
including a power to amend or revoke that subsidiary legislation in the same way and subject fo the same
conditions, if any.

(3) Where an enactment confers power on a person to make subsidiary legislation for any general
purposes and also for any special purposes incidental to those purposes, the enumeration of the special
purposes does not affect the generality of the powers conferred with reference to the general purposes.

(4) A power in an enaciment to make subsidiary legislation may be exercised:

{a) in relation to:

(i) all cases to which the power extends:
(ii) all those cases subject to specified exceptions; or
{iii) any specified cases or classes of case; and

(b) so asto make, as respects the cases in relation to which it is exercised:

(i) the full provision to which the power extends or any less provision (whether by way of exception
or otherwise);

(i) the same provision for all cases in relation to which the power is exercised;

(iil) different provision for different cases or classes of case;

(iv) different provision as respects the same case or class of case for different purposes of the
written law: or

(v) any such provision either unconditionally or subject to any specified condition.
(5) Subsidiary legislation may provide:
(a) that contravention of a provision of the legislation constitutes a summary offence; and

(b) forthe penalty for that offence, which must not exceed a fine of $1000 and imprisonment for 3
months.

Expressions in subsidiary legislation.
#41.-(1) Words and expressions used in subsidiary legisiation have the same respective meanings as in
the written law under which the subsidiary legislation is made.

(2) A reference in subsidiary legislation to "the Act” is to be construed as a reference to the At under
which the subsidiary legislation is made.

Relationship with parent legislation.
42.-(1) A reference in an enactment to a written law is to be construed so as to include a reference to
any subsidiary legislation made under that written law,

{2) An actdone under subsidiary legisiation is to be treated as done under the written law under which
the subsidiary legislation was made.

Rules of court.

43.{1) Where an enactment confers jurisdiction on a court, or extends or varies the jurisdiction of a
court, the authority having for the time being power to make rules of court for that court may make rules
of court for the court in exercise of the jurisdiction confered, extended or varied.

(2) The power of that authority to make rules of court includes a power to make rules of court for the
purpase of any written law which directs or authorises anything to be done by or in accordance with rules
of count.

Deviation in forms,

44. Where a form is prescribed or specified under a written law, deviations from it that do not materially
effect the substance nor are likely to mislead do not invalidate the form used.

70



LED654 MODULE 2

PART IX - STATUTORY POWERS AND DUTIES

Exercise of powers and duties,

45. Where an enactment confers a power orimposes a duty, the power may be exercised and the duty
must be performed from time to time a5 occasion requires.

Incidental powers.
46. Where an enactment empowers a person or authority to do an act or thing, all such powers are to
be regarded as given:
{a) as are reasonably necessary o enable that person or authority to do the act or thing; or
(b) as are incidental to the doing of the act or thing.

Provisions as to holders of offices.

47.{1) Where an enactment authorises the appointment of person to any office and declares that this
section applies to that appointment, it is to be treated as also conferring on the authority having the
function of appointment;

{(a) power, at the discretion of that autherity, to remove or suspend the office holder; and

{b) power, exercisable in the like manner and subject to the like consent and condftions (if any)
applicable on the appointment;

(i) to reappoint or reinstate the person to the office;

(i) where the office holder is for any reason prevented from performing the functions of the office,
to appoint another eligible person in the stead of the office holder, or to act in that stead, and
to provide for the remuneration of the person so appointed:

{iii} to fox or vary the remuneration, to withhold the remuneration in whole or part during a period of
suspension from office, and to terminate the remuneration on removal from office, of the office
holder.

(2) Where:
(a) an enactment authorises the appointment of 2 person to an office; and
{b) that funclion is exercisable only upon the recommendation or subject to the approval, consent or
concurrence of some other authority or person,
the powers in subsection (1) are exercisable only upon the recommendation or subject to the approval,
consent or concurrence of that other authority or person.

Exercise of powers of holders of offices.
48, Where an enactment confers a power or imposes a duty on the holder of a public office, the power
may be exercised and the duty must be performed by the person for the time being lawfully holding, acting
in or performing the functions of that office.

Power of majority, quorum, etc. of statutory body.
49.-(1) Where an enactment confers or imposes a function upon a body or a number of persons
consisting of not fewer than 3 persons, the function may be performed by a majority of those persons.
(2) Where a statutory board consists of 3 or more persons:
(8) aquorum is constituted at a meeting of the board by a number of members of the body equal 10

() atleast one-half of the number of members pravided for in the written law establishing the
board, if that number is a fixed number; and

(i} if the number of persons is not so fixed but is within a range having a maximum or minimum,
at least one-half of the number of memabers in office,;

{b) an act orthing done by a majority of the members of the board present at the meeting, if those
members constitule a quorum, is to be regarded as having been done by the board.
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{2) Where a written law authorises or requires a document or natice to be served on, delivered, sent or
given to, a person, by post, the service, or delivery, sending or giving, is to be treated as having been
completed:

(a) by properly addressing and posting by pre-paid post as letter to the last-known address of the

person; and

(b) atthe time when the letier would have been delivered in the ordinary course of post, uniess the

contrary is proved.

Membership of the Commonwealth.

57.-(1) The Schedule has effect for the purpose of determining which countries are members of the
Commonweaith.

(2) The President may amend the Schedule, by order, by adding the names of countries that have
become Commonwealth countries or by deleting countries that have ceased to be Commonwealth
countries.

{3) An order made under subsection (2) may declare the date from which the Schedule is amended in
respect of a particular country, whether that date is before, on or after the date on which the onder is made.

(4) In a proceeding before a court or a person or authority acting judicially:

(a) acertificate signed by the Minister responsible for Foreign Affairs that on a date specified in the

certificate -
(i) a specified country was or was not a Commonwealth country; or
(iiy that a specified territory was or was not one for whose intemational relations a specified
Commonwealth country was responsible,
i5 conclusive evidence of the matters stated in the certificate; and
(b) if no certificate issued under paragraph (a) is produced:
(i) the fact that a country is specified in the Schedule is conclusive evidence that the country is a
Commonwealth country; and
(i} the fact that the country is not so specified is conclusive evidence that the country is not a
Commaonwealth country.

(5) Where a certificate is produced under subsection (4), the court or person or authority is to take
Jjudicial notice of the signature of the Minister on the cedificate.

SCHEDULE 1 {section &)
Words of enactment

1. Inevery Bill presented to the President for assent, other than a Bill mentioned in paragraph 2, the
words of enactment must be as follows:

"Enacled by the Parliament of Utopia;".

2. In every Bill presented to the President for assent under section 35 (1) of the Constitution (which
relates to the amendment of the Constitution), the words of enactment must be as follows:

"Enacted by the Parliament of Utopia in accordance with section 35(1) of the Constitution:”.
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Antigua and Barbuda
Australia

The Bahamas
Bangladesh
Barbados

Belize

Botswana

Brunei Darussalam
Cameroon t
Canada

Cyprus

Dominica

Fii t

The Gambia
Ghana

Grenada

Guyana

India

Jamaica

SCHEDULE 2
Commonwealth countries

Kenya
Kiribati
Lesotho
Maiawi
Malaysia
The Maldives
Malta
Mauritius
Mozambique t
Namibia
Nauru
New Zealand
Migeria
Pakistan
Papua New Guinea
St. Christopher-Nevis
St. Lucia
St. Vincent
& the Grenadines

MODULE 2

(section 56)

Seychelles
Sierra Leone
Singapore
Solomon Islands
South Africa *
Sri Lanka
Swaziland
Tanzania
Tonga
Trinidad and
Tobago
Tuvalu
Uganda
United Kingdom
Vanuatu
Western Samoa
Zambia
Zimbabwe

* Added by the Interpretation Act (Commonwealth Countries) Order 1994, LN No.123.
t Added by the Interpretation Act (Commonwealth Gountries) Order 1995, LN No.4.
1 Added by the Interpretation Act (Commonweailth Countries) Order 1897, LN No.8g.
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MODULE 1

Unit 1 Penal Provisions

Unit 2 Settling Penal Provisions
Unit 3 Drafting Penal Provisions - |
Unit 4 Drafting Penal Provisions - Il

UNIT1 PENAL PROVISIONS
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 General Considerations
3.1.1 Cases where Penal Provisions are likely to be
Useful
3.1.2 Alternatives to Penal Provisions
3.1.3 Factors to Bear in Mind when using an Alternative
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

Many statutes have to be provided with penal proms The criminal
law is the principal mechanism used to prevent amtrol anti-social
behaviour and unacceptable activities. It is alsely used to enforce
duties imposed by regulatory legislation. Sinceivimial liberty is

affected, drafters have to take particular carepitoduce drafts that
clearly state the circumstances in which the prorms may be applied
and the limits upon the use of the penal powers.dBafters should be
prepared to consider the range of alternative nosthto secure
compliance that are described in this unit, som&lath may be equally
as effective as criminal law, without its expensd eepercussions.

2.0 OBJECTIVES
At the end of this unit, you should be able to:
. describe the main alternatives to penal provisions.

This is a short introductory unit that you shoulel &ble to complete
quickly. The subject matter - criminal law - ancetgeneral form of
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penal provisions should be familiar to you. It igitten on the
assumption that you have a good grasp of the kbasicepts of the
criminal law.

3.0 MAIN CONTENT

3.1 General Considerations

The threat of conviction and of the imposition ofpanalty by the
convicting court is the most common method usedegislation to
secure compliance with its provisions:

1. penal sanctions are the foremost means for malegislation
work; a substantial number of the duties that ai@vided in
legislative schemes are enforced through criminatgss;

2. criminal law is also a primary way of controdlinsocially
unacceptable behaviour; punishments imposed unteara
conventionally used to deter offenders and to brihgm to
retribution.

Drafters then can expect to be regularly concemi#id preparing penal
provisions for one or other of these purposes.iBsttuctions often do
not specifically require drafters to introduce pemavisions into their
drafts. The choice is often made by the drafted andorsed by the
policy maker. Yet it should not be made automaiycdiut after

considering alternative ways of enforcing the stagurequirements or
of securing compliance. In some respects, prosatus a crude and
unsuccessful method of enforcement:

(@) the decision to use it is typically made by 8tate, not by the
persons adversely affected (even when private pubeas are
possible);

(b) it offers no immediate remedy to those persons;

(c) it may involve a costly process; the expensemisecution is
usually borne entirely by the State, but defend&dsmay have
to bear heavy costs for their defence and can rsidfeg-term
damage to their reputations;

(d)  the benefits that may flow from enforcementthe penalties that

are likely to be ordered, may not be justified ke tcosts
involved in securing a conviction;
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(e) the deterrence value is uncertain, particuldrtile persons most
likely to be prosecuted are without resources amding;

)] successful prosecutions require very high shatsl of proof to be
met;

(g) if in practice the offence is unlikely to beopecuted frequently
(as is the case for some regulatory offences), ay rhecome
merely paper law that is widely disregarded.

Do not assume that merely because legislation datg a
contravention to be an offence that the possibilify wide-scale
contravention is diminished. Always ask yourself etfter criminal
proceedings and sanctions are likely to producéipesesults.

3.1.1 Cases where Penal Provisions are likely to hiseful

In the course of their career, drafters tend tealisr the kinds of penal
provisions that are likely to be effective and #dsat may not secure
their intended objective of compliance. The follogiare cases where
positive results may be looked for from using cnali processes to
support a legislative scheme or to control antiadmehaviour:

0] a monitoring or regulatory agency is chargethwhe function of
securing compliance and has the authority and ressuto
prosecute or make documented complaints to theepubisg
authority;

(i)  the misbehaviour is likely to take place inkbic settings or other
circumstances in which the police are likely toelogve;

(i)  contraventions are likely to be readily appar and evidence can
be easily assembled and proved;

(iv)  the conviction can lead to other consequengeg. loss of an
entitlement or acquiring a disqualification), whiaay increase
its deterrent value,

(v)  the misconduct is such that it can carry a figreeavy enough to
indicate that the offence is to be taken as ser{sice a light
penalty may create the impression that the offésteo trivial to
take notice of or too "expensive" to prosecute);

(vi) the misconduct is widely regarded as unacdaptar the general
public or sections of it have some interest or eonan seeing it
enforced.

3.1.2 Alternatives to Penal Provisions

The range of alternatives is widest when the lagwsh is directed to
legal entities or persons performing functions uraldéicense or with a
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standing recognised or regulated by law or witharicial resources.
Compliance may be more readily achieved againgt g@rsons since
they have a clear self-interest to safeguard. Whhkee legislation

prohibits behaviour of the public at large, altéiwve enforcement
methods tend to founder on the absence of suck@adpnterest or lack
of resources to which they may be directed. Soh sarocedures may
not be worth using where it is probable that anyniner of the public

could breach the legislation. Alternative methotlerforcement have a
more specific focus and for that reason may leal@ge discriminatory
treatment.

The following are some of the alternatives you sthoconsider in
appropriate cases:

1. Invalidation of Action

Failure to carry out a prescribed procedure oreidgom a statutory duty
in the course of, e.g. acquiring a benefit providedrotected by law
can be dealt with by denying access to the benefit.

2. Cancellation or Disqualification

Misconduct in the course of an activity regulatedi@ensed by law can
be dealt with by authorising the regulating or fiseg body to remove
the authority to undertake the activity or to dislfy the person from
the activity in future, or to order the person tease trading or
performing the particular activity at once.

3. Compliance Orders

If a body charged, e.g. with performing functions the benefit of the

public fails to act as required by law, it can lvdaved to act as required
by a court, if needs be by a summary procedurs; phocess can be
supported by a threat of contempt of court.

4, Orders to Make Good

A public body or corporation that is responsible dadefault that causes
continuing inconvenience or threat to the public ba required by court
order to remedy the default (under threat of copteof court). If a
nuisance is caused by a member of the public, sarbkc body can be
authorised to remove it, with an entitlement toorexr the costs of the
intervention.
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5. Orders to Refund

If a benefit has been wrongfully gained, especifdibm public funds,
the offender can be required, by court order, teargood the loss.

6. Injunctions

A person or body responsible for some continuinuwful act or who

IS engaging in conduct which is an imminent threabthers can be
required by court order to discontinue the activithis is likely to

achieve more immediate results than a threat ohan€ial penalty in
some subsequent prosecution.

7. Forfeiture

If the unlawful conduct involves the use of a parar class of item,
authority may be given to seize and dispose oftdm, especially if the
item itself is causing a threat to the public (eugwholesome food).

8. Compensation Claims

Those who have suffered loss as a result of prigulbbehaviour can be
given the right to claim compensation or finanaieimedy from the

offender (or from the State). But likely defendairisthe particular

matter must ordinarily be in a position to meetd¢t@m and the victims

in a position to prove it.

9. Fixed or on-the-Spot Penalties

For minor transgressions not involving difficulgld issues, power can
be conferred to offer an offender the choice ofipgya small financial
penalty either on the spot or by a designated datef being prosecuted
in court (where the costs and penalty will be grBat

Many of the alternatives just listed are to be sasenalternatives to

typical penalpunishments, rather than as alternatiy#ocesses to the

criminal proceedings.

3.1.3 Factors to Bear in Mind when using an Alternave

Exercise judgment in choosing any of these alterest In particular,

keep in mind the following when preparing legigatithat incorporates

any such alternative:

(@) Ensure that your draft does not fall foul ok tRundamental
Rights provisions, especially those provisions:that
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0] guarantee a right to a fair hearing before arcavhere the
individual's rights is at issue;

(i) restrict compulsory acquisition by the State of pneperty of an
individual.

(b)  When granting enforcement powers, make surte tha

0] their extent and limits are clearly and unanuimigsly stated, and
they are no wider than necessary for the purpose;

(i)  the legislation includes provision for provingon-compliance
with its requirements, e.g. before a court or befan
administrative body with a right of further recoaite a court;

(i)  appropriate review and redress proceduresthosse affected by
their exercise are included.

4.0 CONCLUSION

In conclusion, the threat of conviction and of imjion of penalty is the
most common method used in legislation to secumgptiance.

5.0 SUMMARY
In this unit, we have considered generally the &ioficases where penal
provisions are likely to be useful, alternativespenal provisions and

factors to bear in mind when using these altereatitYou should now
be able to describe the main alternatives to pemaiisions.

6.0 TUTOR-MARKED ASSIGNMENT
What alternatives are there to penal provisions?
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UNIT 2 SETTLING PENAL PROVISIONS
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 General Factors to Keep in Mind
3.2  Determining the Content of Penal Provisions
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

This unit is concerned with penal provisions. Wekvout the steps that
might be followed in settling the contents of permbvisions. It
suggests a systematic approach for deciding orconéents of penal
provisions. Consider extracting the chart at thgrb@ng of the unit as a
checklist to which you can refer until you have eleped an approach
that suits your style of working.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. adopt a systematic approach for determining théets of penal
provisions.

3.0 MAIN CONTENT
3.1 General Factors to Keep in Mind

Drafting penal provisions has to be undertakenhe ¢ontext of the
existing law and practice relating to crime, crialirprocedure and
punishments. Legislative Counsel, therefore, mestully informed not
only about these arrangements in their jurisdictiomt also about the
general trends in their criminal law and practitieese include:

(1)  Judicial Attitudes
“The rule formerly enunciated, that statutes creptffences are to be
strictly construed, has lost much of its importantenodern times. In

determining the meaning of a penal statute thenargi rules of
construction must be applied, but if the languafjghe statute remains
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ambiguous or doubtful, the ambiguity or doubt may resolved in
favour of the subject by refusing to extend theegaty of criminal
offences.” per Gibbs J BBeckwith v R (1976) 12 ALR 333 at 339.

Judicial approaches to criminal statutes were demsd inLED: 605
(Working with the rules of inter pretation).

(2)  General Principles of Criminal Law

It is presumed that the Legislature intends themgeral principles to
apply unless explicit provision is made to diffareffect. These are to
be found typically in the common law and a PenalCaminal Code.

However, drafters are rarely concerned directhhwitose instruments.
Most penal provisions that you will draft are conéal in other statutes.
But bear in mind in drafting those, that it is uoessary to enact
provisions that deal with matters already coverngdhlese general rules.
At the same time you must construct those provssimmsistently with

those rules.

Typically, the following matters are provided forthe Code.
(@) the classification of crimes and offences;

(b)  principles relating to criminal responsibiliynd general defences
(youth; intoxication; insanity; duress; self-defenagnorance of
the law; mistake of fact; involuntariness; clainright; etc);

(c) principles relating to parties (principal oftirs; aiding, abetting,
etc; accessories after the fact, etc);

(d) inchoate crimes (attempts; conspiracies).

(3) General Principles Relating to Criminal Procedue, Evidence
and Jurisdiction

Similarly, only exceptionally do you need to inctudrovisions relating
to the prosecution process and related proceduatiers or to evidence
in criminal proceedings or conferring jurisdictiapon particular levels
of court. These matters too are governed by genetak, typically

contained in a Criminal Procedure Code and legmsiain evidence. But
again, your drafts that rely upon those provisiomsst be consistent
with them, for example in referring to conceptsedminology.
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(4) Human Rights Provisions

Penal provisions often touch upon matters that aubject to
constitutionally guaranteed rights. Drafting e.gricé or absolute
liability offence or provisions that shift the berd of proof requires
careful consideration of the constraints imposedhieyrights to personal
liberty and the protection of the law and due pssce

Reference to these considerations was mad&dr 605 (Working with
Fundamental Freedoms provisions).

3.2 Determining the Content of Penal Provisions

As with other topics, you will develop your own apach for settling
the contents of penal provisions as your experiegr@avs. But the
following are decisions that are typically callext,fwhether or not you
reach them by following this systematic scheme. i§bees involved are
discussed in more detail in the following pages.

Step 1 | are penal provisions required?

Step 2 | is the same activity already subject to pehg@rovisions under
existing law?

Step 3 | whose and what precise conduct is to be prohibited?

Step 4 | should express provisions determining the mental einent be
included?

Step 5 | at what level of court is the offence to be triable

Step 6 | what is the maximum penalty to be attached to theffence?

Step 7 | should any special defence be included?

Step 8 | should any limitations on prosecutions be included?

Step 1: are penal provisions required?

Your instructions may expressly indicate the atigi that you are
required to prohibit or restrict through penal pstans. This is likely
when the principal purpose of a new policy is tdbfd activities that to
that time have been lawful, perhaps to take accotichanged social
attitudes, or some misuse of technological innoveti or prevalent
behaviour that is considered to be anti-socialconemically damaging.
A particular case is legislation giving effect tadrnational treaties that
are aimed against transnational crimes (e.g. daffjaking, terrorism,
interference with international transport or commgations systems).

But more frequently, it falls to you to identify s@s in which you
consider that penal provisions are needed as tpeoppate way to
enforce the legislation you are drafting. Typicakych provisions are
incidental to the main purpose of legislation elsthbng a new
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regulatory scheme and only particular featureshefdcheme are likely
to call for penal sanctions. These commonly take flovms:

0] sanctions upon those whose activities are besgulated for
failure to carry out properly the duties imposedmuphem;

(i)  sanctions in respect of other activities or behawtbat are likely
to obstruct the working of the scheme.

These should emerge in the course of your anabfsike instructions

and design of the legislative plan. They may alstuoto you as you are
actually drafting particular features of the scheieall these stages,
bear in mind the question of enforcement, and §pally consider

which of the provisions need to be reinforced bygbsanctions.

Accordingly:

0] whenever you create a duty, decide whethes ibibe enforced
through prosecution.

But bear in mind that, typically, penal provisionsed not be
attached to duties imposed wupon public functiosarie
Enforcement through judicial review is generally reo
appropriate; their misconduct as such can usuallgdalt with by
disciplinary processes or under the general crihiava

(i)  give thought also to the behaviour likely tacooir, in the
particular area being regulated, that can interfeiéh the
working of the scheme.

Such behaviour may be that of the persons whosetss are

regulated; but it may also be that of persons wénehdealings
with them or are likely to be concerned in theitiates or

affected by those activities.
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Example Box 1

A Bill establishing a system for licensing gold Ba should includé
provisions penalising those who deal in gold withauicence or whg
hold themselves out to be licensed gold dealershdiuld also creat
offences if licensed gold dealers fail to carry duties created by th
Bill, e.g. to keep registers of their transactions.

CD ('D A Y "

But the Bill may also penalise those who knowiniglyy gold from, or
sell it to, persons who are not licensed gold dsade who provide fals
statements to dealers when registering a transacéq. as to th
person's identity or the origins of the gold.

D WD

Step 2: is the same activity already subject to pah provisions
under existing law?

If conduct is already penalised, for example urtderCriminal Code, it
is both unnecessary and a possible source of donfgr example if
the penalties are different) to deal with the matgain. This is
particularly the case with respect to inchoate rafés (such as attempt
or conspiracy) in which the general provisionshad Criminal Code are
usually wide enough. Similarly, for example, makimdalse statement
or dishonestly preparing or using documents toinlgame benefit may
be governed satisfactorily by the general law.

However, it may be sensible to create a specifienak in the context of
your Bill that overlaps with a general offence engthe Criminal Code:

0] if the offence under the existing law is triakh a senior court
and carries a heavy maximum penalty, a specifienzi, drafted
for the purposes of your Bill, with a lighter petyaland triable at
a lower level, will be cheaper to prosecute;

(i) if the existing law is complex (perhaps becausf the
surrounding case law) and difficult to prosecutesiraple and
more specific offence may be easier to prosecute;

(i) an offence that focuses upon particular elatserelevant to the
new scheme may be easier to prove and prosecute gha
existing offence that may be expressed in broaatgging terms;

(iv) if a special defence is needed in the circamsés of the new
scheme, it may be sensible to tie this in with av refence,
appropriately drafted.

Most countries provide legal safeguards againssqmations for both

offences where the provisions overlap. This ruleaiag double
jeopardy is typically found in the Interpretation legislatigcp. section
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25 of the Interpretation Act) and in the Constitution too. It is also
found in Section 221 of the Criminal Procedure Act.

SELF ASSESSMENT EXERCISE 1

Note down, with references, any safeguards agdmsble jeopardy in
the Constitution.

Step 3: whose and what precise conduct is to be frbited?

When providing a penal provision to enforce a dpeduty prescribed
in the BIll, it is generally enough to state, irsesce, that the offence
occurs if the particular person required to compith the duty fails to
do so.

But you may want penal provisions for a wider pwgdhan merely to
support a duty imposed to make the legislative mehaevork, for
example, to prohibit behaviour that is causing @aroblem. In that
case, the persons who may be prosecuted and thevibeh to be
prohibited need to be expressly stated in the o#feprovision. Any
doubt or uncertainty about the ambit or applicatdrthe offence in a
particular case may be resolved in favour of theused by the trial
court. So take care that these matters are ideditivith precision.

Example Box 2

Gold dealers' licences

3.-(1) No person shall buy or sell gold unless:

(a) the buyer or the seller holds a gold dealeénte; and

(b) the sale is effected at the registered placeusiness of the gol
dealer and under the gold dealer's personal sigi@nvi

(2) A person who contravenes subsection (1) commitsfimce and is
liable to a fine 0,000,000 and to imprisonment for 2 years.

[oX

Unlicensed dealers

20. A person, not being a licensed dealer, commits fé&nce if he
advertises himself as a dealer in gold or in any im&ites a person, Q
persons generally, to deal with him in the purchassale of gold, an
is liable to a fine 0&4400,000 or to imprisonment for 6 months.

o m—

Persons can be made subject to prosecution focloreha statutory
duty not only for their own conduct but alg@ariously for the conduct
of another person to whom they have delegated pedgiace of the duty.
The most common case where you should considengHisat of the
employer whose employees' acts or omissions wiasion the breach.
This may be needed too for contractors, in respetthose with whom
they contract, for parents, in respect of theildren, or for owners or
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occupiers of property, in respect of persons utiiad property, because
they are in a position to use their authority tewe that the duty is
complied with.

In drafting such provisions as these, make cleat the offence is
committed by the specified person despite not bémegperson whose
conduct actually breaches the duty. Plain wordsnaeded; the courts
are reluctant to imply vicarious liability.

Example Box 3

1. A parent, or person in charge, of a child urtderage of 16 commits
an offence under section 12 wkiwowingly permits the child to commit
an offence under that section.

2. Where oil is discharged or escapes from a vessel or a place on land,
whether directly or indirectly, into waters to whithis Act applies, th
owner of the vessel or the occupier of the landth@&scase may be
commits an offence.

Wy

3. The owner of a motor vehicie respect of which a parking offence is
committed commits that offence.

In the last two cases, the passive tense is datdlgrused to express the
prohibited conduct, but without requiring the desited persons
actually to have done the forbidden act. The ofésrare drafted also as
strict liability offences, to which special defences are typicallgea to
excuse an accused person who has exercised dyend.

Step 4: should express provisions determining the emtal element
be included?

1. A first consideration is whether the offencdase one of strict
liability or absolute liability, that is, requireso proof by the
prosecution of any mental element in relation toamcused's
conduct, or whether proof of sonmeens rea is necessary. The
former terms are not used consistently, but forpurposes:

Strict liability offences:
These require the prosecution to prove only thatatcused did what is
forbidden, although it is open to the accused tw@ra limited range of

defences (e.g. a reasonable mistake of fact), €vlkeay are not stated in
the legislation.
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Absolute liability offences:

These similarly require no prosecution proof of antal element, but
here the only defences are those expressly prowd#tk legislation, if
any.

If either of these kinds of offence is to be crdatese terms that make
your intention clear. Otherwise, the courts areeliikto read mental
elements into the provisions (e.g. intention, reskhess or negligence),
despite their absence in the text.

When might these offences be created? Punishmepérsbns merely
for their conduct without regard to their mentaltstcontradicts a basic
common law value. Indeed, the courts may presuméhéd reason that
a mental element is intended. So, typically, dieage from this

underlying value is justifiable only in exceptior@icumstances, e.g.:

(a) the offence is one aimed at securing the puwditare or is of a
regulatory nature;

(b)  the prohibited conduct is likely to have adeeedfects upon the
public at large when they can do little to protixemselves, as in
matters of public health (e.g. food and drugs),lipugafety (e.g.
poisons and building construction requirements) or
environmental protection (e.g. spillage and dumpahgoxious
matters);

(c) the accused is in the best position to takenémessary steps to
prevent the harm that is a consequence of the lptediconduct
(as in the case of vicarious liability);

(d) the prosecution may have difficulty in proviagnental element,
as the accused is likely to be the only persomt deast to be far
better placed, to know how the harm actually oarr

(e) the penalty is likely to be a fine and the maxn to be
comparatively light.

Unless specifically instructed to do so, do notude strict or absolute
liability offences in a Bill without first clearinghe matter with your
client.

2. If mens rea is to be an essential component of the offence, a
second consideration is whether to include wordsigpally to
indicate the required mental element. In the pastiusion of

terms such as "willfully”, "maliciously”, "intentr@ally" was more
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common than today. Today, many legislative provisiare silent
in this respect, as the drafter is confident thatdourts will read
in a requirement at least of intentional conduct.

However, consider whether to provide expresshtliermental elements
of the offence in the following cases:

0] where the conduct is to be prohibited only ang with a specific
intention or for a specific purpose;

(i)  where the conduct is to be punishable if daeeklessly or
negligently, as well as, and particularly ratherthintentionally;

(i)  where knowledge of any element of the protedi conduct must
be proved.

Here, as elsewhere, this Course works on the asmamhat you are
familiar with the meanings of the concepts useddéscribe mental
elements, and generally with the law as to the atetément (thenens
rea) of crimes in Nigeria.

Example Box 4

1. A person commits the crime of burglary who esntar building,
knowing that he has no authority to do sdth the intent to commit a
crime in that building.

2. A person commits an offence if he injures anotherson eithef
intending to injure that person oreckless as to whether that person
would be injured.

3. A person commits an offence who makes a statekmewing that it
is false or misleading in a material particular whéurnishing
information concerning an insurance claim to thespe against whon
the claim is made or to that person's insurer.

-

Step 5: at what level of court is the offence to biiable?

Is the offence to be tried at the lowest level @urt, or at an
intermediate or the highest level? This step maylitleed with the
decision on the next: the penalty, as the jurigaiicbf lower courts is
typically limited to offences carrying prescribe@ximum penalties.

Factors to be considered are:
0] how serious is the offence considered to be?
(i) is prosecution of the offence likely to givese to lengthy

hearings or complex questions of law or evidenad #re best
suited to higher level courts?
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(i)  can the offence be proceeded with more exj@asly by lower
levels of court, since it is one that is usuallyided on easily
gathered and presented factual evidence?

(iv) does the offence embody a range of misconttooh the serious
to the trivial, and so may need to be dealt witimate than one
level of the court system?

(v)  where are similar offences triable?

Here too you must be fully conversant with thegdictional limits of
your criminal courts and the methods used for agsggcategories of
offences to them.

SELF ASSESSMENT EXERCISE 2

1. Under your legislation, if the penal provisidoes not specify the
trial court, is the particular level of court toveajurisdiction to
hear an offence determined by reference to thecpbesl
maximum penalties? Make note (with references)hef wpper
limits to the jurisdiction of the criminal courts your system.

2. Consult your Criminal Procedure legislation angbur
Interpretation legislation and indicate whether ta#lowing
terms are used for the stated purposes. If noe dotvn other
terms that are used for similar purposes.

indictable offence an offence triable before a superior criminalrtou

summary offence an offence triable by a court of summary
jurisdiction.

offence triable both waysan offence that may be tried either
summarily or on information.

Step 6: what is the maximum penalty to be attachetb the offence?

The client Ministry may propose the penalty theysider appropriate
for an offence. Be prepared to proffer your owroremendation if you
consider their proposal to be inconsistent with ghegs assigned to
similar offences, or if none has been proposed. &@uin a position to
compare penalties across the statute book. Miesstaire likely to have
more limited information and on matters of pressiogncern, an
inclination to suggest heavier penalties than mayelguired.

In particular, give careful consideration to sudgdsrestrictions on

judicial discretion (e.g. by setting mandatory seces and minimum
levels). In some jurisdictions, these may be opencdnstitutional
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challenge. In any case, there is little evidencat they achieve the
hoped for results; rather they can result in diftig in securing a

conviction because the courts may take an undehnieal approach to
a case to be able to acquit, or find reasons twicoof an alternative

lesser offence, when they consider that indivicizeles do not merit the
mandatory level of punishment.

In common law practice, it is usually necessaryydol prescribe the
maximum penalty or penalties for the offence. Couate typically
authorised by general law to select alternativeighunents or to make
orders of lesser seriousness (such as fines, jpoabat conditional
discharge). There is no need to include any retereto these in
particular offence provisions. Other legislationynadso provide general
rules stipulating the level of imprisonment thatyntiee imposed if a fine
IS not paid.

SELF ASSESSMENT EXERCISE 3

Note down the references to provisions in your tlaat permit a court to
order any of the following:

1. A lesser term of imprisonment than that statedan offence
section:

2. A fine instead of the term of imprisonment sfiate an offence
section:

3. A lesser fine than that stated in the offenctice:

4. Suspension of imprisonment:

5. Probation as an alternative to the penaltieiedtm the offence
section:

6. A discharge instead of a penalty stated iroffence section:

7. Compensation in addition to or instead of peéeslstated in the

offence section:

Take care not to provide for a penalty that is kcess of the
jurisdictional limits for the intended trial court.

The penalty for a serious indictable offence isallgua maximum term
of imprisonment. Penalties for lesser offencesti@darly summary
offences, are typically stated as a fine, or asine br a term of
imprisonment, or as a fine or imprisonment or bdthproviding for a

93



LED 654 PARTICULAR CASESIN DRAFTING

fine and imprisonment, work out some approximabetween the level
of fine and the level of imprisonment. A low firetaken to indicate that
the offence is not considered to be particularhyosis; so, the maximum
for imprisonment should reflect the same factorveky high fine may

be justified if the offence involves financial loss public revenues or
the offence is typically committed by corporate iesd

In principle, this relationship between the maximiewels of fine and of
imprisonment should be consistent with that in iearlegislation.
Unfortunately, the effect of inflation upon mongtaralues makes past
prescriptions of fines a poor guide on which toebasw provisions. In
some systems, designation of precise fines, comynfml summary
offences, has been replaced by a system of numberads or levels, in
an ascending order of value. The penalty for aarmié is stipulated by
reference to a specified band that sets the maxithaincan be ordered
for offences in that band. The actual fine levefseach band are
prescribed by law and may be increased, typicdlly,a Ministerial
order, when necessary to take account of the changlee value of
money.

SELF ASSESSMENT EXERCISE 4

1. Note down, with the references, whether a sysi€ banding of
fine levels is in use in your jurisdiction and fidre type of
offences to which it relates.

2. Note too the procedure for increasing the kuelthe bands (cp.
themodel Interpretation Act 1992, section 53(9)

Alternative ways of expressing penalties can besidamed in the
following cases:

0] Prescribing a heavier penalty farsecond or subsequent offence,
especially where a first conviction might be methamitigation
on the grounds of inadvertence or ignorance of |t#ve (that
could not be made subsequently);

(i)  When the offence can be trietther on indictment or summarily,
prescribing a heavier penalty if the offence isdron indictment;

(i)  Prescribing that the level of fine should lesft the value of the
subject-matter of the offence (e.g. for breach a$tGms offences
or unauthorised dealing in property, the value diclh can be
readily ascertained, such as gold or shares);

(iv)  Prescribing a daily penalty if the offenceoisa continuing nature
(e.g. failure to remove a dangerous or noxious itetmen
required).
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Example Box 5

13. A person who advertises a tobacco product conti@rsection 12
commits an offence and is liable:

(a) on a first offence, to a fine ef280,000;

(b) on a second or subsequent offence, to a fin&&gF0,000 or ta
imprisonment for 6 months or to both.

4. A person over the age of 16 having the charge i@ @ba child unde
the age of 16 who willfully assaults, ill-treats peglects that chilg
commits an offence and is liable:

(a) on conviction on indictment, to a fine-e560D,000 or to
imprisonment for 2 years or to both;

(b) on summary conviction, to a fine 68,000 or to imprisonment for
3 months or to both.

3

27. A person who fails to declare goods to the Custaormmits an
offence and is liable to pay, in addition to théydpayable on the good
a fine not exceeding the value of the goods asasdainder section 28.

W

107. A person who fails to submit a return as providedection 106
commits an offence and is liable to a fine=BM\DO0, and if the failur
continues for more than 30 days after the lastfdagubmission unde
that section, to a further fine ef1§,000 for every day or part of a d
during which the offence continues.

D =< DT

In drafting a penalty for a continuing offence, &®&are that the daily
penalty can only be imposed up to the date of adiowi (or such earlier
day that you may specify). An offender can be pugiksfor continuing
breachesfter conviction only if convicted of &urther offence. To avoid
challenges on the ground of double jeopardyaatrefois convict,
provide that such breaches constitute a new offegha®ntinuation
appears likely in the particular case.

Example Box 6

(2) A person who fails to submit the return after catieh of an offence
under subsection (1) commits a further offenceianidble to a fine not
exceedingd25,000 for every day or part day during which tfferace is
continued.

When determining penalty levels, consider too whetihe offence is
one that is typically committed by a corporate hodiyne levels
appropriate for individuals may prove to be far tmwv where the
defendant is a corporation. Again, if imprisonmenthe only penalty
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assigned, a corporation cannot, at common law, dievicted of the
offence. Some jurisdictions have enacted geneaaiigions which cover
some of these matters:

0] the term "person" is defined to include corgerhodies, so that
in appropriate circumstances, offence provisiontchcahose
cases (cp. thmodel Interpretation Act 1992, section 2§

(i)  corporate bodies are made subject to prosecuti the same way
as individuals (cp. theodel Act, section 53(D)

(i) general fine levels are set for cases whereogorate body is
convicted of an offence that is punishable onlyilaprisonment
(cp. themodel Act, section53(3));

(iv) those concerned in the management of the catjom are made
liable to prosecution, as well as the corporateyhtseIf, but they
have a defence of no knowledge or reasonable didmécp. the
model Act, section 53(2)

SELF ASSESSMENT EXERCISE 5

Note down, with references, any provisions in gahiegislation in your
jurisdiction with respect to:

1. The definition of "person” to include corporatedies:

2. Liability of corporations for offences punist@ab by
imprisonment only:

3. Fine levels for corporate bodies convicted ofprisonable
offences:

4. Liability of a corporation’'s managers where ¢bgporation is
convicted:

In cases of this kind, consider whether also tduime a suitably
increased level of fine in the provisions in respet convicted
corporations. This is useful for regulatory offemaghen the regulated
activities are in the main undertaken by corporbtglies (e.g. in
connection with industrial or commercial processes)

Step 7: should any special defence be included?
Unless you provide otherwise, the general prinsiple criminal
responsibility automatically apply in relation teeey offence created by

a Bill. Here too, you are expected to be conversaith the
circumstances in your system of law in which anuged can be found
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not to be criminally responsible. You need not jlevfor these
defences, unless the standard rule must be modifisoime way.

SELF ASSESSMENT EXERCISE 6

Note down the references to the provisions of yawrwhich determine
criminal responsibility in the following:

The age when the criminal responsibility of childsgarts):
Mentally impaired persons:

Intoxicated persons:

Mistake of fact:

Mistake of law:

Claim of right:

Intervening acts:

Duress:

Self-defence:

In most instances, you will have no occasion eitbevary or exclude
any of the defences or to add any.

However, it is otherwise when drafting offencesstict, vicarious or
absolute liability. In these cases, give particultention to the
defences. For these offences can work harshly isgms whose
activities or actions have led to harm can be gwadsno matter what
steps they may have taken to prevent it. Considhetthver to include any
of the following special defences:

0] having taken reasonable care and exercisedlitigence to avoid
the harm;

(i)  the harm was occasioned by the acts or defzfudt third party or
some other cause beyond the accused’s control;

(i) in the case of the liability of an executivaf a corporation,
absence of consent or knowledge and exercise ofiilgence.
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Example Box 7

1.-(1) The owner of a wild animal commits an offence iffais to keep
it confined in a suitable enclosure at all timeswlthe animal is not |
the charge of some person who is accompanying rima in such a
manner as to have reasonable control over it.

-

(2) It is a defence to a charge under subsection (l}he owner to
prove that he took all reasonable steps to enbkatedt the time relevant
to the charge:

(a) the animal was confined as required by subme¢li); or

(b) the animal was in the charge of a person asdsta subsection (1).

2. Where an offence under this Act is committed byodybcorporate
every individual who is concerned in the managenoéris affairs alsg
commits that offence, unless the individual proted:

(a) the act constituting the offence took placehautt the individual's
knowledge or consent; and

(b) the individual took reasonable steps to preteamtcommission of th
offence.

[1%)

3. The owner of a shop charged with an offence urtdsrAct is entitled
to have any other person whom he charges as thmlacffender
brought before the court at the time appointedhiearing the charge;
and if, after the commission of the offence is gwwvhe owner shows to
the satisfaction of the court that:

(a) he used due diligence to enforce compliance this Act; and

(b) the other person committed the offence withbist knowledge
consent or connivance, that other person is to dievicted of the
offence and the owner exempted from any fine.

The last example is useful in the case of offerndéegcarious liability.

Step 8: should any limitations on prosecutions bencluded?

The general law may present time limits after tbenmission of the
offence for instituting prosecutions, but typicathyese are confined to
offences triable by a summary court. For seriodenafes, no standard
period within which such prosecutions must be sthi$ usual.

SELF ASSESSMENT EXERCISE 7

Note down, with references, any standard time $rotthe instituting of
criminal proceedings in:
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cases triable before a superior court (i.e. intiletaffences):

cases triable before a court of summary jurisdictioe. summary
offences):

But consider time limits in two particular circurastes:

1. for offences triable before superior courts, thke a time limit
should be introduced if none is provided for ungemeral law;

2. for summary offences, whether the standard timi should be
altered (usually by extending the typically shdanslard period,
e.g. 6 months).

Example Box 8

(2) No proceedings for an offence under this sectioa &r be
commenced after the expiry of 12 months from thes den which the
acts constituting the offence were done.

25. Despite section 204 of the Criminal Procedure Qadech provides
a general time limit on prosecutions), summary proceedings for an
offence under this Act may baestituted at any time within 12 months
after the date on which the offence was committed.

Precedents drawn from existing offences may beflledmd contribute
towards consistency in practice. But factors thaynhave to be
considered in deciding whether provisions of thisdkare called for
include:

0] the difficulty or hardship in prosecuting tharficular offence
after a long period has elapsed;

(i)  whether a limitation period will contribute twoncealment of the
crime and discourage confessions of guilty;

(i)  the likelihood of the offence being discovdrafter the limitation
period has expired (e.g. cases involving dishonesty
concealment).

A variant requires that a prosecution can be conceenafter a
particular time only with the consent of the heddtlee prosecution
service (the DPP or Attorney-General, as the casy ie). In
consequence, an assessment can be made as to rwinethpublic
interest lies in prosecuting in the particular gimstances.

This consent may be introduced as a general limitate.g. where
prosecutions for a particular offence are likelygiwe rise to issues
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affecting the public interest or to have implicago beyond the
immediate concerns of the victim or the accuseyl; e.

0] offences likely to involve foreign nationals & be committed
abroad or in international jurisdictions (e.g. gpace), since these
may affect relations between states;

(i)  offences so widely drawn that they could beogwcuted
vexatiously or in controversial or inflammatory aimstances
(e.g. offences against racial hatred);

(i)  regulatory offences in which the harm is cadsto the general
public rather than specific individuals, or whehnestis just one of
the methods of enforcement available;

(iv) serious offences by officials in public adminisivat who are
subject to disciplinary processes (e.g. briberyrugaion).

Example Box 9

25.-(1) No prosecution for an offence under this Act mayristituted
without the consent in writing of the Director aiilitic Prosecutions.

(2) Subsection (1) does not prevent the arrest, orsthee of a warrar
for the arrest, of a person for the offence, orrédreand in custody or an
bail of a person charged with the offence.

[am s

Without subsection (2), necessary preliminary stemght not be
possible in the period during which the DPP is atersng whether or
not to consent.

4.0 CONCLUSION

Drafting penal provisions has to be undertakenhe ¢ontext of the
existing law and practice relating to crime, crialirprocedure and
punishments. Take care not to provide for a perthlty is in excess of
the jurisdictional limits for the intended trial wa.

5.0 SUMMARY
In this unit, we have considered the steps to Hewed in settling the

contents of penal provisions. You should now bees @bl decide what
should be in particular penal provisions.

6.0 TUTOR-MARKED ASSIGNMENT
Draft a sub-clause that requires the Director dblieuProsecutions, to
give consent if proceedings for a criminal offenswler that clause of

the Bill are to be commenced, when 12 months orent@ve elapsed
since its commission.
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1.0 INTRODUCTION

This unit is concerned with the way in which pemabvisions are
drafted. It contains the principal matter and sdadmmand most of the
time spent on this Module.

The unit contains a considerable number of Examatel Self
Assessment Exercises. These are designed to bungants in the
practice in your own jurisdiction that call for paular attention, and to
provide an opportunity for you to try your handf@m. You may need
to look carefully at the Example Boxes to gain @aclinsight into the
techniques under consideration. You may find tlahes of these use
more direct forms than are conventional in youtesys Try them out as
part of your studies. But be sure that they aréablé for your system,
and acceptable, before you put them into practicgour work. You
must comply with the house-style here as elsewhere.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. draft penal provisions, in keeping with the praetend house-
style in Nigeria, to:

0] create substantive criminal law;

(i)  enforce requirements of the legislative schessgablished by a
Bill.
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3.0 MAIN CONTENT

3.1 How to Draft Penal Provisions

Common law systems tend to use similar ways of esging penal
provisions, though variations are found in différéiouse styles. But
whatever form is used, it should contain three eletst

1. A statement of, or a reference to, the prohibatenduct;

2. A statement that doing the prohibited conduatstitutes an
offence;

3. The sanction or punishment.

It is not enough that a particular sanction is isgabfor acting or failing
to act in a particular way. Courts are reluctantptesume that new
offences are being created. Use express wordagstil@t contravention
constitutes a crime or an offence.

SELF ASSESSMENT EXERCISE 1

1. Note down whether in your jurisdiction the followjiterms are
used and, if both are, the distinction between tbem their use.

crime:

offence

2. Note too whether any other terms are used soriee offence,
and the distinction from the other terms in the (esg, felony”;
"misdemeanout):

3.2 How Offence Provisions may be Expressed

There are three main ways in which penal provisioay be expressed.
These may be called: the declaratory, the conditiand the mandatory.

Example Box 1

declaratory

A person who assaults or obstructs a police offiaeting in the
execution of his duty commits a summary offence iaridhble to a fing
of N10,000 or to imprisonment for 3 months.

conditional

If [Where] a person assaults or obstructs a palifieer acting in the
execution of his duty, that person commits a surgnodfence and is
liable to a fine 00,000 or to imprisonment for 3 months.
mandatory
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(1) No person shall assault or obstruct a police off@eting in the
execution of his duty.

(2) A person who contravenes subsection (1) commiturangry
offence and is liable to a fine et18,000 or to imprisonment for (3
months.

3.3 When to Use these Different Forms

To an extent, your choice will be influenced bydbpractice and house
style.

SELF ASSESSMENT EXERCISE 2

Check recent legislation, and note down whetherdrthiese forms are
in more or less common use than others.

In Example Box 1 the same offence is expressed in three different
forms. But when drafting the particular offencesirated, many drafters
would be likely to use thdeclaratory form; its function is to prescribe
the constituents of the crime and the consequepégnblty in a single
sentence. This form is useful to list in the sareatence a series of
prohibited actions that may be committed by theesgerson, or class of
persons, in a particular context. However, th@ndatory form can be
used for the same purpose with less complexityughoat greater
length.

Example Box 2

Declaratory:

A person commits a summary offence who:

(a) assaults or obstructs a police officer; or

(b) incites another person to assault or obstryctige officer; or
(c) uses abusive or insulting language to a palf@eer,

when that police officer is acting in the executioinhis duty, and is
liable to a fine 000,000 and to imprisonment for 3 months.

Mandatory:

(1) No person shall:

(a) assault or obstruct a police officer; or

(b) incite another person to assault or obstrymxdlee officer; or

(c) use abusive or insulting language to a politieer,

when that police officer is acting in the executadrhis duty.

(2) A person who contravenes subsection (1) commiturangry
offence and is liable to a fine ef180,000 and to imprisonment for| 3
months.
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The conditional form too can be used for a similar purpose, but there is
little to be said for preferring it to the othemries. The purpose of the
provision is to stipulate what and when conductstituies a crime,
rather than to make criminality conditional uporegfic conduct. But
the conditional form can be used to penalise agpengen performing a
permitted activityif the person does so in an unacceptable way.

Example Box 3

174

A person who is required by this Act to answer tjoas put by a police
officer commits an offence if he refuses to anseredoes not answer |a
guestion truly.

A conditional clause is also useful for those cashsn the provision
needs to state an event that has to precede théped conduct or the
context in which is has to take place.

Example Box 4

When a customs officer has entered and is searghrgimises under ja
search warrant issued under this Act, a person ¢tsnam offence who:
(a) assaults or obstructs the customs officer; or

(b) incites another person to assault or obsthettstoms officer; or
(c) uses abusive or insulting language to the costofficer,

and is liable to a fine 6£N)0,000 and to imprisonment for 3 months.

The mandatory form is particularly useful if you want to stipudathat

specified acts must be done or must not be doredar to make the
administrative scheme created by the Bill work. T®mal provisions
are added, usually in a separate sentence, taatediow that conduct is
to be enforced. It is a convenient form too fortinig a series of
commands about behaviour required of people inptrécular setting
that the legislation is regulating.

Example Box 5

(1) No person shall:

(a) import into Nigeria, or
(b) export from Nigeria,
ammunition for a revolver, rifle or automatic weapanless that persagn
holds a licence issued by the Minister for the psg
(2) A person who contravenes subsection (1) commitsfimce and is
liable to a fine o200,000 and to imprisonment for 6 months.

When using this form, always state expressly thegadh of the
mandated requirements constitutes an offence, laeul prescribe the
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penalty. Otherwise it is a bare prohibition thatynhave to be enforced
by other means. You can do this, aEkample Box § in a subsection
following the prohibition. If you have imposed aiss of positive duties
and prohibitions in the Bill, and the penalty foeach is to be the same
for all, consider dealing with them together inragke penalty provision.

Example Box 6

A person who contravenes any of the provisionseatisn 5(1), 6(1
and 12(1) commits an offence and is liable to a 6/100,000.00

But take care, in using a general penalty claughistkind:

0] that it is prominent and easy to find in thdl;Bi

(i)  to identify specifically the provisions thatqvide the basis of the
offences.

Example Box 7

The following penalty provision may have unexpeatedsequences.

A person who contravenes any of the provisionsisf Act for which nog
penalty is specifically provided commits an offerared is liable to a
fine of N25,000.00.

This can be applied tany provision of the Act that creates a mandatory
duty. In principle it can apply to duties imposetdtbe administering g
enforcing authorities or even judges! Avoid thisepgended form|
Specify the sections in which contain the dutiest #ire to be enforced
through the criminal law.

=

Note the use of "contravene" Bxample Boxes 6& 7. This term
generally extends both to acting positively in lofeaf a duty or merely
failing (e.g. by omission) to comply with the dutlg]s use may be
authorised by your Interpretation legislation. éft,lyou may need to use
"acts in contravention of" or "violates" where alpibition on particular
actions is imposed and "fails to comply with" whergositive duty to
act is created (or both if both types of duty @guired).

SELF ASSESSMENT EXERCISE 3
Note down any equivalent in your Interpretationiségion to the

definition of "contravene" irsection 29 of the model Interpretation
Act 1992.
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3.4 Can the Style of Offence Provisions be Improvéd

You may find a number of differences in style bedswdhe examples
given and those in your own legislation. Of courgey must follow
your house style on these matters.

SELF ASSESSMENT EXERCISE 4

=N

Using recent examples of your legislation, compaoes the standar
terms in each of the following are written in yourisdiction with
Example Boxes 30 6. Make a note of any striking differences.
declaratory provisions

conditional provisions:

mandatory provisions.

Let us consider the justifications used for the enmymmon differences.
1. "A person who" is preferred to:

- "any person who" or évery person who", as there is no reason
to emphasise the universality of the rule.

- “whoever” or “whosoever”, as these archaic forms are no longer
in general use.

- "It is an offence to" or "it is unlawful to”, as these do not make
explicit the persons whose behaviour is prohib{though they
should be given universal application).

2. The present tense is used to state the eleroktits offence e.g.:
"who assaults’, "contravenes subsection (1)", "commits an
offence”, "is liable", rather than incorporatingstiall”. That form
is a future tense and is not suited to legislativat is always
speaking. However, by contrast, mandatory provsionust
include the element of command when describingdilitg to be
enforced by the criminal sanction.

3. "commits an offence" is preferred to:

- "is guilty of an offence”, since findings of guilt are for theuto
to make; the Legislature stipulates the componaintise offence;
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- merely stating that a persors'liable on conviction”, as that
phrase does not explicitly establish an offence.

4. “commits a summary offence" is preferred to i5 liable on
conviction by a court of summary jurisdiction”. Under the general
law, a penalty cannot be imposed foradfence unless there is a
conviction, so a reference to convicting is sujpendis.

5. The use ohumbers, instead of words, to express the scale or
length of penalties is preferred, as easier to pitkin the text.

6. In relation to the penaltyjs'liable to" is preferred where the
selection of the penalty is discretionary, to sttithat the
penalty for the offenceis....". That phrase leaves in doubt whether
the penalty is intended to be fixed (i.e. excludisalternatives)
or to be discretionary and merely sets the maximum.

7. “liable to a fine of ...... or imprisonment for ....." is preferred to
"liable to a term of imprisonment for a period not exceeding ......
or a fine not exceeding .....", sinceit is less wordy. Since the
preferred form states liability, the specified pgnaanonly be
the maximum penalty. Conventionally, references fioes

precedeeferences to imprisonment.

The last practice is frequently supported by Imetgtion legislation. It
Is one of several provisions that are found in médeterpretation Acts
that can shorten the way penal provisions areewritt

SELF ASSESSMENT EXERCISE 5

Examine the following subsections of theodel Interpretation Act
1992 and make a note of the way in which they might Beduin
drafting penal provisions.

Note also any equivalents in the Interpretation. Act

Provision Possible use Equivalent
section 54(1):

section 54(2):

section 54(3):

The value of provisions such as those listedSelf Assessment
Exercise 5is illustrated by the examples in the followiBgample Box

8. Penal provisions can be set out more simply and shorter form,
without loss of precision.
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Example Box 8

sections 54(1) & (2enable the following forms to be used:
.......... is liable to a finef N100,000and to imprisonmentor 3 months

This allows a court to order both or either pendtiythe maximumn
prescribed, without the need to add:

or both such fine and imprisonment.

Substituting "or" for "and" in the new form makebket penalties
alternative only.

section 54(3)enables the following to be drafted:

3. No person shall import ammunition for a rifle, réxgr or automatic
weapon unless that person holds a licence issudlebMlinister for the
purpose.
Maximum penalty: a fine of N100,000.00 and imprisonment for 3
months.

4.0 CONCLUSION

In conclusion, Common Law systems use similar wafygxpressing
penal provisions, though variations are found ffedent house-styles.

5.0 SUMMARY

In this unit, we considered drafting penal prouisioYou should now be
able to draft penal provisions effectively in keepiwith the practice
and house-style in Nigeria.

6.0 TUTOR-MARKED ASSIGNMENT

Draft a provision making it an offence during aquiry under the Bill
to refuse to take an oath or to answer questiorte ¢é»e untruthful in
answering. The penalty is to be a fine=df(9,000. Compose this in the
suggested alternative forms.

declaratory:

conditional:

mandatory:

7.0 REFERENCES/FURTHER READING

Interpretation Act, Cap.192 Laws of the Federatbiigeria 1990.

Model Interpretation Act, 1992.
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1.0 INTRODUCTION

This unit continues with the way in which penal\psions are drafted.
It also contains the principal matter and shoulthe@nd most of the
time spent on this Module.

The unit contains a considerable number of Examatel Self
Assessment Exercises. These are designed to bungants in the
practice in your own jurisdiction that call for paular attention, and to
provide an opportunity for you to try your handf@m. You may need
to look carefully at the Example Boxes to gain @aclinsight into the
techniques under consideration. You may find tlahes of these use
more direct forms than are conventional in youtesys Try them out as
part of your studies. But be sure that they aréablé for your system,
and acceptable, before you put them into practicgour work. You
must comply with the house-style here as elsewhere.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. draft penal provisions, in keeping with the praetend house-
style in Nigeria, to:

0] create substantive criminal law;

(i)  enforce requirements of the legislative schesstablished by a
Bill.
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3.0 MAIN CONTENT
3.1 Particular Points to Look Out For

3.1.1 Describing the Offender

Identify clearly those whose behaviour is to besetd. In many cases,
it is sufficient to apply the rule universally, .i® everyone who acts as
described, and so to concentrate on the conduberréhan describing

the offender, who can, therefore, be referred toetyas "a person”.

But in legislation regulating a particular sectbaotivity, you may need
to restrict the criminal provisions to a specifiass or category of
person. For this, consider suitably modifying tmangmatical subject of
the sentence or providing an appropriate class.term

Example Box 1

A pharmacist commits an offence who fails, when requested byle®
officer, to produce the register of poisons to bptkunder this Act, and
is liable to a fine 0&H450,000.00.

A person, lawfully sworn as a witness in proceedings before the
Tribunal, commits the offence of perjury if he or she ini@mally
makes a statement that is material to those prouge#nowing it to be
false or not believing it to be true.

The owner of a boat commits an offence if it is proved to the satisfatt
of the magistrate that the boat was used in fislingn attempting ta
fish in the prohibited zone.

Bear in mind that the expression "person” is gdlyegaszen an extended
meaning by the Interpretation Act, to include n@tumal legal persons.
In most instances, this presents no difficultiesany offences involve
physical actions that cannot be done by, e.g. campa There,
obviously, the context indicates that they are wsabject to the
provisions. But in others (e.g. regulatory offer)cése term can have its
wider meaning. If that is not the policy of the IBilse more specific
terms to indicate that the extended meaning is intended (e.g.

"individual”, "corporate body" or "association aéngons").
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SELF ASSESSMENT EXERCISE 1

Note down, with the reference, any general det@initof "person” in
your Interpretation legislation.

One limitation of the declaratory form needs tobloene in mind in this
context. It uses a relative clause (beginning "whip.to describe the
prohibited behaviour. It is very easy to use atnsaclause also to
modify the subject. The presence of two such clugerforming
different functions in the sentence can be confusin

Example Box 2

A person who does not hold a licence under this Wb sells
intoxicating liquor commits an offence.

Avoid using two relative clauses for these two eliéint purposes. The
clause modifying the subject may obscure the claélnigedescribes the
forbidden conduct. IfExample Box 2 it is not intended that the person
Is to be forbidden from holding a licence. This t@novercome, e.g. by
finding a different class term for the subject or fearranging the
sentence components.

Complete Self Assessment Exercise 2 and then compayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 2

Redraft the example iExample Box 2to avoid using two relative
clauses.

Consider whether the offenders are to include persoho do not
normally fall within the jurisdictional competencé your courts (e.g.
because the conduct was done extra-territoriaylficulties of this
kind may be overcome by using application provisigas we saw in
LED: 602).

Penal provisions rarely need to deal with the maitesecondary parties
(e.g. those who aid or abet or counsel or produeecommission of an
offence). General provisions, typically in the Fe@ade, automatically
bring these persons within the category of perswim can be
prosecuted.
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SELF ASSESSMENT EXERCISE 3

Note down references to any general provisionsour yegislation that
lay down that secondary parties are to be treadqutiacipal parties for
the purposes of the application of criminal offeice

3.1.2 Prescribing the Conduct

In stating the prohibited conduct, avoid terms #ra&timprecise or over-
broad, and so present problems of evidence and.pegmally, avoid

words that have an emotive content or may lead ittelyw different

interpretation (e.g. "proper”, "decent", "immoral'gffensive™). Your

aim must be to envisage the range of actions #ad to the harm or
mischief that is to be stopped, and to expressethegh as much
certainty as the language permits. So use wordsyavpossible, that
commonly indicate misconduct. Terms in common astude:

Alter fail obstruct
conceal falsify permit
damage impede procure
deface induce refuse
delay interfere with remove
destroy neglect resist

Give particular consideration to the circumstangsesvhich, and the
places where, the activities are to be controll€dnduct may be
appropriately prohibited when it occurs in a pulglace, but it may be
neither appropriate nor feasible to enforce itoifnenitted in private. But
if conduct is punishable only if occurring in a sfed place, consider
carefully whether the entire action and its effextenly the effects have
to occur in that place.

Example Box 3

A Bill is to create the offence of using, in a palplace, words that are
intended or likely to stir up racial hatred. Isstiio extend to persons n
neighbouring buildings who shout loudly so thatirthebuse can b
heard in a street? If the provision is written Batttheperson must be
proved to be in the public place, this case wilt he caught. It mus
make clear that theffects of the conduct must be experienced in the
public place, no matter where the offender is place

D

~

Complete Self Assessment Exercise 4 and then comeayour
answer with that provided at the end of this unit.
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SELF ASSESSMENT EXERCISE 4
Read the following:

A person commits an offence who

(@) uses threatening, abusive or insulting wordsetaviour; or

(b) displays written material, that is likely taaasion or stir up
racial hatred.

Indicate where the words "in a public place" shobll inserted to
produce the following results:

1. the effects of the behaviour have to be expeednin public
places, but it does not matter where the behaviself occurs.

2. the behaviour has to occur in a public placetsieffects can be
experienced in private as well as public places.

A long-standing common law exception, recognisedaimumber of
jurisdictions, exists to the fundamental rule tkti@ prosecution must
prove every element of the offence charged. Thasse< involve
provisions that prohibit the doing of some spedifaetunlessit is done,

e.g.:

0] in specified circumstances; or
(i) by persons of specified classes or with spedifjualifications; or
(i) with the licence or permission of specifiedthorities.

In these cases, the prosecution must prove thatéfendant did the
prohibited act (with the connected mental elemdni}, they need not
prove, even prima facie, that the case dwtgall into those exceptions.
The burden of proving that passes to defendants, o the balance of
probability, must bring themselves within the spécases, to show that
they are entitled to do the prohibited act.

Accordingly, drafters in writing penal provisiorske advantage of this
approach (which may be given statutory force, éngthe Criminal
Procedure Code) to help prosecutors. It is appatgrie.g. where the
fact of being in a specified class or acting incsfoed circumstances is
peculiarly within the knowledge of defendants, anavould, for that
reason, be difficult for the prosecution to provenegative - that the
defendant does not come within the exception. Toirdénts, this
produces a special defence.
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Example Box 4

Road Traffic legislation typically requires drivete hold a driving
licence and car owners to have a certificate of inaurance. Thesge
duties are supported by penal provisions. The bume prosecutor
would be heavy if they were required to probweyond reasonable
doubt, that the driver didot have a licence or that the owner was
insured.

[92)

In consequence, the Act typically prohibits driviagcar unless the
driver holds a licence and a certificate of insgrars in force in respect
of the car. The driver, if prosecuted, must thesdpce the evidence that
brings him or her within the exception. After digy are best placed to
do so.

Complete Self Assessment Exercise 5 and then compayour
answer with that provided at the end of this unit.

SELF ASSESSMENT EXERCISE 5
Which of the following is to be preferred, and why?

1. A proprietor of a shop shall not sell intoxiogt liquor for
consumption on the shop premises unless the ptopiields a
liquor licence in respect of those premises.

2. The proprietor of a shop in respect of which finoprietor does
not hold a liquor licence commits an offence if kells
intoxicating liquor for consumption on the shoprmirges.

As we saw irLED: 605 (Fundamental Freedoms), the Constitution may
set limits to the extent to which the burden ofgfrmay be transferred
to the accused. For this may contradict the presommf innocence.
But many Constitutions specifically make provisidas the case under
consideration here.

SELF ASSESSMENT EXERCISE 6

The following is a typical provision from a Commoaalth
Constitution:

(1) Every person charged with a criminal offence isspmreed to be
innocent until proved guilty.
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(2)  Nothing in this section invalidates any law by gasnly that the
law imposes upon such a person the burden of pygwamticular
facts.

Note down, with the reference, any equivalent miovi in the Nigerian
Constitution.

However, take care not to place upon a defendanviins of proving an
essential or important element of the offence, utie guise of creating
a special defence in this form. Although Commonweaburts have
accepted that the burden of proof may be shiftedexceptional
circumstances when the public interest demandsainy instances such
practices have been challenged as unconstitutional.

Example Box 5

5.-(1). A person commits an offence who sells a firearrmramunition
to a persorknowing that person to be under the age of 17 years.

(2) It is for the person charged with an offence urgldysection (1jo
satisfy the court that he did not know the person to whom he sold was
under the age of 17 years.

6. A person commits an offence who has in his possessiy thing that
is reasonably suspected of having been stolennéainaioes not give an
account, to the satisfaction of a magistrate, how he came by the thing.

In both these cases, a core element of the offeasein essence, to be
proved by the defence, thereby challenging the upngsion of
innocence.

A person,other than a member of a disciplined force, commits an
offence who, in a public place or at a public meggtihas with him af
offensive weapomvithout reasonable excuse.

—

Both the highlighted phrases concern matters thataiccused woul
have the burden of proving. The absence of reas@meaiuse would ng
be treated as an element of the offence that tlesepution mus
establish. The central elements are having an siffenweapon (whick
would be defined to indicate its dangerous nature)public. The
reasonable excuse is essentially a defence.

- =~ O

3.1.3 Including the Mental Element
This is a complex area of law, with which you vélleady be familiar.

We have considered earlier a number of issueshbalrafter must keep
in mind. If you do not supply words in a penal psien indicating the
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mental element that the prosecution must prove,cthets may well
supply them. The presumption that offences carrgemtal element is
very strong.

Many provisions do not require any words to be dddé&e statement of
the prohibited conduct itself makes clear enougit thmust, e.g. be
deliberate and that it is not intended to be, & gfrict liability offence.

Example Box 6

A person commits an offence who refuses to allowirapector to
examine records or books of account required tieipe under this Act.

A person commits an offence who purchases or hard&earm or
ammunition unless he or she holds a firearms lieenc

A person commits an offence who commits an actroég indecency
with or towards a child under the age of 14.

In the absence of express words the courts wouald ire an appropriate
mens rea. However, in the last case, good practice suggébsis the
provision should indicate the required mental eleime relation to the
child’s age.

But in a number of cases, consider giving cleadgnuce:

0] where conduct is prohibited because of its @fe consider
whether the offence should be committed only ifdbeused was
aware of, or reckless as to, the likely effects nvaeting;

(i)  where the prohibited conduct involves an elemiat can arise
or happen without the accused being aware of ifsider
whether to require that the accused must be awate o

(i)  where the conduct is prohibited because #irmed at a particular
goal, consider whether to require the accused Y& laaspecific
intent to bring about that goal,

(iv) where the action can be committed accidentaly well as
deliberately, consider whether to add words thatfine the
offence to deliberate behaviour;

(v)  where an offence depends upon a fact abouthwthie accused
may have to make a judgment, consider whetherdaine that
the accused knew the fact to be present or wadessckn that
respect, or whether the accused should be allowgutave that
he did not know.
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Example Box 7

The following are examples of these cases:

A person commits an offence under this Act who fshgls or
distributes written material that is threateningpusive or insulting
knowing that it is likely to stir up ethnic hatred.

A person commits an offence who makes a return ruiidis Act
knowing that it contains information that is false.

A creditor commits an offence who, in any procegdimder this Act
makes a false claimith intent to defraud.

A person commits an offence whtentionally lowers the quality or
value of seeds by mixing other seeds with thenr aftey have been
tested and marked under this Act.

(1) A person commits an offence who sells or lets fog & firearm or
ammunition to a person under the age of 17.

(2) It is a defence to a charge for an offence undesesxtion(1) that th
person chargebelieved the other person to be of or above the age of 17

and had reasonable grounds for the belief.

D

Conversely, if you intend to exclude a mental elentleat might be read
into the offence by the courts, use appropriated&aio make that
intention clear. An effective way is to state diheahat knowledge,
intention, awareness are immaterial, so that ihasdefence that the
accused lacked the conventional mental state.

Example Box 8

D

A person commits an offence who has in his or hesspssion
substance prohibited under section Whether or not he or she knew
the substance to be prohibited.

(1) A person who sells or lets for hire a firearm ornanition to &
person under the age of 17 commits an offence.

(2) It is immaterial that the person charged with an offence under
subsection (1) believed that the other person to be of or above the age of
17.

It is no defence to a charge under this sectiontlieadefendantid not
know or had no reasonable cause to believe that the information was
confidential.
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Traditionally, drafters have used a number of temmsexpress the
mental element. Some of these, now archaic shoelldvioided. More
conventional terms such as “intend"; "recklessl{knowing that"
should be used, as the case may be:

1.

Trainee drafters are inclined to include "permit

Willfully - a term to express intention and commonly (but not
invariably) requiring knowledge of the associateatt$ and
foresight of likely outcome.

Maliciously - an archaic term used to convey an intention to do
the prescribed harm or recklesstasvhether the harm, of which
the accused had foresight, might occur (but it do&sinvolve
wicked motives).

Knowingly - a term to require knowledge of all the prescribed
elements of the offence and that n&ay no more than will be
presumed by the courts.

Fraudulently - a term to convey that the described behaviour is
to be undertaken dishonestly (i.knowing that by ordinary
standards the act is considered dishonest) or anthntentto
defraud (a preferable phrase).

Permit - a term to indicate that the accused gave leave or
deliberately let stated events tgiace in full knowledge or was
willfully blind as to what was happening when hesbewas in a
position to forbid or prevent the events.

Suffer - an archaic term that means much the same as "permit
though it gives the impressiar mere indifference as to whether
the events take place.

Allow - a term often used as an alternative to "permitug it
appears to be more passi® it does not convey as strongly the
case of giving leave.

Cause -a stronger term than “permit”, indicating the giyiof
authority for another, or puttingnother in a position, to do the
forbidden act, but it does not convey clearly wee#tnowledge
or awareness of the likely results is required.

allow" or "cause"

the prohibited conduct aadditional ways in which the offender may
commit the offence. This is usually unnecessarypefson who "aids,
abets, counsels or procures" another to do arsaat common law and
under the Criminal/Penal Codes, treated as a pahaffender. If you
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use an agent to do something (i.e. "cause" the tioilbe done), theyou
can be treated as the offender.

Example Box 9

1. A person commits an offence who sells or lets fiog,lor causes or
permits the sale or letting for hire of, a firearm or ammunition to ja
person under the age of 17.

The highlighted words are not required in this eant
2. A licensed firearms dealer commits an offence \plonits the sale

or letting for hire of a firearm or ammunition to a person under the |age
of 17.

The highlighted words are used here solely to ere@arious liability.

3.1.4 Providing Special Defences

We have already seen that you should consider whspiecial defences
should be included when drafting strict or absoligbility offences. In
particular, give thought to any circumstances whemight be thought
unjust to penalise a defendant who was acting fgmmd motives or
when he or she has acted reasonably. By creatdejeamce, of course,
the special factors can be left for the accusedis® and prove.

Example Box 10

25. -(1)A person commits an offence who:

(@) Kkills, injures or takes, or attempts to kitljure or take a protected
wild animal; or

(b)  cruelly ill-treats a protected wild animal; or

(c) uses a prohibited instrument in the courskillig or taking,
or attempting to kill or take, a protected wild izual.

(2) A person does not commit an offence under subsecid by
reason only of:

(a) taking or attempting to take a protected \&itdimal that has
been disabled, otherwise than by his act, solebrder to tend it;

(b)  killing or attempting to kill a protected wikhimal that
appears to be so seriously injured or in such dition that to
kill it would be an act of mercy;

(c) unavoidably killing or injuring a protectedldianimal as an
incidental result of a lawful action.
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One defence that should be considered for stricticarious liability
offences is that of due diligence or taking reabtaateps to prevent the
offence occurring. This may be needed where theno# is committed
by an employer (especially a corporate body) bw Hreach will
invariably be the result of actions by employees.most cases, the
creation by the employer of proper safeguards phppmperated and
monitored should excuse the employer.

Example Box 11

In any proceedings for an offence under this Acts i defence for the

person charged to prove:

(@) that the commission of the offence was dua toistake or to an
accident or some other cause beyond his or heratpand

(b) that he or she took all reasonable precautants exercised a
due diligence to avoid the commission of the oféehg himself
or herself or by any person under his or her contro

However, in cases where the damage that flows faobmreach of the
duty is likely to be very serious (e.g. causing gious pollution or
public health risks), consider whether the emplogkould be made
liable no matter what steps may have been taken.

3.2 When Penal Provisions Might Also Give Rise to idl
Liability

If an Act creates an obligation and enforces itsfqgpgmance in a
particular way, the obligation cannot be enforae@my other way - an
application of thesxpressio unius canon. So if an Act imposes a duty
and makes it enforceable by criminal proceedinigat tluty cannot be
enforced by civil actions, unless that is speciljcatated. The trend of
case law is to reverse the traditional rule torgdaextent. In particular,
two exceptions are usually recognised (egnhro v Shell Petroleum
[1981] 2 All ER 456 (HL), at 461-2, from Lord Diptk), where:

0] from the context of the statute, it appearst thi@e duty (or
prohibition) that has been breached was imposedhhbenefit
or protection of a particular class of individuals;

(i)  the statute confers a legal right on all mensh&f the public (who
wish to avail themselves of it), and a particulaemier of the
public suffers special damage from actions intartemwith that
right.

In both cases, the courts may give a civil remesy.(for damages) to

an injured person in the class or to the individsaffering special
damage, although the statute is silent on the matte
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Example Box 12

These principles can be illustrated by three Ehgliscisions.

In Rickless v United Artists Corp. [1987] 1 All ER 679 (CA), s.2 of th
Dramatic and Musical Performers' Protection Act 89&reated &
criminal offence if a film was produced, essenyialtithout the consen
in writing of the performers. The duty to obtainnsent was held t
have been imposed for the benefit of the perfornaei, if breached,
gave rise to a right to civil remedies as well tee tpossibility off
prosecution.

O —~ =~

In Monk v Warbey [1935] 1KB 75, s.35(1) of the Road Traffic Act, 193
created a criminal offence if the owner of a calethto take out third;
party insurance. A person injured by a negligentedrof a car noi
covered by such an insurance was held to haveilaremedy agains
the owner of the car. The aim of the legislatiorsw@ protect injurec
persons against economic loss.

= —F

In Lonhro, above, a statutory sanctions order imposed by thisIB
Government prohibiting the supply of oil to Southéthodesia (whicl
had declared unilateral independence) was heldanbe imposed fo
the benefit of any particular class of persons gadan delivering oll
nor to create a public right. The order was aimest@ping the suppl
of oil by withdrawing rights of British supplier® ttrade in oil in that
country. No civil remedy could be sought by the evenof a pipeline in
Rhodesia against Shell who allegedly were supplgihon breach of the
statutory duty.

s

<

Cases of this kind need not have arisen if thetelrafeals with the
matter expressly, either by providing for a cinelredy or excluding it.
Attention should be paid, in the planning of thd,Bo the legal position
of those directly benefiting from compliance witletduty or adversely
affected if the duty in question is contravened.amatter of routine,
then, consider the question of civil liability whearer you are imposing
statutory duties of these kinds that are to be reptb by a criminal
sanction, no matter the form in which you propasexpress that duty.

Example Box 13

(3) Breach of a duty imposed by subsection (1) is aatsde so far, and
only so far, as it causes personal injury, suldetihe defences and other
incidents applying to actions for breach of statytiuty.
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On the other hand, your consultations may inditdad¢ members of the
particular class are not to have a civil remedy, &ecause criminal
proceedings are considered adequate to enforadutiyeor because it is
inappropriate or impractical for those upon whoma duty is imposed to
bear any loss these persons may suffer. In th&, gasvide expressly
that civil proceedings are excluded.

Example Box 14

This Act is not to be construed so as to confaglat rof action in civil
proceedings in respect of a breach of any duty segdy sections 12 or
14 or by regulations made under section 15.

4.0 CONCLUSION

To conclude, bear in mind that the expression ‘@@rds generally
given an extended meaning by the Interpretation tAcinclude non-
natural legal persons. However, penal provisionglyaneed to deal
with the matter of secondary parties.

5.0 SUMMARY

In this unit you have explored the ways that pgmalisions should be
drafted. You should now be confident that you krimww to draft them
most effectively. You should also have placed pgmalisions into a
broader context of regulation and enforcement.

If you are unsure of what was discussed in the textow to deal with a
particular topic, rework that part of the text, igiy particular attention to
the relevant Boxes. Here, as in other recent uymis,must not expect to
have every detail of every practice described atfirefront of your

mind. You can always verify them by referring ba&ut you should

now know when and how to give effect to them. Mahyhe techniques
become routine as you put them to use. It is ingmbithen when you are
putting them to use to ensure that you do so witkowr. Make a point
of checking that you are following best practideinidoubt, look again

at the relevant part of this module.

ANSWER TO SELF ASSESSMENT EXERCISE 2

Two relative clauses can be avoided in several wafys/hich four are
illustrated.

A person who is not the holder of a licence unties Act commits an
offence if he or she sells intoxicating liquor.
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A person, not being the holder of a licence unties Act, who sells
intoxicating liquor commits an offence.

A person who sells intoxicating liquor when not theder of a licence
under this Act commits an offence.

A person who sells intoxicating liquor commits dfeace unless he or
she holds a licence under this Act.

The last version shifts to an accused the burdgmafing that he or she
falls within the exception, i.e. that he or she gloefact hold a licence.
In the other cases, the prosecution will have tiv@rthe negative since
holding a licence is made a component ofdttes reus.

ANSWER TO SELF ASSESSMENT EXERCISE 4

1. A person commits an offence who:

(@) uses threatening, abusive or insulting wordsetvaviour; or

(b)  displays written material, that is likely taaasion or stir up
racial hatredn a public place.

2. A person commits an offence whwa public place:

(a) uses threatening, abusive or insulting wordsetiaviour; or

(b)  displays written material, that is likely tacaasion or stir up
racial hatred.

or

3. A personn a public place commits an offence who:

(@)  uses threatening, abusive or insulting wordsetiaviour; or

(b)  displays written material, that is likely tacaasion or stir up

racial hatred

Note the difference in effect in modifying the costior the subject as
in 2 and the impact of the conduct in 1.

ANSWER TO SELF ASSESSMENT EXERCISE 5

In the second case the prosecution has the burdprowing that the
shop was unlicensed. That task falls to the progrie the first version;
the proprietor is best placed to prove the exigeia licence if one has
been issued.
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6.0 TUTOR-MARKED ASSIGNMENT

1. Is the following way of stating an offence lkeéo give rise to
legal difficulties?

The owner of a boat used in fishing, or attemptmdsh, in the
prohibited zone, commits an offence.

2. What additional matters (other than fixing gemnalty) should be
considered for inclusion in the provision?

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the FederatbNigeria 1990.

Soetan, Olusiji A. (1997Elements of Legal Drafting. Lagos: Dredew
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1.0 INTRODUCTION

This last module concentrates upon subsidiaryunstints. Most of your
earlier work has been focused upon Bills, thougmany respects, what
you have learned there is equally relevant to slidrsi legislation. Here
we look at the special demands made by this kineégiSlation, and in
particular the drafter's responsibilities. In a f@mof Commonwealth
countries preparation of this type of legislatienuindertaken by legal
officers attached to the executive authority on clihthe legislative
power is conferred. Even when the Legal Draftingatement deals with
both primary and subordinate legislation, instrutaeare unlikely to be
drafted by the same Legislative Counsel who draftedBill. This is
typically a task given to junior members of theiadf Drafters come to
this task with little advance knowledge of the legantext in which the
subsidiary legislation must be placed. This callsaf distinct approach.

You should find that you already have a good detalradevant
background knowledge which should help in studythgg module.
Much of it is concerned to draw attention to featuyou must provide
when drafting subsidiary instruments. This requiy@s to compare
model provisions in the text with those currentsed in Nigeria. You
should not find too much difficulty in discoveringhat you need to
provide, but it may be useful to make a short chsicthat you can refer
to until you are fully conversant with local praeti

2.0 OBJECTIVES

At the end of this unit, you should be able to:
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. determine what matters may need to be dealt with Bimple
subsidiary instrument.

The unit contains quite a number of Self Assessrasefcises. Make
sure you do them as you come to them at variougoi

The unit is designed to enable you to develop #emyatic approach to
preparing instruments. It includes a statementueltons you may need
to ask in order to prevendtra vires provisions. Take your time when
studying these. Do not expect to remember all hioevidual questions.
They illustrate the kinds of matters you are logkfor. Make sure that
you fully understand the ways in whicktra vires provisions can arise.
You will then be able to devise your own ways aldimg for them. You
can remind yourself from this part about what yoeilaoking for.

3.0 MAIN CONTENT

3.1 General Considerations

Drafting subsidiary legislation is the first drafg task given to most
Legislative Counsel. However, in some jurisdictiotiss form of
drafting may be the function of departmental lawsyemather than a
centralised drafting service. Many of the instrutseare short and
straight-forward in their objectives and contermtd aan be modelled on
earlier precedents. But it is a useful way of leagrthe basic drafting
skills.
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SELF ASSESSMENT EXERCISE 1

1. Indicate whether Legislative Counsel in yourigdiction are
responsible for drafting or vetting subsidiary Egtion:

(1) all subsidiary legislation drafting | vetting

(2)  veryimportant or difficult instruments
only
(3) no subsidiary instruments

2. Note which other Government lawyers (if any)deamnake the
drafting of subsidiary instruments:

3.1.1 How does Drafting Subsidiary Legislation Di#r from
Drafting Bills?

In most respects, preparing subsidiary legislatioes not differ very
much from Bills. The tasks that you may have toartake over a range
of instruments are very similar: providing prelimmg and final
provisions, substantive rules, penal provisionsgmahimg, revoking, etc.
The approaches you have developed for Bills ardyliko be much the
same in these cases. But there are two major tegedtraints applying
to subsidiary legislation that can have an effectre way you go about
drafting them. These are:

1. The instrument must not bira vires the parent Act.

2. The instrument must be drafted to be fully csiesit with the
parent Act.

These constraints deserve closer examination.
1. The instrument must not beultra vires

Common law courts treat as void provisions in imstents that are
outside the scope of the delegated powers to &gislAlthough in
principle they have power to sever invalid prowsoto enable the
remainder to continue in force, often this is nosgble. Removal of the
invalid provisions can alter the substantive effgicthe instrument, e.g.
by leaving a gap in the scheme or by changing peration or
application in a material way. If that is likely tcur, the courts treat
the whole instrument as void.

Do not rely upon the courts to rescue defectiveumsents by severance
or interpretation. It should be no concern of yoassto whether a legal
challenge will in fact be brought. It is your resgibility to ensure that

129



LED 654 PARTICULAR CASESIN DRAFTING

the instrument fully complies with the delegatedvpcs. Make sure,
then, that the instrument:

(@) is made by the correct authority (i.e. the btwwhich the power
to legislate was delegated);

(b) is made in accordance with any mandatory regugnts as to the
procedure before, during or after its making;

(c) covers only those matters authorised by themaAct and is
within the limits prescribed by that Act;

(d) deals with those matters in a way that doescootradict the
policy or principles, as well as an individual pign, of the
parent Act.

Approval by resolution of the Legislature will neave an instrument
that is defective in any of these ways. The Legistacannot change the
law by mere resolution.

2. The instrument must be fully consistent with thegparent Act

Not only must the provisions of an instrument beasistent with the
policy, principles and substantive requirementshaf parent Act; as a
matter of sound drafting, they must also be coastswith the structure,
concepts and language used in the Act.

In a large part, your choice of terms for the imstent must be dictated
by this factor. In strict law, the instrument istriceated as an integral
part of the Act; it is subordinate to it. But frothe standpoint of
drafting, look at it as if it is a part of the fudtatutory scheme, the key
features of which are found in the parent Act.

3.2 The Drafting Approach

3.2.1 How to Approach the Drafting of Subsidiary Lgislation
As with Bills, how you undertake the task of pregieom and drafting is
the way that you find most comfortable and effextiWith experience,
we all develop our own preferred approach. Butcibrestraints we have

just considered suggest a number of steps thaina¢ stage should be
part of your approach.
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Step 1: understand the parent Act

Make yourself thoroughly conversant with the paréot and all the
amendments to it, and with any associated legisiafincluding any
subsidiary legislation already made under it or atatutes linked to it
referentially). Read the legislation carefully to:

0] understand the policy objectives and the legrgé scheme which
the Act is intended to put into effect;

(i)  make yourself familiar with the structure olfiet Act and the
terminology it uses (paying particular attentionatoy terms that
are defined);

(i)  discover how and to what extent the subsigiggislation is
intended to supplement the provisions of the Act.

Step 2: analyse the delegated power

Pay particular attention to the provisions of tharemt Act which
delegate the power to legislate. But do not readdhn isolation; they
are part of the legislative scheme and so must destaied in the
context of the Act as a whole. This is especidiy tase if the powers
are expressed as given for "carrying this Act iaeti@ct" or for similar
general purposes or are to be used to deal wittifgmbmatters that the
Act states are to be "prescribed”. Pay particuta@néon to:

0] the type of instrument that is to be made;

(i)  the person or body by whom it is to be made;

(i)  the subject matter covered by the power tgidlate and any
stated purposes for which it may be used;

(iv) any procedures that must be followed in makimg instrument or
after it is made.

Step 3: analyse the instructions

As with Bills, master the instructions and claridy research specific
matters that require further information. But thghout keep in mind
that you are working within the framework of thevlaet by the parent
Act. Typically, the instrument is needed to elalb®rapon the Act,
especially by providing detailed provisions thdillirthe scheme. Your
analysis should be aimed at identifying those aspet the Act that
must be developed in this way in order to secueeothjectives set out in
the instructions.

You may be given instructions merely to providestagegulations as

seem to be needed to enable the Act to operateigisatly intended.
This often happens with respect to the first insent after the
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enactment of the Act. Well drafted delegated powmay indicate
specifically what matters have to be provided Exren so, work through
the Act systematically asking whether particulaatfees need to be
supplemented (and whether there is a power to ddviake a list of all
the matters with a note of the sections of thetdathich they relate.

On occasions when new substantive matters are regfuiyour
instructions will (or should) be more specific. gou are in much the
same situation as if the proposals are for a Bilice you are asked to
give effect to policy in a particular way determdnby the client. In
these cases, consult as necessary with the insguctficer from the
client Ministry to confirm your understanding of aths required.

As with a Bill, you are likely to finish your anaig with a detailed list
of items to be dealt with in the instrument.

Step.4: check forultravires

Carry out a series of checks on the matters yowasked to cover and
your list of items to ensure that there is powethe Act to deal with
them as instructed. This is the corollary of thereise that the drafter of
the Bill undertook in formulating the delegated @osv

3.2.2 How to Check to Preventiltra vires Instruments
These are the kinds of questions to ask:

1. Is there authority to deal with the matter by sibsidiary
legislation?

0] Is there power in the parent Act to deal with the matters
contemplated?

(i) If not, are there powers in any other Act eatlwith the matters?

(i)  Are the powers under which the instrumentasbe made still in
force?

(iv) Is the client in fact the authority authoriséd "make" the
instrument under the power that has to be reliexh@p

(vi) If not, has the proper authority formally cemsed to the
preparation of the instrument?

(vii) If a purpose of the instrument is to revoke amend an earlier
instrument, is there power to do so, e.g. in theemiaAct or,
failing that, in the Interpretation Act?
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SELF ASSESSMENT EXERCISE 2

Note down any equivalent provision in your Intetpt®n legislation to
section 40(2)of the model Interpretation Act 1992 (which implies
these powers into the powerrt@ake instruments).

2. Can the power be exercised at the time requested

0] Has the parent Act, and in particular the dated legislative
power, already come into force?

(i)  If not, is there power to "make" the instrunhem anticipation of
the Act or the power coming into force, or are ymnfined to
preparing the instrument in draft only?

SELF ASSESSMENT EXERCISE 3

1. Note down any equivalent provision in your tptetation
legislation tosection 190of the model Interpretation Act 1992
(which contains authority to make instrumeintsanticipation of
the delegated power coming into force).

2. Pay particular attention to when this power haysed and to its
limits.
3. If the instrument cannot be "made" before thegrocomes into

force, what is the time scale for bringing it intorce, and is the
instrument to be brought into force at the samestam the legislation
containing the power or at a later date?

4. Because of factors such as these, is it negessanclude in the
instrument a provision setting a specific dateifdo come into
force?

SELF ASSESSMENT EXERCISE 4

At common law, an instrument comes into force whes "made" (e.g.
when signed by the relevant authority). Interpretabr other legislation
sometimes stipulates a different date (e.g. whdaa published in the
Gazette).

1. Readsection 18(2) of the model Interpretation Act 1992
(which sets the date of publication as the commmece date
unless the parent Act or the instrument stipulatdgferent date).

2. Note down the gist of the equivalent rules ouryjurisdiction
(with the relevant statutory reference).
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(v)  Are any conditions prescribed in the parent thett must be met
before the instrument can be made?

(vi) If so, are you satisfied, from your instruction$att these
conditions are met?

(vii) Is the delegated power one that can be egedconly once or can
it be used whenever needed?

SELF ASSESSMENT EXERCISE 5

Note down any equivalent provision in the Interptiein Act tosection
45 of the model Interpretation Act 1992 (which permits powers to be
exercised whenever the occasion requires).

3. Are the proposalsntraviresthe parent Act?

0] Are the substantive rules requested in therumsions fully
consistent with the underlying policy of the Acs,\aell as falling
within the express terms of the delegated power?

(i) Is each of the items that are needed in orterfulfill the
instructions within the express terms of the detedj@ower?

SELF ASSESSMENT EXERCISE 6

Remind yourself, as necessary, of the consequeahaeslow from the
following different types of delegated powers (dissed irlLED: 604):

. a general power to legislate;
. a power to legislate for a particular purpose djesct only;
. a power to legislate on a specific matter.

(i)  If the matter requires an offence or penaliy,this covered by
express authority or does the delegation use térgs"control”;
“regulate™) that imply that power?

(iv) If not, is there power to do what is requireshder other
legislation (e.g. the Interpretation Act)?

SELF ASSESSMENT EXERCISE 7
Note down any equivalent provision in the Interptiein Act tosection
40(5) of the model Interpretation Act 1992 (which gives a limited

authority to createsummary offences and penalties up to a set
maximum).
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(v) If the matter requires a compulsory financidlage to be
provided (especially if it can be construed as»,tdoes the
parent Act or other legislation authorise this? (is® should be
imposed unless there is the clearest authoritigerparent Act).

SELF ASSESSMENT EXERCISE 8

Note down any provisions of the Interpretation &wit gives a general
authority to impose fees or charges in subsidiagyislation. Take
particular note of any limits to the use of thisyeo.

(vi) If the instructions require amendment of sabb$ive provisions in
the parent Act, do the delegated powers extenldo®et matters?

(vii) If the instructions require retrospective olgas in the law, is
there clear authority in the parent Act to use glids/ legislation
in this way? (If provisions of the Act make suchaocpes,
subsidiary legislation in support of those prowsi@lso do so.)

(viii) If the instrument needs to impose bindindigations on the State
or Government, does the Act authorise this expyess| by
necessary implication?

SELF ASSESSMENT EXERCISE 9

Note down any equivalent provision in the Interptiein Act tosection

9(2) of themodel Interpretation Act 1992 (which is declaratory of the

common law).

(ix) If the instructions require sub-delegationtbé legislative power
to another authority, is there express or impliatharity in the
parent Act?

Example Box 1

Sub-delegation may be involved if an instrument:

- authorises another body to specify a set of stalsdthat are to be
enforceable under the instrument; or

- incorporates by reference, as part of its teqpnsyisions contained i
nonstatutory documents as made from time to timetlfe purpose o
the legislative scheme by another body.

—

In both cases, the decision to make provision® &lset matter rests wit
the other body, and not with the body to whom tbever to legislat
has been delegated. The clearest words are needbd parent Act i
this is to bantra vires.
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Sub-delegation does not occur where the decisitetken by an officia
who is part of the administration of the delegate.

(x) If any item is not expressly covered by anytbé& enabling
powers, can it be dealt with as "fairly incident&d’ one of the
powers?

SELF ASSESSMENT EXERCISE 10

Note down any equivalent provision in your Intetpt®n legislation to
section 46(b)of the model Interpretation Act 1992 (which reiterates
this common law rule).

4. Do all the proposed items need to be dealt witin the
instrument?

0] Are any of the items already dealt with by atHegislation,
including the parent Act or subsidiary legislatimade under it?

(i) Isthere any item that need not be provideadbiplegal rules at all
(e.g. because they could be dealt with by admatist
directions or other procedures internal to Govemmtj?e

5. What procedural steps must be followed in makingthe
instrument?

0] Does the parent Act require another body, iditeh to the
delegate, to be concerned in the making of theunsnt (e.g. by
giving approval, consent or confirmation)?

(i)  If so, what steps must be taken, and by whand what has to be
done to ensure that the necessary action occtins aght time?

(i) Does the parent Act prescribe any proceduieshe followed
during the process of making (e.g. consultatiopuslication or
tabling in the Legislature in draft)?

(iv) If so, at what stage are these proceduresetéobowed (e.g. in
respect of the proposals or of the draft instrunient

(v) If the procedures relate to the proposals, hidney been duly
completed (e.g. has a required consultation takarep and have
the proposals been reconsidered by the clientenlight of the
information obtained?

(vi) If the procedures relate to the draft instrumpehas the client
decided when they are to be instituted and how #meyto be
conducted?

(vii) If no procedures are required under the parAot but the
instrument is likely to have a considerable impacta class of
people, has the client considered whether conguitatvith
representatives of the class might be beneficial?
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6. What procedural steps must be followed after thenstrument
Is made?

0] Does the parent Act contain express requiremastto printing
or publication or are the standard procedures {ergGazetting)
to be followed?

(i)  Are you responsible for assigning the number (other
classification reference) to the instrument, or ties done
routinely by the Government Printer?

(i)  Must the instrument be tabled in the Legisla? If so, within
what period after it is made?

(iv) Is the instrument subject to affirmative orgaéive resolution by
the Legislature; if so, within what period aftersitabled?

SELF ASSESSMENT EXERCISE 11
Note down, in relation to your jurisdiction, whethe
1. tabling of instruments is routinely required:

2. the client or Legislative Counsel is resporesifir sending the
instrument to the Clerk to the Legislature for tadpi

Legislative Counsel must be prepared to bring ® dhent's attention
any procedural requirements that are prescribatidparent Act for the
making of instruments. Although it is not strictiyour function to
monitor compliance, draw attention to them, esplgcifithey appear to
have been overlooked. It is good practice to find whether the
required action has been taken or will be takeghatelevant time.

4.0 CONCLUSION

To conclude, preparing subsidiary legislation doesdiffer very much

from Bills. The tasks that you may have to undertaker a range of
instruments are very similar. Courts treat as vgidvisions in

instruments that are outside the scope of the dwddgpowers to
legislate. Do not rely upon the courts to rescued®e instruments by
severance or interpretation.

5.0 SUMMARY

In this unit, we have considered the differencewken drafting
subsidiary legislation and Bills and how to apptodhe drafting of
subsidiary legislation. You should now be ableheak to preventltra
vires instruments.
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6.0 TUTOR-MARKED ASSIGNMENT

How do we check to preveadtira vires instruments?

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the FederatbiNigeria 1990.

Model Interpretation Act of 1992.
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UNIT 2 DRAFTING SUBSIDIARY LEGISLATION
CONTENTS

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Forms of Subsidiary Legislation
3.2  Characteristic Features of Subsidiary Instrusien
4.0 Conclusion
5.0 Summary
6.0 Tutor-Marked Assignment
7.0 References/Further Reading

1.0 INTRODUCTION

In this unit, we concentrate on drafting of suleidi legislation.
Subsidiary legislation has its own forms and hascemply with
distinctive conventions that vary a little from guoesdiction to another.
You must be able to prepare instruments accordirige house-style.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

. prepare and draft the main types of subsidiaryslagon in
keeping with the practice and house-style in Naeri

The unit contains quite a number of Self Assessrasetcises. Make
sure you do them as you come to them at varioustgoit contains
points that are new but they should fit easily wite knowledge you
have acquired both from your earlier work and fraotual practice.
Again, you may find the 12 questions relating te tomponents of
subsidiary legislation a useful checklist. But renber that you should
approach the task of composing the substantiveigoms of subsidiary
legislation as you would provisions of a Bill. AHat you have learned
about legislative expression applies to subsidigislation as it does to
Bills.
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3.0 MAIN CONTENT

3.1 Forms of Subsidiary Legislation

More than one model of making subsidiary legiskatt@an be found in
the Commonwealth. Which is adopted affects the fdaimt the

instruments must comply with. In many, a singldrun®ent is made that
sets out all necessary details as to the maketrendhaker’'s statutory
authority and the like, as well the substantivevmions. In other

jurisdictions, two instruments are used. One, atebtve order, recites
the enabling power, the authorized delegate andptante with any

required conditions precedent to the making. ThHeerottontains the
substantive provisions.

SELF ASSESSMENT EXERCISE 1

Note down, in relation to your jurisdiction, whetheubsidiary
legislation requires the preparation of:

(@) asingle legislative instrument; or
(b)  two instruments, one an executive order, therathe legislation.

This unit concentrates on the single instrument ehodhich in our
experience is more typical. However, its formaltieas (which we
identify in the discussion that follows) are thodealt with in the
executive order in the two instrument model.

Read through the model Animals (Custody) (AmendnBeigulations

1992 below, looking in particular at the featuresatibed in the next
part of this Unit. The numbers on the model retethie items discussed
below.

140



LED654 MODULE 2

MODEL Animals (Custody) (Amendment) Regulations 199 is
shown below.

EXAMPLE OF SUBSIDIARY LEGISLATIVE INSTRUMENT

Legal Notice No.200

ANIMALS ACT
(CHAPTER 300)

ANIMALS (CUSTODY)(AMENDMENT) REGULATIONS 1992

The Minister of Animal Affairs, in exercise of the powers conferred by
section 8 of the Animals Act, makes the following Regulations:

3
Short title and commencement.
1.-(1} These Regulations may be cited as the Animals (Custody) (Amendment) Regulations
1942,

(2] These Regulations come into force on 1 June 1982,

7
Regulation 5 amended.
2. Regulation 5(2) of the Animals (Custody) Regulations is amended by deleting the word
"captive” wherever it appears in the subregulation.

20 May 1992

9
ABC
Minister of Animal Affairs

10

Explanatory Note

{This Note does not form part of these Regulations but is intended to explain their purport)

Regulation 5 of the Animals (Custody) Regulations imposes specific duties on those who
have custody of non-domesticated animals. Regulation 5(2) imposed additional duties on
those persons in respect of such of those animals as are required to be kept in cages and
pens ("captive” animals}. By the deletion of the word "captive” by Regulation 2, the
additional duties become applicable to all classes of non-domesticated animals.
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There are variations, some of them considerabléherformats used in
Commonwealth jurisdictions. To an extent the formsainfluenced by
those used locally for Acts, but there are usugiliyinctive features with
which you should make yourself familiar.

SELF ASSESSMENT EXERCISE 2

Look out a few (short) subsidiary instruments, erably containing
regulations or rules, recently made in your juG§on.

1. Compare their standard features with thosernedeto in the
model above.
2. Make a short note of any distinctive differengeu notice.

3.2 Characteristic Features of Subsidiary Instrumets

The task of actually composing the text of legis&instruments is very
much like that for a Bill. Similar consideratiorisr example, apply with
respect to drafting for them penal provisions, adiegm and revoking
provisions, savings and transitional provisions.

Remember to use the same terms in the instrumesiess the same
ideas found in the parent Act (and to use diffetenins from the Act if
expressing a different idea).

Treat the instrument as an extension of the Act asdcontaining
provisions that could well have been part of thgioal Bill.

The major differences from primary instrumentsifiethe treatment of
specific technical features. We look at the follogvfeatures (the letters
in the text refer to the feature as illustratedthe model instrument
above):

Substantive provisions

Section notes

Amendments, revocation and re-enactment
10.  Signifying words

11. Dating

12. Explanatory Note.

1. Type of instrument
2. Headings

3. Authorising words
4. Title

5. Commencement
6. Definitions

7.

8.

9.
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But in examining these features pay full regargidor house-style.
1. What type of instrument is required?

The enabling section should indicate the type sfriment you are to
prepare (i.e. whether it is to be an order, reguiator rules, etc.) The
type of instrument may affect the draft in threeysia

(@) the type has to be referred to in the title ang heading that cites
the title;

(b)  in the case of regulations, rules and bye-lamst in an Act is
called a section is typically referred to as a tagon, rule or
bye-law, as the case requires;

(c) different terms may be used to describe theivatpnt of
subsections in the various types of instrument.

Practice on the last two matters varies considgrabétween
jurisdictions. A sound approach is to follow thengapractices used for
Bills. But few jurisdictions do this consistentlyndeed, ease of
communication may be impaired by the lack of umfay of practice
between different instruments in the same jurigoinct

As far as the house style permits, set out to aehtensistency in these
features, at least between instruments of the samde
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SELF ASSESSMENT EXERCISE 3

The following grid suggests terms typically used ddferent types of
instrument. In the blank spaces, enter the equivdaeym used in your
jurisdiction if it is different. (Look at recent @cedents).

Regulations Regulations Rules Rules
regulation rules

subregulation subrule

parargraph paragraph

subparagraph subparagraph

Bye-laws Bye-laws Orders, etc. Orders, etc.
bye-law section

sub-byelaw subsection

paragraph parargraph

subparagraph subparagraph

2. What headings are required?

The following formal features should be included:

A:  the instrument number

A classification number is typically assigned te timstrument when
printed in theGazette (usually by the Government Printer). In this case,
it would be abbreviated in future citations to,.d.iy 200/1992.

B: a heading identifying the parent Act

The main heading to the instrument indicates thecyal parent Act
under which the instrument is made.
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C: aheading giving the title or citation

A heading is also given to the instrument refertiogts title or citation
(not "short title", as there is no "long" title).

An instrument is easier to find if it sets out proently:

0] the number assigned to it, that it will carrhen printed in the
annual collection and by which it may be cited;

(i)  the short title and reference of the parent Ander which it is
made;

(i) the title of the instrument by which it malzited.

SELF ASSESSMENT EXERCISE 4
Refer to your own house style, and note down:

1. the method of classifying and numbering subsydiegislative
instruments and how that is shown on the instrunferg. "SI
1995 No0.123").

2. whether or not subsidiary legislation typicatlstrries headings
stating:

(@)  the short title and reference of the parent Ac
(b)  the title of the instrument:

3. What authorising words should be used?
The following formal feature is typically included:

D: the authorising words

These are the equivalent of enacting words in & Biley refer to the
delegate authorised to make the instrument and 8gtat the instrument
Is made in exercise of the stated statutory powers.

The formula is rarely set by law; it is one convemndally followed in the
particular jurisdiction. Some have remained unclednfgpr decades, still
using the verbose language of the past, which serwdegal purpose.

The function of authorising words is to indicate:

0] the maker of the instrument;

(i)  the statutory source of the legislative powsrat is being
exercised,

(i) that a mandatory procedure (where one is gibsd) has been
complied with.

145



LED 654 PARTICULAR CASESIN DRAFTING

These matters, which may be important if an isdudltoa vires arises,
can be covered by an uncomplicated formula.

Example Box 1

The Minister of Agriculture makes the following rdgtions under
section 49 of the Agricultural Credits Act 1989:

The Courts Rules Committee, with the consent of @tgef Justice
makes the following rules of court under sectio®s ahd 75 of the
Supreme Court Act:

L4

The Minister of Justice, after consulting the NigarBar Association,
makes the following regulations under section 22 tbé Legal
Practitioners Act:

Wide-ranging subsidiary legislation may have to bmade under
enabling powers found in more than one Act. |dgrdif these, as far as
possible. To prevent the construing of an accidemassion of a source
as a deliberate intention not to rely on it, somesgictions make a
practice of adding safeguarding words. Protecti@ay miso be given by
the Interpretation Act.

Example Box 2

1~

The Minister, in exercise of the powers conferrgdsbction 49 of the
Agricultural Credit Act 1989, section 53 of the Agiture Exports
Guarantee Act 1998nd all other enabling powers, makes the following
regulations:

The highlighted phrase is made unnecessargdntion 40(1)of the
model Interpretation Act 1992.

The first line of this formula could equally welsel "under” instead "in
exercise of the powers conferred by".

Some jurisdictions have reduced the words to a lsirfgemula which
merely states the section conferring the poweyjnglon the reference
to the enabling Act set out in the heading to tierument. If another
body is associated with the making, this can beltdedh in the
signifying words at the end of the instrument.
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Example Box 3

The Minister of Justice makes the following regwias under section
22:

Made, after consultation with the Nigerian Bar Agation, on 25 May
2004:

Hon. Attorney-General of the
Federation and Minister of
Justice

4. How should the title be drafted?
The following formal feature is typically included:
E: the title (citation)

A regulation or sub-regulation (the equivalent of sabsection)
designates the title or citation to the instrument.

Typically a title or citation is needed for all tnsments except
proclamations and notices. It facilitates citatsord retrieval. (A Short”
title is not appropriate in this context; theren@slong title.) Its position
in the instrument (as the first or last provisig®nerally follows the
practice for Acts in this respect.

SELF ASSESSMENT EXERCISE 5

1. Is a title a standard feature of all subsidigyislation in your
jurisdiction?

2. Note down the position that it is conventiopadliven in the
instrument:

Similar considerations apply to selecting a godie tas for selecting
short titles for Bills. (If you are unsure of thesefer again t&.ED: 602
(Preliminary provisions)). But it is good practice to include the first
words of the short title of the parent Act as tlirstfwords of the
instrument title. This offers benefits:
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0] the instruments title clearly shows the linkhvihe parent Act;

(i)  in an alphabetic index of legislation, the parert And all the
subsidiary legislation made under it will be ga#tertogether,
since they share the same beginning words.

If a series of legislative instruments is likelylde made under the same
parent Act, the title can also include after thstfivords the gist of the
subject matter of the instrument (in a parenthesid)is gives a
distinctive character to each, without losing tbenmon element.

Example Box 4

1. The titles in column 1 were given to the instems when firsi
drafted under the Storage of Petroleum Act. Thoseolumn 2 were
substituted during a Law Revision on the princiglest explained:

former title present title
Petroleum Regulations 1932 r&je of Petroleum Regulations
Petroleum Warehouse Regulations  Stor&§ewoleum (Warehousing
1905 Regulations
Volatile Petrol Regulations 1929 Starad Petroleum (Licensing)
Regulations

(o

2. As with Bills, an instrument amending regulasdandicates the fag
in the title too. This may lead to a rare case wtvem parentheses are
called for.

Storage of Petroleum (Licensing) (Amendment) Reguia 2004

But approach the matter differently:

0] if the title is becoming too long; or

(i)  the short title of the Act already includes nde in brackets; or

(i) the subject matter is important enough to etge special
recognition.

Example Box 5

The following title is too long, but inevitable bgason of the title of the
original instrument and that of the enabling Lo&athorities (Recovery
of Possession of

Property) Act:

Local Authorities (Recovery of Possession of Prope(Sectional
Titles) (Amendment) Regulations 1987.
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—

A better solution might have been to give the oadjinstrument one o
the following titles (depending on whether othegulations are to b
made under the Act):

D

Local Authorities (Recovery of Possession of PropdRegulations

Sectional Titles (Recovery of Possession by LocalthArities)
Regulations

Recovery of Possession of Property (Sectional )itRegulations

5. When should provision be made for commencement?
The subsidiary instrument may require the followiegture:
F: commencement

Provisions fixing the date of commencement may beessary if a
special date is called for or if it is not local aptice to tie
commencement in with publication in tazette.

Users find it helpful if the date of commencemesntset out in the
instrument itself. But if the instrument is to coméo force on the date
that it is published in th&azette, that date cannot be inserted in the
instrument when you are drafting it. There are sottions:

0] arrange for the date to be inserted in therumsent editorially by
the Government Printer when it is received for mation; or

(i)  include a provision in the instrument itse#t8ng a precise date
for its commencement (which can be the expecte@d ddt
publication or one shortly after).

In principle, the date of commencement can be posp to a date to be
fixed by subsequent order, as in the case of BiBsit keep
postponement for instruments that make substaletigl changes and
that require public or administrative preparati@isuncertain duration
to be put in hand first.

SELF ASSESSMENT EXERCISE 6
Is a standard practice followed in your jurisdigti@s to the way

commencement dates are dealt with in subsidiaryuments? If so,
note down the gist of it.
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6. When should definitions be included?

Definitions may be needed to perform the same fanstas in a Bill.
Use the same techniques to find out when they eeded and how they
should be expressed. (If unsure, refet ED: 602). But bear in mind
several special considerations:

0] definitions of terms provided by the parent Aate treated as
applying to those terms when used in the subsidisstyuments
made under it, unless you show a contrary intenirorthe
instrument. This is typically confirmed by the Irgestation Act.

SELF ASSESSMENT EXERCISE 7

Note down the reference to any equivalent provigmoyour jurisdiction
to section 41(1) of the model Interpretation Act 1992which applies
definitions in the parent Act to instruments madeder it).

(i)  if you cannot avoid using a term in the instrent in a different
sense from that defined in the parent Act, inclualenew
definition in the instrument indicating that theaneng has effect

In" or "for the purposes of" the instrument. Buy to find an
alternative term (which you define in the instrum)eio reduce
the possibility of confusion.

(i)  the authority to make subsidiary instrumedtses not import the
same latitude to create definitions as you havenwteafting
primary legislation. You must draft them consistemith the
language and the context of the parent Act.

Strictly, a definition provided by the Act need nuw¢ repeated in the
instrument. There are dangers in doing so. If @fendion in the Act is

altered by amendment, the need to make a simitaratibn to the

definition may be overlooked, especially if thefting of instruments is
not the responsibility of Legislative Counsel prepg the amendment
to the Act.

Yet many users of instruments are unaware thadéimitions in the

parent Act apply or in any case they may haveadliffy in consulting

that Act quickly. If the instrument contains a baafyrules that depends
upon important definitions in the Act and is likelyp be used

independently of the Act (e.g. a set of proceduurkas):

0] consider repeating the definitions in the iostent; or

(i)  draw attention in the instrument to the existe of the definitions
in the parent Act.
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Example Box 6

Interpretation.
2. In these regulations, "document”, "publicatiorfida"writing"
have the meaning given by section 2 of the Act.

7. What special factors should be borne in mind indrafting
substantive provisions?

G:  substantive provisions

Substantive provisions are placed after those migaliith preliminary
matters (e.g. interpretation; application).

In most respects drafting of these provisions telidifferent from
drafting substantive provisions for a Bill. Howeyt&ke particular care:

0] not to duplicate provisions already dealt withthe parent Act or
to include matters that are already adequatelyt deth there;

(i)  not to contradict the provisions of the parédt (which in any
case takes legal precedence), especially thossatfig functions
to particular authorities;

(i) to use the same terminology as the parent wben you are
dealing with the same matters.

Example Box 7

1. The parent Act stipulates that:

24. Contravention of a provision of regulations madelemthis Act
constitutes an offence under this Act and is pwabh by the penalt
prescribed in the regulations; but the penalty nmastexceed a fine @
N100,000 or imprisonment for 3 months.

<

Regulations must not then state that contraventiohsany of its
provisions are offences, as doubts arise as to lgqglity, as well as to
whether the offence should be charged under theoAttie regulations.
The regulations must do no more than describe ¢geirements tha
must be complied with and state the penaltiesdtiath to violations u
to the specified maximum.

O

2. The parent Act stipulates:

24. Contravention of a provision of regulations madelemthis Act
constitutes an offence under this Act and is pwabh by a fine of
N100,000 or imprisonment for 3 months.
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p ==

Regulations may only describe the requirements rthagt be complieg
with; they must not stipulate that violations affences or prescribe any
penalty.

When cross-referring to provisions of the parent, Anake sure to
identify them as being provisions dfat Act. This is made easier by
providing a definition in the instrument of "the tAdas meaning the
parent Act) and using that short phrase where mked&ome

Interpretation Acts provide for the general apglmaof this practice.

SELF ASSESSMENT EXERCISE 8

Note down the reference to any equivalent provigmoyour jurisdiction
to section 41(2) of the model Interpretation Act 1992which permits
“the Act" to be used in an instrument to referte parent Act).

8. Should section notes be provided?

Notes attached to individual regulations or rulas be just as useful as
those attached to sections in Acts, especiallpstruments that are long
or complex. In some countries they are hardly @vevided. In drafting
an instrument, consider whether the interestssdilkiely users would be
served by adding these. The same principles appigraBills.

SELF ASSESSMENT EXERCISE 9

Note down whether section notes are a standardiréeeaf all or of
particular kinds of legislative instruments in yguirisdiction.

9. Are there special features for amending, revokip or re-
enacting provisions?

The approach on these matters for subsidiary im&nts is largely the

same as for Bills. Similar rules apply as to thieas of repeals and the
same requirement to consider whether saving anditi@nal provisions

are needed in consequence of the change.

As we have seen earlier, the power to make is &jlpidreated as

including the powers to amend or revoke earlietrimsents. But these
powers are to be exercised "in the same mannesuanjdct to the same
conditions" as apply to the making. So check:

0] whether any mandatory procedures must be fabbwe.g.
consultations);

(i)  whether any requirements as to the circumstana which the
power may be exercised are fulfilled.
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Differences may be found in the terms used for akpeg subsidiary
legislation. Typically:

M "revoke" is used for repealing regulations anles:
(i)  "cancel" is used for repealing bye-laws andeos.

SELF ASSESSMENT EXERCISE 10

Note down the term used in your jurisdiction fopealing each of the
following:

regulations:

rules:

bye-laws:

orders:

10.  What signifying words are needed?

Subsidiary instruments typically include the follog formal feature:

I: the signature and office title

Without the signature of the authorised delegatéo(vis formally
identified by office title), the instrument is nduily made. The signature
may be accompanied by signifying words (e.g. "sigbg").

An instrument is formally made when it is signedplace must be made
in the instrument for that signature and, as apptg signifying words
added. If other action is required to make therumsent valid, such as
some consent, approval, or confirmation, signataes required to
indicate that this has been duly given.

Place these entries at the very end of the instntiieliéer the legislative
text (including any Schedules). They are intenaeichdicate that all that
precedes has been formally validated as law bysitpeature. Use the
simplest words possible to state the action whiehsignature confirms

has taken place. But the office of the signatorysimhe included. The
words can be personalised.
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Example Box 8

1. Made by the Commissioner for Health
Signed: [ABC}

2. | approve.
[ABC]
Commissioner for Health

If the required signature is that of a person fdlynacting for the
authorised delegate, e.g. during an absence, afdrteeaning "acting")
before the office title. If the instrument is to gned by an agent of a
Minister (in cases where that is permitted), inelutie office of the
signatory and the fact of acting for the authoridetbgate in signing.

SELF ASSESSMENT EXERCISE 11

Note down any equivalent in your Interpretationidégion to section
48 of the model Interpretation Act 1992 (which recognises the power
of those appointed to atgmporarily in an office to exercise the powers
of the office.

11. How should the making of an instrument be date?l
The instrument must bear the following formal featu
H:  the date of signature

The instrument bears the date when the delegats gigrhis is the date
on which the instrument is treated as having beaden(i.e. when it
becomes an instrument with legislative effect).

A date must be added to indicate when the makikgstalace. Indicate
a place with the signifying words for the date ® &dded. If other
actions are linked to the making (e.g. approvacansent of another
body), those too must be dated. Indicate placeshimse dates too. A
simple formula is enough. The flowery forms of thmast are
unnecessary.

Example Box 9

Avoid:
Dated this twentieth day of January in the year dmmusand ning
hundred and ninety nine.

\1%4

Rather use:
1. Dated: 20 January 2004
2. Signed: 30 May 2004
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Approved: 1 June 2004

3. Made by the Arcadia Town Council on 5 May 2004
Approved by the Minister for Local Government on 1May
2004.

SELF ASSESSMENT EXERCISE 12

Note the way in which signifying words and date® dypically
expressed in subsidiary legislation in your jurcsidin:

12.  Should an Explanatory Note be added?
The following formal feature is used in some juigsions:
J: the Explanatory Note

This note is added by way of explanation. It seilstbe essential effect
of the instrument. It is merely editorial materiahd has no legal
standing.

In some countries, all legislative instruments garnote of this kind
explaining the reasons and effect of the instrum@iis is usually
provided by the drafter, although it has no legalus (as the note itself
may state) and is typically printed after the etfecprovisions.

This practice has much to commend it. It enablessuguickly to find
out the general purpose and scope of the instrufménth is made no
easier to ascertain by the fact that a table ofests is rarely provided).
It helps establish the context when reading thaildek provisions.

SELF ASSESSMENT EXERCISE 13

1. Are explanatory notes a standard feature oididry legislation
in your jurisdiction?

2. Do they follow a standard format?

3. Is their status as merely editorial matterestats part of the note?

In drafting notes of this kind, your aim shouldtbe
0] outline the essential features of the instrutnen

(i)  indicate how its contents relate to the schemthe parent Act or
its relationship with earlier instruments thatmends or repeals.
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It follows that the note should be more substanktiah, e.g. a long title.
Try to provide an explanation that covers the catpinstrument, but
as briefly as possible.

4.0 CONCLUSION

In conclusion, remember to use the same terms anirtetrument to

express the same ideas found in the parent Act;tangse different

terms from the Act if expressing a different id€eeat the instrument as
an extension of the Act; and as containing prowmsithat could well

have been part of the original Bill.

5.0 SUMMARY

In this unit, we considered drafting of subsidifegislation. You should

now be able to prepare and draft the main typesub$idiary legislation
in keeping with the practice in Nigeria and youuse-style.

6.0 TUTOR-MARKED ASSIGNMENT

What are the main features of subsidiary legistétio

7.0 REFERENCES/FURTHER READING
Interpretation Act, Cap.192 Laws of the Federatbiigeria 1990.

Model Interpretation Act of 1992.
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1.0 INTRODUCTION

Legislative Counsel may be instructed to draft rinsients of an
executive nature to be made under the authorignofct, especially in
the early stages of their career. These can takdevariety of forms:

0] orders giving commands or instructions to matar persons or
classes of persons, often in connection with théopmance of
their statutory functions;

(i)  orders giving authority to a particular personclasses of persons
to act in a particular way (e.g. as specified istatute) or to
perform particular functions or in particular offg (e.g. as an
acting holder or by delegation);

(i)  notices announcing that action has been doibe taken, usually
under some statutory power;

(iv) directions indicating how particular functiong@gain often
derived from statute) are to be performed.

Treaty is defined in the Vienna convention on the lof Treaties:
(Article 2(1)(a) as an international agreement tashed between states
in written form and governed by international lamhether embodied in
a single instrument or in two or more related imstents. International
conventions are products of compromise. In mosts#se compromise
Is based upon political considerations, nation@racts and expediency.
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2.0 OBJECTIVES

At the end of this unit, you should be able to:

. explain the special factors to bear in mind whemftarg
executive instruments

. define Treaties

. explain the differences between United Nations @Gdne

Assembly Resolution Negotiated agreement and asraegt
which do not have the characters and status efaaytr

. understand the different types of Treaties

. understand the significance of Treaty drafting.

This unit is added to draw attention to differengeapproach that you
may have to adopt when drafting executive instrusiand treaties.

3.0 MAIN CONTENT

3.1 Special Factors to Bear in Mind when Drafting Eecutive
Instruments

Drafting these instruments should follow the lineaggested for
subsidiary legislation. Here too, bear in mind guestion ofultra vires.
But, typically, fewer technical features have toobserved.

Bear in mind that the provisions of the Interprietategislation relating
to written laws do not apply to executive instrumse®n occasions, you
may need to include in such an instrument matteasdre provided for
by the Interpretation Act in the case of subsidiagislation. However,
the Act does contain provisions relating to statujoeowers generally,
and so may be relevant to the exercise of powdl®oasing the making
of an executive instrument.

The principal provisions in themodel Interpretation Act 1992 are the
following:

section 45: a statutory power may be exercised as the occasion
requires.

section 46: a statutory power includes power to do anything

reasonably necessary to enable an action to biedamut,
or that is fairly incidental.
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section 47: statutory powers of appointment, by implicationclude
powers to make reappointments and acting appoirisnen
and to discipline and remove from office.

section 48: statutory powers may be exercised by the temporary
occupants of an office;

section 49: a statutory power to delegate carries a seriesnpfied
powers, including those of adding conditions, latidins
and exceptions to the performance a function when
delegated.

SELF ASSESSMENT EXERCISE 1

From the comparative table in the Annex.#D: 605 (Working under

an Interpretation Act), remind yourself as to which of these rules are i
force in your jurisdiction. Check the Interpretation Afcr equivalent
provisions.

Many of the technical features of subsidiary legjish are not included
in executive instruments. Typical exclusions arditle, authorising
words, definitions, formal sectioning and sectiartes and explanatory
notes.

Executive instruments are typically written in tfegm of prescriptive
statements, each in a separate paragraph. In rhhedame form as used
in subsidiary legislation, they should:

0] indicate the statutory source under which thegy made;

(i)  be of the type authorized;

(i) include the date when they come into force;

(iv)  start with appropriate headings that identtfg subject matter;
(v)  finish with signifying words and date.

They may be classified, numbered and printed irffardnt series from
legislative instruments (e.g. &overnment Notices, rather than_egal
Notices). But that distinction requires a decision to bedm as to which
category the instruments belong. This is diffiecalborderline cases and,
in fact little purpose is served by doing so. Thacfice is anyway
difficult to sustain if there is no administrativauthority legally
empowered to make a final ruling on the issue.

Many executive instruments are of a routine natwlealing with

frequently repeating matters. In these cases, task is considerably
eased by following the house style as conveyedooy grecedents.
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3.2 Negotiation and Treaty Drafting

Because of the nature of international treatiescwvhin most cases is
based on compromise predicated on political conaiotas, national
interests and expediency, hence the niceties of She cardinal

objectives of the drafting process, namely; claritpnciseness,
comprehensiveness, comprehensibility, consistendycartainty are not
attainable, Where more than three or four languaayes agreed as
authentic versions of the treaty, the issues besaromplicated. In that
it may not be possible to translate words into sBManguages with the
same exactitude as would be the position if onlg danguage is
adopted. Even in domestic legal systems, as wknallv, a word may
conjure different meaning to different users.

Treaty Drafting involves the preparation stage befmegotiation.
Preparation is a vital part of the negotiation psscbecause the degree
of success achieved in negotiation is directly teglato the level of
preparation.

In the United Nation today there are a total of h&mbers. It is very
difficult to frame a convention or treaty in sucimanner as will make it
meet the complete acceptance, i.e. acceptance uwviteservation, of
motley of 166 members, although at a conferenc®lehipotentiaries
called for the adoption of a treaty, there is usuelected a drafting
committee. Yet the drafting committee is always ced with

geographical spread and various legal systems md.mjust as at
municipal level it is imperative for the drafter toe thoroughly
conversant with the substantive law on the sulbjeatier which forms
the basis of his drafting. So also the internati¢ana concerned with the
topic of the treaty must be well understood befbadting commences.

However, where treaty is the product of the prejoayawork of the
International Law Commission, there is the consmhathat the text has
been remitted to various governments, members ef WhN. for
comments, observation, amendments and recommensgafitherefore
the final text produced can be said to represengtneral consensus of
the international community. This in itself will hree the treaty from
ambiguity.

3.2.1 The Preparatory Stage
There should be internal meetings between the diétegto the treaty
negotiation and other interested parties within toentry before the

negotiation takes place. The purpose of these nggetould be to work
out the country’s policy and technical approacth®negotiation.
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3.2.2 Composition of Delegation

The selection of delegates for treaty negotiatisrvery crucial and
important. Ideally a delegation should be comprisgda technical
person or persons who have special knowledge iratba covered by
the treaty, and a lawyer or lawyers conversant thighconstitution, laws
of his country and the law of Treaties.

3.2.3 Venue

The venue of treaty negotiation is very importami/iew of the fact that
financial constraints may prevent a third world oy from sending a
large delegation to negotiations abroad. For examplmay not be
possible to send more than one person to Bilalerastment Treaty
negotiation abroad. But if the meeting were at hoyoe would be able
to field a delegation comprising an economist frigimistry of Finance
or an officer of the Central Bank, an officer o&tMinistry of Foreign
Affairs and an officer from the department respblesifor investment
promotion (Nigerian Investment Promotion Councifidaa lawyer. A
lawyer should always be part of the delegationpraiter how technical
the subject matter of a treaty is. Essentially wihatoes is to set up
rights and obligations for the parties under indional law — a matter
which is better appreciated by a lawyer than artieeh person.

3.3 Types of Treaties

3.3.1 Bilateral Treaties

In dealing with treaty negotiation it is useful tstinguish between
bilateral and multilateral treaties.

Bilateral Treaty negotiation may be consideredezasian multilateral
treaty negotiation since one is more likely to abtzonsensus between
two than among twenty or a hundred States. Bilatezaty negotiation
allows the special circumstances peculiar to theenegotiating states to
be taken into account in a manner which is notasy o duplicate in
multilateral treaty negotiation in respect of tweat a hundred States.

Bilateral treaties are between two party Statesvéver, bilateral treaty
presents a danger because most of the treatieglap@vg countries
conclude are with the developed countries. They umgally treaties
dealing with economic, social and cultural matteus mostly economic
matters such as Trade, Aid, Co-operation Technisdistance and
Investment ProtectionThereforethe developed countries which are
stronger economically and also more powerful intamy terms do exert
unnecessary pressures on the third world countilibs. third world
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countries because of their position are open téoaths of pressures and
persuasions from them.

3.3.2 Multilateral Treaties

Multilateral Treaty negotiation is aimed at arrigimt a point of the
ultimate convergence of the position and policiésmany countries
involved. A multilateral treaty is the one betwesgveral countries. At
the multilateral level of the U.N, it may be mor#fidult to get one
national position reflected in the wider group. Materal treaty offer
weaker countries a kind of protective cover in fasfrgroup solidarity
e.g. Group of 77 in the U.N consisting of 120 coast or the Non-
Aligned movement. It is no secret that it is beeao$ the numerical
strength of the Group of 77 in the U.N that the .A.8oes not like
multilateral diplomacy and as such prefers to dgeet the bilateral
level where it is better able to secure agreemdhtitg policies

3.4 Treaty Negotiation and Drafting

Treaty drafting and negotiation is joined to empbasthe inter-
relationship between the two. Treaty drafting allseone side of a coin
of which the other is treaty negotiation. It is tpeoduct of treaty
negotiation. It is important that it should not$#en as something apart
from treaty negotiation. Its purpose is to finddaage which expresses
the political will of the parties. Since treatigmrticularly multilateral
treaties are negotiated on the basis of a compeompackage and
consensus, the language and formulations mustdieasito satisfy the
interest of all the negotiating states .There ae &aspect of Treaty
drafting that are of crucial importance for mulieal treaty (and even
for a bilateral treaty).

3.4.1 Drafting in the Negotiation Room

This is a stage in treaty negotiation, as negotmafirogresses and states
find that they cannot secure their original positithat they will have to
move away from that position to a point where tigese and take and
trading i.e. this is part of negotiation which risun a reconciliation
and accommodation of views where various formutatiill be
proposed in the effort to find consensus.

3.4.2 Formal Drafting
The second stage in Treaty drafting is the formraftohg which takes
place in a drafting group established to refine ld@guage that has

already been worked out and agreed to at poligoéty- making level.
Its customary function at the multilateral levesestially is to refine the
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language and particularly to ensure that therenguistic conformity
and juridical concordance as between the diffetanguages. Quite
often we find out that an inelegant and vague féatan that has won
acceptance will emerge from the drafting group angjed because the
delegation will argue that any change will upset ttelicate balance
reflected in the compromise formulation.

Take Article 59 of the U.N Convention on the Lawtloé sea. One may
argue that the drafting in terms of precision, ategg, style and length
could be improved. It is such a long convolutedtsece. But that
language represents the political compromise workgdand agreed to
between those who felt that the exclusive econaoie was a zone of
high seas, and those for whom it was a zone obmalijurisdiction.
There is a delicate balance between competingesiereflected in that
formulation, but it is not a matter of languagasit matter of substance
and political accommodation. An example of a vagne ambiguous
formulation is Article 74 (1) of the U.N Conventiom Law of the sea.

Article 74(1) provides:

“The delimitation of the exclusive economic zonéweEen States
with opposite or adjacent States shall be effetiydgreement
on the basis of international law”.

Article 23 of the Convention on the Territorial sea and cardiggs
zone (TSCZ) of 1958 provides:

“If any warship does not comply with the regulagoof the
Coastal state concerning passage through the tteatesea and
disregard any request for compliance which is miadd, the
coastal state may require the warship to leavésetiiorial sea”.

The convention therefore contains no provision eggly allowing or
denying a right of innocent passage to a warshigs leck of clarity has
been repeated in the 1982 Montego Bay conventiotherLaw of the
sea this century. The International Court of Jes(iCJ) in theCorfu
Channels case: UKVA/banca/CJ Reprints (1949) 8, argued that the
right to send warship though territorial sea isliegh

3.5 Implementation of Treaties

Ratification is the end product of any treaty arsl the mode of
ratification varies from country to country, so althe mode of
implementation varies in some jurisdictions. Leafisihns may not be
necessary to bring a treaty into effect at the dstimdevel. Once the
State has ratified the treaty, it becomes opera/@ matter of course
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and the court will take judicial notice of suchraaty when a matter
relating to any of its provision falls due to becidied by any court. The
United States of America provides a good exampheerd, Article VI
section 2 of the American Constitution stipulatkatttreaties are “the
supreme law of the land”.

The German Constitution contains far reaching miows to the effect
that international law is treated as an integral pmunicipal law.

In Britain treaty — making power is vested in thee@itive which in

British constitutional law is the crown. The bingiforce of a treaty is a
matter of international law. The British practice that a treaty is
required to be implemented by an enabling legshati

A mere general or vague allusion to the treaty intaute is not
sufficient to constitute the necessary legislativglementation. One
exception is the constitutional convention knownths “Ponsonby
Rule” whereby treaties, subject to ratification ke before both House
of parliament for a period of 21days before theegoment proceeds to
ratification by submitting them to the sovereigmnc® negotiation of
treaties are often conducted in secret in the lpaishowadays there is
increasing tendency not only to keep parliamentrimed but also to
invite expressions of opinion before the crown lfywa@ommits itself.
e.g. the Maastricht Treaty on European Union.

3.5.1 Nigeria Practice

The practice in Nigeria before independence andil wetcently,
Nigeria’s domestic law relating to treaties hasrbebaracterised by
neglect and lack of co—operation. Right from thaetiof the Clifford
Constitution in 1922, the British Colonial Suzeramposed a limitation
on the Legislative Council regarding issuance dir@ance which could
affect rights and obligations emanating from tresitiapplication to
Nigeria (see Nigeria (Legislative council) orderemmuncil Nov 21,
1922.). Even the Macpherson Constitution of 195iciwivas thought to
be a little more progressive than the 1922 empaividre governor of a
region to disallow any Regional Law which would beonsistent,
inter-alia with treaty obligations of Nigeria entered into i behalf by
the colonial government.

Surprisingly, after independence, Nigeria exhibitbeé same lacuna
prevalent in the constitutions of commonwealth fatdens most of
which lacks clear — cut provision on the treaty—mgkpower of the
State and instead, as usual with commonwealth #ides approached
the issues by way of treaty implementation. Thisdemcy has been
exhibited in all the Nigeria constitutions from emkendence to now.
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When Nigeria became independent in 1960, the fictument which
involved treaty implementation was the Devolutioredty/Agreement
of October 1, 1960 between the outgoing British &awment and the
first Nigeria Prime Minister at independence, Sibubakar Tafawa
Balewa.

In two terse clauses the agreement reads as follows

0] all obligations and responsibilities of the Goveemn of the
United Kingdom which arose from any valid interoatl
instrument shall henceforth, in so far as suchrimsént may be
held to have application to Nigeria, be assumed thg
Government of Nigeria.

(i)  The rights and benefits enjoyed by the Governmétiie United
Kingdom by virtue of the application of any sucliemmational
agreement to Nigeria shall henceforth be enjoyed thy
Government of Nigeria.

Note the extra—territorial effect of the British IGoial Laws Validity

Act 1865. This was applicable to all British donans and colonies
except the Channels Islands and the Isle of Mamdial It stipulated
that a Colonial Act: (i.e. Measure Passed by arsaldegislature) was
absolutely void and inoperative if repugnant to lismgLaw.

Note the changes brought about by the Statute atMiester 1931 — It
removed restrain on Legislative powers of the Dooma by exempting
them from the operations of the Colonial Laws Vi&§idAct 1865. The
restrains in respect of colonies remained.

Provisions of Nigerian Constitutions as they relateto Treaty
implementation

0] The 1960 Independences Constitution
Section 69 provides:

“Parliament may make Laws for Nigeria or any phgreof with
respect to matters not included in the legislatise(i.e. neither
in exclusive legislative list nor in the concurrdagislative list
and the residuary legislative list) for the purpos@mplementing
any treaty convention or agreement between therdéde and
any other country or any arrangement with or denisof an
international organization of which the federatisna member.
Provided that any provision of Law enacted in parge of this
section shall not come into operation in a Regiotess the
Governor of that Region has consented to its hasffert.”
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(2) The 1963 Republican Constitution

Section 74 of the Constitution of the Federatio63,9vhich dealt with
treaty implementation, was worded as that of thé01€onstitution
guoted above.

(3) The Constitution of the Federal Republic of Nigerial979

The wording of Section 12 of the Constitution o thederal Republic
of Nigeria 1979 is entirely different. It providas follows:

Section 12.(1) “No treaty between the Federatiorammy other
country shall have the force of law except to theet to which
any such treaty has been enacted into law by theoriNd
Assembly”

(2) The National Assembly may make laws for the
Federation or any part thereof with respect to emattnot
included in the Exclusive legislative list for thmurpose of
implementing a treaty.

(3) A bill for an Act of the National Assembly pask
pursuant to the provisions of subsection (2) of tection shall
not be presented to the President for assent aalll bt be
enacted unless it is ratified by a majority of @#le House of
Assembly in the federation.

It is the problem of domestic implementation thatkes the U.S.A shy
away from adopting many International Labour Orgaton (ILO)
Conventions as they deal with matters in most cestsn the purview
of State Component Units of the American Federation

(@) The provisions of the treaty or some of theat tre consistent
with the provisions of the Statute may be embodedthe
domestic statute, thus producing a version thatsrtbe needs of
the local legal system. See the Geneva Conventin Al the
Act did was to lift some articles of the various rnéea
Convention Acts and marry them to the local statotecerned.

One disadvantage of this approach is that it mdjat@ against
harmonious and uniform application of the treatyalhmember
states parties to the treaty, since the Bill to lement the
Convention may not adopt language taken from thev€ation.

(b) A second method is to directly enact the treiaty state the

provisions of the treaty as they are in the tredti the provision
that they are thereby to have effect as domesiicsLa
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It wound appear that Section 12 of the 1979 & 1€@8astitution
of the Federal Republic of Nigeria envisages aasibn in which
a statute has to directly enact a treaty befocarnthave the force
of law or become operative in Nigeria.

(c)  The third method is where the statute setglmitonvention in a
schedule and endows it with the force of law. ThEswhat
happens at present in practice. For example, inc#se of the
African Charter on Human and Peoples’ Right (Resifion and
Enforcement) Act, the Charter was reproduced varbat the
Schedule to the Act and then references made irotig title,
preamble, short titte and commencement to the €hartd to the
effect that it shall have the force of law.

4.0 CONCLUSION

In conclusion, bear in mind that the provisiondhs Interpretation Act
relating to written laws do not apply to executiwestruments.
Preparation is a vital part of treaty negotiatioogess. There should be
internal meetings between the delegation to thatytreegotiation and
other interested parties within the country befttre negotiation takes
place. The selection of delegates for treaty nagonh is very important.

5.0 SUMMARY

In this unit, we considered drafting of executimstruments and treaties.
You should now be able to draft them accordingly.

With practice and experience you will make theséens your own. For
your present purposes you should feel confidertt thasked to draft a
subsidiary instrument, you know how to proceed, twbaook out for
and how to put together the particular type ofrunsient required, with
all its characteristic features

6.0 TUTOR-MARKED ASSIGNMENT
How are treaties enforced in Nigeria?
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