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1.0 Introduction



At the beginning of a Bill, drafters conventionailhzlude a number of provisions to
perform mainly technical functions. Most of thegerat contain substantive rules of
law. They play important functions in establishthg authenticity of the instrument, in
supporting its operation and use; and ensuringtbtigahew law is compatible with
existing legislation.

LED: 702 (Legislative Forms and Arrangement of psmns), deals with a series of
provisions that usually are found at the beginmifg Bill. It also deals, separately,
with matters that are closely connected with twtheftopics examined in the
preliminary provisions - interpretation provisiogsd application provisions.

2.0 Learning Outcomes
By the end of this course, you should be able, whafting a Bill to:

0] Draft provisions that appear as the preliminarygions in Bills in
Nigeria;

(i) Provide appropriate definitions or other interptietaprovisions for a
Bill;

(i)  Draft appropriate application provisions.

There are a number of Self-Assessment Exercisaswilbneed a number of study
sessions to complete it. The text is written so yioa can make a convenient break
after completing any of the units.

3.0  Working through this Course

To complete this Course, you are advised to readtiindy units, read recommended
books and other materials provided by NOUN. Eadhagntains Self -Assessment
Exercises, and at points in the course you arenestjto submit assignments for
assessment purposes. At the end of the course,igherfinal examination. The course
should take you about 15 weeks to complete. Yolfind all the components of the
course listed below. You need to allocate your timeach unit in order to complete
the course successfully and on time

4.0 Course Materials

The major components of the course are:
Course guide

Study units

Textbooks

Assignment File

Presentation schedule

orwnNPE

5.0 Study Units
We deal with this Course in 12 study units divid@d 3 modules as follows:



Module 1

Unit 1 Drafting preliminary provisions

Unit 2 How to draft long titles and preambles

Unit 3 How to draft words of enactment and shale ti

Unit 4 How to draft commencement and duration provisions
Module 2

Unit 1 Interpretation clauses and use of defingion

Unit 2 Composing labeling and stipulative definiso

Unit 3 The syntax of definitions & drafting integgation provisions
Module 3

Unit 1 Purpose clauses

Unit 2 Application clauses

Unit 3 Temporal application

Unit 4 Provisions binding the state

Unit 5 Extra-territorial extension

Each study unit consists of one week’s work antliohes specific objectives;

directions for study, reading material and Self-@sssnent Exercises (SAEs). Together
with some Tutor Marked Assignments (TMAS), thesereises will assist you in
achieving the stated learning objectives of théviddal units and of the Course.

6.0 Textbooks and References

Certain books have been recommended in the coYioseshould read them where you
are so directed before attempting the exercises.

7.0 Assessment

There are two aspects of the assessment of thisesahe Self-Assessment Exercises
(SAEs)/ Tutor Marked Assignments and a written exation. In doing these
assignments, you are expected to apply knowledgeiracl during the Course. The
assignments must be submitted to your tutor fan&drassessment in accordance with
the deadlines stated in the presentation scheddl¢haAssignment fileThe work that
you submit to your tutor for assessment will caiont30% of your total score.

8.0 Tutor Marked Assignment (TMA)/Self-Assessment kercise (SAE)

There is a Tutor Marked Assignment and Self-Assessiaxercise (SAE) at the end
of every unit. You are required to attempt all éissignments. You will be assessed on
all of them but the best 3 performances will beduse assessment. The assignments
carry 10% each. Answers to the SAE are also provadeéhe end of every unit

9.0 Final Examination and Grading

The duration of the final examination (PoP) for LED2 — Legislative Forms &
Arrangement of Provisions, is three hours and eeitry 70% of the total course grade.
The examination will consist of questions, whicfle@ the kinds of self- assessment
exercises and the tutor marked problems you haadqursly encountered. All aspects
of the course will be assessed. You should usgrtteebetween completing the last



unit, and taking the examination to revise therentourse. You may find it useful to
review your Self- Assessment Exercises and TutakbthAssignments before the
examination.

10.0 Course Score Distribution
The following table lays out how the actual courssking is broken down.

Assessment Marks

Assessments based on Self-
Assessment Exercise and marked | Totals 30%
assignments

Final examination 70% of overall course score

Total 100% of course score

11.0 How to get the most from this Course

In distance learning, the study units replace ¢leéurer. The advantage is that you can
read and work through the study materials at yazepand at a time and place that
suits you best. Think of it as reading the lecinstead of listening to a lecturer. Just as
a lecturer might give you in-class exercise, ydudg units provide exercises for you

to do at appropriate times.

Each of the study units follows the same formae fitst item is an introduction to the
subject matter of the unit and how a particulat isnintegrated with other units and the
course as a whole. Next is a set of learning olvext These objectives let you know
what you should be able to do by the time you l@rapleted the unit. You should use
these objectives to guide your study. When you fianghed the unit, you should go
back and check whether you have achieved the olgscif you make a habit of doing
this, you will significantly improve your chancekpassing the course.

Self- Assessment Exercises are interspersed thootigiie units. Working through
these tests will help you to achieve the objectofethe unit and prepare you for the
assignments and the examination. You should do alfhAssessment Exercise as
you come to it in the study unit. There will be ex#es given in the study units. Work
through these when you have come to them.

12.0 Tutors and Tutorials

There are 12 hours of tutorials provided in suppbthis course. You will be notified
of the dates, times and location of these tutqrtalgether with the name and phone
number of your tutor, as soon as you are allocatedorial group.

Your Tutor will mark and comment on your assignmsekeep a close watch on your
progress, and on any difficulties, you might end¢euand aid you during the course.

You must send your Tutor Marked Assignments to yator well before the due date.
They will be marked by your Tutor and returned do as soon as possible.



Do not hesitate to contact your tutor by telephone-mail if you need help. Contact
your tutor if:
1. You do not understand any part of the study unithe assigned readings;
2. You have difficulty with the self- assessment eis=s;
3. You have a question or a problem with an assignnvétti your Tutor’s
comments on an assignment or with the grading @fsaignment.

13.0 Summary

Although you have come across most of the matiscsidsed here in earlier courses
and Drafting Projects, LED702 contains much thatei&. This offers an opportunity
both to put your present knowledge into a moressyatic framework and to look in
detail at some of the finer points.

We wish you success with the Course and hope thatwll find it both interesting
and useful.

This course deals with a series of provisions tisailly are found at the beginning of
a Bill. It also deals, separately, with matterd #r@ closely connected with two of the
topics examined in the preliminary provisions eipiretation provisions and
application provisions. The aim of this coursenii¢lp you become familiar with the
way preliminary provisions are dealt with in Nigeend to compare our local practice
with developments elsewhere.
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MODULE 1
UNIT 1 DRAFTING PRELIMINARY PROVISIONS

CONTENTS

1.1 Introduction

1.2 Learning outcomes

1.3 Drafting Preliminary Provisions

1.3.1What matters are usually contained in preliminagvsions?
1.3.2The order in which preliminary provisions are tyglg set out
1.3.3What is a road map clause?

1.3.4The purposes a road map clause serves

1.3.5 Other preliminary information that may benped with a Bill
14 Conclusion

15 Tutor Marked Assignment (TMA)

1.6 References/Further Readings

1.7 Answer to Self-Assessment Exercise

1.1 INTRODUCTION

This unit describes shortly the conventional areangnt of preliminary provisions and
technical apparatus that commonly appears at tip@miag of legislation. Some of
these are features that you must provide as amadtteurse; others you can introduce
to facilitate the use of the instrument.

1.2 Learning Outcomes
By the end of this unit, you should be able to:

0] Determine what matters are included in prelimiraugvisions in Nigeria;

(i)  Familiarize yourself with the kinds of editorial tedal that may accompany
legislation.

This is a short introductory unit that you shouéddble to complete quickly. The
legislative features described are developed imtaim in the subsequent units.
However, one topic, “road map clauses”, introduregnnovative device that is used in
legislation in some jurisdictions to help readémd their way around substantial or
complex instruments.

The material on non-legislative information mayuieg a little more attention as this is
not elaborated elsewhere. In both cases, it is itapbto familiarise yourself with local
practice.



1.3 Drafting Preliminary Provision

1.3.1 What matters are usually contained in prelinmary provisions?

Drafting conventions about the use and style, efiminary provisions differ between
Acts and subsidiary legislation. The following @sréire mainly concerned with Acts.

Certain provisions, typically treated as prelimyanust always be included in a Bill:
- the long title

- words of enactment

- the short title.

In some jurisdictions (including Nigeria), commemant provisions and purpose or

objects clauses have also become standard. Theprthesions discussed in this unit
are used only when the circumstances of the péati@&ill require, although the great
majority of Bills today contain interpretation pisions.

1.3.2 The order in which preliminary provisions aretypically set out

When all the matters in this unit are included egiminary provisions in a Bill, they
are typically set out in the following order:

- the long title

- preamble

- words of enactment

- the short title

- commencement provisions
- interpretation clauses

- purpose clause

- application clauses

- duration provisions

The long title, any preamble and the words of enaat come first and, in that order,
but the actual order of the others is dictated bgtlocal convention and the needs of
the particular instrument.

However, in some jurisdictions, some or all of thkowing are, by local convention,
included as final, rather than preliminary:

- the short title;

- commencement provisions;
- interpretation clauses;

- application clauses.

- duration provisions.



1.3.3 Other preliminary information that may be printed with a Bill

Four types of introductory material may be provi@gdhe beginning of a Bill. None
has legislative effect. When provided, they predbdepreliminary legislative
provisions.

0] The date of commencement or assent

Conventionally, preliminary provisions include @e&laon a separate line, immediately
below the long title. The entry typically appearsquare brackets. In some
jurisdictions, this is the date of assent; in athéris the date of commencement. If the
date of commencement is the date of assent, itas/k when the Act is printed and
can be included. If the Act comes into force atar date, the space has to be left
blank. If Act is reprinted, e.g. in a Revised Edlitj the commencement date is inserted
then.

(i) An Explanatory Memorandum

This sets out the objects and reasons for theaBdlis presented to the Legislature to
inform the members about the aims of the Bill aadridividual clauses. It is not
typically printed as part of the publishédt However, in some countries it is
published, either separately or alongside the &utl, may be referred to in order to
help interpretation. But its principal functiontcsenable users to gain a fuller
understanding of what the legislation is aboutatStwo functions of explanatory
memorandum). There is a trend to provide, by me&fExplanatory Notes”, very
much fuller explanations than in the past.

(i)  An Arrangement of Sections

This list, in their legislative order, the headingsction numbers and section notes used
in the Act. It is typically provided only for tho®ills of some length. Itis in effect a
table of contents, though it is variously descrilaternative headings are "Table of
Provisions" or "Analysis". Its preparation is liggb be your responsibility when

drafting the Bill. These tables can be construetgidmatically using appropriate word-
processing software, thereby reducing the possilaifidiscrepancies between the
entries as they appear in the text and as theyaappéhe table.

(iv) A Readers' Guide

Such a guide is typically provided in a long andhpéex Bill, to give guidance about
its structure and organization. This enables usefiad their way more rapidly through
its provisions. These aids to understanding are not statutory piong. They are
editorial features. But gsart of your drafting duties you must check therfolethe

Bill finally goes for printing bottas a Bill and later as an Act.



1.4 Self- Assessment Exercise (SAE)

In what order are preliminary provisions typicadlst out in Nigeria? Use a recent
statute as a guide.

1.5 CONCLUSION

Reader’s guide aids to understanding are not stgtptovisions. They are editorial
features. But agart of your drafting duties you must check therfobeethe Bill finally
goes for printing botlas a Bill and later as an Act.

The following units look more closely at provisiothgt conventionally appear at the
beginning of legislation, and in particular howythmeight be drafted.

1.6 REFERENCES/FURTHER READINGS
Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Adubi C.O (2012) Legal Drafting, Conveyancing LaWills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

1.7 Answer to SAE

Preliminary legislations are normally arranged gdime Evidence Act as a guide in the
following order:

-Long Title

-Preamble
-Commencement
-Enacting Clause
-Establishment Clause
-Interpretation Clause
-Short Title
-Application

10



UNIT 2 HOW TO DRAFT LONG TITLES & PREAMBLES
CONTENTS

2.1 Introduction

2.2 Learning Outcomes

2.3 How to draft long titles & preambles
2.3.1Long Titles

2.3.2 What purposes do long titles serve?
2.3.3 How a long title should be drafted

2.4 Preambles

2.4.1 What purposes does a preamble serve?
2.4.2 When to use a preamble

2.4.3 Drafting a preamble

2.5 Conclusion

2.6 References/Further Readings

2.7 Answer to Self-Assessment Exercise SAE

2.1 INTRODUCTION

This unit deals largely with technical featuresiis that appear at the beginning of
legislation. The bill must carry a long title trdgscribes the effect of the instrument.
We also look at preambles, though these are lesstoslay in most places than in the
past.

2.2 LEARNING OUTCOMES
By the end of this unit, you should be able to:

® Draft long titles;

(i)  Draft preambles.

Your aim in this unit is to become familiar withetfe devices and in particular how
they are dealt with in Nigeria. It is important tlyau follow the local practice
correctly. These are not difficult issues, so dwHd be possible to complete this unit
fairly speedily.

2.3. HOW TO DRAFT LONG TITLES & PREAMBLES

2.3.1 Long titles

A long title is an essential feature of any Bilingdrafted for introduction into the
Legislature. They are not found in subsidiary ligisn, or in decrees or similar

11



instruments made by the legislative authority in4Rarliamentary systems (e.g. a
Military Council).

2.3.2 What purposes do long titles serve?

(A) asa procedural device

The long title was originally devised for Legislegbbenefit when considering the Bill.
This is still one of its purposes in a number oigdictions. For it sets the bounds to the
Bill; amendments "beyond the scope” of the long t#till be ruled out of order. Before
any such amendments may be considered, Parliamesttfarmally agree to the
amendment of the long title. As a result, the ltitlg can be used to restrict the range
and, therefore, the number of amendments that maytinduced. You may be asked
to do this where a Bill is likely to excite a lot @pposition. But as a matter of drafting
routine, make sure that all the provisiongwéryBill are within the scope of its long
title. It is basically that part of the statutettdascribes the aim the statute is designed
to achieve

Not all countries apply procedural rules of thiscki Amendments are generally
allowed even though they are not strictly withie 8tope of the long title. In that case,
long titles serve a different purpose.

(b)  As an explanatory and interpretative device

The long title is more typically used as a wayrdgbrming both the Legislators and the
ultimate users what the Act sets out to do. Butesihis enacted, and subject to
amendment, courts treat it as an intrinsic integtings aid. It provides a guide to the
scope of the Act, when there is ambiguity or urasty in the meaning of its
substantive provisions.

The drafter's prime objective is not to provideashto deal with ambiguity, but rather
to:

0] describe the principal ways in which the Bill wikhve effect upon existing
law;

(i) Indicate the central features, or legal mechanesmgloyed, in the legislative
scheme underlying the Bill.

The policy objectives underlying the Bill are nsually stated in the long title; they
are to be inferred from the nature of the changebke law that the long title says are to
be made. Long titles set out "the purposes" olagon only in this limited sense of
stating the ways in which the Act will have effegton existing law.( Explain the
advantages of the use of Long title in a legisigtio

12



Example Box 1

An Act to make further provision for the tenure of judiafice; to constitute a Judicial
Commission for Nigeria, to confer on the Commisdiamctions with respect to judicial
education and complaints against Judges and attieigl officers; to provide for their
suspension, removal and retirement in certain oigtances; and for connected purpose

The purposeof this Act appears to be to strengthen the indepece of the judiciary,
the same time making it more accountable for thg vearries out its functions. But
the long title concentrates upon the major legahges instituted by the law that will
achieve that purpose.

}S.

2.4 Self-Assessment Exercise 1

Read the following typical long titles. In the spagrovided, note down what you th
theunderlying policyor purposeof the Act to be.

ink

1. An Act to enable effect to be given in the Fed&apublic of Nigeria to the
African Charter on Human and People's Rights madanjul on the 19th day of
January 1981 and for purposes connected therewith.

2. An Act to provide for the establishment of a Cdorteal particularly with
firearm offences and for purposes connected thénewi

(c)  As a descriptive device
Some jurisdictions have gone further in limiting flong title, by using it merely to

state succinctly the general subject matter oftte This approach assumes that there

is a homogeneous theme throughout the Act.

Example Box 2

An Act relating to Gun Courts
An Act respecting the tenure of judicial office

An Act to give effect to the African Charter on Hamand Peoples' Rights

13



The drawback of this style is that the long tigeves no distinctive purpose in the Act.
It offers little more than a repetition of the shtite (see below). But long titles in this
form could become more common if greater use isendgurpose clauses.

However, this style is used, almost universally,doe type of legislation - Acts that
have as their sole purpose the amending, consolijaepealing, or repealing and re-
enacting, of earlier legislation (or any combinataf these). The long title then merely
states that existing law is affected by one orotifieghese processes.

Example Box 3

|An Act to amend the Judicial Officers Act 1987.

\An Act to repeal and re-enact, with amendmentsEtingloyment Act 1980.

An Act to consolidate the Housing Act 1976, andaierrelated provisions, with
amendments to give effect to the recommendatiomiseof aw Commission.

|An Act to repeal the Gun Court Act 1974,

If any of these Acts contained other substantiviier® e.g. transitional provisions, the
title might continue:

An Act to repeal the Gun Court Act 1974, dodconnected purposes

2.3.3 How a long title should be drafted
Self- Assessment Exercise 2

Examine carefully how long titles are printed irr ¢egislation. In particular check thg
format, the font size and the use of capitals, ssstans between different purposes jand
a final full stop.

1%

Add a typical precedent illustrating these featuoegour collection of documents

You may draft a title when you start on the Bitiptigh it can equally well be left until
your work is more advanced. Treat this as a worHirggt only. The final version can
be finalized only after the contents of the Bik aettled.

Include all the principal innovations that the Bilekes, and do so in generalized
terms, as "an Act to [do something]". Use genesiais (i.e. refer to classes of case -
which means that plurals without "any" or "the" appropriate), unless referring to
specific matters.

14



Example Box 4

An Act to licence second-hand dealers.

An Act to provide for the rules of evidence in dsuto authorize the administration f
oaths, and the performance of notarial acts, byesgmtatives of overseas countries jand
by representatives of the Crown overseas; andoionected and incidental purposes.

A number of expressions are in common use (in @adid those for amending or
repealing ActsExample Box 3 for indicating the new arrangements which the Act
will make:

"to provide for [as to] [regarding] [with respedit...... ;
"to make further [better] provision for ....... "
"to authorise ...... "

"to enable ...... "

"to establish ..... "

"to prohibit ...... " "to
restrict ...... " "to regulate .....
by...... "

Precedents can be very helpful in extending yopenteire of expressions.

Choosing the most appropriate term should confirryoiur own mind the principal
legislative devices that your substantive rulestasgve effect to the legislative
proposals. Choice of words is as important herelsesvhere. Although long titles do
not comprise complete sentences:

0] they must still be grammatically correct;

(i)  they should not use abbreviations (e.g. "etc.");

(iif)  they should not use superfluous, inaccurate ore@iihg expressions.

Since long titles are part of the Act, its intetat®n provisions (and the Interpretation
Act) apply and can be relied upon. But in the iests of clear communication, always
consider whether a fuller form than a definitiormtenay make a purpose in the long

title clearer. It will be read before the definii®have been looked at.

Example Box 5

Even though the Bill contains a definition of "Corission” to mean "the Commission
for Refugees", the long title should state:

An Act to establish the Commission for Refugees.

15



Where the Bill has several main functions:
0] identify each of them in the long title;

(i) Start with the principal one, and then follow theler in which the Bill deals
with them (which is typically the descending ordéimportance).

If your Bill has several Parts, consider whetherhelaas a distinctive function that
should be stated in the title. In that case, tbeder should follow the order of the
Parts.

If there aresubsidiarymatters included in the Act not directly coveredthg statement
of the principal purposes, refer to them by sontehzall phrase as:

"for related [connected] [incidental] purposes".

In some jurisdictions, the practice is to add ‘Gthver purposes". However, this
suggests that there may be a matter of importantteeiBill that has not been referred
to, which is not the case if you use one of thase mentioned. In any case, avoid
archaic phrases such as "connected therewith" ibn the matters aforesaid".

Since the structure and the contents of the Bilf steange as the drafting progresses,
your initial draft of the long title may require wh@ication. Confirm it or revise it in the
final stages of drafting.

2.4 Preambles

Preambles are found less frequently; but you neeaderstand when they can be of
value.

2.4.1 What purposes does a preamble serve?

A preamble is a preliminary statement that explaihy legislation is needed, in
contrast with the long title which states the mamgal changes the Bill is to make to fill
that need. It typically contains a "recital" of ttiecumstances that made legislation
necessary (i.e. the mischief which it is desigreeckmedy) and reasons why it is
considered expedient to enact the legislation noavia this form. Preambles are used
today rather less than in the past; many draftemsider them to be redundant. These
matters can be better dealt with by purpose clauses

See the 1999 Constitution for example of a preamble
2.4.2 When to use a preamble

The kinds of matters for which preambles are filind from time to time are the
following:

16



(a) Private Bills

In countries that have special procedures for pgilegislation, the Standing Orders of
the Legislature may require a preamble to be uBed.legislation is based on a
petition, which the Bill uses the preamble to citke promoters of the Bill may also be
called upon to "prove the preamble”, that is, tdua@ evidence and be examined in the
Legislature on the expediency of enacting the Bilithe reasons given in it.

(b) Public Bills
In public legislation, preambles may be usefultfa following:

0] Bills of constitutional importance

Preambles are still to be found in the Constitytmmin Acts making major
amendments to the Constitution, in Acts of sigifice in the governance of the
country, or in Proclamations inaugurating majornges or decisions of moment. They
typically contain high-sounding and rhetorical laage, and little of legal importance.

Remind yourself of the preamble in the 1999 Coumistih, does it match the description
just suggested?

However, in some systems (e.g. Canada), they &k asmmonly to support the
constitutionality of legislation when they are mesglanatory than mere rhetoric.
Since they are admissible in court, they may bera®st presumptive value and may
influence judicial conclusions. They may also bedutor political purposes as
justifications for the legislative change.

(i) Bills of international importance

A preamble may record that the Bill is enactedite gffect to a named international
agreement, in particular, legislation implementingltilateral treaties. See for
example, the African Charter on Human and Peoiteghts (Ratification and
Enforcement) Act.

(i)  Bills of a historic nature
A preamble may be used to record some notable ewsnh has led to the enactment.
They provide a record for posterity.

(iv)  Bills concerned with personal or private interestonly

Again, the preamble may explain the reasons foettatment, pointing out that it is
enacted to deal with a matter affecting a particugerest group, in that way, e.g.
giving effect to an agreement with Government.

There are three main reasons why preambles aradesstoday than in the past:

1. Since the preamble is concerned with policy consititens, it could become a
focus of Parliamentary debate, which the promatétke Bill would rather have
directed to the substantive rules which give eftedhe policy. Drafters are usually
discouraged by their clients from providing furtiegportunities for general debate on
the aims and policy of the Bill. At the same tirdegfters have been asked to provide a
preamble precisely so that debate can be defléiedthe substantive provisions.
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2. The legislature can be provided with the backgroamd reasons for the Bill by
other means, for example, Brplanatory Memorandum.

3. If policy objectives need to be articulated in Bi# itself, it can be better done
by a purpose clause in the body of the instrun#esnan aid to interpretation, the
preamble is reluctantly invoked by the courts sim&tands outside the substantive
rules. It is generally not referred to when thestabtive rules are seen to be plain and
unambiguous. (Indicate one instance where a preaisibot used). A purpose clause
is a better bet in this respect.

Preambles are even rarer in subsidiary instrunea@sywhere. But many jurisdictions
have in practice stopped using preambles in legsialtogether, though they are still
common in international instruments or may stillused by lawyers in legal practice.
The preamble usually follows the long title. Wh#rere is no long title, it comes after
the commencement date. Preambles usually commeticéhe word “Whereas” (How
do you identify a preamble in a legislation?)

If preambles are in use, there should be a spexaabn for inserting one in the
particular Bill. Provide one, not as a device tsistSn interpretation of the legislation,
but because there is a convincing need to expidine legislation the setting in which
the legislation came to be enacted. As Thorntortloodies (p.197), they are better
preserved for exceptional Bills.

2.4.3 Drafting a preamble
Typically, preambles contain a recital of the pirad reasons for enacting the Bill:

(a) the first reason prefaced by "Considering that’Recognizing that” or
(more archaically) “Whereas", and those that folloyw'and considering that” or
“further recognizing that” (or “and whereas");

(b)  the last stating the conclusion to which the presip stated reasons lead, e.g.:
and recognizing that [whereas} it is expedientdio¢ effect to the Convention on
Endangered Species]:

(c) draft the reasons in the recital in descriptiventthat clarify the circumstances
leading up to the legislation.

But you may be expected to use a rather more foamdiceremonial style for
instruments of high importance (such as the Cartgiit) or when recording some
noteworthy event. However, the rather pretentiayes of the past, which make much
use of archaic words, such as "aforesaid", "sddlVers" and "desirous", are not
necessary to produce a memorable sounding intrimautct the Bill.

2.5 CONCLUSION

Long title is an essential feature of any Billinftorms users what the Act sets out to
do. Itis an intrinsic interpretative aid. Preambdevever is a preliminary statement
that explains why legislation is needed, in cortvath the long title which states the
main legal changes the Bill is to make.
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2.6 REFERENCES

African Charter on Human and Peoples’ Rights (Ratifon and Enforcement) Act cap
A9 Laws of the Federation of Nigeria 2004.
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2.7 Answer toSelf-Assessment Exercise 2

The underlying policy or purpose of the legislatappears to be:

1.to increase and improve the ways in which the peopNigeria can seek and obtain
the protection of the law in their enjoyment of @erange of human rights.

2.to reduce the number of crimes committed by perssimg) firearms.

In neither case are the policy objectives statatieriong title. They merely describe
the technical reasons for legislating.
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UNIT 3 HOW TO DRAFT WORDS OF ENACTMENT &
SHORT TITLE

CONTENTS
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3.6 Answer to Self- Assessment Exercise (SAE)

3.1 INTRODUCTION

This unit deals with short title by which a Bill jae cited and an enacting formula
that indicates its origin and authenticity.

3.2 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

(1 Explain the purposes words of enactment sefije;
Describe how words of enactment are dealt witl; (i
Explain the purposes a short title serves.

3.3 HOW TO DRAFT WORD OF ENACTMENT & SHORT TITLES

3.3.1 The purpose words of enactment serve

Precise words are required in Bills to show thdauity by which the legislative power
is exercised. These are known as "words of enadtpiéme enacting formula” or
"enacting provisions". (Explain the purpose of woad enactment in legislation). The
forms used in Acts are different from those in sdibsy legislation. The equivalent
authorizing words in subsidiary legislation are[tegth later.

This formula states that the Act has completecptper law-making process. It is an
essential element in all common law jurisdictiogach of which has its own distinctive
words of enactment. These may be simple or elaboféie required formula is
frequently prescribed by law, e.g. in the Constiubr the Interpretation Act.
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Words of enactment main purpose is the establishofehe Act, to give it
permanence, uniformity and certainty. The styldrafiting enacting clause also
depends on the type of government in place. i.glvehet is a Parliament under the
democratic, military or civilian regime.

Example is:

“ENACTED by the National Assembly of the FederaLBkpof Nigeria as follows:
OR IF UNDER MILITARY

“THE FEDERAL MILITARY GOVERNMENT hereby degrees &sllows:”

Alternative words of enactment may be specifiedufee for specified classes of Acts
(usually to indicate that a special Parliamentancpdure has been followed for Bills
of constitutional significance, e.g. amendmenthef Constitution). In cases where
legislation is silent, the words are a matter afvamntion, and new forms may be more
easily adopted.

3.3.2 How words of enactment are dealt with

The words, by convention, are placed immediatefgrgesection 1, that is, after the
long title, the commencement date, and the prearilday. Follow the exact formulae
in use. If different formulae are used for differearposes, make sure that you are
using the correct one. Typically, words of enacttragr omitted from Acts reprinted in
a Revised Edition, as they have performed theictian.

3.3.3 The purposes a short title serves

Naming titles are found in all Acts (“short titlednd subsidiary legislation (“title”) that
consists of regulations, rules or similar legistatinstruments. (They are not usual in
proclamations or orders merely declaring, applyingxempting cases from the parent
Act). The title may appear in a separate sectiahijths often contained in the first
subsection of a section that also deals with conseraent. The short title is the name
by which the law is to be identified and cited. Rigle the long title reads as follows,
“An Act to provide for the law of evidence to bepdipd in all the judicial proceedings
in or before courts in Nigeria”. Consequently, shert title adopted which reads:
“Evidence Act”

The short title is dabel for the Act. Like any label, it is used both toicate the
contents and to make the container easy to find@neffer to. In Vacher & Sons Ltd v
London Society of Compositors (1913) AC, 107, Lbdtditon described the short title
as “statutory nickname to obviate the necessigiwéays referring to the Act under its
full and descriptive name.

Example Box 2

Short title.
1. This Act may be cited as the Firearms Act 1993.

Title and commencement.
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1.-(1) these regulations may be cited as the ElectionsglLGovernment) Regulation
1975.

(2) These regulations come into force on 1 Janing.

Exceptionally, a short title can be referred totfe purposes of interpretation, but as a
drafter, see it rather as serving to facilitate:

0] citation (e.g. in other legislation, in legal documents amiings, and in
court);

(i)  reference and retrieval(e.g. from tables of legislation or an index).

3.3.4 How a short title should be selected

Your instructions may well contain a title underighthe matter has been approved by
the client Minister or the Executive. Although ttteice of title is that of the Minister
(or Executive) in the last analysis, typically Lelgtive Counsel’s advice will carry
considerable weight. Try to choose one that wilbb#éh convenient and helpful. Put
yourself in the place of users. They will be gratdfyour short title shows these
characteristics:

0] it is short even snappy;

(i) it provides araccurate though generalized, indication of what they capeet
to find in the instrument;

(i) it is distinctiveandunique and there is no likelihood of confusing it wittiets
to other legislation;

(iv) Itiseasy to speak alou@.g. in court), and to remember.

Example Box 3

Avoid a tongue-twisting title, such as the follogin

Seaside Sale of Seashore Shells Act 2004

(@)  Single subject Bills

If you are drafting a Bill that is to contain atlet principal provisions on a general
subject, use a simple expression, even single Watddescribes that subject. If the
subject concerns a class of persons, do not adg@astrophe (') after the person, unless
it is to be followed by an item thhelongsio the person. Otherwise, you give the
impression that thAct belongs to the person!
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Example Box 4

Customs Act 1994; Housing Act 1995; Motor Vehicled 1996; Road Traffic Act 1997;
Marriage Act 1998; Firearms Act 1999.
Second-hand Dealers Act 2002 (which must not havagpastrophe)

Second-hand Dealers' Premises Act 2003 (where@straphe is essential)

(b)  Amending and repeal Bills

Most short titles for single subject Acts have rnoeen pre-empted (as your Revised
Edition of Laws will show). But you will often besked to prepare legislation that
amends (or repeals and re-enacts) the Acts betdnasg titles. Reflect the language of
the original short title in the short title of yoBill, so that:

M users know that they are dealing with the sameestbj
(i) all the legislation will be indexed together, bference to the first word.

A Bill to repeal and re-enact should have the sahwet title as the Act it replaces
except for the necessary change of the year.

Example Box 5

Marriage (Amendment) Act 1981
Marriage (Amendment) Act 1995
Marriage (Amendment) (No.2) Act 1995
Marriage (Repeal) Act 2004

(© Bills on the same subject

If the legislation on a general topic is dividedvieen a series of Acts, the same title
for two or more Acts is not helpful, even if thées include different years. In such a
case, provide:

® distinctive, but linked, titles for each new Bill;
(i)  anindication in them of the aspect of the subjéttt which they deal.

Beginning with the same substantive word convegssttimmon element and ensures
that these Acts will be indexed together.
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Example Box 6

Evidence (Criminal Proceedings) Act 1980
Evidence (Civil Proceedings) Act 1981
Evidence (Computerized Records) Act 1997

However, in one category of case, using much theeddle is advisable. Certain
legislation is enacted at regular intervals, ofienually, for much the same purposes
each time. Using the same title, differentiatedh®ydate only, brings out clearly the
common element.

Example Box 7

Appropriation Act 2004
Supplementary Appropriation Act 2004
Finance Act 2004

Finance (No.2) Act 2004

3.3.5 How to draft a short title

Local house-style governs most of the practicexdtapt. Follow it consistently in all
new legislation. The following are guidelines farogl practice:

(a) the year must be the yearerfactmentnot the year when the legislation is
drafted or introduced into the legislature.

(b) the title actually begins after the definite agitthe"; so, do not give that word
a capital letter.

(c) make the first substantive word of the title, ifsgible, a distinctive one which
enables users to recognise the subject matteedégislation. (This helps to track it
down in a subject index).

(d)  begin each word of the title (other than an artari@reposition) with a capital
letter.

(e)  punctuation, other than the final full stop, iselgmeeded. As we have seen, do
not add an apostrophe to the word immediately legfact”. A comma between "Act"
and the date is unnecessary.

()] Bracketed phrases as parts of short titles arergiyraot needed. Use them
only if they serve a useful purpose, aEkxample Boxes 5and6. Confine them to the
following cases, where:

0] the Bill solely amends or repeals an earlier Act;
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(i)  the Bill deals with a matter already the subjecbtbier legislation,
but is concerned with a specific aspect only;

(iif)  the subject matter is of a general nature butndiced to a limited
geographic area or group of people;

(iv)  the legislation is one of a series of subsidiasgriiments made
under the same Act, but dealing with a differesgest.

(What are the guidelines to look out for when dnafia short title?)

Example Box 8

Rented Housing (Capital Territory) Act 1990.
Evidence (Forensic Examination) Act 1987
Bankers (Northern Ireland) Act 1928
Contracts (Married Women) Act 1945

(v)  Use a double set of brackets only wheniiteisessary to reproduce
brackets from linked legislation.

Example Box 9

Rented Housing (Capital Territory) (Amendment) A883

In some jurisdictions, distinctive printing is usked the short title (e.g. italics or bold)
to draw attention to it. Again, follow house-style.

Example Box 10

This Act may be cited as ti&econd-hand Dealers Act 1971

This Act may be cited as ti&econd-hand Dealers' Premises Act 1990

25



Self-Assessment Exercise 1

Copy downrexactlyan example of a short title used recently in Nigéor each of the
following types of legislation. Check punctuaticnveell as words and figures.

1. An Act:
2.an amending Act:

3.an Appropriation Act (i.e. an Act granting publicns for designated heads of
public expenditure):

4.a subsidiary instrument containing regulations:

3.4 CONCLUSION

In conclusion, precise words are required in bdlshow the authority by which the
legislative power is exercised. The forms usedéts/re different from those used in
subsidiary legislation. The short title is a lafmglan Act. It is used in citing the Act.

3.5 REFERENCES/FURTHER READINGS
Interpretation Act, Cap.192 Laws of the Federatibiigeria 1990.

Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.

Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers
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3.6 Answer to SAE
Self-Assessment Exercise 1

Copy downrexactlyan example of a short title used recently in Nigéor each of the
following types of legislation. Check punctuaticnveell as words and figures.

5. An Act: The Evidence, Act 2011 or The Companies Alig¢d Matters Act, 2020

6.an amending Act: The Constitution (as amended) 1999

7.an Appropriation Act (i.e. an Act granting publicds for designated heads of
public expenditure): An example is the Federal Goweent of Nigeria
Appropriation Act 2020

8. a subsidiary instrument containing regulations:ekample is the Emergency Power
Act 1961
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UNIT 4 HOW TO DRAFT COMMENCEMENT AND DURATION
PROVISIONS

CONTENTS

4.1 Introduction

4.2  Learning Outcomes

4.3 How to draft commencement and duration [giovis
4.3.1 Commencement provisions

4.3.2 What purposes do commencement provisiong8erv
4.3.3 When commencement provisions are needed
4.3.4 Good reasons for providing commencement pias
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4.1 INTRODUCTION

This unit deals with two components commonly foanabng preliminary provisions,
both relating to timing factors. First, we looktlag¢ steps that may be needed to
prescribe the date or dates on which legislatidn mome into force. Secondly, we
consider provisions that set limits to the lengthime that the legislation may have
effect - provisions that are required less oftelthdugh they have direct effect upon
the application of the instrument, these featuugpart, rather than are a source of,
substantive rules.

4.2 LEARNING OUTCOMES
By the end of this Unit, you should when draftirggdble to:

0] Make provision for the commencement and doratf legislation where
necessary.

This unit is designed to enable you to:

- find out local practice on these matters;

- Examine when these provisions may be needed gnat iato practice
techniques for dealing with them satisfactorily.

Your aim in this unit is to become familiar withetlivay these preliminary provisions

are dealt with in Nigeria and to gain an understamadf when they are needed (since

neither is necessarily required) and how they aaéietl.
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4.3 HOW TO DRAFT COMMENCEMENT AND DURATION
PROVISIONS

4.3.1 Commencement provisions

4.3.2 What purposes do commencement provisions sef

Commencement provisions are used in both primadysagondary legislation to
prescribe the date when the legislation is to comweforce or, if that date is not settled
at the time of making, the mechanism by which tae is to be fixed.

There are rules in every jurisdiction setting seaddcommencement dates, usually in
the Interpretation Act. You need not repeat thesrlpag as the standard provision is
suitable. They have effect by operation of law aslgpecific provision is made.

The usual ones are:

Acts: the date on which the Act receives the Presidassent. (See section 2 (1) &
(2)(a) of the Interpretation Act).

Subsidiary legislation:
the day it is made. (See section 2(2) (b) of therpretation Act).

In some jurisdictions, the standard rule is repateeach Act, if it applies, so that it is
apparent, on the face of the Act, that, e.g. ite®mto force when assented to. This is
particularly useful if some provisions only arectame into force then, the remainder
being dealt with in another way. But in any caskeme these automatic rules are
unsuitable, provide expressly for the matter.

4.3.3 When commencement provisions are needed
They are needed in four principal cases:

0] a specific day (or days) is to be fixed by the dégion;

(i)  the legislation is to come into force at the end specified period of time; (iii)
it is to come into force on some day to be setebteGovernment; (iv)
different days are to be fixed for different piioins of the legislation.

Typically, the Interpretation legislation will supg all these practices. The Act also
contains another standard rule that legislatioegafect on the first moment of the
day that it comes into force, which also you neetrepeat. (See section 2(3) of the
Interpretation Act).

New drafters are inclined to authorise Minister$éixdhe commencement date almost
as a matter of course. This is not a sensible ipemas it may impose, usually on a
Minister, an unnecessary additional burden, whigtegence shows can easily be
overlooked. There are many instances where commeeorders were not made
when required, but the legislation even so wasrasduo be in force, probably
because there was no obvious reason for its postpent. These cases usually have to
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be cured by validating legislation having retroeeteffect (Module IApplication
provisiong below).

Satisfy yourself that there is a good reason whylelislation should not come into
force at once, i.e. on assent. If your instructidosiot deal with the matter, ask for
confirmation from your client before introducing@mmencement provision.

4.3.4 Good reasons for providing commencement praions

(&) Retroactive legislation

Such a provision is essential if you are instrudtedive the Bill retroactive effect, so
that is to be treated as having come into for@eparticular datbeforein fact it was
passed (Module 3 below).

(b) Problems of immediate implementation
Provide them too if, for practical reasons, thedigion cannot be put into immediate
operation, e.g. because:

0] a Government Department needs time to set up navinagdrative

arrangements;

(i)  explanatory material has first to be prepared aralighed for the

guidance of users;

(iif)  subsidiary legislation must be drafted to implentéetscheme (and
interested parties may need to be consulted at)put

(iv) the commencement is to be dependent upon the hiagpsEirsome
awaited event (e.g. the coming into force of otimked legislation
or a treaty).

(© Political considerations
Specific provision is needed if the commencemett Ise delayed to a later date for
the convenience of Government or its principal siserg. because:

0] Government wishes, for reasons of its own, to séflecmost

appropriate time at which new legislation shouldibéo have its

effect;

(i)  Government wants to look at the legislation agaifote it comes into
force, so that it can be amended if that provdsetaecessary; (iii) the
public, or a section of the public, should be givieme to re-
arrange their affairs in accordance with the rew. |

If you can find no reasons of these kinds in ymstructions, rely on the standard
commencement rules. If provision is required, wawk with your instructing officer
whether a precise date can be established. An datein the Act removes the
uncertainty that attaches to a date that has fxé@ by Ministerial order.

30



Complete Self- Assessment Exercise 1. Compare yomswer with that provided
at the end of this unit.

Self -Assessment Exercise 1

Read again the discussion under the ques@wod reasons for providing
commencement dates

Note down in which of the cases mentioned therethiok that &ixed (i.e. specifig
date for commencement should be provided (in cteiso with the client Ministry).

4.3.5 How commencement provisions should be drafted
Again, these provisions are likely to be in staddarm. So, check your house-style
and conform to that. The following guide-lines aintgood practices:

0] write these provisions in the most direct term

Example Box 1

This Act comes into force on 1 January 2005.

This Act comes into force 3 months after the datevbich it is passed.

(i) use the same terms to express commencememeassed in the  sections of
the Interpretation Act dealing with commencement.

Example Box 2

For examplesection 2of theInterpretation Act uses:
"comes into force", in preference to "shall comie imperation”

This is a case where a declaratory present temsbecased, rather than the imperatiye
or future "shall".

"on a day fixed", in preference to "on a date t@ppointed”

(iii) gather commencement provisions in one placeferable in a single section. But
if the Bill is lengthy and different commencemeates may need to be set for different
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Parts, consider setting them out in a Schedubhtoh attention must be directed by
the commencement section.

Example Box 3

This Act comes into force as set out in the Schedul

(iv)  place the provisions in their own subsection ingéetion containing the short
title, rather than combining them in the same sciilse As these provisions
are usually omitted when the Act is reprinted irviRed Laws, do not use a
separate section for them, since its omission weeddire renumbering of
almost the whole Act.

(v)  make sure that the section note includes the waothfnencement".

(vi)  whenever possible, fix commencement by giving eithspecific date or one
from which it can be precisely calculated. Thisesausers having to search for
subsidiary instruments containing the commencemeter.

Example Box 4
In this case, four particular points need to becived:

0] if a specific date is given in a Bill, it may nexbe changed as the Bill goes
through the legislature because of an unexpectiey tieat affects your original
calculations;

(i)  do not select a specific date randomly; it sho@dbnvenient or memorable,
e.g. at the beginning of a month or year;

(i)  if a period or interval of delay is specified, litoaild be of a reasonable length
that allows sufficient time for whatever has todmse (for a Bill, a period expressed in
months is appropriate);

(iv)  if commencement is linked to the occurrence of sepegific event,
knowledge of the event must be made public in a thaycontinues to be accessible
well after it occurs (e.g. by publication of a metin the

Gazettg.

If the commencement is to be postponed until Gavent decides:

0] state that a Minister or, in a case of constitwla@ignificance, the
President is the body to make the order;

(i)  identify the Minister, unless the Interpretationt&overs the matter (cp.
section 18(1)of theInterpretation Act );
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(iif)  state how the fixing is to be done and made public;

(iv)  confer this in terms of a power, rather than a gdsityce there will be a
judgment about timing to be made;

Example Box 5

This Act comes into force on a date fixed by theister by order in th&azette

(v) in principle, it is undesirable to postpone ecoencement without setting time
limits. Governments should not be free to delayeikuessive periods.

Some jurisdictions make a practice of specifying itimximum time for which
commencement can be postponed.

Example Box 6

Commencement.

2.-(1) This Act, other than sections 24 to 33, comesfotoe on 1 March 2004,
sections 24 to 33 come into force on a date oisdated by the Minister by order in the
Gazette
(2) If a provision of this Act does not come into fomihin 6 months commencing on
the day that this Act is passed, it comes intoda the first day after the end of that
period.

(vi) if an Act is of some length and complexitymiay need to be brought into force by
stages. For this, provide for the making of a seoiecommencement orders, unless
general authority is given in the Interpretatiort, ACap 123, LFN 2004

- use this device sparingly, as readers have diffidnlfinding all the orders, or
knowing how many to look for, in order to discowvenether all or only some
provisions are in force (and which those are);

- use it only in relation to distinct Parts or grogprovisions in the Act that are
capable of operating without the support of othrewgions that are not in force;

- the commencement provisions themselves, and thetiley must be brought
into force on the passing of the Act; if not, tleeyer to make the commencement
orders is not in force.

4.4  Duration provisions

At common law, legislation is perpetual; it does$ cease to be law merely by the
passage of time. Although, in practice, a statuag have had its effect or is no longer
used, in strict theory, it remains part of the |&ar this reason, obsolete and spent
legislation should be periodically cleared out g revision.
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Typically, the life of an Act is ended by repealibgvhen it is no longer required. It is
possible, however, to include in the Bill provissosetting a term on its life, at the end
of which it ceases to be in force (thategpire), by operation of law. Determine a
means whereby an Act is ended)

4.4.1 The purposes duration provisions serve

In only a few circumstances need you state thatl ssBemporary. Governments are
reluctant to put a time limit on legislation, asfiiture usefulness is difficult to predict.
You are likely to be asked to provide duration sksionly rarely, though they can be
used in both Bills and subsidiary legislation.

Expiry provisions may be useful in the followingsea:

0] Experimental Bills
Bills that involve an innovation, the benefits dfiieh are speculative or may possibly
lead to unpredictable consequences.

(i) Controversial Bills
Bills that have serious consequences for humatsrighinterfere substantially with
private economic activity.

(i) Limited life Bills

Bills that will have fulfilled their purposes ingiven period, for example, because they
deal with a short-term need (e.g. temporary intgiom of some resource) or with a
one-off situation.

(iv)  Restricted life instruments

Bills that limit the period within which subsidiatggislation may be made, usually
when providing for short term emergencies, theruments being permitted to have
effect only until the end of the emergency

In the first two cases, an automatic expiry prarisin the Bill may reduce
Parliamentary opposition, as it ensures that Radi@ must be invited to review the
impact of the legislation after a fixed period approve its continuation.

But do not supply duration provisions automaticalen in the cases mentioned
above. Whether to include them should be a maitezdnsultation and instructions.

Example Box 7

Emergency powers

(1) During a period of emergency, the President mayenoalers providing for th
supply and distribution of food, water, fuel, ligirtd electric power and other
necessities.

(2)  Anorder must be laid before Parliament as so@radicable after it is made,
and does not continue in force after the end addy&drom the day on which it is laid,
unless Parliament passes a resolution providingd@montinuance.

(1%
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(3)  The expiry of an order does not affect its previopsration or the validity of
any action taken under it.

4.4.2 How duration provisions should be drafted

A duration provision can be attached to the emis&rument or to specified provisions
of it. In either case, state its application prelgisState precisely too the time at which
expiry takes place. The terms by which to do tlagehmuch in common with those for
commencement provisions. The duration can be espdeis several ways:

(a) specify the date to which the legislation isun, and state that when it then
expires;

Example Box 8

This Part continues in force until 31 December 2@2%I then expires.

(b) specify a period of time after the commencenoénie Bill, at the end of which the
legislation is to expire. The commencement andtéurgeriods can then be linked in
the same clause carrying an appropriate sectian not

Example Box 9

Commencement and duration.

(1) This Act comes into force on 1 January 2015 andeffest for 3 years from that
date, at the end of which it expires.

(c) state that the date of expiry is to be fixgddwvernment order;

Example Box 10

This Act ceases to be in force, and expires, oayaa be fixed by the President by
order in theGazette

(d) make the expiry date dependent upon the hapgearfisome specified event. As
with commencement provisions, make sure that tleeroence of the event will be
public knowledge that remains accessible well dfterevent takes place.

Example Box 11

This Act expires 3 months after the commencemeitiefirst session of the
House (of Senate or Representatives) in 2015
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If the aim of the expiry clause is to ensure thatNational Assembly must review the
legislation before it can continue, provide for thethod of continuing it:

0] it can be continued in force by the Legislaturg, by a resolution, for a further
fixed period stated in the resolution:

(i) it can be made perpetual unless the Legislaturstidemal action.

Example Box 12

......... and then expires, unless the Nationaéswsy, by resolution, directs that this
Act is to continue in force until a date, not latiean 31 December 2010, specified in
the resolution.

......... and expires on 31 December 2010, untegsre that date, the National
Assembly resolves that it is not to expire.

Consider also whether you need to provide for eigall effects that follow upon the
expiry of the Act, unless there is a standard siowi that the effects of repeals apply
also where an Act expires. If your Interpretatioct 80 provides, you need not deal
with the effects of expiry listed there. (See smuti

Complete Self- Assessment Exercise 2. Compare yomswer with that provided
at the end of this unit.

Self- Assessment Exercise 2

Draft a clause that makes the provisions of therpretation Act that deal with the
effects of repeals apply also to cases where &gsl expires.

Try also to work out whether other matters goverogthe Bill may need to be
provided for when the Act expires, e.g. throughsigonal or savings provisions. A
useful device is to empower the Government to nnegelations for those matters in
the event of expiration.

Example Box 13

(1) The President may make, by regulations, transitiand savings provisions
consequential on the expiry of this Act.

(2)  The power to make regulations may be exercisedduriperiod of 3 months
immediately following the expiry, although this Altds ceased to be in force.
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Two other types of expiry provision may be notedither is widely used. If you need
to consider the possibility, look at, e.g. Thorn{pp.216-217).

A) Sunset clauses:

These expiry provisions fix the life, e.g. of atstary body or scheme and provide for
ways in which the obvious consequences of it cortongn end are to be dealt with
(cp. The example iExample Box 13. The term is also used by some writers to refer
generally to provisions that set a fixed term.

B) Review clauses:
These require legislation to be reviewed and foymaported on, without providing
for their expiry. A repeal Act is needed to brihat legislation to an end.

45 CONCLUSION

In conclusion, commencement provisions are usédih primary and secondary
legislation to prescribe the date when the legatais to come into force. Legislation
is perpetual, it does not cease to be law merelydsgage of time.

This unit has dealt with commencement provisiorts duration provisions. We have
seen that general rules determine when legislatones into operation if no specific
ones are set out in the instrument itself, anddhét exceptionally does legislation
need to determine when it is to cease to havetefifeconsequence, on both matters it
is important to know when you should include pras of this kind, as well as how
to draft them. The matter of commencement is oaeghould always engage your
special attention.

46 TUTOR MARKED ASSIGNMENT
Draft commencement provisions for each of the feliy cases. Use precedents.

1.The Act is to come into force at the end of a dptiperiod pf your choicg
2.The Act is to come into force when a named tredhe(Convention”) comes into
force.

3. Sections 1 and 2 are to come into force on a sSpdaifate ¢f your choicg but the
rest of the Act is to be brought into force by Mimister, on different dates if the
Minister chooses.

4.7 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

Driedger E.A, (1976Yhe Composition of Legislatio@ttawa: Dept of Justice.
Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.
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Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

4.8 Answer toSelf- Assessment Exercise 1

The following cases of those mentioned are likelp¢ ones where a precise
commencement date could be settled upon.

- retroactive legislation.
- where new administrative arrangements have to bslace.
- where explanatory material has to be prepared ahtished.

- where the public is to be given time to rearrarggr taffairs.

The client Ministry should be able to work out howch time is required for these
purposes. In the other cases, setting of dead-negpractical.

Answer to Self- Assessment Exercise 2

Section 6 of the Interpretation Aatltich relates to the effects of repgadpplies on th
expiry of this Act, as if the Act had been repeaed had not expired.

This follows a general provision in theterpretation Act, section 35(2) which is not
found in all Interpretation statutes.
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MODULE 2

UNIT 1 INTERPRETATION CLAUSES AND USE OF
DEFINITIONS

CONTENTS

1.0 Introduction

2.0 Learning Outcomes

3.0 Interpretation clauses and use of defimst

3.1What purposes does an interpretation clause?®erv

3.2 Difference between a definition and as intagiren provision
3.3  Where interpretation provisions should be plaoea Bill
3.4 Shortcomings of interpretation clauses

3.5 What purposes do definitions serve?

3.6 The relationship between statutory definitiand dictionary

meaning

3.7 How a clause containing definitions should beftdd

3.8 Conclusion

3.9 References/Further Readings

3.10 Answer to Self-Assessment Exercise (SAE)

1.1 INTRODUCTION

A standard practice in Commonwealth drafting isntdude definitions and other
provisions that explain how expressions and terses! un the Bill are to be construed.
Many of the benefits that were mentioned in LED5 [0) as offered by Interpretation
legislation can be gained by these devices. Theyatsm be helpful in solving certain
problems facing the drafter. Mastering the techesjof drafting them is both
important and necessary. If sensibly and correcthd, they can materially improve
the entire statute, not least because they magtdffe meaning of many of the
substantive rules.

Drafters in common law systems make great usetefgretation devices when
drafting both primary and subsidiary legislatiosyally providing a clause that deals
exclusively with the matter. This is the focus laiktunit.

2.0 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

(1 Differentiate between a definition and an mpietation provision; (ii)
Describe where interpretation provisions shoulglaeed in a Bill; (iii)
Explain the use of definitions.
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Your aim is to be able to distinguish the differases of definitions and interpretation
provisions, and be familiar with the effect thadgk uses have upon the way you must
draft.

3.0 INTERPRETATION CLAUSES AND USE OF DEFINITION S

3.1  What purposes does an interpretation clauserse?

Interpretation clauses stipulate how expressioad urslegislation are to be understood
by its users. They supplement or amplify the priowis of the Interpretation Act,
particularly those that contain definitions. (State importance of an interpretation
clause) Provisions of interpretation clauses i\anhapply also to subsidiary

legislation made under it (section 19(tderpretation Act).

These clauses are found in two forms:

0] clauses that assign definitions to terms usedendgislation;
(i)  clauses that explain how particular expressiond ursthe legislation are to be
interpreted.

Example Box 1

definition clause:
In this Act, "Commission" means the CommissionRafugees.
interpretation provision:

In this Act, a reference to the use or operatioa ofotor vehicle includes a reference to
the parking of the vehicle.

3.2  Difference between a definition and an intergtation provision
In essence, the distinction is this:

(@) Definition:
A provision that gives a specified meaning (tdefinition™) to a specific word or
expression (thedefinition (or defined) term") used in the substantive rules.

(b)  Interpretation provisions:
Provisions that explain how a particular word opression, or group of words, is to be
construed when the reader meets it in the legisiati

By far, the most common use is to provide defimsioln fact, both perform similar
functions; both states how words or expressiorikariegislation are to be understood.
In principle, the two are interchangeable. Howeberprepared to use interpretation
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provisions to overcome some problems of presemtaiiat you may meet in writing a
conventional definition.

All drafters find, from time to time, that the camtional type of definition is not a
very satisfactory way of explaining how particudearessions are to be interpreted.
There are a number of reasons why this happens:

0] the matters to be covered are too complex or @eltéd be set out in a
definition;

(i)  the subject matter is too important to be submengedist of other
definitions;

(i)  grammatical considerations require somethingle littore flexible than the
definition;

(iv)  afuller explanation of an expression is calledtf@n can be provided by a
definition;

(v)  adirection has to be given that a specified cae be treated in the same way
as the one that is specifically mentioned in thessantive provisions.

If you meet any of these difficulties, consider wie interpretation provisions might
be a useful alternative. Explain some of the ressmninterpretation clause might be a
better option to a definition clause).

1.3.3 Where interpretation provisions should be pleed in a Bill

Gather both definitions and interpretation provisidogether in one place. The best
place is a clause in the preliminary provisionst Buery lengthy and detailed, they
can be placed in a separate Part at the beginnithg @ct, or in a Schedule to which
you should direct users by a section in the prelany provisions.

Example Box 2

Interpretation.
2. Schedule 1 has effect for the purposes of theprggaition of this Act,

There are good arguments for putting the interpicgtaection at the beginning of a
Bill:

0] it draws immediate attention;
(i)  users always know where to look for it; so, itasier to find.

However, if you are defining or explaining a teimttappears in only one place in the

Bill (e.g. in one section or in a group of sectiprmace the interpretation provision in
the same place where it is needed. Inclusion inntfieepretation section might suggest
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that it has wider application than the one casg¢hédise cases, the provision may be set
out:

() in the first or final subsection of the sectimnwhich it relates; or (ii) if the term
used appears in several grouped sections, in issewtion immediately before those
sections.

In this last case, consider dividing the Bill ifRarts; this enables you to attach a
specific interpretation section to the Part. Thesmuseful place for these provisions in
this case is as the first section of the Part wishin to which they relate.

Example Box 3

(7) In this section, "authorised officer" means a peragothorised by the Commissioner
of Police for the purposes of this section.

Interpretation of Part 3.

22.In this Part, "motor vehicle" means a mechanigathypelled vehicle intended or
adapted for use on the roads.

Interpretation clauses are principally devoteddbring terms; they may also include
interpretation provisions that do not lend themaslto definitions. Typically, then,

they carry the section noténterpretatiort, though some drafters use the more precise
"Definitions' if the clause contains only that type of matter.

In an interpretation clause containing both debmi$ and interpretation provisions, set
out:

® the definitions in the first subsection;

(i)  the interpretation provisions in the next subsedim descending order of
importance.

3.3  Shortcomings of interpretation clauses
Interpretation clauses can be very useful in sgldrafting problems. They can

contribute to simpler, clearer and shorter sengnetich are generally easier to read
and to work with. We look in more detail later mst Module at these benefits.

However, definitions, in effect, fragment the légiive text, since that cannot be taken
at face value if particular expressions have todael in the specific way indicated by
the interpretation clause. The more definitionselere, the more their application to
individual provisions may be lost sight of, or theffect overlooked. It is irritating to
have to keep referring to the clause to see ifra te defined or to understand the
substantive rules (which is what interest userkg more complex and elaborate the
interpretation provisions, the more this can happen

Bear in mind the following general guidelines:
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(i) only provide interpretation provisions if thereaigjood reason to do so; (ii) provide
definitions and interpretation provisions princigdor the benefit of the user, rather
than to ease your task as the drafter;

(iif)  do not use them to create substantive rules;

(iv)  do not draft them in such a way that the useravily discover that substantive
rules are subject to important qualifications oregptions when applying the
definitions;

(v) avoid interpretation provisions that are undulyfiaial or elaborate.

3.4  What purposes do definitions serve?

Definition can be used for more than one purpoke.furpose for which you create

the definition will influence the way you draft Eor that reason, have a clear picture of
why you are creating a definition before startiogdompose it. Essentially, definitions
can perform two different functions:

(a) Labelling definitions

The purpose of a labelling definition is to allovgtzorter term to be used instead of the
longer expression that is set out in the definjtimther than to confer a specific
meaning on that term. By this means, it is posdiblavoid lengthy expressions that
would otherwise have to be repeated in severakplacthe Bill.

Example Box 4

"licence" means a licence issued by the Ministetenrsection 5.

This allows the simple term "licence" to be usedtghout the Bill without repeating
the longer expression contained in the definitioattaching to it the (archaic) forms
"issued under the preceding section" or "issueaf@®said". But the definition is not
intended to give substantive meaning to the teren (& formal grant of permission");
we have to look to the dictionary for that. Sectiotells us what the licence gives
permission to do.

(b)  Stipulative definitions

These direct what is to be taken as the specifening of the definition term when it
is used in the legislation.

Example Box 5

"motor vehicle" means a vehicle propelled whollypartly by volatile spirit, steam, gas, oil
or electricity or by any means other than humaarndmal power.

The definition tells us the substantive meaninthefterm. It, rather than the dictiongry
meaning, has effect in the legislation. In thisegaiscontributes to certainty in the
application of the enactment.
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However, you may find that you can use a definitmperform both a stipulative and a
labelling function at the same time.

Example Box 6

"Judge" means a Judge of the Supreme Court",

This definition performs a labelling function, bumayalso be stipulative, e.g. its
purpose is also to exclude Magistrate Court or ColuAppeal Judges. But in a
jurisdiction where Supreme Court Judges are the kintls of "Judge", this would be a
labelling definition only.

Make yourself comfortable with the distinction betmn labelling and stipulative
definitions. Be clear in your own mind which is vé@d for a particular context. Then,
make it clear to users by the way you draft thdma,ftinction that each definition is to
perform. So, ask yourself:

0] is the definition to stipulate a meaning that teeruwill find from the
definition?

(i)  is it merely providing a convenient way of shortepan expression, the
substantive meaning of which is found elsewhere?

(iif)  is the definition to perform both functions?

3.5 The relationship between statutory definitiongnd dictionary
meanings
Definitions make use of ordinary (dictionary) meags of the words they contain, as

do all statutory provisions. A dictionary offerstmeanings in common usage (as well
as historical meanings). There are several consegse

(@) In relation to the defined term

0] if the dictionary meaning of a term is the one y@ed, don't provide a
definition for it or try to reproduce the dictiolyameaning; indeed, if you do, you may
cause uncertainty about why it is there.

(i)  if the dictionary meaning of a term is not pre@s®ugh, or more than one such
meaning could equally well apply, supply a defamtithatstipulateswhich is intended.
(i) if you stipulate a definition, theermitself no longer carries the meaning given
in the dictionary. The term means wliau sayit means.

(iv)  if you are drafting atipulativedefinition, in theory, you could choosay term
for the defined term (or any definition for a terrBut in practice, your defined term
should convey, or at least be consistent with, wipulated meaning.
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Example Box 7

A definition of the following kind would not meetése standards.
"cat" includes dog.
The definition contradicts the definition term.

"relevant matter" means an article or money enddse container by the Post Office for
conveyance by post.

The definition term conveys nothing of the mearnmthe definition. A better term
might be postal matter".

(v) if you are drafting dabelling definition, your definition term must be consistent
with the expression in the definition. Both areessence referring to exactly the same
circumstances, and so carry the same meaning, o be derived from outside
the statutory definition (e.g. from their ordinafigtionary sense), since none is
stipulated. (Explain the difference between labgliand stipulative definitions)

(b) Inrelation to the definition

() individual words in thelefinition (as distinct from the defined term) generally carry
a dictionary meaning, unless you indicate otherw(igef a word in the definition
carries more than one such meaning (as many Engbstis do), ensure that it is clear
which is intended; usually, that can be made appérgthe other words in the
definition in which you use the word.

(iif) you can clarify the meaning of a definitioty nsing in it another definitioterm
which is defined elsewhere, e.g. in the interpi@tatiause or in the Interpretation Act
(it then becomes a&bmpound definitiof). (This may be given legislative support in
your Interpretation Act (cp. thaterpretation Act 1992, section 21(1). However,

this practice of “nesting” definitions can add e ttomplexity of the text, and should
be used with caution.
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Example Box 8

"action" means a civil proceeding commenced by writ asuinh other manner as may be
prescribed by rules of court, but does not incladeiminal proceeding by the Attorney
General;

"causé includes anyaction, suitor other original proceeding between a plaintiffian
defendant, and any criminal proceeding by the AtgrGeneral; rhatter" includes
every proceeding in court not ircause "suit" includesaction

3.6 How a clause containing definitions should berafted

Follow the local conventions in the format and psityle, though there is much that is
common in Commonwealth styles.

Start the clause with words indicating the purgosevhich the definitions are to be
used. This is a standard formula, though it mafedirom country to country.

Example Box 9

2.In this Act:
2. For the purposes of this Act, the expression:

2 In this Act, unless the context otherwise requires:

Many formulae include safeguarding words such ate'ss the context otherwise
requires”. Strictly, you need not use the phradadfwvcourts will imply if it is not

there), especially if the Interpretation Act proagdfor this ( thénterpretation Act,
section 21(2).

Typically, clauses of this kind have the followiclgaracteristics:

the definition (where there is more than one in the subsection):
- starts a new line;

- concludes with a semi-colon (except for the lagt, avhich finishes with a full stop);
- is formatted with indented text;

- is placed, with the others, in alphabetic order;

- uses the present tense to introduce the meanmg'feeans” or "includes").

If there is only one definition, it continues oretbame line as the introductory words.
the defined term (or “definition term”, i.e. the term which is beinggfined):

- is in quotation marks;
- may be emboldened or put in italics;
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- is not usually given a capital letter, unless anearmally used for that word;
- has no article ("a" or "the").

Example Box 10

2.-(1) In this Act:

"fault" means negligence or any other tort;

"injured person" means a person who suffers injury caused byahk 6f the owner or
driver of a motor vehicle in the use or operatibthe vehicle;

"motor vehicle' has the meaning given by section 2 of the RoadfiErAct 1988.

Unless it is of central importance to your Bill, dot restate a definition that appears in
the Interpretation Act if that is the meaning yaed. If you use an expression defined
there, and that definition isot suitable, make sure to provide your own definitidn

the expression in the Bill.

3.7 Self- Assessment Exercise 1

1. Compare the style used in the following provisiathvwhat in your legislation.
In the space provided, restate the provision adgphe style and lay-out
conventional in Nigeria. Take note of the differeac

Interpretation 2. In this Act:
"court' means a magistrate's court;

"firearm' means a lethal barreled weapon of any descrigtam

which shot or a bullet or other missile can beldigged; imitation firearm means
anything that has the appearance of a firearm,hehetr not it is capable of discharging
shot, a bullet or other missiles.

Why do you think an interpretation provision wasfprred?

3.8 CONCLUSION

To conclude, interpretation clauses stipulate hgpressions used in legislation are to
be understood by its users. They contribute to lsmplearer and shorter sentences.
However, definitions fragment the legislative text.

3.9 REFERENCES/FURTHER READINGS
Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Adubi C.O (2012) Legal Drafting, Conveyancing LaWills & Practice rev. ed.,
Lagos: The Lighthouse Publishers
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3.10 Answer to SAE
Motor vehicle means a vehicle propelled wholly artly by volatile spirit, steam, gas,
oil or electricity or by any means other than huroaanimal power.

The interpretative provision is preferred as itegithe substantive meaning of the term.
It contributes to the certainty in the applicatafithe enactment.
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UNIT 2: COMPOSING LABELING AND STIPULATIVE

DEFINITIONS
CONTENTS
2.1 Introduction

2.2  Learning Outcomes

2.3 composing labeling and stipulative defons

2.3.1 When are labeling definitions settled?

2.3.2How a labeling definition should be drafted

2.3.3 When are stipulative definitions settled?

2.3.4How a stipulative definition should be drafted

2.3.5 Points we should watch for in writing stipwatidefinitions
2.3.6 Pitfalls to look out for

2.4 Conclusion

2.5 Tutor Marked Assignment (TMA)

2.6 References/Further Readings
2.7. Answers to Self- Assessment Exercise (SAE)

2.1 INTRODUCTION

Labeling definitions enable you to write text tieshorter and easier to read and
understand. Fewer words are needed to convey yeanimg, and without any loss in
legal precision. If a long expression is or cowastantly recur in the draft, consider
providing a labeling definition term that can bésiituted for it.

Stipulative definitions enable you to:

0] give greater precision to the meaning of an exjgaegban is provided by the
dictionary;

(i)  remove potential uncertainties about the limit¢hefmeaning of the
expression;

(iif)  prevent ambiguity inherent in particular expression

2.2 LEARNING OUTCOMES

By the end of this unit, you should be able to:

(i) Draft a labeling definition; (ii)
Compose stipulative definition.

This unit requires you to put considerable emphgsendoingthat is, completing the
Self-Assessment Exercises. You should spend mastwftime on those matters, as
they will provide greater insight into how to predethan you will gain from the
Course material and the examples alone.

49



2.3 COMPOSING LABELING AND STIPULATIVE DEFINITIO NS

2.3.1 When are labeling definitions settled?

A number of the cases where labeling definitionsildde useful may be obvious from
early in the composition. You can use these inimgitlauses from the outset. But
these definitions tend to emerge as the processroposition proceeds. It usually
becomes apparent that one should be used whemeexpressions occur frequently
in your draft and their repetition obstructs theefflow of the text. If you find yourself
using the same cumbersome phrase in several patdEseling definition may allow
you to transfer the detail to the definition.

2.3.2 How a labeling definition should be drafted

The task is usually straight-forward. Set out #eetitive words in the definition and
choose an appropriate short label, as the defered, that can be substituted for them.
Both the term and the contents of the definitioowsti be suggested by the original
expression for which the label is being provided.

The defined term it has no meaning of its owrs fnierely a substitute for the words in
the definition. But try to choose one that includesmportant term that is used in the
definition.

The usual formula is:

"[defined termi means [term] + explanatory or additional words from the
original expression.

Example Box 1

"arrest able offence" means an offence for whiplolice officer may arrest without a
warrant;

"marriage officer" means a person appointed urdsrAct to be a marriage officer;

"medical practitioner" means a medical practitioregyistered under the Medical
Practitioners Act 1980.

Sometimes, however, the words of the original esgiom offer little guidance as to an
appropriate label. In that case, select a termsinggiests to a reader the essence of the
expression for which it is substituted. Readersikhnot be ambushed by a definition
that has little connection with what the label sesjg (as when finding that a can
marked "sardines" contains tuna fish).
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Example Box 2

"penal institution" means:

(&) aprison;

(b)  adetention Centre;

(c) aremand Centre; or (d) a Borstal institution.

The defined term here gives a feel of the definitia term such as "institution" does
not.

2.3.3 Self-Assessment Exercise 1

In the space provided, draft a clause to provitialling definition containing a
defined term to replace any expression that appeaitsthe following sections.
Underline the words that it will replace.

1. No person shall carry on the business of a secand-dealer unless that person ig the

holder of a licence for that purpose issued ungeptrovisions of this Act.

2. An application for a licence referred to in the laseceding section shall be mad
the prescribed form to the licensing authority.

D

e in

3. The licensing authority may issue a second-hantkdgdicence, on the payment of

the prescribed fee.

4. A person aggrieved by the refusal of the licensinthority to issue a licence under

the provisions of section 5 may appeal to the Ménis

2.3.4 When are stipulative definitions settled?
These definitions develop in two main ways:

0] duringthe planningof the legislation, you can select defined ternt atach
carefully crafted definitions to them as part of #ey concepts in the legislative
design. It is easier both to work out and to wegal rules if you build them around

important terms that already have precise meanihggurn, this makes construing the

legislation easier.
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(i) In thecourse of draftingyou may find particular expressions that must be
explained because they are inherently or poteytiaitertain or ambiguous in some or
all the contexts in which you are using them.

Example Box 3

This is an example of definitions that are likedyhiave developed during the plannin
stage of a Motor Vehicle (Compulsory Insurance). Act

«Q

2.-(1)In this Act -

"insured person" means a person insured underdphity policy; "third-party
policy" means a third-party policy of insurance anthis Act.

(2) A third-party policy under this Act is a policy tha

(a) insures the owner of the motor vehicle to whiahpolicy relates, and any other person
who at any time drives the vehicle, against ligyilh respect of the death of, or injury to] a
person caused by the fault of the owner or dri¥¢he vehicle in the use or operation of
the vehicle; and (b) is in the terms of the Schedul

A central concept of the Act is third-party insuzanThis is referred to in many
contexts. So, the drafter has devised a definltibind-party policy". But this is too
detailed to form a conventional definition. It app® therefore, as an interpretation
provision, and "third-party policy" provides a cemientlabel. "Insured person” puts
beyond doubt that the only insurance intendedisskiind of policy.

2.3.4 How a stipulative definition should be dratd

Much depends on your objective. For different cdesations apply with respect to the
different forms of stipulative definition. Such afohition can take a variety of forms:
1. comprehensive definitions

. restricting definitions

.enlarging definitions

.excluding definitions

. clarifying definitions

. referential definitions.

OO0k WNDN

1. Comprehensive definitions
A comprehensive definition contains a completeestesnt of what the defined term
must be taken to mean. The usual formula is:

"[defined termi means [the definitior= the complete statement of all the elements of
the meaning]

This may be given greater precisiondddingeither or both:
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andincludes [the extensior words that extend the limits of the stated conepis of
the definition or remove uncertainty as to thosst§]

butdoes not include [the limitation= words that confine the limits of the stated
components of the definition or remove uncertainty]

Example Box 4

"motor vehicle'meansa motor car, motor carriage, motor cycle or otredricie
propelled wholly or partly by volatile spirit, st@agas, oil or electricity or by any
means other than human or animal power,inollidesa trailer, but doesot includea
vehicle used on a railway or tramway.

2. Restricting definitions
Restricting definitions confine the use of a teaw|t is defined in the dictionary or in
this or other legislation, to a specified cont@tie usual formula is:

"[defined term means [the term + the restrictior= words that restrict the dictionary
meaning of the term].

Note that the defined term itself is not defined.

Example Box 5

"agricultural land' meandand held under a lease issued under the Agricultural
Holdings Act.

"senior police officérmeans golice officerof the rank of inspector or above.

In these definitions, the meaning of "land" andliteoofficer” will be found elsewher

D

(e.g. in the Interpretation Act).

3. Enlarging definitions

Enlarging definitions make clear that the usuadt{dnary) meaning of a term is
extended to take in a specified matter that wonddnight be taken to, fall outside it.
The usual formula is:

"[defined tert includes [the enlargement words that add additional cases to the
usual meaning]

Note that the term itself is neither used in thind@n nor defined.
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Example Box 6

"oath", in the case of a person allowed by lawftiora or declare instead of swear,
includesan affirmation or declaration.

The literal meaning of "oath" is extended as inv&y can it cover cases not involving
swearing in the name of a divine or holy entity.

"University" includesa College of a University.

This removes doubts as to whether a referencetdiective body is to be read as
covering a largely autonomous branch of such a body

4. Excluding definitions

Excluding definitions remove from the usual (dicoy) meaning of a term a meaning
that it would otherwise have or might be takendweh The usual formula is:

"[defined termt does not include [the exclusion= words that prevent specified cases
being within the usual meaning]

alternatively:
"[defined termf means [the definition= a precise statement of the cases covered]

Note that in neither case is the defined term ursé¢dde definition.

Example Box 7

"vessel"does not includa ship or boat used exclusively for navigationmand waters;

"vessel'meansa ship or boat used for navigation at sea.

These definitions, though not precisely identicag¢ffect, both have the aim of
excluding the same cases.

5. Clarifying definitions

Clarifying definitions remove doubts as to whethderm in its usual (dictionary or
legal) meaning does or does not extend to spedatfiatiers. The following formulae
are used:

"[defined tert includes [the clarification = words adding the specific cases in doubt]

"[defined termt does not include [the clarification = words excluding the specific
cases in doubt]

"[defined term means [the clarification = words stating particular cases + general
words to catch other similar cases that are withénintended meaning of the term].
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Example Box 8

"offer for sale"includesan invitation to treat, or exposure or advertisenfi@nsale or
barter.

The defined term "offer”, if given its usual commaw meaning, would not extend tp
these cases.

"intellectual property'meansa patent, trade mark, copyright, registered desaghnical o
commercial informatiomr other intellectual property

The concluding general words mean that other sirtyjzes of "intellectual property"
(as a legal dictionary would define the term) aduded. The specific items are in
effect illustrations.

6. Referential definitions

Referential definitions specifically draw to thgilation a meaning already conferred
on the defined term by other legislation, or thenown law, thereby linking them.
They are useful for Bills that are to be read injoaction with legislation using similar
concepts and terms or with the principal statuse deals with the matter defined. The
usual formulae are:

"[defined term has the same meaning asin [the source= words providing the exact
reference]

"[definedterm]" hasthe meaning given by [the source= words providing the exact
reference].

Example Box 9

"arbitral award'has the same meaning iasArticle 2 of the Scheduled Convention;

"motor vehicle"has the meaning given bgction 2(1) of the Road Traffic Act 1988.

Note that referential definitions can make it a@iffit for readers to ascertain the precise
meaning of the text using the defined term as thasgt find the actual definition in
other legislation. Use them only when a delibeliatewith that other legislation is
necessary.

Complete Self- Assessment Exercise 2. Compare yomswer with that provided
at the end of this unit.
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2.3.5 Self- Assessment Exercise 2

Read the following definitions and note below eatty you think it was created.

1."coin" means a coin that is legal tender in Nigeria

2."mother" includes the adoptive mother of an adojtatl, but does not include a
stepmother.

3."Public Service Commission" means the Public Ser@dommission established bl

section 92 of the Constitution.

4."personal injury" includes damage to limbs, eyeteeth, that are artificial.

5."firearm" has the same meaning as in section X(fl)eoFirearms Act.

6. "child" means an individual who is under the agéd fyears.

7. A reference to a motor vehicle does not includeference to a motor vehicle that|i

operated on a railway or tramway.

2.3.5 Points we should watch for in writing stipuléed definitions

The following factors should be borne in mind wileveloping definitions:

0] if you combine features from different forms ofsiiated definition, keep the
aims and effects clearly in mind, if contradicticare not to happen.

(i)  acomprehensive definition must always contaiedns, since the stipulated
definition has to displace any other meaning. (Tliss not prevent you from adding
"includes$ and 'does not include to extend or clarify).

(i) "Includes by itself does not make a comprehensive definjti@serve it for
those cases where a standard meaning of the defitérm is to baltered insome
way.
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(iv)  in consequence, do not state that matters are'indladed if they are
obviously already within usual meaning of the teflfhat could lead a court to believe
that you intended a comprehensive definition. (Wlsg include the obvious?)

Example Box 10

The following is an example of this uncertainty.

=

"vehicle"includesany cart, wagon, cab, carriage, aircraft, motor caravan, trailer, motg
lorry or motor cycle or other cycle.

Does this also include, e.g. a motor bus (whiatoismentioned)? Doubts must arise
because the list is so extensive and covers mavigubexamples of vehicles as well
as marginal cases (e.qg. aircraft). It has mangi®signs of a comprehensive definition.
If that is what it is, the definition should usaéans. If it was intended to cover other
forms of transport too, add at the emd 6ther similar vehiclé

(v) avoid the composite, and contradictory, expres&io@ans and includés

(vi) comprehensive definitiondrequently have to cover a wide range of items.
Traditionally, this was done through a long seaéparticularised expressions.
But those can easily miss out a particular cagestizuld be covered. Today,
drafters tend to use general words in the defimit@ddescribe thelassof case
wherever possible.

Example Box 11

Instead of:

"museum"” means a place permanently used for thage@nd exhibition of antiquities,
sculpture, models, casts, carvings, paintings, khgsy photographs or films.

try:

"museum"” means a place permanently used for thage@nd exhibition of objects
illustrating antiquities, science, natural histdhe arts or of educational interest.

The latter is coming close to the dictionary megnin

(vii) in writing a stipulated definition for matters of a broad or general kind, you may
find that precision is impossible if you are to eoall the matters intended. Consider
using broad terms or catch-all phrases in the diefimthat pass the responsibility for
their interpretation and application to the court.
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Example Box 12

"charity" means a body of persons, or trusteestnist, establishefbr charitable purposegs
only.

"subsistence" means such subsistence as is redésoméfie circumstances of the
employment in question, and does not include accodation.

"racial group" means a group of persons definetefgrence to race, colour, nationality
(including citizenship), or ethnic or national ansg,.

In each case, the italicised words will be giveramag by the courts, in the event ofja
dispute.

2.3.6 Pitfalls to look out for

Stipulated definitions can sometimes cause morel@nts than they solve. If you
follow the principles we have just worked with, yslwould avoid them. But it may be
helpful to look a little more closely at the mostramon errors. These involve
definitions that:

1. contain rules of law

2.are unnecessary

3. state the obvious

4.are incomplete

5.are inapplicable 6. are artificial 7. are opedezh

1. Definitions that contain rules of law

A court is entitled to treat a definition as a gutd the meaning of words and to
decline to use it as the source of rule. (They magn conclude that no rule has been
specifically provided.) Place substantive rulesubstantive sections, not in
definitions.

Example Box 13

This following definition (in fact a labelling deiition) should not be used twnferthe
power to issue licences on a Council.

"licence" means a licence issued under this Ad Bouncil.

The consequences of making rules through defirgteam be seen from an excellent,
but tricky, example from Dickersow. cit, para.7.6.9, given asSelf- Assessment
Exercise 3.

Complete Self- Assessment Exercise 3. Compare yomswer with that provided
at the end of this unit.
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2.3.7 Self- Assessment Exercise 3

The following appear in local authority bye-laws.

1. In these bye-laws, "parking space" means a spaderger than 3 metres by 7
metres, for off-street parking of the motor vehicle

2. No person may have more thame parking spacen the forecourt of his
premises.

Underline the part of the definition that oughthtove been in a substantive rule and| in
the space provided, note down why.

2. Unnecessary definitions

What is the point of a definition that merely refseahat the dictionary says? Courts
expect definitions to do more than that, and tleeeemay try to read into a definition
of this kind something you perhaps did not intend.

Example Box 14

The following definition is superfluous:

"canine" means a dog or any other animal of théneaspecies.

Similarly, confusion may arise if you repeat a digiion that is in the Interpretation
Act, exactly as it appears there, or worse, diffdyewritten when no difference in
meaning intended. Rather use a definition refertinthe definition in that Act.

On the other hand, it is often sensible to repredsuch a definition in your Bill if there
is a strong reason to focus on the meaning givethdityAct (for example, because it is
a central or important concept in the Bill (e.gublfic place" in a Public Order Act).

3. Definitions that state the obvious
Again, courts are likely to look for a deeper megrfrom such definitions, as they
expect definitions to do more than merely statetusplain or self-evident.

Example Box 15

"dog" means any animal of the canine spearasincludes a bitch or puppy

The first part of the definition may be neededtsd tdog" will cover other canine
types (e.g. wolf, dingo). But the expanding woras ljighlighted) are obviously
covered by the rest of the definition.
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4. Incomplete definitions

When writing a definition that enlarges or excludeske clear the extent to which it
does that. This is particularly true of definitiath&it contain a list of items. A court
may be in a dilemma if faced with a list that appda be incomplete because it omits
items that the court expects to be mentioned:

0] do they interpret the term to cover a case notipedn the definition, because
the term could carry that meaning?

(i)  dothey refuse to read the case in because it isientioned, even though it is
not significantly different from those that arelunted?

Example Box 16

Consider the following definition:
"cattle"includessheep, horses, buffaloes and camels.

A dictionary meaning of "cattle" is "beasts of past' and clearly covers cows, bulls
and oxen. But, in this "clarifying" meaning, itdgficult to be sure whether the

omission of "goats" and perhaps "pigs" was deliteeoa accidental. Neither strictly is a
beast of pasture, since they do not graze.

In this context, that the interpretive cargjnsdem generisan be useful.

Complete Self- Assessment Exercise 4. Compare yomswer with that provided
at the end of this unit.

2.3.8 Self- Assessment Exercise 4

Remind yourself about tregusdem generisanon, by looking at the course LED: 706
(Constitutional Perspectives).

In the space provided, show how that canon couldsed to improve the definition irj
Example Box 16

By adding a catch-all phrase after a group of $jgecases (e.g. "or other similar..."),
you show:

0] that a list of cases is not intended to be exhaeisti
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(i)  the extent to which unspecified cases must haveacteistics in common with
those listed, in order to be included.

Example Box 17

"art gallery" means a place permanently used fertthibition of paintings, drawings,
sculpture, castsr other similar artifacts

"art gallery" means a place permanently used fertthibition of paintings, drawings,
sculpture, castsr other artifacts, whether of a similar nature root.

Complete Self- Assessment Exercise 5. Compare yomswer with that provided
at the end of this unit.

2.3.9 Self- Assessment Exercise 5

Examine the second definition BExample Box 17 Do you think that the highlighted
words throw doubt on the choice of the definitierm "art gallery"? Suggest an
alternative defined term to overcome the objection.

5. Inapplicable definitions
Two particular cases cause problems:

(&) adefinition provided for a term that is used nowehie the legislation. Don't
forget to remove definitions when you remove ollaep the defined terms that they
were designed to support.

(b)  the definition is not intended to have effect irrinstance in which the term
is used. Although the definition appliesnless the context otherwise requiré's
whenthe context requires a different meaning may nwag be obvious. Users then
have this dilemma:

0] is the definition meaning intended to be replacgdtother that the
defined term can bear? or

(i) should the definition meaning be applied even thotgay have to
be strained?
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Example Box 18

A definition of the word "marry" as "contract a mage" would not be acceptable in
this case:

A person, beingnarried, commits bigamy who, during the lifetime of thegmn’s
spousemarriesanother.

The second reference must be to a purported meyrésga bigamous marriage is vo|d.

Use a term that has been defined only in the seefieed. If another meaning is
required at some point in the Bill:

0] choose a different word for that case; or
(i)  give an express indication that, in this instatiee,term carries a different
meaning, e.g. by providing a further definition tinad to this context.

6. Artificial definitions

The definederm (which the user comes across most often) shouldegosomething

of the sense in which it is used, if at all possil@therwise the rules in which it is used
may have no immediate meaning to the reader. Dardiduce into aefinitionwholly
unexpected elements that are inconsistent witlléfi@ed term. Your definitions
should make it easier to use legislation. They khbealp, not obstruct, understanding.

Example Box 19

Here is a striking example from a Carriage of Naclelaterial Act of artificial
definitions that not only get in the way of undargting, but are likely to irritate
readers.

Interpretation.
2.In this Act,
"relevant carriage", in relation to nuclear matiemaeans carriage on behalf of a relevar
operator,

"relevant country" means a country for the timengdiound by aelevant international
agreement

"relevant installation" means an installation taetharelevant international agreement
applies;

"relevant international agreement" means an intenmal agreement with respect to thir
party liability in the field of nuclear energy tchieh Utopia is a party; "relevant operator"
means a person who, for the purposesrelevant international agreemeris the operatg
of arelevant installation

—

|8
1

=

Application.
3.-(1) This Act applies in the case of nuclear materiailctvh

(a)is in the course of carriage on behalf sEkevant operatgror
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(b)is in the course of carriage to such an operatelevant installationwith the
agreement of that operator, from a place outsidedlievant countriesor

(c) having been on such an operatogelgvant installatioror in the course of a carriage on
behalf of such an operator, has not subsequengly be anyelevant installatioror in
the course of anselevant carriageor (except in the course aflevant carriagg within
the territorial limits of a country which is notrelevant country

Even so, the drafter has still used "such an opertiiree times, instead of the relevant
definition term!

7. Open-ended definitions
Definitions are of limited value if they give sttle guidance as to meaning that they
themselves need to be interpreted. This merelytisutes one uncertainty for another.

Example Box 20

The following definition gives no guidance at alt® the matters likely to be covered
by it.

"art gallery" means any place used for the extdhitof objects of artistic distinction.

You have already seen a clearer versioxample Box 17

2.4 CONCLUSION

Referential definitions make it difficult for reaseto ascertain the precise meaning of
the text using the defined term, as they must tiredactual definition in other
legislation. So, use them only when a deliberaie With that other legislation is
necessary. Your definitions should make it easierse legislation.

They should help, not obstruct understanding.

2.5 TUTOR MARKED ASSIGNMENT

1. Note down why, on the principles you have just beerking with, the
composite expression "means and includes" is tavbe&led.

2. Why is 'highway obstructiohan unsatisfactory defined term for the following
definition? Suggest a better alternative.

"highway obstructiohmeans a motor vehicle that has been abandonei$ and
interfering with the free flow of traffic on a higlay.

2.6 REFERENCES/FURTHER READINGS

Dickerson R. (1986Jhe Fundamentals of Legal Draftin@"™ ed.) Boston: Little,
Brown & Co.

63



Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.
Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

2.7 Answer to Self- Assessment Exercise 1

With the definition in clause 2, the sections conddd:

1.In this Act, Ticence' means a second-hand dealer's licence issued gad®on 5

1. No person shall carry on the business of a secand-tiealer unless that person

is the holder of éicence

2. An application for dicenceshall be made in the prescribed form to the
licensing authority.

3. The licensing authority may issue a second-hangdgdicence, on the
payment of the prescribed fee.

4. A person aggrieved by the refusal of the licensiathority to issue a licence
may appeal to the Minister.

This saves 22 words. A substitution is not appadprin clause 5, as this, in conferripg
the function of issuing licences on the authomtyntains the provisions on which the

definition depends.

Answer to Self- Assessment Exercise 2

Definitions were used, in relation to the followitegms for these reasons:
1. Torestrict, or particularise, the normal meaning of the técoin".

2.To clarify the application of a potentially ambiguous ternwo specific cases
involving persons who are not natural mothers.

3.To allow a shorter expressionlébel) to be substituted for the precise, but length
legal expression.

Y,

64



4.To enlargethe normal meaning of the term "personal injuryincdude connected
matters not otherwise within it.

5. To incorporatelfy referencga meaning already established by law, and thilieko
the two statutes.

6. To provide ecomprehensiveneaning to a term that could otherwise have a tyaof

meanings.

7.To excludecases that otherwise are likely to fall within titeral meaning of the
term "motor vehicle" (i.e. a vehicle driven by aton).

Answer to Self- Assessment Exercise 3

The term "parking space" means a spaodarger than 3 metres by 7 metrésr off-
street parking of a motor vehicle.

The highlighted words are intendedftothe maximum dimensioon$ a parking space
Appearing as part of a definition, they have tacbestrued as meretlescriptiveof the
kinds of spaces that are the subject of the rule.

When applied to the section, their effect is tonuepersons to have as many parkin
spaces as they like, so long as they are in exidfebs size described! But they may
only have on@f the kinds described

By contrast, what is intended is that no one shbakk more than one space, and tf
the space must not exceed these maximum dimendibascalls for a substantive ru
to that effect, which cannot be achieved by a deim

nat
le

Answer to Self- Assessment Exercise 4

1. If other animals, except goats and pigs, are tmtladed, the following
definition will help:

"cattle" includessheep, horses, buffaloes and camaeld other similar beast of
pasture

2. If the original list is to be exhaustive, it wollé better to provide a
comprehensivdefinition:

"cattle" meanscows, bulls, oxen, buffaloes, camels and sheep.
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Answer to Self-Assessment Exercise 5

The highlighted phrase suggests that a place 'laragallery” ifanykind of artifact is
exhibited there. So, a place where weapons or gestamps or toys are exhibited
becomes an art gallery under this definition. Téisontrary to standard usage.

A better term might be: "museum” or "exposition”.

"expositio means a place permanently used for the exhibdfamy kind of artifact.
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UNIT 3 THE SYNTAX OF DEFINITIONS & DRAFTING
INTERPRETATION PROVISIONS

CONTENTS

3.1 Introduction

3.2  Learning Outcomes

3.3 The syntax of definitions & drafting integpation provisions
3.3.1 Grammatical considerations you should bearind
3.3.2When to use an interpretation provision

3.3.3 How a clause containing interpretaticovfgions should be drafted
3.3.4 Hints and checks

3.4.1 Practical hints you should bear in mind

3.4.2 Final checks you should make

3.5 Conclusion

3.6 References/Further Readings
3.7. Answer to Self-Assessment Exercise (SAE)

3.1 INTRODUCTION

Although definitions are largely guide to the memnof words in legislative sentences
in which the definition term is used, they must b written with an eye to their
grammatical relationship to those sentences.

3.2 LEARNING OUTCOMES
By the end of this unit, you should be able to:

(1 Explain the syntax of definitions; (ii)
Draft interpretation provisions.

3.3 THE SYNTAX OF DEFINITIONS & DRAFTING
INTERPRETATION PROVISIONS

3.3.1 Grammatical considerations you should bear imind
Keep five features particularly in mind:

1. Definitions are to be read into sentences.

2.Words in a definition must not be duplicated by é®in the sentence.

3. The definition must be grammatically consistentwiite defined term.

4. Definitions apply, with the necessary modificatiptesthe other grammatical forms
of the defined term.

5. Typically, definitions should be expressed in thenf of a verb or a noun.
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1. Definitions are to be read into sentences

Users have to read definitions together with tiggslative sentences in which the
defined term is used. Prepare them with that inrdmiinis good practice to read the
sentences, substituting your draft definition foe tefined term, to test its suitability.

If a definition does not fit, it may need changing.

Of course, if you include an unsatisfactory defami{ the courts have to do their best to
make it fit, even if the syntax is defective. Weuld try to prevent this.

Complete Self-Assessment Exercise 1. Compare youngwer with that provided
at the end of this unit.

Self-Assessment Exercise 1

Look again at the definition ohighway obstructiohas set out iTMA No. 2 of the
last unit. Read it into the following sentence.

A local government council shall take such actisnimthe circumstances, is necessary|to
ensure thaa highway obstructiors not interfering with the free flow of traffic am
highway.

Although its purpose is clear enough, technicdigydefinition is defective. Note down
how this might be put right.

2. Words in a definition must not be duplicated bywords in the sentence

In drafting a substantive provision, use the defitegm, and do not include words
already part of the definition. Otherwise, you fasg same thing twice. It is easy to
overlook this when trying to bring out the essdst@ the rule in the sentence. If you
feel it necessary to include the words in the taleelp the definition to be understood,
this is an indication that you should give the nigifhn more thought.

Example Box 1

In the following sentence, substitute, for the témghway obstruction”, the original
definition of that term given ifMA 2 of the last unit. You should readily see this
defect.

A highway authority shall, as soon as practicat@dmove a highway obstruction thiat
interfering with the free flow of traffic on a highy.

The rule is clear, but the highlighted phrasernsay part of the definition.
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3. The definition must be grammatically consistenwith the definition term. The
same part of speech must be used for the defirgtsois used in the defined term (e.qg.
noun matched by noun, verb by verb, adjective hgctide, singular by singular,

plural by plural). The examples Example Box 32show the conventions in operation.

Example Box 2

Verb:

"sell" means sell, offer for sale, expose for sathjertise for sale or have in possession|for
sale.

Singular noun (which is the typical form):
"animal" means a dog, cat or pony.
Plural or a collective noun:

"livestock” includes horses, cattle, sheep andggdmitt does not include buffaloes or
camels.

Where, as in these examples, the definition costed@iveral items, the last two items
should be joined:

- by "or", after 'mean$ and 'does not include -
by "and' or "but', after 'Includes.
Nothing in this box?

Complete Self-Assessment Exercise 2. Compare youngwer with that provided
at the end of this unit.

Self- Assessment Exercise 2

Note down, in the spaces provided, the grammadimalin each of these examples
(from trainee drafters).

1. "sell" includes invitation to treat.

2."domesticated animal" means horse, sheep, cattjeatr but does not include cats or
dogs.
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3."Signature" includes applying a mark or a chop.

4. Definitions apply, with the necessary modificatins, to the other grammatical
forms of the definition term

Definitions are given in one part of speech onlg.(as a verb or a noun). Literalist
judges in the past were disinclined to give eqeinameanings to other grammatical
forms of that part. Drafters have countered thisvio ways:

(i) by adding appropriate words to the definition;

Example Box 3

"absent without leave" means absent from any halsgitd liable to be returned there under
this Partand kindred expressions are to be construed acaghdli

(i) under general authority conferred by the Intergi@tdegislation to extend the
definition to grammatical variants of the definedn.

The effect of these devices is to allow you to insgubstantive provisions:

0] all other variations to the part of speech in wtileh definition is expressed
(e.g. in relation to a verb definition ("sell")] akher verb forms, past, present or

participle ("has sold", "sells" or "selling").

(i)  other parts of speech derived from the same wogd éenoun ("sale";
"seller").

But check this effect as it may not work the way yatend in every context.

Example Box 4

The following definition:
"sell" includes agree to sell,

may not be suitable in respect of a rule that meguh record to be kept of "sales" in a
"sales-book", if that is to be a record of transend in which the property in the item
has been transferred (i.e. "sold" in a restrictuss).

5. Typically, definitions should be in the form ofa verb or a nounas we have just
seen, other parts of speech derived from nounyerixs are given their equivalent
meaning. These include adjectival forms of the tefimwever, a definition in the form
of an adjective can cause difficulties in draftifgr an adjective cannot stand alone. It
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must always be linked with another term, which ddifies. So, in order to understand,
and indeed to write, an adjectival definition, youst take account of the other terms
with which it will be linked.

Example Box 5

The following might be a definition of the term ‘fdalential”, which is to be used to
modify various kinds of materials (e.g. documenindmrmation), listed in the
legislation:

"Confidential" means entrusted to, and held in mfce by, a person.

There are several ways in which you can write #fendion in order to link with the
term that it modifies:

(@) Define an adjective and noun together
Make a definition for a defined term that includedh an adjective and a noun. This is
particularly appropriate where the noun:

0] is always modified by that adjective; and
(i)  is theonly noun to be modified by that adjective.

Example Box 6

"charitable institution" means a charity, or artitasion, other than a charity, that is
established for charitable, benevolent or philasthr purposes.

(b) Define both the noun and the noun as modified

Provide two definitions, one for the noun alonej #re other for the noun as modified.
For the second, use the same defined term butansthitable adjective.

Example Box 7

"marriage" means a marriage contracted in accoedaiitt the Marriage Act;

"voidable marriage" meansmaarriagethat may be declared void by a court, at the irgan
of one of the parties, on any of the grounds sttrothis Part.

(© Use a relational definition

You can define an adjective "in relation to" theindhat it is intended to modify. This
is particularly useful, where the same adjectivi® ise used with a series of such
nouns.
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Example Box 8

"confidential",in relation to a document or mattaneans that the document or matter is
held in confidence by the person to whom it wasusted.

You can also use a relational definition in combarawith a noun and adjective
jointly defined (as in(a) abovg.

Example Box 9

"confidential document” or "confidential matteiti,relation to a person in possession of a
document or mattemeans that the document or matter has been e and is heloh
confidence hy, that person.

This definition has effect wherever the draft refer a person in possession of a
confidential document or confidential matter, boty in those cases.

3.3.2 When to use interpretation provision

As we have seen earlier, interpretation provismlitav explanations to be set out in
the form found in substantive rules when it is iagiicable or cumbersome to use a
definition. They can perform all the functions fehich stipulative definitions are used.

3.3.3 How a clause containing interpretation prowsions should be
drafted

The clause must show clearly that the provisioestlagre to guide users as to the way
expressions are used in the Act. There are two camforms:

0] an explanation of what a reference in the Act 19, & stated item or activity,
means or includes;

(i)  astatement that a person, item or activity "ibéadead"”, or "is to be treated", or
"is to be taken to be" as the explanation goe® aiate.

These clauses often create a legal fiction; thgyire that one case must be equated
with another for legal purposes, even though, ab, flney do not fall within the same
meaning. Avoid archaic words such as "deemed" vglewiding an explanation of
how an expression is to be treated. The words stggén the nextxample Box

bring this out more clearly.
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Example Box 10

(2) In this Act, a reference to the use or operatioa nfotor vehicle includes a
reference to the maintenance of the vehicle.

3) For the purposes of this Act, a perssio be regarded athe owner of a motor
vehicle if:

(a)the vehicle is registered in that person's name;

(b)where the vehicle is not registered, that persamiiled to its immediate possession;
(c) where a trader's plate is attached to the vehtuéeplate has been issued to that person.

Don't use provisions of this kind to create sulistarrules of law. These provisions
explain how expressions used in the Act are todmstcued; they are not places to look
for rules of law.

3.3.4 Hints and checks

a. Practical hints you should bear in mind

1. Don't start the drafting of a Bill by devising #ile definitions before working
on the substantive provisions. Definitions shoildhe main, evolve as the text
develops.

2. Keep a separate sheet of paper upon which to ndatbie places for
definitions and your ideas for their contents, @s gompose the substantive rules.

3. Keep a note of the places in your draft in whicfirgsl terms are used, as, for
example, by underlining them or putting thenCAPITAL LETTERS . This will
help you find them again, when you are checking yiraft.

4. Test whether your definitions work by reading thiato the text of the
substantive provisions in place of the defined term

5. In each place where a defined term is used, chretkhe definition produces
the desired effect and fits grammatically.

b. Final checks you should make

1. Remember that the final version of a definition may be that with which you
started. So, make sure that your final versiomigble foreverycase in which you
intend to use the defined term.

2.Make sure that you have not created a definitiorafterm that is not used in the
dratft.

3. Check that the statute does not use a definediteamy other sense than that
prescribed by the definition.
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4. Check that your defined terms and the definitidresrtselves do not use artificial
expressions that can confuse rather than assistdider.

5. Make sure that you have not overloaded your drift eomplex definitions. Keep
in mind that users are often not conversant witkhel ways in which definitions are
used.

6. Check that your definitions are listed in alphabetider.

3.4 CONCLUSION

When drafting a substantive provision, use thenaeffiterm, do not include words
already part of the definition. Do not start dnadtia Bill by devising all the definitions
before working on the substantive provisions. O#&éins should evolve as the text
develops.

3.5 REFERENCES/FURTHER READINGS

Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.
Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Adubi C.O (2012) Legal Drafting, Conveyancing LaWills & Practice (rev.ed).,
Lagos: The Lighthouse Publishers

3.6 Answer to Self-Assessment Exercise 1

If the obstruction is defined as a vehicle tisatausingnterference, an obstruction
must always have that feature. It is impossibletfapt to interfere with traffic, yet the
sentence refers to the case where an obstructimt iisterfering with the traffic flow!

If you read the sentence aloud with the words efdéfinition in place of the term, that
contradiction is evident.

The problem is compounded when the council comestoFrom that moment, the
obstruction no longer fulfills the definition singeno longer interferes with traffic. It
would not meet the requirements of a subsequetibedbat says what is to happen to
the highway obstructioafterit has been moved.

A better definition might be:

"[highway obstruction]" means a motor vehicle thas been abandoned in a manner that it
is likely to interfere with the free flow of traffion a highway.

74



Interference here becomes part of the descripfi@anquality of the vehicle at the time

it is abandoned, not a distinct, and continuingyrabteristic.
Alternatively, the substantive rule could be reterit
A local government council shall take such actisniathe circumstances, is hecessary

ensure that a highway obstructigrremoved so as to perntite free flow of traffic on a
highway.

Answer to Self-Assessment Exercise 2

1. A verb is used in the defined term; the definitimes a noun.

2.The defined term is in the singular; the definitisses “cattle, and "cats or dogs",
which are plural forms.

3. The defined term, "signature, is a noun: the didiniuses a participle (i.e. a verb
adjective).
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MODULE 3 WHEN TO USE PURPOSE CLAUSES &
APPLICATION PROVISIONS

Unit 1 Purpose Clauses

Unit 2 Application Clauses

Unit 3 Temporal Application

Unit 4 Provisions binding the State
Unit 5 Extra-territorial extension

UNIT 1 HOW TO COMPOSE LEGISLATIVE SENTENCES
CONTENTS

1.1 Introduction

1.2 Learning Outcomes
1.3 How to compose Legislative Sentences

1.3.1 What is a purpose (or object) clause?

1.3.2 What purposes does a purpose clause serve?
1.3.3 Why drafters do not use them often

1.3.4 When a purpose clause can be used moregtigfit
1.3.5 How a purpose clause should be drafted

1.6 Conclusion

1.7 Summary

1.8 References/Further Readings

1.9 Answer to Self- Assignment Exercise

1.1 INTRODUCTION

This unit deals with a type of preliminary provisithat is not yet widely used in most
jurisdictions (including Nigeria). However, the ualof a purpose or objects clause is
increasingly recognised. This unit explains wheeséhmay contribute to a better
understanding of the aims of legislation and hosytimay be used.

This unit is designed to enable you to:
0] Find out local practice on this matter;

(i)  Examine and put into practice the techniques fodpcing sound and well
drafted purpose clause.

1.2 LEARNING OUTCOMES
By the end of this unit, you should be able to:

(1 Provide a purpose clause when one is required.
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Your aim in this unit is to find out whether purpadauses are or might be used in
Nigeria and to compare any local practice with dgveents elsewhere. As the topic
may be unfamiliar, make sure that you fully undandthow these clauses differ from
other provisions that give an indication of whadtilais about (e.g.

Long titles and preambles) and when they may lpadifcular value.

1.3 HOW TO COMPOSE LEGISLATIVE SENTENCES

1.3.1 What is a purpose (or objects) clause?

A purpose, or objects clause is appropriate onafBill. For it is used to state the
policy objectives of the Act amall subsidiary legislation made under it. In most

jurisdictions, these clauses are still rarely ugfeal, all. Recently, their inclusion is
becoming more common; indeed, in Australia (Nig&righey are now a standard
feature of Acts of any substance.

Example Box 1

The objects of this Act are:

(a) to eliminate, as far as possible, discriminatioaiast persons on grounds of
physical or mental disability, in the areas of wodccommodation, education, and the
provision of goods, facilities and services;
(b)  to promote equality of opportunity between perseith, and persons without,
a physical or mental disability;
(c) to improve access and facilities for persons wigthgsical disability in respeg
of public places and places of public entertainment

—

A purpose clause can be used:

0] to apply to the whole Act and so to set out theectyes of the entire
legislation;

(i)  attached to each or some of its individual Paotstate the aims of that part of
the legislative scheme;

(i)  as a preliminary subsection of a particularly lamgl complicated section to
indicate the objectives for which the section i®éoused.

1.3.2 What purposes does a purpose clause serve?

As we can see frofBxample Box 1 a purpose clause performs a different function
from both the long title and the preamble. It impipally to make explicit theolicy
objectiveghat the Bill, when implemented, is intended tongrabout (rather than
indicating the legal means it uses to produce theselts (as a long title), or explaining
the mischief to be remedied and the origins ofAbe(as a preamble)). It performs a
number of functions in this respect:
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(@)  As context indicator

As Example Box lalso shows, a major value is in giving the readeimanediate
overall picture of what the Bill sets out to aclgetdaving read it, users should find it
easier to master the details of the substantiesysince they have the context in mind
when they come to read those rules. You will knoawnf your own experience that we
understand points that others are making morelyeihaie start with a clear view of
the overall issues.

(b)  As an aid to interpretation

The clause also provides authoritative guidancthertegislative policy to which the
Judges may be expected to have regard when inteigpthe Act, instead of having to
work it out from their reading of the substantiwes. For example, it can be used to
indicate an objective to codify the law on a paiic subject, which discourages the
courts from looking outside the Act to previousesésn.

Since these sections are enacted explicitly te@ skegt policy behind the Act, in
principle, they should command greater respect pinaambles or long titles. But they
are unlikely to be treated by the courts as eitbexclusive or comprehensive (however
hard a drafter may try to make them that). But Egslated aid when a provision is
claimed to be obscure or ambiguous, they can dabsistourts by:

0] establishing the statutory context;
(i)  confirming that particular provisions can be treads clear and unambiguous
since they carry forward the stated policy objexgiv

1.3.3 Why drafters do not use them often

Many drafters have reservations (criticism) abbet\value of these clauses. Their
reasons are worth bearing in mind.

0] they can cause problems when considered at the ittearstage in the
Legislative Houses, as they focus discussion agrailssues which
Government likes to have concluded by the votéeaend of the Second
Reading;

(i)  astypically they are agreed to early in the legigé process (being preliminary
provisions), they may not state the policy accuyadtenajor amendments are
subsequently made to the substantive provisions;

(i)  they are considered to be unnecessary, and maybeveounter-
productive, since the policy is implicit, and candeduced, from the way the
substantive rules are drafted;

(iv)  they are no substitute for properly structureddiedgion which gives actual
effect to the policy:

(V) if a legislative plan has been properly worked tha,policy will be fully
implemented by the legislation, and a statemepbtfy adds nothing of use;

78



(vi) if the plan has not been carefully worked out,dberts are unlikely to remedy
defects by resorting to a purpose cause;

(vii) it is not easy to draft them so as to provide &icgaftly full statement of
objects that enables courts to reach satisfactsyers on difficult marginal cases of
interpretation;

(viii) if the Act is amended by subsequent legislatioa,aimendments must be
consistent with the purpose clause, unless thastappropriately amended;

(ix)  They may be no more than a manifesto of entipelitical objectives, quite
unsuited to inclusion in a legislative instrumebickerson Fundamentals of Legal
Drafting, para.13.5) suggests that:

most general-purpose clauses wind up as pioustimbams of little practical value, because
what little information they contain is usually énfible from the working text.

(x) if written in very broad, loose or too generalisexdns, they can be a positive
disadvantage, by leading the reader down a spe@itat unhelpful track.

These criticisms suggest that we should take dawatdhow we use purposes clauses,
rather than that we should not use them at all.

1.3.4 When a purpose clause can be used most ptaffily

Their real value lies in the help they can givedaders in construing (that is, in
understanding) the legislation. This is particyldhe case for complex or wide-
ranging legislation, or Bills that make innovatahanges or will be difficult to work
with. There is less value in using them for théofwIng:

0] Bills with narrow or obvious aims that can be magi®lent in the long title or
even by the short title;

(i) Bills that are short (where the policy can eas#ysken from a reading of the
substantive provisions);

(i)  amending Bills (especially where the principal Aontains a purpose clause),
unless to indicate major policy changes that making to the Act;

(iv)  Bills that make a large number of unconnected chamgthe law (since there
is no unifying policy).

They gain in value the more specific they are, esithey then become more useful as
an aid to interpretation. For that reason, theyehaarticular value:

0] at the beginning of those individual Parts of d Biait deal with matters central
to the legislative scheme;
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(i)  atthe beginning of individual sections that argipalarly long or
complicated.

1.3.5 How a purpose clause should be drafted

Drafting any legislation calls for a thorough urstanding of the policy objectives.
They are vital to the planning of the Bill, and yide a unifying factor in making
decisions about which provisions should be growpiéd which. (We looked at this in
detail inLED: 709 (How might we design a legislative plgn3o, if the analysis and
planning have been done thoroughly, you should éléplaced to articulate those
objectives whether for the whole Act or for a Part.

In drafting a purpose clause:
0] state the objectives in precise and concise teusisg the same kinds of
expressions you use elsewhere in the Bill;

(i)  express the individual purposes in terms of wh#a ise achieved, that is, the
resultsthat are intended, rather than the means of actyetiem;

(iif)  cover the essentials of all the principal objectieéthe Bill;

(iv) focus each purpose on a precise objective, satiiatctively the objectives
cover the required ground,;

(v) don'ttryto deal with several different aims isiagle, very generalised
proposition;

(vi) if there is more than one purpose (as there usuéliype), set out each of them
in a separate lettered paragraph;

(vii) avoid grandiose claims or absurd statements adlbhé@us which have no place
in a statute.

The language of a purpose clause must be apprepoiat legal document that has to
be applied and interpreted. Don’t use the kindlafige illustrated ifExample Box 2

Example Box 2

Purposes of this Act.
2.-(1) Methylated spirit is a dangerous poison, yet sooadish people still drink it.

(2) The purpose of this Act is to prohibit the drinkiofgthis poison, and for that purpose|to
strictly control its importation, sale, possessamal use.

Subsection (1) is unsuited to legislation; subsect?) says no more than what is
contained in a typical long title.
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If the purpose clause would be too long and detdilevery aspect of policy were to
be itemised, concentrate on the major objectivelsbagin with, e.g.:

The principal purposes [objects] of this Act apeipclude]:
This leaves ancillary or incidental purposes tanerred.

You can express the purpose either by using a (®@gn"the elimination of ") or a
verb (e.g. "to eliminate”). Compare the exampl&xample Box 1with the different
form in Example Box 3.

Example Box 3

IThe objects of this Act are:

(a) the elimination, as far as possible, of discrimoraagainst persons on grounds |of
physical or mental disability, in the areas of wakcommodation, education, and
the provision of goods, facilities and services;

(b) the promotion of equality of opportunity betweemgmas with, and

persons without, a physical or mental disability;

(c) the improvement of access and facilities for pesseith a physical disability in
respect of public places and places of public éatenent.

Attaching purposes to Parts, or individual sectionay be particularly effective. In
Dickerson's words, such an approach can "focugeaific uncertainties". Further, as
the Renton CommittedRéport on the Preparation of Legisation, para.11.8)
recommended:

statements of purpose should be used when thahie@raost convenient method of
delimiting, or otherwise clarifying, the scope aaftect of legislation.

Example Box 4

25.Every local authority, in performing its functionader this Part, shall have

due regard to the principal purposes of this Awt is to say - (a) the elimination of
unlawful racial discrimination; and

(b) the promotion of equality of opportunity, andogl relations, between persons of
different racial groups.

Check your first version of a clause at the conclusf the drafting of the Bill, to
ensure that the purposes cover all the matter iceatan the substantive rules. As the
Bill passes through the Legislature, monitor theeadments, so that the clause itself
can be amended if major changes are made in tistaidge scheme.
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Self-Assessment Exercise

Write down an example of a purpose clause frontanteStatute in Nigeria.

1.4 CONCLUSION

A purpose clause is only appropriate for a Bilpdirforms a different function from
both the long title and the preamble. It is primtiypto make explicit the policy
objectives that the Bill when implemented, is irtted to bring about. So, the language
of a purpose clause must be appropriate to a tegaiment.

15 REFERENCES/FURTHER READINGS

Dickerson R. (1986)The Fundamentals of Legal Draftin@" ed.) Boston: Little,
Brown & Co.

Renton Committee, (197Report on the Preparation of Legislati@mnd 6053
London: HMSO

Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

1.6 Answer to SAE

An example of a purpose clause from a recent statutligeria is the
Interpretation Act of the Federation of Nigeria 1990.

An Act to provide for the construction and interpretation of Acts of the National
Assembly and certain other instruments; and for purposes connected therewith.
1. This Act shall apply to the provisions of any enactment except in so far as the
contrary intention appears in this Act or the enactment in question.
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UNIT 2 APPLICATION CLAUSES
CONTENTS

2.1 Introduction

2.2  Learning Outcomes

2.3  Application Clauses

2.3.1 What assumptions underlie the applicatidegislation?
2.3.2 When should an application clause be used?
2.3.3 When application provisions are most comyoskd
2.3.4 How an application clause should be drafted
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2.8 Answer to Self- Assessment Exercise (SAE)

2.1 INTRODUCTION

In this unit we look at general features of appiaraclauses. Drafting application
provisions on three important specific matters y®ions to bind the State,
extraterritorial application and temporal applioa)iis considered in more detail in the
following units. These three particular topics #ire subject of important interpretation
presumptions about the application of legislatioith which you must be familiar.

2.2 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

(1) Determine when an application provision is ahesd; (ii)
Draft application clauses.

2.3 APLICATION CLAUSES

2.3.1 What assumptions underlie the application degislation?

The Constitution generally confirms that the Legfisie has full competence to make
law for the "peace, order and good governmenthefjairisdiction over which it has
authority. This recognises a principle shared bgalntries that the territorial
Parliament and Government are the bodies that theveesponsibility for regulating
the territory's inhabitants and affairs. This dme&trhas resulted in a number of
interpretative presumptions about the applicatibwratten law (which we considered
in LED: 705 (How do we work under interpretation rulgs?

These legislative presumptions typically state, thatess there is a contrary indication
(e.g. by an application provision), statute lawleggpto:

0] all-natural persons within the territorial limiiacluding those who do not hold
its citizenship;
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(i)  all artificial persons created in that territorgaading to its law;

(i)  all acts and omissions, and activities, that tdkeg(in whole or part) in that
jurisdiction after the statute comes into force;

but does not apply to facts that are already pastwit came into force.

Other laws contaigeneralexceptions or qualifications to some of these prggions.

It is presumed, in the absence of a specific ag{iio provision, that the cases covered
by these exceptions and qualifications and ocagirirthe jurisdiction apply. These
arise where the general law:

0] confers privileges as to the application of the tavspecified classes of persons
(e.g. diplomats and others who enjoy immunitiesaunaternational law);

(i) Imposes disabilities on specified classes of perg¢ery. aliens who are denied
certain benefits; the mentally ill, the insolveminors and, in some countries, married
women).

2.3.2 When should an application clause be used?

If these presumptions and legal exceptions adelyuadger your purposes, specific
application provisions are unnecessary. But theycalled for where such matters need
to be modified to meet your requirements (e.g.Bitleconcerns only a section of the
population, or is to apply outside the territofialits or is to extend to the mentally ill).

Even then, you may find it more satisfactory tovude for the application of a
legislative scheme by different means. You maylile & draft the substantive rules in
a way that makes their limited application cleadded, our standard method of
drafting is to impose rights or duties on particuasses in particular circumstances,
which effectively limits the legislation to thosases.

Example Box 1

1. A Bill that deals with the powers of police offisemeed not state that it applies
to police officers; the rules themselves will b@essed as conferring the powers on
them.

2. Similarly, rules in a Bill to control dealing inlaypes of second-hand goods
will refer throughout to goods of that descriptidimere is no need for the Bill to be
appliedas such to those goods. If the nature of thosegsoahclear, the term can be
clarified by a definition or interpretation proasi.

There is no need to provide an application clatifeirules themselves leave no doubt
as to the persons, behaviour or cases that isnitltisir ambit. On the other hand, an
application clause is valuable, often necessaryhi@following. To:
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0] clarify the scope of the Bill if it is not fully ggarent from the contents or might
be seen to be ambiguous in this respect;

(i)  stipulate limits to the operation of all, or a sffied part, of the substantive
rules in the Bill;

(i)  exempt cases from, or to extend, its presumed ageer

By so doing, an application clause gives promingndbese features in the Bill itself.

Self-Assessment Exercise 1

1. Draft a clause limiting the operation of a Billyour capital city.

2. Draft a clause excluding police officers who havarsk below that of Inspector
from a Part of a Bill.

One of the main uses of these clauses is to stgthat the general body of rules in the
Bill is to operate in a specific context (only araddition to what would be presumed).
Similarly, they can be particularly effective topdain the coverage of a group of
provisions, say, in a Part. In that case, they khbe placed prominently at the
beginning of the Part, most effectively as thet esction or immediately after any
purpose clause.

If the application of an individual rule needs exmtion, it is usually possible to draft
the rule in such a way as to make that clear witpacifically applying it to a
particular case. On the other hand, an applicatiomision is sometimes useful to
break a long and detailed set of requirementssicéion into more manageable
components.

Example Box 2

(1) This section applies where a tenant assigns prerhigld by him under a tenancy.

This sets the context for subsection (2) to de#l trie case where the tenant assign
the whole of the premises, and subsection (3) gades where the tenant assigns part
only of the premises.

[
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Application clauses are equally useful in Bills aubsidiary legislation. The
Interpretation Act (See section 12(1) of the Intetation Act) typically authorises
subsidiary instruments to be made for more restticircumstances than those covered
by the parent Act or differently for different ct&s of the cases to which the parent
Act applies. Bills may contain delegated powersilaiy expressed. In these cases, an
application clause in the subsidiary instrumert gensible way of giving effect to

those powers.

2.3.3 When application provisions are most commowlused
Application clauses are most frequently used to:

(&) extend or restrict the persons or things affected:;

(b)  settle the geographic operation of the legislat{oh;
restrict an activity in specified circumstancety, ( add a time
factor.

(&)  Application to persons or things

Legislation is presumed to apply to all personsahthings in the jurisdiction (but not
elsewhere) who satisfy the description in the sariste rules. So, if a class in the
jurisdiction is to be excluded or any class outsideto be included, the legislation
should say so expressly. (The matters of extrébeial legislation affecting those
outside the jurisdiction and of application to Gowaent are looked at in more detall
in the following units.)

One valuable use is in legislation that makes ndesrfor an existing class of cases. It
is often necessary to designate which are to berhe€ases to which new rules must
be applied.

But take care when applying a Bill to a specifitass of persons. For this can give rise
to the following problems:

(i) To which class does it apply?

You may use words intending to extend the legishato aradditionalclass to those
who will be presumed to be subject to it, but thexds may be read as applying to that
classonly. Similar considerations arise if the clause iagply to a specific category of
things. You can usually prevent these difficultiysadding modifying words, such as
"only" or "also", or "as they apply to [the standl@ase]".

Example Box 3

The following application clause is found irLagal Practitioners Act
This Part applies to registered conveyancers.

Does thigestrict the Part to this class or doegxtendhe Part (which already applie
as part of the Act, to fully qualified legal prdittners) to this class also?

w
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Further words are needed at the end of the claugejonly” or “also” or "as it applies
to legal practitioners".

(i) Does it exclude cases that should be included?

An application clause can inadvertently excludes#s of persons who ought to be
subject to only some of its provisions. For examalthough the principal provisions
are intended to be limited to a specified class Bitl may also contain other rules that
are intended to be binding eneryonge.g. offence provisions). An application clause
that limits the entire Bill to a specific class t@aicts the second purpose. Thornton
gives a good illustration, which we may adapt.

Example Box 4

A Bill requires young persons to register for aedfprm national service. It is to be
confined to citizens. Yet it should not includeagplication clause in this form:

This Act applies only to citizens of Nigeria.

For the Bill also contains offence provisions, engking it an offence to incite national
service soldiers to desert. These clearly mustyappéveryone, citizen or non-citizen.
The offence provisions should be placed in a s¢p&art of the Bill and the
application clause modified to read:

This Act, except Part 5, applies only to citizeh®lmeria.

This difficulty does not arise in quite the sameywath things. Limiting thesubject
matterof the rules does not lead to uncertainty alvdutis bound by them - which is
the cause of this difficulty.

(b)  Application to a geographic area

Legislation is presumed to apply to the entiresidigtion within the authority of the
Legislature. (We look at the question of areasidatthe territorial limits in more
detail below). To restrict it to a part, or to exdeit beyond those limits, requires an
express provision. This can usually be done inafrte/o ways, i.e. by a clause that:

0] confines the legislation to a specified ar@a(ii)
excludes those areas to which it is not to extend.

Example Box 5

This Act applies to Lagos and to such other citieNigeria as the Minister may
designate by order in tf@azette.

'This Act does not apply to the Federal Capitaltieny |
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This type of clause is of particular importancé-aderal jurisdictions like Nigeria,
when the National Assembly has authority to leggstaoth for the entire Federation
and, on certain matters, for any part of it (shategislative power in this respect with
the States’ House of Assembly). Legislation of d&ional Assembly is assumed to
apply to the entire Federation. If an Act is notltoso, the precise application must be
provided for.

Self-Assessment Exercise 2

Draft a clause making a Federal Act applicableith pne named State in a Federation
(select suitable names).

Take care not to limit the entire legislation tpaticular area, if some of its provisions
ought to be part of the general law applying evdmng. Extensiooutsidethe
specified area may be necessary so that the scteamize fully enforced.

Example Box 6

A Bill that regulates a National Park is to inclygl®visions for arrest of those
engaging in prohibited activitiegithin that area. But consideration must be given as to
whether the power should be confined to that aresould be availabldroughout the
jurisdiction. An application clause that limits the Bill to tRark would, perhaps
impracticably, exclude the second possibility.

14

(c) Restrictions on activities

Legislation is presumed to apply to all acts, omiss and activities (in the jurisdiction,
but not elsewhere) that satisfy the descriptiothensubstantive rules. It is necessary,
then, to provide for general circumstances that@teke a class of activigutsidethe
ambit of the legislation. The most common casegharge to which a limiting time
factor is attached (see below).

If a class of activities is to be excluded from Bil, give prominence to that in an
application clause. Again, you can do this in tways:

0] by describing the cases to which the Bill is tolgso that the class is not
caught; OR

(i) by an express statement that the Bill does notyappthe class.
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Example Box 7

Cinematographic Films Act
This Act applies in relation to the exhibition ahematographic filmén places of public
entertainment

Fisheries (Management) Act
This Act does not apply in relation to fishing aagusing only a fishing rod and line.

A case occurs commonly in Bills giving domesticeetfto an international treaty
where those benefits or privileges are conferragspect of transactions involving,
e.g. citizens of other signatory states. It maynipgortant to make clear that these
cannot be claimed by people from countries thanatearty to the treaty.

Example Box 8

This Act does not apply in relation to a transacifane or more of the parties to it is nat a
citizen of, nor domiciled nor habitually resident & Convention country.

(d)  Time factors

Legislation is usually drafted to cover all cadest arise after the legislation comes
into force (i.eprospectively. But some provisions may have to be applied sesahat
begarbeforethat time. Where these are incidental or consedpl¢atthe scheme, they
are commonly dealt with by transitional provisiolighis question is a central feature
of the legislative scheme, give prominence, bygplieation clause, to exactly which
cases are covered.

Example Box 9

This Act applies in relation to the probate of est persons dyingefore or after this
Act comes into force.

This involves different issues from those arising@nnection with the commencement
of the legislation (i.e. when it becomes part & ldw). Applying new rules to matters
that were completed before the new legislatiomected are discussed below.

The application clause determines thage of mattersovered by the legislation. So,
you can use an application clause to clarify wiaichthe first cases that are to be
affected by the new rules, when that is not seiflent. Such a clause can, therefore, be
equally useful to introduce Parts of a Bill, espéigiwhere different classes of case are
dealt with by each.

89



2.3.4 How an application clause should be drafted

Put application provisions in a separate clausth an appropriate section note, such
as "Application", "Exemptions". Place this clauserpinently in the preliminary
provisions. Typically, it appears immediately afiee interpretation clause, but putting
it next after theeommencemermtause can point up the different time effectshef tivo
clauses.

Example Box 10

Commencement
2.This Act comes into force on 30 November 2006.

Application of this Act.
3. This Act applies in relation to motor vehicle lioes issued on or after 1 January 200
regardless of when the application for the licemes made.

X

You may use the expression "extend" instead ofl{épghe effect is the same, though
it is obviously a less direct way of providing fapplication. A distinction is sometimes
made between "applies to" and "applies in relat@nLegislation usually applies "to"
persons and places but makes rules about ("inaela") activities and cases. Such
stylistic distinctions are unlikely to have legainsequences.

Your overriding consideration, in drafting an apption clause, should be to ensure
certainty as to the scope of the Bill, and nottooduce ambiguity. So, a provision that
is intended to be restrictive must clearly convest tmessage.

Example Box 11

Legal Practitioners Act:
35. This Partappliesto licenced and unlicenced legal practitioners.

Factories Act:

3. This Actdoes not applyo factories at which explosives are manufactuoedi§e in
weapons.

You can authorise questions of application to Herdeined by executive instrument,
but in that case, prescribe with precision theuwsirstances when such an order can be
made. Wide powers in the Government to dispendetivt application of Acts may
give rise to constitutional challenge. There shdidctlear reasons for any such
provision.
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Example Box 12

Wages Councils Act:
7. The Minister may extend, by order, the provisiohthis Act to such class or classes of
workers and their employers as are specified irothder and, from the date set by the
order, the Act applies to those workers and emptoge if they had been included in the
Act.

\Recruiting of Workers Act:

9. The Minister may exempt from this Act, by order:

(a) the recruiting of workers by or on behalf of emm@oyywho do not employ more than
such number of workers (not being greater thara$5$ fixed from time to time by
order of the Minister;

(b) the recruiting of non-manual workers or personalamestic workers.

2.4 CONCLUSION

In conclusion, there is no need to provide an apfibn clause if the rules themselves
leave no doubt as to the persons, behaviour os waiigin their ambit. They generally
stipulate how a general body of rules in a Billaoperate.

2.5 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

Driedger E.A, (1976Yhe Composition of Legislatio@ttawa: Dept of Justice.
Soetan, Olusiji A. (1997klements of Legal Draftind-agos: Dredew Publishers.

Thornton, G.C. (1996)egislative Draftingd" ed., London: Butterworths.

Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

2.6 Answer to Self-Assessment Exercise 1

This Act applies to the city of Abunly.

This Partdoes not applin relation to police officers below the rank o§prector.
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Answer to Self-Assessment Exercise 2

This Act applies to Lagos Stataly.

The addition of "only" is essential to remove awylt as to whether the Act is
extended in addition to application to federalitery or applied to this one place only.
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UNIT 3 TEMPORAL APPLICATION
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3.3.2 How these concepts are generally treatésnin
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3.3.8 How back-dated provisions should be drafted
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3.3.10 How retrospective provisions should be ddhft

3.3.11 When provisions should be made for on-goirgumstances
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3.4 Conclusion
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3.7 Answer to Self- Assessment Exercise (SAE)

3.1 INTRODUCTION

This unit considers provisions that settle the terapapplication of legislation,
especially those that are to have retrospectiveabipa. New legislation obviously
applies to events or cases that occur after ibbas enacted. We have seen in
discussing commencement provisions that it maydoessary to provide for those
rules to begin applying at some date to some cfettwases later than to others or for
some of those rules to begin to apply later théweist Essentially, these matters are
best dealt with by drafting appropriate commencedrpeovisions.

However, the application of new rules to eventsases that have already occurred
before their enactment, or began before then amdtdiron-going, raises different
issues. These are often referred to as “retrosdatiatters. Unfortunately, as Ruth
Sullivan has pointed oubg. cit.,Chapter 19), this term, and to lesser extent tlagert
term “retroactive”, are used inconsistently, andeied often interchangeably.

3.2 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

(i) Apply provisions to circumstances that are athgin being when the legislation
comes into force; (ii) Draft retrospective provissp (iii) Draft saving provisions.
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3.3 TEMPORAL APPLICATION

3.3.1 Meaning of retrospective legislation

Sullivan (who prefers to use the term “retroactivather than “retrospective”) draws a
distinction between two types of cases:

0] where the legislation is applied to facts thataready past when the
legislation comes into force and changes the law\tfas applicable to the past events
or conduct;

(i)  where the legislation applies new rules to condu&vents that are still
ongoing when the legislation comes into force.

Only the first case can be truly described as Oeettive/retrospective”. The second is
an example of a prospective rule, one that has mimteeand general application.

However, drafters need to bear in mind a furthstimtion:

1. Retrospective (or more accurately retroactiveanges to the law as it affects
specified past circumstances from a ds®rethe date on which the legislation
containing the alteration comes into force.

Although there was a period during which the formagr actually had full force, it
must now bereated as ithat had never happened aslif the new law has always

been in force from the earlier date. essence these provisions are backdated.

Example Box 1

During the period 1 January 2004 to 31 Decembed 20frriages were solemnized
a particular district before a person not autharigeconduct marriage ceremonies.
Under the Marriage Act, this renders such marriages.

n

A validation Act is passed on 1 January 2005 tdeeisuch marriages valid from the
date of the marriage. This ace&droactivelysince it alters the effect of the Marriage Act
on each of those marriagésom the date of that marriagee. from a datéeforethe
validation Act became law.

2. Retrospective changes to the law as it affeusifed past and completed events
but effectivefrom the date of commencementhe legislation containing the
alteration.

Matters that have been governed by some earlieutdivthe new law is enacted are
made subject to the new ldvom the date that the new law comes into force
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Example Box 2

Under the Criminal Act, the maximum compensatiat ttan be awarded for certain
personal injuries is set at N200,000 in “full amtaf payment”. The level of awards i$
not subject to appeal.

An amending Act comes into force on 1 January 20@#orising appeals with respegt
to the level of awards. This rule is to apply tttled cases as well as to those made
after this date. In so far as this affects awarddebeforethat date, this isetrospectivg
since it changes the law in relation to past cHssswere finalised under the former
law.

Y%

3. Prospective changes to the law as it affectsipe events that began in the past but

arestill on-going The effect is that matters that were governeddiier law until the
new law is enacted are made subject to the nevirtaw the date that the new law
comes into force

Example Box 4

Under the Criminal Act, the maximum compensatiaat ttan be awarded for certain
minor personal injuries is set-at N250,000.00. &l@e a number of cases outstanding
for which claims for the maximum have been entdnadnot settled.

An amending Act comes into force on 1 January Z#4ng the maximum in these
cases atN100,00.00 from that date. The Act aleuiges that this increase applies t
the cases instituted, but not settled, beforedhtd, as well as after. This is not a
retrospectiveprovision since the change in the law applies tgoarg cases.

@)

4. Prospective changes in the law that only apetcified cases that arigéer the
legislation comes into force.

The law attaches new consequences only to thoss ta&t occur or staafter that
time. It has no application to matters completetdegunbeforethat time.

Example Box 4

A statute creates a new criminal offence and aasetipenalties for conduct that has
not been criminal to that time. Only those who lvehia the proscribed waafter the
enactment of the statute will be subject to it.

As the result of the Constitutional prohibition itrospective criminalisation and the
presumption against retrospectivity, such legistaas this will be treated as having
prospectiveapplication only. See section 36(8) of the 1999 Tiartion.
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3.3.2 How these concepts are generally treatedlaw

It is hardly surprising that both the courts angl @onstitution have reservations about
retrospective legislation.

(@) The presumption against retrospective legislation

Courts give much credence to a presumption ageetrsispective legislation, requiring
a statute to show clearly if it is intended to ralegal consequences for cases that
occurred before it came into force. Drafters neekinow precisely when that
presumption is likely to be applied, especiallyptevent its application when some
retrospective provision is required.

(b) Constitutional prohibition of retrospective legislaion

A matter of even greater substance is the probibiti many Constitutions on the
enactment of certain kinds of retrospective legisha Drafters have a particular
responsibility to ensure that those provisions,clvdre designed to protect basic
individual rights, are fully complied with.

3.3.3 How the presumption against retrospectivitpperates
In summary, Courts:

(a) take the view that the Legislature does not alteriégal basis upon which
people have entered into lawful activities, withgabd reason;

(b)  presume, therefore, that statutes are not intetaledange the law from some
prior date to cause the rights of parties to biedsht from what they were conceived
to be when they acquired or exercised them;

(c) apply the presumption to any legislation that carcbnstrued as extending to
cases that occurred before, as well as after,dhelegislation takes effect.

In substance, they presume that legislation doeappuly to events described in it if
they occurred before it came into force. Prior saae not to be treated as subject to
the new law. There are sound arguments for thigippsThe New Zealand Law
Commission (NZLC R17 1990) put forward the follogin

0] effectiveness
much law will work in practice only if the peoplalgect to it know in advance what it
requires and can organise their actions in accesdaiith it.

(i) justice
it may be unjust to apply new law to old situatioinsparticular no one should be

subject to a criminal penalty for some act that natsa crime at the time of the alleged
offence.
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(i)  reasonable expectations

individual may enter into continuing legal obligais (e.g. in contracts) on the basis
that the law will have a particular impact whicleytintend or accept.

This is, of course, a presumption or rule of cargtton. It can be displaced by express
words or clear implication (unless the Constituahibits such legislation
altogether). But this remains one of the strongesypmptions. Courts have often ruled
that the new law does not apply in relation toactlready taken, even though
inconvenience or hardship follows. The conclusionthie drafter is obvious:

- if legislation is to apply retrospectively, sayis express terms.

3.3.4  Prior Cases When the Presumption Will NdBe Applied

The following are cases when the courts are likelyeat the presumption as having
no application, i.e. where they are prepared tat tgrovision as applying to past as
well as present and future cases, even thougteggdtion is silent.

(@  Wholly beneficial legislation

Statutory provisions that confer benefits, withooposing any direct burdens on
anyone, are usually treated as applying equaltigdee who have already qualified
under prior law, as well as those who will qualiiythe future under the new law.
There is no case for restricting the largesse ®fdtv. There are, however, cases in
which a countervailing burden falls on other legafsons. In that case, the
presumption may be applied in the interest of thpEsons.

For the presumption to apply, then, the legislatimrst attach some new duty, new
penalty, new liability or new disability (or remoseme existing benefit or defence)
with respect to prior cases.

(b) Prejudicial legislation intended for public protection

Legislation may add new disabilities to those imedrin the past, not by way of
punishment but in order to provide greater pubi@t@ction. Although such legislation
may add further adverse consequences to thosedpgplmisconduct before the new
legislation comes into force, these cases areutmést to the presumption.

Example Box 5

Legislation introduces special penalties for anyahe is a "habitual criminal”. This
requires account to be taken of past convictiorgeiiermining who is a habitual
criminal. This has the appearance of retrospegtimiso far as the convictions were
previous to the new legislation.

However, the presumption is unlikely to be apptiedhis kind of case, since its
purpose is to penalize past offenders fooatinuingcharacter fault that is evidenced
by past actions. This rule is not retrospective.
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(© Declaratory provisions

Provisions that declare or interpret the meaningfi@ct of another Act are generally
treated as effective retroactively from the datéhat Act (as no new law is being
made). These provisions too are rare. Clarificaisanore likely to be made by
amending the defective legislation, when the prggion may be applied.

(d) Validation legislation

By its very nature, validation legislation must ogge retroactively, since it corrects
defects in the law from the time they occurred. pressumption has no relevance to
these cases.

(e) Procedural provisions

Changes in procedure, in rules of evidence, anges to improve the ways things
are done, and should therefore be equally suifableoth pending and future matters.
Courts have often treated these as applying tosdhse began before the new
legislation, even when the legislation has giverclear indication. For procedural
legislation usually provides better methods, eagobtaining a remedy, and, in
principle, those improvements should be made avail® those already seeking the
remedy, as well as to those who will do so in tteife. Since the past events are on-
going, this is strictly not a case to which theguraption applies.

But a few words of caution on this conclusion:

0] although the presumption may not apply, the questiay still arise
as to whether procedural changes are to be applied-going cases
or whether these are to be dealt with in accoreavith the former
law;

(i)  the courts have approached such procedural ma#igysnuch case-
by-case. It is difficult to predict how they migie decided.

So, if you are drafting legislation that makes demin legal procedures, it is often
safer to deal with its application to continuingo@nding matters in express terms:
(a) ifthe new procedures are to apply to those casatg that in

transitional provisions;
(b) if the new procedures are to apply only to matteising after the

legislation comes into force:

0] state as much in the relevant provisions; or

(i)  Save the existing procedural law for the continiang
pending cases.

3.3.5 Inwhat circumstances are these concepts ioant?

There are several legal settings where the lawmaag to deal with existing rights,
obligations, transactions, and the like, that heavme into being or have already been
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started upon. These may be because Governmenhahegislators conclude that the
public interest requires the law to be changedferiexisting circumstances.
Alternatively, it may be necessary to make suchgha as part of the transition to new
legal arrangements. You may, then, need to thikiathese concepts in the following
cases:

(&  Acquired rights

On occasions you will be given instructions to pdevsubstantive rules that change the
law in relation to matters that were completechm past, from which rights have
already been acquired. Far from being transitianal ancillary to a new law, these
may be the prime purpose of the legislation. Vaiatelegislation may be required to
correct some past legal error. These cases am@atiypdealt with in application
provisions or in the substantive rules.

(b)  Saving and transitional provisions

The most common case in which you need these ctmiseywhen dealing with the
transition from the existing law to new and differstatutory arrangements. Saving
and transitional provisions often have to applyagtectively, that is, to deal with past
matters or events as well as those that are inampt the time the new legislation
comes into force. (These provisions are examingdamexicourseLED: 704.)

3.3.6 The consequences of the distinctions

Merely because a statutory provisi@fersto matters in existence when the new
legislation comes into force does not necessardienthat provision retrospective.
Two particular cases of this should be borne indnin

(&  Acquired rights

Most law, even when it is prospective, affectsatitins that have already come into
existence. Obviously, it lays down how such matéeesto be regulatdd the future
Legislation is only retrospective if, in some wayeaches into the past.g. by
changing the legal basis upon which transactione wencluded, as from some prior
date. So, where legislation affects, for the futtine benefits that can be enjoyed in
respect of rights that have fully vested before tinae, it isprospective not
retrospective. Nothing in the past has been alte3adh legislation clearly interferes
with the enjoyment of vested rights in the futuret it does not affect the enjoyment or
acquisition of those rights in the past. Such fataterference may offend against the
Constitution’s protection of acquired property tighBut it does not breach those
provisions in the Constitution concerned with rsfrectivity.

Example Box 6

1. Legislation stating that persons who have conundtifor specified offences
cannot hold a particular office does not impasteospectivgpenalties, if it applies to
those who offended before its enactment, as web #sose who offend after. It
attaches disqualifications on anyone who fulfilstttiescription, whenever the office
to be filled in thefuture

S
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2. An Act that imposes new duties on leaseholders doesperate
retrospectively, even though it affects those whodmne lessors before its enactment.
Starting from the date of the legislation, new lezgmsequences attach to everyone
who has then, or thereafter acquires leaseholdstigk. is a lessor. The law governing
leases in being is not altered for any time¢he past

(b)  Current state of affairs
Similarly, there is nothing retrospective in a [Hwat:

0] regulates activities of a continuing nature or tiete continuing legal
effects;

(i)  applies to a class of person or objects that haapeaified status,

characteristics or propensities.

It makes no difference that some of those actwitvere begun or a status acquired
before the new law was made. What the legislasaegulating, in these cases, is a
present statef affairsand not a past one. The circumstances that activateew legal
rules are not prior events, but current ones.

Example Box 7

1. A Bill that introduces a new requirement that desala second-hand goods are
to hold a licence applies to those already in tngiriess, as well as to those who stayt
one after the Bill comes into force.

2. A Bill that imposes tax burdens in the coming ya@pon all married persons i$
not retrospective in relation to those who entenedriage before the legislation came
into force.

In both cases, the statute is providing prospectiles for persons who fulfill
prescribed conditions or hold a prescribed stdtukes not change the law as to the
acquisition, or the past consequences, of thoseitomms or that status.

Self-Assessment Exercise

Following the distinctions between retrospective,gning and prospective legislatio
made in the text, indicate in the spaces provides you classify the following:

-

1. A provision that amends licensing legislationpbgscribing a new ground for
cancelling a licence, i.e. the holder has beenictew at any time of an offence in
breach of the licence.

1. A Bill that increases the levels of social séguyenefits for specified disabilities
backdated 6 months.
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3.1 A Bill that imposes a duty upon persons puricitaa firearm, or who have
purchased a firearm within the 6 months beforeBilecomes into force, to register if]
with the police.

3.2 What difference, if any, would there be if B8i## was stated to apply to persons
owning a firearm?

4. A Bill that extends the period, from 6 monthsl®months, within which an appes
may be brought against executive decisions maderungarticular statutory provisign.

3.3.7 When back-dated provisions are likely to beeeded

There has to be a strong case in the public irtésesegislation to alter the basis upon
which persons have concluded past activities, teffeetive from some time in the
past. The Constitutional provisions prohibitingoeictive criminal law emphasise the
threat that such provisions pose to the rule of l&& case of this kind arises:

0] include such provisions only on clear instructions;
(i)  explore fully the Constitutional implications, esfly the human rights
provisions protecting vested property rights.

The following are cases when their use may befiedti

(a) To confer a general benefit, or a benefit for a sm#fied group, in the public
interest

Example Box 8

Legislation backdating a financial allowance ordférpaid under statute will generally
advantage those to whom it is paid, without cowatéing burdens for other individuals

(b) To impose burdens backdated to the date on which flic notice was given of
the proposals or the Bill containing them

Example Box 9

Changes in customs duties announced in the budmeneed to be made retroactive to
prevent advantage being taken of the interval betvthe notice and the enactment.

Some jurisdictions have enacted special procedhatpermit either the legislature to
pass a provisional collection of taxes resolutioGovernment to make a provisional
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collection of taxes order (both of which have tochefirmed by the Appropriation
Act).

(c) To validate some technical or unintentional illegaty, by cancelling its legal
consequences from the date of the occurrence

Example Box 10

A statute to validate marriages solemnized by agrewhose lack of essential
qualifications as a marriage officer was unknowthe parties rectifies legal
consequences which the parties could not havederes

(d)  To remove legal disabilities from individuals, thathave arisen from the
unexpected operation of the law, from the date thegrose

Example Box 11

Retroactive legislation is needed to remove andaotal disqualification of the holder
of a public office as a result of a change in #he.IThis must have effect from the date
that the disqualification first arose.

Retroactive validation of illegalities that werdiderate or were known to the parties
at the time they occurred is sometimes sought,re@der to excuse the offenders
from the full application of the (criminal) law. beslation of that kind:

0] contradicts the rule of law;

(i)  may be treated by the courts as an unconstitutioteiference with the
judicial power, especially if it is designed to kéha small number of
identifiable people.

If you meet cases of this kind:

0] do not initiate the drafting of provisions thatidalte deliberate breaches of the
law;

(i)  be prepared to present formal written arguments tivy may offend against
the Constitution and the rule of law.

3.3.8 How back-dated provisions should be drafted
The serious nature of this legislation requires yoa:

(a) state the exact dates when the retroactive provdsioe to be treated as having

taken effect;

(b) include a precise indication of the extent andtknoif the effects of
retroactivity.
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The legislation should not go further than is $lyioecessary for the purpose.
Example Box 12

1. Judges' Remuneration (Amendment) Act 1977in force 11 February 1977)

3. With effect from 1 January 1976ection 2(1) of the Judges' Remuneration Act
1974 is amended by substituting:

(a)4N200,000.00 fo=N150,000.00 in subparagraph(ii)

N170,000.00 foeN14,000.00 in subparagraph (ii).

2. Validation (Indian Marriages) Act 1959 (in force 9 October 1959)

4, A marriage celebrated by an Indian Marriage Offioethe Central Divisiorn the
period beginning on 15 January 1957 and ending &efitember 1958 not void by
reason that the Marriage Officer was not validlp@ipted to that Division under section
44 of the Marriage Act.

In this case, the validation is drafted to cortbetparticular defect only; it must not
catch a marriage that is void for other reasons.

3.3.9 When retrospective provisions are likely tbe needed

These provisions are needed if new legislation &pply to cases that have already
occurred when the legislation comes into forc¢héflegislation is drafted to apply to
prospective cases, without these provisions thsl&gn would be presumed not to
apply to past circumstances. Here, again, a chiarihe law alters the expectations of
parties; again, there should be good and practeaions for making the change
applicable to them. The following are some casesghich their use may be justified:

(a) To confer a general benefit, or a benefit on a spéied group, in the public
interest.

Example Box 13

An Act that removes, from its commencement, leggdhilities of persons born outside
marriage is retrospective in so far as it affecsalilities that have already attached fo
people under the previous law.

(b) To make new legal remedies or rights available indalition to those already
provided under the previous law
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Example Box 14

A replacement Matrimonial Causes Act applies retecsvely if it extends to parties fo
maintenance orders made under the replaced Acdetheright under the replacemen
Act to apply to a High court for variation of maamiance orders.

3.3.10 How retrospective provisions should be dradd
In writing retrospective provisions, two alternaigpproaches may be possible.

(@) Provide provisions that focus upon the prior caseexpressly

Make explicit provision for the precise past casdse covered. Use expressions that
indicate that they came into existence "beforectlamencement of this Act” (or
equivalent terms). On occasion, your Bill may alswe to include modifications to the
new arrangements to accommodate the cases. Tdigcisssed in the next course
(underTransitional Provisions

Example Box 15

11.This Part applies only to goods imported into Nigend placed in a warehousefore
the commencement of this Act

14. The amendments made by this Act apply with resfoettie estates of persons who died
before 1 January 200( the date of commencement].

27. A party to a marriagayvhether contracted before or after the commenceiofethis Act
may apply to a High Court for financial relief umdkeis Part.

(b)  Apply the new law to a current class

A single description may be drafted that cover$lpatst and future cases. The Act will
then apply to all cases that currently satisfydfecription regardless of when that
came about. The Act does not operate retrospegtiete it deals with a state of
affairs that is current at the time it is applidthis takes advantage of the rule that
provisions regulating current states of affairsraseretrospective (which we looked at
earlier in this unit).

Example Box 16

A Bill is to make provision restricting rights oppeal by persons seeking asylum. lt|is

to cover those who have already made a claim fduasas well as new claimants.

An express provision might read:

A person who has made a claim for asyluwhether before or after the commencement
of this Act.........
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But it may be possible to state this rule diffehgnt
An asylum claimant ..........

The second version describestatusor descriptionthat applies when the new
legislation is invoked.

By using this device, you can cover retrospective @rospective cases together. It has
the advantage of dealing with the matter as pati@tubstantive rules. It is, of course,
unsuitable where the law applying to retrospeatages is to be different from that for
prospective ones.

3.3.11 When provision should be made for on-goingrcumstances

Although the presumption does not apply with respecases that were begun but are
incomplete at the commencement of a new law, tlestipn may still arise whether the
new legislation is or is not to regulate the wagttime matter is to be completed. It is
sensible to put that beyond doubt by express povisne way or another.

Such provisions are most neededdplacementegislation, when such matters need to
be dealt with in a saving or transitional clause.

Example Box 17

1. A new statutory requirement that documentary evddenust be produced in
support of specified claims should make clear itrgbplies to claims of that kind that
are pending, having been instituted under the pusviaw that contained no such
requirement.

2. A tax Act grants capital allowances with respeagxpenditure, incurred in the
tax year before it came into force, on the constonmf buildings commenced in tha
year but completed in the first tax year afterAls¢ comes into force. The expenditure
has been incurred in the past, but the allowanterisspect of tax liabilities arising
under the new Act.

3.3.12 How might we draft provisions relating to orgoing
circumstances?

If you consider that readers may be uncertain ag&ther on-going matters are to be
covered by the new rules, deal with the case egjyreAs with retrospective
provisions:

0] make clear the past cases to which your provisippsy;
(i)  make clear too that these must be continuing againg at the date of
commencement of the new law,
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(i)  indicate the cut-off date either specifically orreferring to the commencement
of the new legislation.

Example Box 18

18. All legal proceedings in matrimonial causes that@ending in the High Court at the
commencement of this Act shall be decided by tlghHiourt as if the proceedings had
been instituted under this Act.

25.Every person, who immediately before 1 January 2085 employed by the Drafting
Institute becomes, on that date, an employee adindtéute for Legislative Studies on the
same terms as applied to that person immediatétydehat date.

If the new law is not to apply to past circumstandrit that will not be obvious from
the legislation, consider using a saving provisimmake clear that the former law
continues to apply to them.

3.4 CONCLUSION

To conclude, matters that have been governed by samlier law until a new law is
enacted are made subject to the new law from tteettat the new law comes into

force. Where legislation affects the future, thadfiés that have fully vested before
that time, is prospective and not retrospective.

3.5 TUTOR MARKED ASSIGNMENT
Draft a short section for each of the following tesd.

1. The Animal Diseases (Control) Act 2004 requiresrttaking and publication
of a Presidential order to bring it into force. Tdreler was made on 31 December
2004, setting the date as 1 January 2005. Butstneaer published in tH@azette as
required. You are asked to remove doubts that tievas properly brought into force.

2. The Marriage Act is to be amended to provide tleaspns, who have been
granted a divorce decree, and remarry, cannot dpply financial order under section
5 of the Act against their former spouse. The wiowi has to apply retrospectively.

Note down too whether any hardship could flow frgiming this amendment
retrospective effect.

3.6 REFERENCES/FURTHER READINGS
Sullivan R, (2002pPriedger on the Construction of Statytd$ ed., Canada:
Butterworths.

Sullivan R, (1997 ytatutory interpretationCanada: Irwin Law.

1999Constitution of the Federal Republic of Nigeria
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Lagos: The Lighthouse Publishers

3.7Answer to Self-Assessment Exercise

1. This isprospectivelt gives a power that can only be exercised taricases

where a cancellation is sought. But the fact trest gonduct before the provis

on

came into force may be relied upon in assessingability means that account has

to be taken of past events. But this is not a ttzsewould be treated astrospective

so that the presumption applies. Decisions wilhtage on the basis of the current

unsuitability of the licence holder as evidenceghgt conduct.

2. This isretroactive The law stating the entitlement as it stood fi@months
ago must now be treated as if it had always be#émeimmended form.

3.This isprospectiveandretrospectivelt imposes a new obligation upon two
categories of persons, one of them identified igrpompleted actions taken under
law that carried no such obligation at the time.

4 The alternative iprospectiveonly. It is irrelevant to this rule when the fires
was purchased.

5. This isprospectivebut whether it is intended to apply to past cgsesis amon-
goingprovision) is not clear. As this involves alteratiof rights, clearer guidance is
needed to indicate whether persons whose rightpgeal accrued before the Bill comy
into force are to benefit.

18
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UNIT 4 PROVISIONS BINDING THE STATE
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4.1 INTRODUCTION

This unit deals with provisions that bind the stéteonsiders provisions making the
state bound by legislation.

4.2 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

(1) Decide when to use provisions that bind tfeest(ii)
Draft appropriate provisions binding the state.

4.3 PROVISIONS BINDING THE STATE

4.3.1 Relevant presumptions

At common law, a statute is treatednas bindingon the State or the Government ("the
Crown", in the Monarchies), unless it so providather expressly or "by necessary
implication". This rule of construction may be rafe in legislative form in the
Interpretation Act.

The rule (or strictly, presumption) derives frone thaditional immunity of the Crown
from legal process in the Westminster system, asdshrvived the introduction of
Crown liability.
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The continuance of this presumption has been &ideict a number of Commonwealth
jurisdictions by judicially and statutorily creatades. A few have enacted a statutory
presumption to the effect that all legislationdse treatetindingon the State, unless
there is a specific or express provision to thetreon

On one constitutional argument, the common lawyrggion no longer applies if the
Constitution provides a guarantee of equal praieatif the law $tate of West Bengal
v. Corporation of Calcutt§1967] AIR 997 - Supreme Court of India). For the
presumption gives effect to different treatmenstate and citizen. It is, as yet unclear,
to what extent other jurisdictions, outside Indhdl| follow this line of argument.

4.3.2 In what respects does legislation "bind" th&tate?

The legal effect of the common law presumption sdede understood, as some
uncertainties to which it gives rise can affect haw draft provisions for this purpose.

The presumption is concerned only with whetherslegion imposesbligationson the
State that require State authorities to act oanefirom acting, or conversely, whether
those authorities can claim exemption from burdemsed by legislation.

4.3.3 Can the State benefit from legislation if its not bound by it?

A companion presumption states that the Statdatenadvantagef any statute, even
thoughnot boundby it, as it is in the public interest that thet8tshould be able to rely
upon legislation in the same ways as other perddns.rule can, of course, be
displaced by provisions to the contrary. This mognised in some jurisdictions in
legislation based on the Crown Proceedings Act 194, section 31(1). That
provision also declares that the State can clagrsime defences in civil proceedings
as any citizen.

4.3.4 Self-Assessment Exercise

Note down whether any Act in Nigeria confirms thia State (Government) has the
right to take advantage of an Act even though efsrred to in it (as in section 31(1)|of
the Crown Proceedings Act 1947-UK).

4.3.5 Entities that are within the presumptions

The presumption benefits the Government, and alidsoand persons who act as
servants or agents of the State, or that are msintalities of the State, as well as to
the State itself. In a Federal system (e.g Niggeiti@pplies not only to the Federal
authorities, but also to those in the States intraj the government of those parts.

In systems where the Monarch is Head of Stateddlotrine also applies to the
Monarch personally. Elsewhere, the Head of Stgteysnmmunity conferred by other
law.
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4.3.6 Entities that are treated as part of the Sta

Ministers, government departments, civil servamsmbers of the armed forces, the
police and other bodies established by or unde€thestitution, when discharging
their official functions, are usually within therte. But many other entities created by
law perform public functions. Some are linked wbvernment, which exercises
control or has invested or allocated public furatstifieir functioning.

The status of national corporations, e.g. statuentities running shipping or air lines
or public utilities, or engaged in trade or indigtproduction can be unclear,
especially if the statutes creating them have eattdvith the matter. Most are not
treated as emanations of the State. Doubts abewatplication of legislation to these
cases are best removed by express provision ageé#tearises.

4.3.7 The legal effects of the presumptions

Unless your Bill indicates differently, none of timstrumentalities of the State can be
required by legal process to:

0] carry out statutory obligations;
(i)  refrain from action even though it is prohibitedregulated by the statute.

In particular, these bodies are exempt from thg ttupay tax or charges. The
privilege attaches both to the activities of theliee affected and to their property.

But once an enactment is found to be binding orBtia¢e, it bindsll the State
instrumentalities that come within its terms, te thll extent of the enactment.

The question of whether the State, or its instruaigies, is bound by an Act is quite
distinct from the questions whether or what legalcpedings can be instituted against
it. That the State can (or cannot) be sued doetehais whether a particular statute
imposes obligations on it.

4.3.8 How express words can affect the presumptisn

A simple statement that the State is bound by ttteréquires all State
instrumentalities to comply with it. On the othemid, a section stating that only
specified provisions are to bind can still leave thatter of the application of the other
provisions uncertain. Courts have sometimes tresuet a section as merely putting
the matter beyond doubt for the specified provisjdeaving the position as to the rest
of the statute to be tested under the presumption.

An express provision that the State@ boundby the Act is conclusive. Such a
provision is essential in those jurisdictions whigie State is presumed to be bound by
legislation.

4.3.9 When a statute becomes binding by necessamplication

It is here that real difficulties arise. In the pasurts have been reluctantinaply that
a statute is binding. For that to happen, theyiredue.g.Bombay Province v Bombay
Municipal Corporation[1947] AC 58 (PC)):
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(1 the legislative intent to be "manifest fronetterms of the statute”; or (i) a
clear indication from the Act that "its purposesuibbe wholly frustrated unless the
State were bound".

Recent cases suggest that courts may be lessteeagdply such stringent tests, now
that State activity has become so wide rangingwustralia, the High Court has
observed Bropho vWestern Australi§l990) 64 ALJR 374, at 379):

there are not infrequent occasions where it idabislative intent to bind persons
indifferently but where the legislature has notexrtied to the possible need to single out
the Crown or those acting on its behalf for didtimention.

The High Court made it clear that, in the futuegjislative intent is a matter to be
settled by construing the statute in its contextineother cases. Then, the strength of
the presumption:

will depend upon the circumstances, including thketent and purpose of the particular
provisions and the identity of the entity .p.380.

These considerations suggest that any Bill theapsable of being applied to bind the
State should state explicitly:

1. whether or not the State is bound by it;

2. which State instrumentalities are bound (when titlesBto apply to some, but
not all, in the State);

3. on what matters the Bill is binding, if it is tovealimited application to the
State;

4. which provisions are binding, if some but not aik to bind.

This advice was given by Lord Keith iiord Advocate v Dumbarton District Council
[1990] 1 All E R 1 (HL).

4.3.10 How to decide when express provisions areated

Consider these issues first when you are workirtgreischeme for the legislation.
Consult and ask for instructions from Governmemcéhsider your early conclusions
when you have completed the substantive provisions.

In planning your legislation, it may help to ask fbllowing questions:

0] as a matter of fact, does the subject matter ofethislation relate to or be likely
to affect operations owned or run by the StatetateSnstrumentalities, or does
it involve activities by persons in their service?
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(i)  does the legislation regulate or otherwise impagesd in any of these
respects?

(i)  if so, to what extent?

(iv)  will the individual substantive rules make cleag #xtent to which they extend,
or do not extend, to State activities, without paang a general application
clause?

(v)  if not, should the entire Bill be made to bind 8tate by an application
clause?

In principle, these questions can be applied tode wange of matters, especially in a
long statute. In practice, drafters concentratenupose matters of significance in the
context of the particular legislation, e.g. thosat tare likely to arise frequently. On
other peripheral matters, their relationship toghacipal matters expressly dealt with,
and the overall context, are likely to establistethler or not the presumption takes
effect.

Example Box 1

Assume that a Bill is in preparation for the regigon of aircraft. Let us ask the 5
guestions to ascertain whether, and in what wagsBill should bind the State and
State instrumentalities.

The following are likely answers:

1. The Bill could affect planes owned or leased byeS#drlines (if those are
treated as State instrumentalities) and by Govenhriige defence forces and the
police.

2. & 3. Since registration is an essential featurthefinternational arrangement
for regulating aircraft, the legislation should pip State planes. But military aircra|
must be exempted.

3.Although the substantive rules (supported by eyppaite definitions) could deal wit
the matter when they affect cases in which theeStas an interest, this is a matter of
considerable significance, and is better addrelgedclause dealing with the matter as
a distinct issue. The exemption for military aiftraeeds to be dealt with in the latter
way.

=)

=y

3. The following draft may serve:

3.-(1) Subject to subsection (2), this Act applies intiefato aircraft belonging to or
exclusively employed in the public service of thepiblic [or the service of the Utopia
National Airlines Corporation], as it applies idat&on to other aircraft.

(2) This Act does not apply in relation to aircraftdraing to or exclusively employed b
any of the defence forceaq defineflof the Republic.

<

4.3.11 How to draft these provisions
Three propositions summarise the approach thatmeypadopt:
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1. If the entire Act is to apply to the State afidtgagents and instrumentalities, make
the application provisions simple and direct.

Example Box 2

1. This Act binds the State.
2. This Act is binding on the Republic.

3. This Act binds Lagos State.

2. If, on reading your draft Bill, you consider tlitamight be construed as applying to
every State entity, when that is not the intentesimple non-application provision
will put the matter beyond doubt.

Example Box 3

If a Bill is to regulate the planning of land areasl those land areas include land
owned by the State that is not to be subject torpiey controls, either of the following
clauses should be enough:

This Act does not bind the State.

This Act does not apply in relation to land ownedocupied by the State.

The second clause is appropriate if other obligatire imposed on State authorities by
the Act.

3. If the Bill is to apply to some, but not alla& instrumentalities, give precise
indication as to which are affected.

Example Box 4

Road Traffic Act:

Q) Part | (vhich deals with road safétapplies to motor vehicles and persons in th
public service of the State.

(2) Part Il which deals with registration of motor vehidlegplies to motor vehicles|in
the public service of the State unless exempt useleion 25.
3) Part Ill (which deals with the testing of motor vehiglagplies to motor vehicles in
the public service of the State only if they argistered, or liable to be registered, under
Part 1l.

D

4.4 CONCLUSION

In Nigeria, an enactment does not bind the Statepexpressly provided for by the
statute or it applies by necessary implication.
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45 TUTOR MARKED ASSIGNMENT

1. An Occupiers Liability Bill is to amend the law tsthe liability of occupiers

of land for injury or damage to persons or gooadudy on the land resulting from
dangers due to the state of the property or thiloge or omitted to be done there. The
aim is to give better protection and improved reieedin the form of compensation).

Is this a case when express provision should Heded to provide for the State's
position? Draft an appropriate clause to give éffegour conclusions.

2. Should provisions binding the State be included Bill that authorises the
Government to issue conservation orders on lanceoswio prevent soil erosion and
similar damage?

4.6 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

1999Constitution of the Federal Republic of Nigeria

4.7 ANSWER TO SAE

The land Use Act in Nigeria confirms that the State has the right to take
advantage of an Act even though not referred to it (as in section 31(1) of the
Crown Proceedings Act 1947-UK)

The Land Use Act vests all land comprised in the territory of each State in the
Federation in the Governor of that State and requires that such land shall be

held in trust and administered for the use and common benefit of all Nigerians
in accordance with the provisions of this Act.
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5.1 INTRODUCTION

We are concerned here with legislative provisidieg bring persons or activities
outside the territorial limits of the jurisdictiamthin the ambit of its legislation. Here
too, presumptions are applied in their interpretati

5.2 LEARNING OUTCOMES
By the end of this Unit, you should be able to:

0] Decide when to give legislation extra-territoriatde;
(i)  Draft appropriate provisions giving legislation xterritorial effect.

5.3 EXTRA-TERRITORAL EXTENSION

5.3.1 Relevant presumptions
At common law, all statutes are presumed:

0] to apply to persons, property, acts or omissiond,activities within the

geographical area over which the Legislature hasdiction.

(i)  converselynotto apply to such cases that &eyondor outsidethose
limits.

The Interpretation Act may contain a legislativeniicof these presumptions.
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5.3.2 Legislative competence to make extra-territaal legislation
Application of the presumption is separate issoenfivhether the Legislature is
competento enact legislation that has extra-territoriaketf

As a general rule, a sovereign Legislature has ptovnake law for the peace, order
and good government of the area over which it lndisosity. That is usually taken to
include the power to enact any legislation thatédwga-territorial effect. But this
proposition needs two important qualifications:

(a) the powers of a subordinate legislature (e.g.ag@endent territory) are more
limited. Although a competence is accepted, itmseonly to matters that are
necessary for the operation of the legislatothin the territorial limits.

(b)  ina Federation:

(i) the division of legislative authority in the Comstion usually places
within the exclusive competence of thederallLegislature
many
areas of legislation for which extra-territoriabpisions may be
needed (e.g. maritime matters);

(if) the power of the individual Legislatures in the &edion to legislate
for persons or activities in other States is likielyoe restricted in the way
described in respect of subordinate legislatures.

Make yourself conversant with the constitutionaditations upon the competence of
the Legislature. One of your tasks is to watchfoutases that may fall outside its
legislative authority, as they can give rise tosiio®s of the validity of the legislation.

5.3.3 Do the presumptions relate to the law of o#n countries?

The presumptions do not affect the law or legatesysof any other jurisdiction. They
are concerned with the questions of whether yoeallaw applies in relation to events
that occur in an external place and whether yagallsystem has jurisdiction over
them. In practice, these questions are likely igeamnly if the persons affected come,
or can be brought, within the jurisdiction of yargurts.

However, provision may be made in your law to suptiee law or legal system of

another country, especially for the purpose ofrgveffect to international treaties.
Such relaxations of sovereignty are kept withintém bounds.
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Example Box 1

The Misuse of Drugs Act 1971 (UK) includes thed®ling section as one step in
giving effect to the Single Convention on Narcd@iwgs, New York, 30 March 1961

20. A person commits an offence if in the United Kingdbe assists in or induces the
commission in any place outside the United Kingdifran offence punishable under the
provisions of a corresponding lawe. for the control of narcoti¢sn force in that place.

Under the rules of private international law, certaatters may have to be regulated in
accordance with a foreign law. The common law copresume that the Legislature
respects this rule and that legislation does natweh them. This presumption too can
only be overridden by clear provision.

Example Box 2

Typically, the law governing immovable propertyhsit of the place where the
property is situated. Accordingly, legislation afieg immovables is presumed not tp
apply to any situated abroad.

There is little point, in any case, in providinghuules as, e.g. that regulating
conveyancing, to those cases. On the other hagidldgon imposing a tax on the sale
of overseas land between nationals is feasibleit beqjuires clear words.

5.3.4 Geographic limits are envisaged

The presumptions apply with respect to personggaty, acts or omissions, and
activities within the territorial bounds of the igdtiction. That area typically comprises:

® the land mass;

(i)  the internal waters of that jurisdiction (i.e. wabe the landward side of the
territorial waters);

(iif)  the territorial waters and the seabed beneath taadthe islands within the
territorial limits of the waters;

(iii) the airspace over the land and the internal amiiceal waters.

If jurisdiction is to be exercised over the sea@a beautsidethese territorial limits
(e.g. on the continental shelf), the nature anceitent of the powers must be settled
by legislation and accord with international la®wull sovereign rights are rarely
claimed in common law jurisdictions). Unless a gahstatutory provision in the law
explicitly equates such areas with the territoryhef country, they remain subject to
the presumption against extraterritorial applicatiand particular legislation must be
expressly extended to them if that is intended.
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Example Box 3

Such an extension is needed to confer enforcentemens over activities in or on the
sea outside the territorial limits (in accordanaghwnternational law).

E.qg. licensing vessels fishing in an Exclusive Exaoit Zone; searching vessels on
high seas for evidence of piracy, protection opshivolved in submarine cable laying,
etc.

Self-Assessment Exercise

1. Note down the references to provisions of our lagan that prescribe
territorial limits.

5.3.5 Drafting implications of the presumptions

A court is likely toimply extra-territorial effect from general words in fegislation
only if it is persuaded that the operation of thgislation would be seriously impaired
if it did not have that effect. So, your drafts moaentain the clearest indications if the
legislation is to be taken as dealing with persamsroperty, or acts, omissions or
activities beyond the territorial limits.

5.3.6 How to decide when extra-territorial extensin is needed

Extra-territorial extension can cause clashes thghlaw and the sovereign authority of
other countries and conflicts of jurisdiction. Imtational repercussions can occur if an
extension appears to invade another country's atythespecially if the benefits
derived by the legislating country are few in conigzn.

The following are the kinds of case where this lkofidegislation might be called for:

1. To control or regulate activities of nationals onational transport or
communication systems in places outside the jurisclion of any State.Regulation

of these activities is typically called for whenstto be carried out on the high seas or
airspace over high seas, or recently in outer space

The right of a State to exercise jurisdiction iagé areas over its ships, aircraft,
satellites or artificial installations (such asrgs), and everyone on them, is not
contested. In principle, these vehicles or placegnbe treated for all purposes as part
of the territorial authority, but in practice, aatity is extended explicitly for particular
purposes. The most commonly occurring cases aemsigins of criminal law or
standards of security or safety.
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Legislation may also lay down general extensiomgte purposes of the particular
subject matter. These are often found in the Cair@ode, legislation relating to
merchant shipping, civil aviation and aircraft setyu

Example Box 4

Q) The provisions of this Act creating offences afgplyacts taking place on board 4
vessel registered in Nigeria while on the high seathey apply to acts taking place in
Nigeria.

(2) Subsection (1) does not apply where the act isesgty or impliedly authorized,
under the law in force in Nigeria, when taking @atside Nigeria.

Always check existing legislation in case genexddesion provisions of this kind
already exist for a particular subject matter.

2. To regulate activities of nationals in other cantries.

Typical cases here relate to the criminal law anthxation. In both, extension may be
needed to ensure that persons subject to locatjation cannot evade the operation of
legislation by moving their property or activitieatside the country.

States are generally regarded as having some r@bpioy for the activities of their
nationals abroad, particularly those performingctions for the State, such as
diplomats or military personnel.

Again, criminal cases are often provided for urttiergeneral rules of the criminal law,
which typically contain specific rules for a ramgfethese matters (e.g. crimes against
the State, such as conspiracies, subversion, e¢ommoimes, or serious crimes against
other nationals, such as murder).

3. To regulate foreign nationals or their propertyabroad.

These cases give rise to the greatest risk of etaslith other systems and the lowest
chance of enforcing the law. A country’s legislatie usually more acceptable if
directed against those foreigners who have legattggnized links with it, of a kind
that is likely to bring them back there (e.g. dateior habitual or ordinary residence).

A Bill may have to extend to foreign nationalstifs to give effect to a treaty which
itself provides for such extensions of jurisdicti@ng. in connection with international
crimes, such as hijacking or drug trafficking) dmigh confers some benefit or
privilege on foreign as well as local nationalg(einder copyright law).

The most controversial area is taxation in respgat.g. non-resident foreign
companies that trade in the jurisdiction, but whadministration and major assets are

outside it. Extension of legislation in cases a$ tind requires the clearest of
instructions.

In cases of these three kinds, ask yourself:
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0] whether the aims of the Bill will be frustratedsariously impaired if persons
or their property, for the time being outside tloemiry, are not made subject to it;

(i)  whether there is a realistic chance of enforcimglélgislation against such
people.

5.3.7 What does extra-territorial extension involven criminal cases?

At common law, national courts have jurisdictiorttpoffences only if the conduct
constituting the offence takes place within theit@rial limits. If conduct outside the
territory is to be prosecuted, legislation musthbdésignate the conduct as criminal
and confer jurisdiction on the national courtsriothe matter.

Different elements of a regulated activity may acoudifferent territorial areas. At
common law, activities constituting a criminal ofée are treated as committedhin
the territory if thefinal element of the offence occurs within the territdut the
converse case, where the final element ocoutsidethe territory, is not an offence. If
that case is to be punishable, legislation mustesgty provide for the extension. This
is increasingly necessary as criminal schemesaareéed out across international
borders.

Example Box 5

Some Criminal Codes make general provision on thten

14.Where an act which, if wholly done within the terial limits of Utopia, would be an
offence against this Code is done partly within padly beyond those limits, every person
who does any part of the act within those limitg/rha tried and punished under this Code
in the same manner as if the act had been dondywhithin those limits.

18. For the purpose of jurisdiction, where any actmission forming part of an offence,
or any event necessary to the completion of argnoff, occurs in New Zealand, the

offence shall be deemed to be committed in Newatehlwhether the person charged with
the offence was in New Zealand or not at the tilmth® act, omission, or event.

The question of jurisdiction may also be dealt viayhgeneral provisions of the Penal
Code. In the absence of such provisions, individtetutes must clearly show the
intention to vest jurisdiction in the national ctauto deal with conduct whickould
have been an offendat had been committed in the territory.

5.3.8 How extension provisions should be drafted

1. When preparing legislation involving cases of thedldescribed, explore the
possibility of extra-territorial effecit the research stag€onsider whether to
include express provisions for this purpose if joesee that cases involving
elements of extra-territorial activity are likety be a significant or recurring feature
in the operation of your Bill.
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2.If questions arise as to the competence of theslagre and to international
relations issues, ask for instructions on the extépxtra-territorial application, if
they have not already been provided.

3. If extension is called for, provide for that in ttlearest possible terms:

(a) identify the class, or classes, of persongapgrty affected; and (b) if
necessary, state in what respects they are affected

You can provide for the extension:
M in the form of an application clause;
(i)  alternatively, you may be able to tie in the apgiien with particular

substantive rules, as part of those rules.

Example Box 6

3. This Act applies in relation to -
(a) acts, matters and things outside Nigeria; and
(b) all persons irrespective of their nationality dizgnship.

25. A person on board an aircraft in flight commits difence of hijacking who,
unlawfully by the use of force or by threats of &myd: (a) seizes the aircraft; or
(b) exercises control of the aircrafthatever the person's nationality, whatever théeSt
which the aircraft is registered and whether thecgift is in Nigeria or elsewhere

12. A public official, or person acting in an officiehpacity,of whatever nationality

commits the offence of torture ify Nigeria or elsewherghat person, in the performang
or purported performance of official duties, infenglly inflicts severe pain or suffering pn
another.

D

It is common practice to require the consent ofAtierney-General to prosecution of
extra-territorial offences, so that any potentidérnational repercussions of
prosecuting may be first assessed.

Example Box 7

Attorney-General’s consent

20.No proceedings in respect of an offence underAbisnay be instituted except with
the prior consent of the Attorney-General.

4. An extension, in the form of an application dlauis usually best done pgsitively

applyingthe legislation to the class or case, rather thaexoluding cases. Exclusion
is better used tpreventthe legislation being construed as extending, Iplication, to
the specified case.
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5.4 CONCLUSION

The Legislature has power to make laws for the @eader and good government of
Nigeria. This is usually taken to include the poteeenact legislation that has extra-
territorial effect.

5.5 TUTOR MARKED ASSIGNMENT

Draft a clause for the sole purpose of giving & 8®ating certain criminal offences
extra-territorial operation in respect of citizemsd public servants abroad.

5.6 REFERENCES/FURTHER READINGS
Interpretation ActCap.192 Laws of the Federation of Nigeria 1990.

1999Constitution of the Federal Republic of Nigeria

Adubi C.O (2012) Legal Drafting, Conveyancing Lawills & Practice rev. ed.,
Lagos: The Lighthouse Publishers

5.7 Answer to SAE

An example of a provision of our legislation that prescribe territorial limit is the
Nigerian Territorial Waters Legislation and the 1982 Law of the Sea
Convention. Nigeria is a coastal state located strategically on the West
Coast of Africa in the Gulf of Guinea. After gaining independence in
1960 it enacted legislation in 1967 on its territorial waters, which has
been amended twice, in 1971 and 1998. After participating in the Third
United Nations Conference on the Law of the Sea (UNCLOS III) it
became a party to the 1982 Convention on 14 August 1986.

Interpretation Act

Interpretation Act
Chapter 192

Laws of the Federation of Nigeria 1990
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10.

13.

14.
17.

20.

23.

26.

29.

Arrangement of Sections

Preliminary

Application of this Act.

Operation of enactments

Passing and commencement. 3. Punctuation, headings and 4.
descriptive words.

Construction of referencesto 6. Effect of repeals, expiration, etc.7.

portions of enactments.

Continuation of ex-officio 9. Enactments binding the state.

proceedings on death and effect of

sanctions on civil remedy.

Construction of statutory powers and duties

Statutory powers and duties- 11. Appointments. 12.

general.
Payment to precede the
performance of certain duties.

Interpretation of enactments

Gender and number. 15. Time. 16.
Penalties. 18. Interpretation of particular 19.

expressions, etc.

Miscellaneous

Imperial Acts to be read with  21. Citation of Acts. 22.

necessary modifications.

Deviations in forms. 24. Execution of instruments made (856.

the President.

Service by post. 27. Special provisions as to certain 28.

statutory bodies.
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32.

35.
38.

Law in force with respect to 33. Evidence of signature of fiat or 34. Ex-officio proceedings not to abate on

Federal matters. consent of President or public death.

officer.
Carrying out of certain orders. 36. Application of fees and forfeiture87. Interpretation of this Act, etc.
Repeals and savings, etc. 39. Short title and extent.

Interpretation Act
Chapter 192

Laws of the Federation of Nigeria 1990

An Act to provide for the construction and intetpt@n of Acts of the National Assembly and certain
other instruments; and for purposes connectedlittre

1.

Preliminary

This Act shall apply to the provisions of amnactment except in so far as the contrary intentio
appears in this Act or the enactment in question.
Operation of enactments

(1) AnActis passed when the President assents tBiliHer the Act whether or not the Act th:
comes into force.

(2) Where no other provision is made as to the tivhen a particular enactment is to come into
force, it shall, subject to the following subsentiocome into force-

(&) inthe case of an enactment contained in drofthe National Assembly, on the day
when the Act is passed;

(b) in any other case, on the day when the enattimenade.

(3) Where an enactment is expressed to comeadnte bn a particular day, it shall be construed
as coming into force immediately on the expiratidéthe previous day.

(1) Punctuation forms part of an enactment, and regfaatl be had to it accordingly in constru
the enactment.

(2) A heading or marginal note to an enactmens aat form part of the enactment and is
intended for convenience of reference only.

(3) Words in an enactment descriptive of anothecement shall not be used as an aid to the
construction of the other enactment and are infateconvenience of reference only.

(1) A-reference in an enactment to another enadtsietl, if the other enactment has been
amended, be construed as a reference to the othetneent as amended.

(2) Where an enactment is repealed and anothetreent is substituted for it, then-

(&) the repealed enactment shall remain in fonti the substituted enactment comes into
force;
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(b) any reference to the repealed enactment stfiidt, the substituted enactment comes into
force, be construed as a reference to the sulestifriactment;

(c) any subsidiary instrument in force by virtddte repealed enactment shall, so far as the
instrument is not inconsistent with the substitutadctment, continue in force as if made
in pursuance of the substituted enactment.

5. (1) Where an enactment describes a portion anetietment in terms of a word occurring in
the, enactment, that word is included in the partio

(2) Where an enactment describes a consecutiwesgamavisions of another enactment by
reference to the first or last provision of theiesgrthat provision is included in series described

6. (1) The repeal of an enactment shall not-
(a) revive anything not in force or existing a¢ tithen the repeal takes effect;

(b) affect the previous operation of the enactraeything duly done or suffered under the
enactment.

(c) affect any right, privilege, obligation ortiaccrued or incurred under the enactment;

(d) affect any penalty, forfeiture or punishmenturred in respect of any offence committed
under enactment;

(e) affect any investigation, legal proceedingeomedy in respect of any such right,
privilege, obligation or liability, penalty, forfeire or punishment; and any such
investigation, legal proceeding or remedy be inti, continued or enforced, and any
such pen forfeiture or punishment may be imposgd, enactment had not been repealed.

(2) When an enactment expires, lapses or otheesda have effect, the provisions of subsection
(1) of section shall apply as if the enactment iheeh repealed.

7. Where an enactment provides that any propeetyorfeited, the enactment shall be construed as
providing that the property, or where the propéstgiuly sold proceeds of sale, shall vest in the
Minister of government of the Federation resporsfol finance be held by him for the purposes of
the government of Federation.

8. (1) Anycivil or criminal proceedings taken by aa@nst any person by his office shall not be
discontinued or abated by his death, resignatioapsence or removal from office, but may be
carried on by or against, as the case may be ets®m appointed to perform the duties of the
office.

(2) An enactment shall not be construed as prangttie recovery of damages in respect of
injury attributable to any act by reason only o fhct that the enactment provides for a
penalty, forfeiture or punishment in respect of dioe

9. (1) Anenactment shall not prejudicially affect-

(@) the executive authority of the Federation; or
(b) any property in so far as it is held for thegmses of the Government of the Federation.

(2) The provisions of subsection (l) of this sectshall not apply to an enactment-

(a) if the enactment is expressed to bind theeStat
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(b) inso far as an enactment so provides by akygress words or by necessary implication,
and the provisions of this section shall have ¢ffietwithstanding anything in section 1 of
this Act.

Construction of statutory powers and duties

10. (1) Where an enactment confers a power or imposesyattietpower may be exercised and the
duty shall be performed from time to time as oamasequires.

(2) An enactment which confers power to do anyshetl be construed as also conferring all such
other powers as are reasonably necessary to ehablact to be done or are incidental to the
doing of it.

(3) Where an Act is not to come into force immealiaon the passing of the Act and confers
power to make a subsidiary instrument, to giveaeatj to prescribe forms, to make an
appointment or to do any other thing for the puesosf the Act, the power may be exercised at
any time after the Act is passed so far as mayebessary or expedient for the purpose of
bringing the Act into operation at the date ofdéenmencement, so however that no subsidiary
instrument made by virtue of this subsection stathe into force before the commencemer
the Act conferring power to make the instrumentegkén so far as may be necessary for
bringing that Act into force.

11. (1) Where an enactment confers a power to appgiatson either to an office or to exercise
any functions, whether for a specified period dr, ttee power includes-

(&) power to appoint a person by name or to appb@holder from time to time of a
particular office;

(b) power to remove or suspend him;

(c) power, exercisable in the manner and subgjettid limitations and conditions (if any)
applicable to the power to appoint,-

(i) toreappoint or reinstate him,

(i) to appoint a person to act in his place, eitle@erally or in regard to specified
functions, during such time as is considered exgediy the authority in whom the
power of appointment in question is vested.

(2) Areference in an enactment to the holdenabffice shall be construed as including a
reference to a person for the time being appoittextt in his place, either as respects the
functions of the office generally or the functiangegard to which he is appointed, as the case
may be.

12. (1) Where an Act confers a power to make a subsidietyument, proclamation or notificatic
the power shall include-

(@) power to make different provision for diffetaircumstances;
(b) power, exercisable in the like manner andestthip the like consent and conditions (if
any), to vary and revoke the instrument, proclaomatir notification;

(c) inthe case of a subsidiary instrument, pawerescribe punishments for contravention
of provisions of the instrument, not exceedingespects a particular contravention-
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13.

14.

15.

)

@)

)

®)

@)

)

() inthe case of rules of court imprisonmentdderm of three months or a fine of fifty
naira or both,

(i) in any other case, imprisonment for a termiximonths or a fine of one hundred
naira or both.

A contravention of a provision of a subsidiarstrument may be prosecuted in a summary
manner.

Where a sum of money is payable in respect of éhfopmance of a duty imposed by an
enactment on any person, that person may abstaingerforming the duty until the sumis
paid or, where the sum cannot be finally ascerthbefore the performance of the duty, until
such an amount is paid as that person may reasoestiinate (without prejudice to its
subsequent adjustment) to be the relevant sum.

Where under any Act or Law any person is neglio pay any charge or fee for any act or
thing done, or document issued, or signature drastiged to any document, by any public
officer or department, or where any person is agigddoy any court, or other authority duly
authorised by law, to pay or forfeit any sum of mynsuch charge or fee and such sum of
money shall be paid into tlepropriate Treasury, unless the contrary is otiserprovided an
if any such charge or fee, or if any commissiommmey received or taken possession of,
realised, or otherwise dealt with, is requiredéqhid to any public office or department, such
officer or department receiving the same shallipayto or account for the same in due course
to the appropriate Treasury.

Where in any Act or Law power is given to auwhority to impose any fine or make any
order or give any directions whatever and it isestdhat such fine, order or direction shall be
imposed, be recoverable or in any manner havetefteif the same were a fine, order or
direction, imposed, made or given by a court oalpydicial or other officer, any such court or
judicial or other officer having jurisdiction inetplace where such fine, order or direction was
imposed, made or given, or where the person whoowdesed to pay the fine or who is
required to obey the order or direction residesay happen to be, may take the necessary
steps to enforce the payment of the fine or theyitay out of the order or direction, as the case
may be, in all respects as if the fine, order oeation had in fact been imposed, made or given
by such court or judicial or other officer.

Interpretation of enactments

an enactment-
(&) words importing the masculine gender incluetadles;
(b) words in the singular include the plural aratdg in the plural include the singular.

A reference in an enactment to the time ofidayreference to the time which is one hour in
advance of Greenwich mean time.

A reference in an enactment to a period ofddnall be construed-

(@) where the period is reckoned from a particalant, as excluding the day on which the
event occurs;

(b) where apart from this paragraph the last dafgeoperiod is a holiday, as continuing until
the end of the next following day which is not diday.
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®)

4

®)

Where by an enactment any act is authorisedquired to be done on a particular day and
that day is a holiday, it shall be deemed to b& dohe if it is done on the next following day
which is not a holiday.

Where by an enactment any act is authorisedqurired to be done within a particular period
which does not exceed six days, holidays shalefielt of account in computing the period.

In this section "holiday" means a day which iSunday or a public holiday.

16. In determining a distance for the purposesoénactment, the distance shall be measured in a
straight line on a horizontal plane.

17. (1)

)

®)

18. (1)

Where a punishment in respect of an offence isigeavby an enactment, the enactment
shall be construed as providing that an offendall &le liable in pursuance of the enactment to
a punishment not exceeding the punishment so pedvid

Where imprisonment in respect of an offence is ipe by an enactment, the enactment ¢
be construed as providing that any imprisonmenbsed in pursuance of the enactment in
respect of the offence shall be-

(@ with or without hard labour as the court impgsthe imprisonment may in its discretion
direct;

(b)  with hard labour if no such direction is given

Where a punishment is set out at the foonatrzactment, the enactment shall be construed as
providing that a contravention of the enactmentl éleaan offence for which an offender shall
be liable, subject to subsection (1) of this segtto the punishment so set out.

In an enactment the following expressions havertbanings hereby assigned to them
respectively, that is to say-

"act" includes an omission, and references to thiegdof an act shall be construed accordingly;

"chief" means a person who, in accordance witHa¥ein force in any part of Nigeria, is
accorded the dignity of a chief by reference ta gaat or to a community established in that
part;

"commencement”, in relation to an enactment, méamdme at which the enactment comes
into force;

"consular officer" includes consul-general, conside-consul, consular agent and any person
for the time being authorised to discharge theedutif a consul-general, consul or vice-consul;

"contravention”, in relation to an enactment, imes a failure to comply with the enactment;

"crew", in relation to a ship or other vessel, il##s masters, mates, pilots, engineers, stokers,
deck-hands and all persons engaged in the naugatithe ship or other vessel;

"Crown Agents" means the body established in thigedrKingdom and commonly known as
the Crown Agents for Overseas Governments and Aidtrations;

"daily penalty", "weekly penalty" and "monthly pétya, in relation to an offence, means a
penalty for each day, week or month, as the casebmaduring which the offence is continued
after conviction for the offence;
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"financial year" means the period of twelve mortthginning on 1st January and ending on
31st December, so however that with respect to

the year 1980 it shall be the period of nine moiwginning on 1st April and ending on 31st
December;

"immovable property" means land,;

"inland waters" includes all rivers, creeks andlams inside the river bars of Nigeria;

"land" includes any building and any other thintaeled to the earth or permanently fastened
to any thing so attached, but does not include raisge

"Law" means any law enacted or having effect amé#cted by the legislature of a State and
includes any instrument having the force of lawashhs made under a Law;

"legal practitioner" has the meaning assigned Iy ithe Legal Practitioners Act;

"local authority" means the local authority of avtship; "master”, in relation to a ship, means
any person other than a pilot or harbour masteinhefer the time being control or charge of
the ship;

"military forces" means the armed forces of thedfation and includes any person who is r
member of the last-mentioned forces but who accorepaor is employed in the service of a
body of those forces;

"Minister", where no particular Minister is speeifi in the context, means the Minister of the
government of the Federation charged in pursuahtteedConstitution of the Federal Republic
of Nigeria with responsibility for the matter to igh the context relates;

"monogamous marriage" means a marriage which egrésed by the law of the place wher
is contracted as a voluntary union of one man aredvwooman to the exclusion of all others
during the continuance of the marriage;

"month" means a calendar month reckoned accorditiget Gregorian calendar;

"oath" and "affidavit", in relation to a person laotised by law to make an affirmation or
declaration instead of an oath, includes an affiiloneor declaration made in accordance with
the relevant law, and "swear" shall be construedrmngly;

"person” includes any body of persons corporatenancorporate;

"police officer" means any member of the policecéoand "superior police officer" means a
police officer of or above the rank of assistamqiesintendent;

"prescribed"” means prescribed by or under the erattin which the expression occurs;
"public holiday" means a day which is a public Hal-
(a) as respects Lagos, by virtue of the Public Hokdagt;

(b) as respects any other part of Nigeria, by virtuarof corresponding enactment in force
in that part;

"public officer" means a member of the public seevof the Federation within the meaning of
the Constitution of the Federal Republic of Nigasiaof the public service of a State;

"qualified medical practitioner" means a person \vigha fully registered medical practitioner
within the meaning of the Medical and Dental Ptawters Act;
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®)
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®)

19. (1)

)

"regulations”, in an enactment passed or made d#her passing of this Act, includes rules and
bye-laws;

"to sell" includes to exchange and to barter anoffer or expose for sale;

"seaman" includes every person (other than a master or indentured apprentice) who is
employed or engaged in any capacity on board a ship

"ship" includes every description of vessel usedavigation and not exclusively propelled by
oars or paddles;

"to sign”, in relation to a person who is unablevtite his name, means to make his mark;

"territorial waters" means any part of the openwsithin thirty nautical miles of the coast of
Nigeria (measured from low water mark} or of thaward limits of inland waters;

"township" means a township established under tvenghips Act;

"vessel" includes floating craft of every descipti "will* includes a codicil;

"writing" and expressions referring to writing inde printing, lithography, photography,
typewriting and other modes of representing oradpcing words or figures in a visible form;
and

"year" means a period of twelve months.

Where by subsection (1) of this section or atimer enactment a meaning is assigned to a
word, parts of speech related to the word haveesponding meanings.

The word "or" and the word "other" shall, myaenactment, be construed disjunctively and
not as implying similarity.

A reference in an enactment, in relation tp @atter, to a Minister or an official described by
a designation which-

(& under the system of government in force ineNayor any part thereof; or

(b) by reason of any change in the organisati@ngfdepartment or ministry whether or not
by the transfer of functions from one ministry epdrtment to another or others,

A reference in an enactment, in relation tp @atter to any ministry or department or other
unit of any Government in Nigeria described by sigieation which-

(@ under the system of government in Nigeriaryr @art thereof;
(b) by reason of any change in the organisatiamgfministry or department or other unit as

aforesaid (including the abolition or the amalgaamabf any of them or the creation of
new ones),

is no longer appropriate, shall be construed iati@ to that matter as a reference to the mintry
department or, as the case may require, to any ottieof any Government in Nigeria for the timeris
charged with responsibility for the matter.

An expression used in a subsidiary instrumestthe same meaning as in the Act conferring
power to make the instrument.

In a subsidiary instrument, the expressioe Alet" instruments. means the Act conferring
power to make the instrument.
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Miscellaneous

20. Whenever by any Act of the National Assemhlyy Act of the National Assembly is extended or
applied to Nigeria or to a State, such Act shaltdal with such formal alterations as to names,
localities, courts, offices, persons, moneys, pg@wand otherwise as may be necessary to make the
same applicable to the circumstances.

21. An Act may be cited-

(@) inthe case of an Act included in a revised editibActs of the National Assembly whi
is in force by virtue of an enactment, by its cleaptumber in that edition;

(b) inthe case of any other Act, by the numbehefyear in which it was passed and its
number among the Acts passed in that year, anchdlde of citation authorised by this
section shall be in addition to any other modeitation authorised by any other
enactment.

22. (1) Where an enactment is amended by the insestiomission of words or by the substitution
of words for other words, then on printing the eémamt at any time after the amendment takes
effect the person authorised to print the enactrsleall, if so directed by the Attorney-General
of the Federation, print the enactment as so andende

(2) Adirection under subsection (1) of this sartin respect of any amendment shall include
provision requiring the printer to indicate, in Bt manner as may be specified by the
direction, the extent of the amendment and thetareat by which it was made.

23. Where a form is prescribed by an enactmefurra which differs from the prescribed form shall
not be invalid for the purposes of the enactmenthgon only of the difference if the difference is
not in a material particular and is not calculdtedislead.

24. Where a power to make an instrument which igezoed on the President by an enactment is
exercisable in accordance with the advice of thenCib of Ministers or a Minister of the
Government of the Federation, then, without prejedo the exercise of the power by the President
in person, any instrument made in exercise ofpbater may be executed under the hand of the
Secretary to the Federal Government or the Depetyefary to the Council of Ministers.

25. Where an act constitutes an offence under twnase enactment or under an enactment and at
common law, the alleged offender shall be liablbegrosecuted and on conviction punished under
any one of the enactment or, as the case mayther ender the enactment or at common law, but
shall not be liable to be punished twice for thesaffence.

26. Where an enactment authorised or requires andemt to be served by post, whether the word
"serve" or some other word is used, then-

(a) the document may be served by posting an epeel
(i)  which contains the document, and
(i) on which the postage (where any is payablg)ean pre-paid, and

(i) which is addressed to the person on whomtd & served at his last known
address; and
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27.

28.

29.

30.

31.

(b) where the provisions of paragraph (a) of this sadiave been satisfied as respects the
document, it shall be deemed to have been serube &tme at which the envelope would
have been delivered in the ordinary course of pokss it is proved that the envelope was
not delivered at that time.

(1) Where a body established by an enactment comphess or more persons, then-

(@) any act which the body is authorised or regito do may be done in the name of the
body by a majority of those persons or of a quoafithhem; and

(b) in any vote taken at a meeting of the bodypirson presiding when the vote is ordered
shall have a casting vote, whether or not he ascahdeliberative vote.

(2) Without prejudice to subsection (1) of thistem, where a body established by an enactment
comprises three or more persons and is empowemdke subsidiary instruments, any such
instrument may be executed under the hand of anyfthe members thereof as may be
authorised by such body generally for that purmsepecially on any particular occasion.

Notwithstanding anything contained in any Acany other enactment, the quorum of any
tribunal, commission or inquiry (including any app&ribunal established for the purpose of hee
any appeal arising therefrom) shall not be less tha (including the Chairman):

Provided that the Chairman and the member shaitdment at every sitting of the tribunal,
commission or inquiry throughout the duration af thal or hearing.

Whenever by any Act or Law, any Act is extahde applied to th&ederation or a State, such ,
shall be read with such formal alterations as toew localities, courts, offices, persons, moneys,
penalties or otherwise as may be necessary to thakeame applicable to the circumstances.

Where in any Act or Law reference is maderty @rovision of an Act and that provision is
subsequently repealed and re-enacted without sulatanodification, the reference in such Act or
Law to the provision of the Act so repealed shfithe context so requires and unless the contrary
intention appears, be construed as a referente orovision so re-enacted.

Provisions Relating to Courts

(1) Where jurisdiction is conferred by any Law uponigiHCourt or a magistrate's court
established for a State with respect to-

(@) the summary trial and conviction; or
(b) the examination and commitment for trial odi@tment; or

(c) the trial and conviction on indictment,

of offenders or persons charged with offences agéie Laws of the State and with respect to
the hearing and determination of appeals arisiiggbany such trial or conviction or out of ¢
proceedings connected therewith, such court shalkpt in so far as other provision is made
by law in force in the State, have the like jurcsidin with respect to offenders or persons
charged with offences against a Federal law coradhitt the State or who may lawfully be
tried for offences committed elsewhere.

(2) In this section "Federal law" means any laaoted by the National Assembly, or having

effect as if so enacted, which relates to a matitin the exclusive legislative competence of
the Federal legislature.
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32.

33.

34.

35.

36.

(1) Subject to the provisions of this section and ekoepo far as other provision is made by any
Federal law, the common law of England and therthes of equity, together with the statutes
of general application that were m force in Englandhe 1st day of January, 1900, shall, in so
far as they relate to any matter within the legise competence of the Federal legislature,
force in Nigeria.

(2)  Such Imperial laws shall be in force so fdiy@s the limits of the local jurisdiction and lbca
circumstances shall permit and subject to any Rédmw.

(3) For the purpose of facilitating the applicataf the said Imperial laws they shall be read with
such formal verbal alterations not affecting thbstance as to names, localities, courts,
officers, persons, moneys, penalties and otheragseay be necessary to render the same
applicable to the circumstances.

(4) Every Judge or officer of a High Court haviargexercising functions of the like kind, or
analogous to the function of any Judge or offiedenred to in any such law, shall be deeme
be within the meaning of the enactment thereofirglao such lastnentioned Judge or office
and every magistrate or officer of a magistratetgichaving or exercising functions of the like
kind, or analogous to the functions of any magistrpustice of the peace or officer referred to
in any such law, shall be deemed to be within tkanimg of the enactment thereof relating to
such last-mentioned magistrate or officer or susti¢ge of the peace.

(5) Wherever the great seal or any other seakrgtioned in any law it shall be read, in its
application to a High Court, as if the seal of High Court were substituted therefor, and, ir
application to a magistrate's court, as if the sétthe magistrate's court were substituted
therefor.

Whenever the fiat or consent of the Presidenf any public officer is necessary before any
prosecution or action is commenced, any documenpiopting to bear the fiat or consent of the
President or of the public officer concerned shalfeceived as prima facie evidence in any
proceeding without proof being given that the sigrato such fiat or consent is that of the
President or the public officer concerned.

Any civil or criminal proceedings taken by g@ainst any person by virtue of his office shall bet
discontinued or abated by his death, resignatioapbsence or removal from office, but may be
carried on by or against, as the case may be efs@p appointed to perform the duties of the affice

Where in any Act or Law power is given to anthauity to impose any fine or make any order or
give any directions whatever and it is stated siah fine, order or direction shall be imposed, be
recoverable or in any manner have effect as itttree were a fine, order or direction, imposed,
made or given by a court or by a judicial or otbfficer, any such court or judicial or other office
having jurisdiction in the place where such finelev or direction was imposed, made or given, or
where the person who was ordered to pay the fimehoris required to obey the order or direction
resides or may happen to be, may take the necestequs/to enforce the payment of the fine or the
carrying out of the order or direction, as the aasg be, in all respects as if the fine, order or
direction had in fact been imposed, made or giwesueh court or judicial or other officer.

(1) Where under any Act or Law any person is reguicepay any charge or fee for any act or
thing done, or document issued, or signature drastiged to any document, by any public
officer or department, or where any person is agiddoy any court, or other authority duly
authorised by law, to pay or forfeit any sum of mynsuch charge or fee and such sum of
money shall be paid into the appropriate Treasumiess the contrary is otherwise provided;
and if any such charge or fee, or if any commissionmoney received or taken possession of,
realised, or otherwise dealt with, is requiredéqhid to any public office or department, such
officer or department receiving the same shallipayto or account for the same in due course
to the appropriate Treasury.
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(2) Nothing in this section shall affect any psieh in any Act or Law whereby any shares of
fines or forfeitures, or of proceeds of forfeityrase expressed to be recoverable by any person,
or may be granted by any authority to any person.

(3) Except where the requirement, judgment or csion referred to in subsection (1) of this
section relates to a function of the GovernmenthefFederation, the expression "appropriate
Treasury" shall be interpreted as meaning the Trgas the State concerned:

Provided that nothing contained in this sectiorllstfiect the rights inter se of the Treasurieshaf
States of the Federation.

37. (1) Without prejudice to the provisions of sectiondf&his Act, in this Act the following
expressions have the meanings hereby assignedrtoréispectively, that is to say-

"Act" means an Act of the National Assembihether passed before or after the commenceme
this Act, and includes this Act and an instrumeatimbefore the first day of October, 1960, in so
far as the instrument has effect as an Act;

"enactment” means any provision of an Act or subsjdnstrument;

"subsidiary instrument" means any order, rules,le@ns, rules of court or bye-laws made either
before or after the commencement of this Act ir@se of powers conferred by an Act.

(2) Nothing in this Act shall be construed as putipg prejudice the provisions of the
Constitution of the Federal Republic of Nigeria.

(3) This Act binds the State.

38. The enactment specified in the first and seamidmns of the Schedule to this Act is hereby
repealed to the extent shown in the third columthaf Schedule.

39. This Act may be cited as the Interpretation. Act

Copyright © 2005 Government of Nigeria
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17.
18.
19.

20.
21.
22,

>

SENZN

INTERPRETATION ACT 1992
No.2 of 1992

PART [ - PRELIMINARY
Short title and commencement.
Application.
Act to bind the Republic.

PART Il - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
Style of statutes.
Citation of written laws.
Words of enactment.
Acts to be public Acts
Application of written law.
When written laws bind the Republic.

. Provisions to be substantive enactments.

Acts may be amended in the same session.
Preambles and Schedules

Headings, notes, etc.

Punctuation

Use of extrinsic materials in interpretation

. References in written law

PART Ill - COMMENCEMENT OF WRITTEN LAWS
Date of passing, etc, of written laws.
Coming into force of written laws..
Exercise of powers before commencement.

PART IV - CONSTRUCTION OF WRITTEN LAWS
Law always speaking.
Application of interpretation provisions in written laws.
Corresponding meanings of parts of speech.
Rules as to gender and number.
Construction of "shall” and "may™.

PART V - GENERAL INTERPRETATION PROVISIONS
Definitions for legislative purposes.
Definitions for judicial purposes.
Definitions for official purposes.
Definitions for local government purposes.
Miscellaneous definitions.

136



PART VI - PROVISIONS RELATING TO TIME AND DISTANCE

30.
3.
32
33.
34,

35.
36.
3.

39.

41.
42,
43.

45,

47,

49,

51.

52.

§3.

56.
87,

Standard time,

Provision where no time fixed.
Expressions relating to time.
Reckoning years and months.
Distance.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.
Repeal of a repeal.
Repeal and substitution.
Effect of re-enacted provisions.
Effect of repealing provisions.

PART VIl - SUBSIDIARY LEGISLATION
Provisions relating to the making of subsidiary legislation.
Expressions in subsidiary legislation.

Relationship with parent legislation.
Rules of court.
Deviation in forms.

PART IX - STATUTORY POWERS AND DUTIES
Exercise of powers and duties.
Incidental powers.
Provisions as to holders of offices,
Exercise of powers of holders of offices.
Power of majority, quorum, etc. of statutory body.
Power of statutory board not affected by vacancy, etc.
Exercise of powers to delegate.

PART X - OFFENCES AND PENALTIES
Double jeopardy.
Offences by corporate bodies.
Expressions prescribing penalties.
Forfeitures and fines.

PART Xi - MISCELLANEOUS
Service of documents.
Membership of the Commonwealth.

SCHEDULE 1 - Words of enactment
SCHEDULE 2 - Commonwealth countries

137



INTERPRETATION ACT 1992
No.12 of 1992

AN ACT to provide for the application, construction, interpretation and operation of written
law; to provide with respect to the exercise of statutory powers and duties; and for
connected purposes.

[Commencement 1 January 1293]

ENACTED BY THE PARLIAMENT OF UTOPIA:

PART | - PRELIMINARY
Short title and commencement.
1.-{(1) This Act may be cited as the Interpretation Act 1992
(2) This Act comes into force on 1 January 1883,

Application.
2.-(1) This Act applies to every enaciment, whether enacted before or after the commencement of this
Act, unless, in relation to a particular enactment:
(a) express provision is made to the contrary by a written law; or
(b) the context of the enactment is inconsistent with that application.
{(2) This Act applies to the provisions of this Act.

Act to bind the Republic.
3. This Act binds the Republic.

PART ll - GENERAL PROVISIONS RELATING TO

WRITTEN LAWS
Style of statutes.
4. All statutes in Utopia are to be styled Acts.

Citation of written laws.

5.-(1) In referring to a written law, it is sufficient for all purposes to cite or refer to the written law by:
{(a) the short title or the citation by which it is expressed that the law may be cited; or

(b) the year in which the law was passed or made and the number among the Acts or subsidiary
legisiation, as the case may be, for that vear; or

{c) the Chapter number, or other reference number, given to the law in the revised edition of the laws.

(2) The citation or reference to a written law must relate to a copy of that law printed, or purporiing to
be printed, by the Government Printer.
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Words of enactment.

6. Every Bill presented to the President must contain words of enadment which must precede the
individual clauses of the Bill and be as set out in Schedule 1.

Acts to be public Acts.
7. Every Actis, and is to be judicially noticed as, a public Act.

Application of written law.
8. Every written law applies to the whole of Utopia unless the contrary intention appears.

When written laws bind the Republic.
8.-(1) A written law does not bind the Republic unless it is expressed to do so or unless it appears fo do
so by necessary implication.

(2) Subsidiary legisiation does not bind the Republic unless made under an Ad that binds the Republic
or unless the Act under which it is made authorises it to do so.

Provisions to be substantive enactments,
10. Every provision of a written law has effed as a substantive enactment without introductory words.

Acts may be amended in the same session.

11. An Act may be amended or repealed in the same session of Pariament as that in which it was
passed.

Preambles and Schedules.
12-{1) The preamble to a written law forms part of that law and is to be construed as a pant intended
to assist in explaining its purport and object.
(2) A Schedule, appendix or table in a written law, together with any notes to it, forms part of that law.

Headings, notes, etc.
13.-(1) The headings to the Parts, divisions or sub-divisions into which a written law is divided form part
of that law.

(2) The marginal or shoulder notes, or footnotes, to any provision of a written law are not to be taken
as forming part of that law.

(3 Words in or attached to an enactment that are descriptive of the contents of a provision of that or
anocther enactment are not to be used as an aid to construction but are to be taken as intended for
convenience or reference only.

Punctuation.
14, Punctuation forms part of a written law, and regard may be had to it in construing that law.

Use of extrinsic materials in interpretation.

15.-(1) Subject to subsection (3}, in the interpretation of a provision of an Act, consideration may be
given to any material, not forming part of the Act, that is capable of assisting in ascertaining the meaning
of the provision;

{a) to confim that the meaning of the provision is the ordinary meaning conveyed by the text of the

provision taking into account its context in the Act and the purpose or object underlying the Act; or

(b} to determine the meaning of the provision when:

(i) the provision is ambiguous; or
(i) the ordinary meaning so conveyed leads to a result that is manifestly absurd or unreasonable.
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(2} Without limiting the generality of subsection (1), the material that may be considered under that
subsection includes:

(@) any relevant report of a State Commission, law reform commission, cormmittee of inquiry or other
similar body that was laid before Parliament before the time when the provision was enacted;

{b) any relevant report of a committee of Parliament that was made to Pardiament before the time when
the provision was enacted;

{c) a treaty or other intermational agreement that is referred to in the Act:

(d) an explanatory memorandum relfating to the Bill containing the provisions, or any other relevant

docurment, that was laid before, or supplied to members of, Pariament by a Minister before the time
when the provision was enacted;

() the speech made to Parliament by a Minister on the occasion of the moving by the Minister of a
motion that the Bill containing the provision should be read a second time in Pariament;

{f) adocument that is declared by the Act to be a relevant document for the purposes of this section;
and

(g) any relevant material in the official record of debates of Parliament.

(3) Indetermining whether consideration should be given to any material under subsection (1), orin
considering the weight to be given to any such material, regard must be had, in addition to any other
relevant matters, to:

(&) the desirability of persons being able to rely on the ordinary meaning conveyed by the text of the

provision taking into account its context in the Act and the purpose or object underlying the Act; and

{b) the need to avoid prolonging legal or other proceedings without compensating advantage.,

References in written law

16.41) A reference in a written law to an enactment is to be construed as including a reference to that
enactment as it may be amended from time to time.

(2) A reference in a written law by number or letter to two or more Parts, divisions, sections, subsections,
paragraphs, Schedules or other portions of a written law is to be construed as including the references first
and last mentioned.

(3) Where in a written law:

(a) a reference is made to a Pant, division, section, Schedule, appendix or form; but

(b} nothing in the context indicates that a reference to a Part, division, section, Schedule, appendix or

form in another written law is intended,
the reference is to be construed as a reference to a Pan, division, section, Schedule, appendix or form in
the wrnitten law in which the reference appears.

(4) Where in a provision of a written law:

(a) a reference is made to a subsection, paragraph, sub-paragraph or other division; but

(b} nothing in the context indicates that a reference to a subsedion, paragraph, sub-paragraph or other

division of some other provision is intended,
the reference is to be construed as a reference to a subsection, paragraph, sub-paragraph or cther division
of the provision in which the reference appears.

(8) Where in a Schedule to a written law:

(a) a reference is made to a paragraph, subparagraph or other division; but

(B} nothing in the context indicates that a reference to a paragraph, sub-paragraph or other division of

some other provision is intended,
the reference is to be construed as a reference o a paragraph, sub-paragraph or other division of the
Schedule in which the reference appears.

(6) Where in a written law:

(a) reference is made to subsidiary legisiation; but

(b) nothing in the context indicates that a reference io subsidiary legislation made under some other

written law is intended,

the reference is to be construed as a reference to subsidiary legislation made under the written law in
which the reference appears.
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PART lll - COMMENCEMENT OF WRITTEN LAWS
Date of passing, etc, of written laws.

17.-(1) The date on which an Act is passed is the day on which the President signifies on the Bill for the
Act the giving of the President's assent to the Bill.

(2) The date on which subsidiary legislation is made is the day when it is signed by or on behalf of the
person having the authority to make it.

(3) Where a date appearing on a written law printed or purporting to be printed by the Govemment
Printer, purports, as the case may be, to be:

(a) the day on which the President assented to it; or

(b) the day it was signed by or on behalf of the person having authority to make it,

the apparent date is to be received as evidence that it was the date that it purports to be and is to be
judiciaily noted accordingly.

Coming into force of written laws.

18.{1) An Act comes into force on the day that it is passed, unless the conirary intention is expressed
in the Act.

(2) Subsidiary legislation comes into force on the day that it is published in the Gazetfe, unless the
contrary intention is expressed in the subsidiary legislation or in the Act under which it is made.

(3) The provision of an Act providing for the coming into force of the Act, or a specified provision of the
Act, on a day to be fixed by an instrument, and the provision of the Act providing for the short title, come
into force on the date the Act is passed, unless it is otherwise provided.

(4) Where an enactment comes into force on a particular day. it is to be treated as coming into force
at the first moment of that day.

(5) Where an Act provides that it is to come info force on a day o be fixed by an instrument, such an
instrument:

(a) may apply to the whole or to any provision or provisions of that Act; and

{b) may be issued at different days in respect of different provisions,
but it may not fix a day prior to the date on which the instrument is published in the Gazetfe, unless the
Act makes express provision to that effect.

(6) Where subsidiary legislation provides that it is to come into force on a day to be fixed by an
instrument, the instrument may not:

(a) fix different days for different provisions; or

() fix a day prior to the date on which the instrument is published in the Gazetie,
unless an Act makes express provision to that effect.

() A reference in a written law, in whatever terms, to the day of the coming into force of a written law,

where different provisions come into force on different days, is to be construed as a reference to the day
of the coming into force of the appropriale provisions of the written law.

Exercise of powers before commencement.
19.-(1) Where a provision of written law does not come into force on the date that it is passed or made,
and that provision confers power:
(a) to make subsidiary legislation;
(b) to make an instrument or issue or serve a document or notice;
(c) to hold an election for, or make an appointment to, a specified office;
(d) to establish a specified body of persons;
(e) to prescribe forms or give directions; or
(fy do anything for the purposes of the written law,

that power may be exercised at any time after the date the written law is passed or made, to the extent
appropriate for the purpose of bringing the written law into force or of making it effective upon it coming
into force.
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{(2) Where the power exercised is of a kind mentioned in subsection (1)(a), (b) and (), it does not take
legal effect before the date on which it could have legal effect following the coming into force of the
provision conferring the power,

(3) Where the power exercised is of a kind mentioned in subsection (1)(c) and (d), the person elected
or appointed to the office or the body established, as the case may be, may perform his, her or its
functions, but only to the extent specified in subsection (1); but the term of office or membership of the
body is to be treated as beginning on the coming into force of the provision conferring the power,

PART IV - CONSTRUCTION OF WRITTEN LAWS
Law always speaking.
20.-(1) A written law is to be considered as always speaking.

(2) Where, in a written law, anything is expressed in the present tense, it applies to the circumstances
as they occur, so that effect may given to every prowision acconding to the true spirt, intent and meaning.

Application of interpretation provisions in written laws.
21.-(1) Definitions or rules of interpretation in a written law apply to the construction of the provisions
of the law that contain those definitions or rules, as well as to the other provisions of the law.
(2) An interpretation section or provision in a written law is to be read and construed as applying only
if a contrary intention does not appear in the law.

Comesponding meanings of parts of speech.

22. Where a word or expression is defined in a wirtten law, other parts of speech and grammatical forms
of that word or expression, and cognate expressions, have comesponding meanings in that law.

Rules as to gender and number.
23.41) In an enactment:
{a) words and expressions importing the masculine gender include the feminine gender: and
(b) words and expressions importing the female gender include the masculine gender.
{2} Inan enactment -
{a) words and expressions in the singular include the plural; and
(by words and expressions in the plural include the singular.

Construction of "shall" and "may".
24. In an enactment;
(@) the expression "shall” is to be construed as imperative; and
(b) the expression "may" is 1o be construed as permissive and empowering.

PART V - GENERAL INTERPRETATION PROVISIONS
Definitions for legislative purposes.
25.-(1) For the purposes of every written law, the expression:
"Act” means an Act of the Parliament of Utopia;
"amend”, in relation to an enactment, means modify, vary or add to, or replace or substitute, in whole or
in part, the enactment by another written law;
"commencement”, in relation to an enactment, means the time when that enactment comes or came into
operation;
"enact”, in relation to a written law, includes pass, make or issue the law;
"enactment” means an Act or subsidiary legislation, or a provision or a portion of an Act or subsidiary
legisiation;
"Parliament” means the Parliament of Utopia;
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"prescribed”, when used in a written law, means prescribed by the written law, or by subsidiary legislation
made under the written law;
“repeal”, in relation to an enactment, includes revoke, rescind, cancel or delete the enactment by a written
law;
"sitting"”, in relation to Pardiament, means a period during which Pardiament is sitting continuously without
adjournment, and includes a period during which the House is in Commitiee;
"sitting days", in relation to Pariament, means the days on which Pariament is sitting;
"Speaker” means the member of Parliament from time to time elected to be Speaker of Parliament;
“subsidiary legislation” means a proclamation, regulations, rules, rules of court, bye-laws, order, notice
or other instrument made under a written law and having legislative effect;
“written law™ means the provisions of the Constitution, an Act or subsidiary legislation, for the time being
in force.
(2) Aninstrument made under a written law has legislative effect if:
(a) it determines the law or alters the content of the faw, rather than stating how the law applies; and
(b) it has the direct or indirect effect of imposing an obligation, creating a right, or varying or removing
an obligation or a right; and
(c) it is binding on its application..
(3) The expression "subject to affirmative resolution”, when used in relation to subsidiary legislation,
means that:
(a) the legislation is to be tabled in Pariiament; and
(b) if, at the end of the statutory period next after it has been tabled, Parilament has not passed a
resolution that it is to come into force or to continue to have effect, the legislation does not come
into effect or ceases to have effect from that date, as the case may be;
bart its ceasing to have effect does not affect the validity of anything previously done under the legislation.
(4) The expression "subject to negative resolution®, when used in relation to subsidiary legislation,
means that:
(a) the legisiation is to be tabled in Parliament; and

(b) if, within the statutory period next after it is tabled, Parliament passes a resolution that it is
disallowed, the legislation ceases to have effect from the date of the resolution,

but its ceasing to have effect does not affect the validity of anything done previously under the legislation,

{5} Forthe purposes of subsections (3) and (4), the expression "statutory period”, means a period of
40 days or such other period as may be prescribed, in the enactment in which the expression is used; but
in reckoning the period, the time that Parliament is dissolved or prorogued is 10 be disregarded.

Definitions for judicial purposes.

26. For the purposes of every written law, the expression:
"Chief Justice" means the Chief Justice of Utopia appointed under section 62 of the Constitution;
"eourt” means a court of Utopia of competent jurisdiction;
"Court of Appeal" means the Court of Appeal established by section 80 of the Constitution;
"court of summary jurisdiction" means a court exercising a statutory summary jurisdiction;
"Director of Public Prosecutions" means the Director of Public Prosecutions appointed under section

85 of the Constitution;
"Judge” means the Chief Justice or a Judge or an acting Judge of the Supreme Court;

"Judicial Service Commission" means the Judicial Service Commission established by section 65 of
the Constitution;

"magistrate” means a magistrate appointed under the Magistrates Courts Act, and includes a senior
magistrate;

"magistrate's court’ means a magistrate's court established under the Magistrates Courts Act;

"rules of court”, in relation fo a court, means rules made by the authority having for the time being power
to make rules regulating the practice and procedure of that court;

"summary conviction” means conviction of a summary offence by a court of summary jurisdiction;

"summary offence” means an offence triable otherwise than on indictment;

"Supreme Court’ means the Supreme Court of Utopia established by section 58 of the Constitution.
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Definitions for official purposes.
27. For the purposes of every written law, the expression:
"Auditor-General" means the Auditor-General appointed under section 94 of the Constitution;
“Cabinet” means the Cabinet established by section 45 of the Constitution;

"Commonwealth country” means an independent sovereign state that is a member of the Comm-
onwealth;

"Consolidated Fund” means the Consolidated Fund established by section 87 of the Constitution;
"Constitution" means the Constitution of Liopia;
"financial year” has the meaning given by section 33(2);

"Gazette" or "Official Gazetfe" means the Official Gazeffe printed and published by the Government
Printer, and includes a supplement to the Official Gazeffe;

"Government” means the Government of Utopia;

"Government Notice" means an announcement, whether or not having a legislative character, made in
the Official Gazetfe by or with the authority of the Govermnment;

"Government Printer” includes a printer authorised by the Govemment to print and publish written laws
or other documents of the Government;

"Minister" means a Minister appointed under section 44 of the Constitution, and:

(a) in relation to an Act, means the Minister for the time being having responsibility for the
administration of the Act;
(b} in relation to subsidiary legislation, means the Minister for the time being having responsibility for
the Act under which the subsidiary legislation is made;
"Police Force" means the Police Force of Utopia constituted and maintained under the Police Act;

"police officer” means a person appointed a police officer or special constable under the Police Act;
"Police Service Commission" means the Police Service Commission established by section 103 of the
Constitution;

"President’ means the President of Utopia appointed under section 28 of the Constitution;
*Prime Minister” means the Prime Minister appointed under section 73 of the Constitution;
“public office” means any office of emolument in the public service;

"public officer" means the holder of a public office: and includes a person appointed to act in such an
office;

"public service" means the service of Utopia in a civil capacity in respect of the government of Utopia;

"Public Seal" means the Public Seal of Utopia;

"Public Service Commission” means the Public Service Commission established by section 92 of the
Constitution;

"Republic” means the Republic of Utopia;

"statutory board" means a boand, commission, committee, council or other similar body established by
or under a written law.

Definitions for local government purposes.
28. Forthe purposes of every written law, the expression:
"*Council” means a Local Government Council established under the Local Government Act;
"local government area" has the meaning given by section 2 of the Local Government Act;

"Local Government Service Commission” means the Local Government Service Commission
established by section 94 of the Conshitution.

Miscellaneous definitions.
29. For the purposes of every written law, the expression:

"act”, where used in reference to an offence or civil wrong, includes an omission, a series of acts or
omissions or a series of acts and omissions;

“affidavit®, in the case of a person permitted by law to affirm or make a declaration instead of swearing,
includes an affirnation and declaration;
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“coin" means a coin that is legal tender in Wopia;

“contravene”, in refation 1o a provision of a written law, includes a failure to comply with a requirement
or condition in that provision;

"definition" means the meaning or interpretation given to a word or expression by a written law:
"document" includes:

(a) a publication; or

(b} any matter written, expressed or described on any substance by means of letters, figures or marks

(or more than one of those means), which is intended to be used or may be used for the purpose
of recording any matter;

"function” includes a power, duty, responsibility or jurisdiction:
"individual” means a natural person;

“land" includes buildings and other structures and land covered with water;
"month" has the meaning given by section 33(3);

"oath", in the case of a person pemmitted by law to affirm or declare instead of swear, includes affirmation
and declaration;

"penalty” means a fine, imprisonment or other form of punishment;
"perform”, in relation to a function, includes to exercise a power, duty, responsibility or jurisdiction;
"person” includes a company, corporation, and association or body of persons, corporate or unin-
corporate;
"power" inciudes a privilege, authority or discretion;
"publication” means:
{(a) written or printed matter; or
(b) record, tape, disk or wire, or cinematographic, television or video film: or

{c)} other medium by means of which information may be produced, reproduced, represented or
conveyed, mechanically, electrically, electronically or optically;

and includes a copy or reproduction of a publication as defined in paragraph (a), (b) or (c);
"public holiday" means a day appointed as a public holiday under the Public Holidays Act;
"public place” means a place to which, at the material ime, members of the public have, or are permitted

or entitled to have, access, whether on or without making payment;
"service by post” means service in accordance with section 56(2);

“sell" includes exchange, barter, offer to sell or expose for sale;

"ship" means a vessel used or capable of being used for transport by sea;
"sign" includes affix or make a mark or fingerprint, or to affix a seal or chop;
"standard time" has the meaning given by section 30;

“statutory declaration” means:

(&) a dedlaration made in Utopia under the Statutory Declarations Act; or

(b) a declaration made outside Utopia but effective in Utopia under that Act;
"surety” means sufficient surety;

“swear”, in the case of a person permitted by law to affirn or declare instead of swear, includes to affirm
and to declare;

"under”, in relation to a written law or a provision of a written law, includes "by", "in accordance with”,
"pursuant to", "in pursuance of* and "by virtue of";

“vessel” means a ship, boat, lighter or other floating craft used or capable of being used for transport by
water;

"will"” includes a codicil and every writing making a voluntary posthumous disposition of property;

"word" includes a figure or symbol;

“writing” includes printing, photographing, filming, photocopying, type-writing, electronic processing and
any other mode of representing or reproducing words in a visible form;

“year" has the meaning given by section 33.
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PART V1 - PROVISIONS RELATING TO TIME AND DISTANCE
Standard time.

30.-(1) In an enaciment, an expression relating to time and references to a point of time shall be
determined by reference to standard time.

{2) In an enactment, the expression "standard time" means:
{a) exactly 4 hours later than Greenwich mean time; or
{b) such other time as the President declares by proclamation to be the standard time of Utopia.

Provision where no time fixed.

31. Where in a written law no time is ficed or allowed within which anything must be, or is to be, ormay
be, done, the thing must be, or is to be, may be, done, as the case may be, with all reasonable speed and
as often as due occasion arises,

Expressions relating to time.

32.4{1) The following provisions have effect for the purpose of computing time under an enactment.

{2) Where a period of time is expressed to begin on a particular day, that day is to be included in the
period.

(3) Where a period of time is expressed to be reckoned from, or afler, a particular day, that day is not
be included in the period.

(#) Where a period of time is expressed to end on, or to continue to, or to be reckoned 1o, a particular
day, that day is to be included in the period.

(5) Where:

(a) the time for doing anything is limited, or a particular day is specified, by an enactment; and

(b) that time expires on, or that time or day falls on, a Sunday or a public holiday,
the thing may be done on the next day that is not a Sunday or public holiday.

{(6) Where a period of time set for the doing of anything does not exceed 6 days, Sundays and public
holidays are not to be included in the computation of the period.

{7) Where a period of time is expressed as a number of "clear days", or as a number of days qualified
by the expression "at least” or "not more than", both the first day and the last day expressed are to be
excluded in the computation of the period.

Reckoning years and months.
33.-{(1) A reference in an enaciment to a year is to be construed as a reference to a period of 12 months.

(2) A reference in an enactment to a financial year is to be construed as a reference to a period of 12
months ending on 31 March.

(3) A reference in an enaciment to a month is to be construed as a reference to a month as directed by
the calendar.

Distance.

34. In measuring any distance for the purposes of a written law, the distance is to be measured in a
straight line on a horizontal plane.

PART VIl - REPEAL OF WRITTEN LAW
Repeal of written law as amended.

35, The repeal of a written law that has been amended by another written law includes the repeal of all
provisions of the other law that made the amendments.

Repeal of a repeal.

36. Where a written law repeals a repealing enactment, that repeal does not revive any enactment, or
rule of unwritten law, previously repealed unless words are added reviving it.

146



Repeal and substitution.

37. Where a written law repeals an enactment and substitutes provisions for the enactment repealed,
the repealed enactment remains in force until the substitited provisions come into force.

(a)
(o)

(c)

@

()

®

Effect of re-enacted provisions.

. Where a written law repeals and re-enacts an enactment, with or without modification:

a reference in another enaciment to the repealed enactment is to be construed as a reference to
the enactment as re-enacted;

all offices constituted, and appointments of officers made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enactment;

all councils, corporations, boards, tribunals, commissions or other bodies constituted, and all
elections and appointments of their members made, under the repealed enactment, and in
existence at the commencement of the re-enacted enactment, continue as if constituted or made
under the re-enacted enaciment;

all proceedings taken under the repealed enactment are to be continued under and in conformity
with the re-enacted enactment, so far as is consistent with that enactment;

all subsidiary legislation or instruments made under the repealed enactment, and in force or having
effect at the commencement of the re-enacted enactment, continue in force or to have effect as if
made under the re-enacted enactment, so far as is consistent with that enactment; and

all decisions taken, consents given, authorisations and directions issued, applications and requests
made, and things done, under the repealed enactrent, and having effect at the commencement
of the re-enacied enaciment, continue to have effect as if taken, given, issued, made or done under
the comesponding provision of the re-enacted enactment, 5o far as /s consistent with that
enactment.

Effect of repealing provisions.

39.-(1) Where a written law repeals an enactment, that repeal does not, unless the contrary intention
appears:

(a)
(b)

©
)
(e)

revive anything not in force or existing at the time at which the repeal takes effect;

affect the previous operation of the repealed enactment or anything duly done or suffered under that
enaciment;

affect any right, title, interest, status, privilege, obligation or liability acquired, accrued or incurred
under the repealed enactment prior to the repeal;

affect any penalty or forfeiture incurred or liable to be incurred in respect of an offence committed
against that enactment;

affect any investigation, legal proceeding or remedy in respect of any such right, title, interest,
status, privilege, obligation or liability, or penalty or farfeiture.

{2) An investigation, legal proceeding or remedy mentioned in subsection (1)(e) may be instituted,
continued or enforced, and a penalty, forfeiture or punishment liable to be incurred may be imposed, as

if the

enactment had not been repealed.

(3} Mothing in this section authorises the continuance in force after the repeal of an enactment of any
subsidiary legislation or instrument made under that enactment.

(4) The inclusion in the repealing provisions of an enactment of an express saving with respect to the
repeals effected by it does not prejudice the operation of this section with respect to the effect of those
repeals,

{5 This section applies with respect to an enactment that expires or ceases to have effect as if that
enactment had been repealed.
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PART VIl - SUBSIDIARY LEGISLATION
Provisions relating to the making of subsidiary legislation.
40.-(1) Where subsidiary legislation purports to be made in exercise of or under particular powers, it is
to be treated as to be made in exercise of or under all powers under which it may be made.

{2) Where a written law confers a power to make subsidiary legislation, it is to be treated as also
inciuding a power to amend or revoke that subsidiary legistation in the same way and subjedt 1o the same
conditions, if any.

(3) Where an enactment confers power on a person to make subsidiary legislation for any general
purposes and also for any special purposes incidental to those purposes, the enumeration of the special
purposes does not affect the generality of the powers conferred with reference to the general purposes.

(4) A power in an enactment to make subsidiary legislation may be exercised:

{a) in relation to:

{i) all cases to which the power extends:
(i) all those cases subject to specified exceptions; or
(iii) any specified cases or classes of case; and

(b) so0 asto make, as respects the cases in relation to which it is exercised:

(i) the full provision to which the power extends or any less provision (whether by way of exception
or otherwise);

(i) the same provision for all cases in relation to which the power is exercised;

(iiiy different provision for different cases or classes of case;

(iv) different provision as respects the same case or class of case for different purposes of the
written law, or

{v) any such provision either unconditionally or subject to any specified condition.

(8) Subsidiary legisialion may provide:

(a) that contravention of a provision of the legislation constitutes a summary offence: and

(b} forthe penalty for that offence, which must not exceed a fine of $1000 and imprisonment for 3

manths.

Expressions in subsidiary legislation.
41.-(1) Words and expressions used in subsidiary legisiation have the same respective meanings as in
the written law under which the subsidiary legislation is made.
(2) Areference in subsidiary legislation to "the Act” is to be construed as a reference to the Act under
which the subsidiary legislation is made.

Relationship with parent legislation.
42.-(1) A reference in an enactment to a written law is to be construed so as to include a reference to
any subsidiary legislation made under that written law.

(2) An actdone under subsidiary legistation is to be ireated as done under the written law under which
the subsidiary legislation was made.

Rules of court.

43.4{1) Where an enactment confers jurisdiction on a court, or extends or varies the jurisdiction of a
court, the authority having for the time being power to make rules of court for that court may make rules
of court for the court in exercise of the jurisdiction conferred, extended or varied.

{(2) The power of that authority to make rules of court includes a power to make rules of court for the
purpose of any written law which directs or authorises anything to be done by or in accordance with nules
of court.

Deviation in forms.

44. Where a form is prescribed or specified under a written law, deviations from it that do not materially
effect the substance nor are likely to mislead do not invalidate the form used.
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PART IX - STATUTORY POWERS AND DUTIES
Exercise of powers and duties.

45. Where an enactment confers a power or imposes a duty, the power may be exercised and the duty
must be performed from time to time as occasion requires.

Incidental powers.
46. Where an enactment empowers a person or authority to do an act or thing, all such powers are to
be regarded as given:
{a) as are reasonably necessary to enable that person or authority to do the act or thing; or
(b) as are incidental to the doing of the act or thing.

Provisions as to holders of offices.

47.41) Where an enactment authorises the appointment of person to any office and declares that this
section applies to that appointment, it is to be treated as also conferring on the authority having the
function of appointment:

{a) power, at the discretion of that authority, to remove or suspend the office holder; and

{b) power, exercisable in the like manner and subject to the like consent and conditions {if any)

applicable on the appointment:

(i) to reappoint or reinstate the person to the office;

(i) where the office holder is for any reason prevented from performing the functions of the office,
to appeint ancther eligible person in the stead of the office holder, or to act in that stead, and
to provide for the remuneration of the person so appointed;

(iii} to foor vary the remuneration, to withhold the remuneration in whole or part during a period of
suspension from office, and to terminate thie remuneration on removal from office, of the office
holder.

(2) Where:

{a) an enactment authorises the appointment of a person to an office; and

(b) thal funclion is exercisable only upon the recommendation or subject to the approvat, consent or

concurrence of some other authority or person,

the powers in subsection (1) are exercisable only upon the recommendation or subject to the approval,
consent or concurmence of that other authority or person.

Exercise of powers of holders of offices.
48. Where an enactment confers a power or imposes a duty on the holder of a public office, the power
may be exercised and the duty must be performed by the person for the time being lawfully holding, acting
in or performing the functions of that office.

Power of majority, quorum, etc. of statutory body.
49.-(1) Where an enactment confers or imposes a function upon a body or a number of persons
consisting of not fewer than 3 persons, the function may be performed by a majority of those persons.
(2) Where a statutory board consists of 3 or more persons:
{a) a quorum is constituted at a meeting of the board by a number of members of the body equal to:

() atleast one-half of the number of members provided for in the written |aw establishing the
board, if that number is a fixed number; and

(i} ifthe number of persons is not so fixed but is within a range having a maximum or minimurm,
at least one-haif of the number of memibers in office;

(b) an act orthing done by a majority of the members of the board present at the meeting, if those
members constitule a quorum, is 1o be regarded as having been done by the board.
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Power of statutory board not affected by vacancy, etc.

50. The powers of a statutory board are not affected by:

(a) a vacancy in the membership of the board,

{b) any defect afterwards discovered in the appoimtment or qualification of a person purporting to be
a member of the board or the deputy or altemate of a member;

(c) a minor imegularity in the convening or conduct of a mesting of the board;

{d) the presence or participation at a meeting of the board of a person not entitied to be present or to
participate.

Exercise of powers to delegate.
51.-(1) Where under a written law:
(a) a function of a person may be delegated; and
{b) the performance of the function is dependent upon the opinion, belief or state of mind of that
person,
the function may be performed by the person to whom it is delegated upon the opinion, belief or state or
mind of the delegate in respect of that matter.
(2} Where a written law confers power upon a person to delegate the performance of a function
conferred on the person under a written law:
(a) that delegation does not preclude that person from performing the funclion delegated;
{(b) the delegation may be made subject to such conditions, qualifications, limitations or exceptions as
that person may specify in writing at the time of the delegation;

(c) the delegation may be made to a specified person or to persons of a specified dlass or 1o the holder
or holders for the time being of a specified office or class of office;
(d) the delegation may be amended or revoked by instrument in writing signed by the person
delegating.
{3) Where a written law confers upon the holder of an office the power to delegate the performiance of
a function, that delegation does not cease to have effect by reason only of a change in the person holding,
or acting in or performing the functions of, that office.
{4) The delegation of a power is to be treated as including the delegation of any duty incidental to that
power, and the delegation of a duty is to be treated as including the delegation of a power incidental to,
or connected with, that duty.

PART X - OFFENCES AND PENALTIES
Double jeopardy.

52. Where an act constitutes an offence under 2 or more enactments, or under an enactment and the
common law, the offender is liable to be prosecuted and punished for any of those offences, but that
person shall not be punished twice for the same offence.

Offences by corporate bodies.
53.-(1) Every enactment relating to an offence punishable on indictment or summary conviction isto
be treated as refermring to bodies corporate as well as to individuals.
(2) Where under a written law an offence is committed by a body corporate, every person who ai the
time of the offence:
(a) is a director, manager or officer; or
{(b) is concemed in, or is purporting to be concemed in, the management of its affairs,

commits that offence, unless that person proves that the act constituting the offence took piace without
his or her consent or knowledge or that he or she took reasonable steps o prevent the commission of the
offence.
(3) Where:
{a) the penalty specified in a written law in respect of an offence does not consist of or include a fine;
and

(b) no different provision is expressly made,
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the court convicting a body corporate of that offence: may impose a fine, instead of the specified penalty,
according to the following scale -

Specified maximum penalty Maximum fine
of imprisonment

not more than 6 months $5000
more than 6 months but not more

than 12 months $7500
more than & months but not more

than 2 years $15000
more than 2 years $50000.

(4) If at any time the Minister responsible for Justice and Legal Affairs is of the opinion that there has
been a change in the value of money, the Minister may subsiitute, by order published in the Gazetfe, for
the sums specified in subsection (3) such other sums the Minister considers appropriate to take account
of the change.

Expressions prescribing penalties,
54.-(1) Where in a written law a penalty is specified in respect of an offence, that penaity is the
maximum penalty that may be imposed for that offence.

(2) Where in a written law more than one penalty is specified in respect of an offence, the use of the
word “and” between the respeciive penalties means that the penalties may be imposed in the altemative
or cumulatively.

(3) Where at the end of a section or subsection in an Act a penalty is specified:

(a) :;untr:;eminn of that section or subsection, as the case may be, consiitutes an offence under the

|

(b} the specified penalty is the maximum penalty that may be imposed in respect of that offence;
this subsection applies to subsidiary legislation with the necessary modifications.

Forfeitures and fines.

55.-(1) Every fine or pecuniary penalty imposed by or under a written law must be paid into the
Consolidated Fund.

(2) Where under a written law anything is, or is ordered by a competent authority to be, forfeited, it is
to be treated as forfeited to the Republic.

(3) Where under a written law anything ordered to be, or to be treated as, forfeited to the Republic is
required to be sold, the proceeds of the sale must be paid into the Consolidated Fund.

(4) Nothing in this section affects an enactiment under which a penalty or forfeited thing, or the proceeds
of the sale of a forfeited thing, are recoverable or may be paid to any authority or person.

PART Xi - MISCELLANEOUS

Service of documents.

56.-(1) Where a written law authorises or requires a decument or notice to be served on, delivered, sent
orgiven to, a person, without directing the manner in which that is to be done, the service, or delivery,
sending or giving, is to be treated as having been completed:

{a) in the case of an individual -

(i} by handing to the individual in person; or

(i) by addressing to the individual and handing to an adult person at, or posting to, the person's
usual or last known residential address, or, if a principal of a business, at or to the usual or last
known address of that business;

(b) inthe case of a corporate body or of an association of persons (whether incorporate or not) by
addressing to the body or association and handing to the secretary or another officer at, or posting
to, its principal place of business or principal office in Utopia; or

{c) inefther case, if there is no person at the address to whom a document or notice can be handed,
by affixing it, or a copy of it, to some conspicuous place at that address.
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{2) Where a written law authorises or requires a document or notice o be served on, delivered, sent or
given to, a person, by past, the service, or delivery, sending or giving, is to be treated as having been
completed:

(a) by properly addressing and posting by pre-paid post as letier to the last-known address of the

person; and

(b} at the time when the letter would have been delivered in the ordinary course of post, unless the

contrary is proved.

Membership of the Commonwealth,

57.-(1) The Schedule has effect for the purpose of determining which countries are members of the
Commonwealth.

(2) The President may amend the Schedule, by order, by adding the names of countries that have
become Commonwealth countries or by deleting countries that have ceased to be Commonwealth
countries.

(3) An order made under subsection () may declare the date from which the Schedule is amended in
respect of a particular country, whether that date is before, on or after the date on which the order is made.

(4) In a proceeding before a court or a person or authority acting judicially:

{a) acertificate signed by the Minister responsible for Foreign Affairs that on a date specified in the

certificate -
() aspecified country was or was not a Commonwealth country; or
(iiy that a specified territory was or was not one for whose intemational relations a specified
Commonwealth country was responsible,
is conclusive evidence of the matters stated in the certificate; and
(b} if no certificate issued under paragraph (a) is produced:
(i) the fact that a country is specified in the Schedule is conclusive evidence that the country is a
Commonwealth country; and
(i) the fact that the country is not so specified is conclusive evidence that the country is not a
Commaonwealth country.

(5) Where a certificate is produced under subsection (4), the court or person or authority is to take
judicial notice of the signature of the Minister on the cerdificate.

SCHEDULE 1 {section &)
Words of enactment

1. In every Bill presented to the President for assent, other than a Bill mentioned in paragraph 2, the
words of enactment must be as follows:

"Enacted by the Parliament of Utopia:".

2, In every Bill presented to the President for assent under section 35 (1) of the Constitution (which
relates to the amendment of the Constitution), the words of enactment must be as follows:

"Enacted by the Pariament of Utopia in accordance with section 35(1) of the Constitution:".
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Antigua and Barbuda
Australia

The Bahamas
Bangladesh
Barbados

Belize

Botswana

Brunei Darussalam
Cameroon T
Canada

Cyprus

Dominica

Fijii

The Gambia
Ghana

Grenada

Guyana

India

Jamaica

SCHEDULE 2

Commonwealth countries

Kenya
Kiribati
Lesotho
Malawi
Malaysia
The Maldives
Malta
Mauritius
Mozambique 1
Mamibia
Nauru
New Zealand
Migeria
Pakistan
Papua New Guinea
St. Christopher-Nevis
St. Lucia
St. Vincent
& the Grenadines

(section 56)

Seychelles
Sierra Leone
Singapore
Solomon Islands
South Africa *
Sri Lanka
Swaziland
Tanzania
Tonga
Trinidad and
Tobago
Tuvalu
Uganda
United Kingdom
Vanuatu
Woestern Samoa
Zambia
Zimbabwe

* Added by the Interpretation Act (Commonwealth Countries) Order 1994, LN No.123.
t Added by the Interpretation Act (Commonwealth Countries) Order 1995, LN No.4.
+ Added by the Interpretation Act (Commonweaith Countries) Order 1987, LN No.89,
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