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1.0 INTRODUCTION

“Admiralty” is defined as “The system of jurisprudenthat has grown out of the practice of
admiralty courts” (Black’s law dictionary&dition Page 50).

Jurisdiction is the authority which a court possss® decide matters submitted before it for its
decision. Courts are generally conferred with pioBon either by the constitution of the land or
an enabling statute.

The jurisdiction of a court may be limited or unlted. The limitation may be either by the
amount or value of the property in litigation or asthe type of subject-matter it can handle.
Courts are creatures of statutes, and it is thetstéhat created a particular court that will oot
with jurisdiction. Admiralty Jurisdiction of a cauis therefore the authority which a court has to
decide on any admiralty matter submitted befoferiadjudication.

The only court that exercises admiralty jurisdictiorNigeria is the Federal High Court (Section 7
Federal High Court Act, LFN 2004. Before going fentlon the admiralty jurisdiction of the
Federal High Court, there is a need for a thorougtierstanding of the history of the admiralty
jurisdiction in Nigeria.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

» Account for the scope and historical developmeradrhiralty jurisdiction
» Differentiate between action in rem and actionenspnam
» Identify the classes of claims within the admiralitgisdiction of the Federal High Court

3.0 MAIN CONTENT



3.1 HISTORICAL BACKGROUND

Admiralty jurisdiction in Nigeria can be said toveaactively commenced in 1890. The Supreme
Court Act of 1876 did not vest any of the courtshwadmiralty jurisdiction. Section 11 of the
Supreme Court Act specifically excluded the exerad such jurisdiction. The provision of
section 11 of the Act is hereby reproduced below:

“The Supreme Court shall be a superior court of ne&tcand in addition to

any other jurisdiction conferred by this or anyestbrdinance of the colonial
legislature, shall within the limit and subjectiaghis ordinance mentioned,
possess and exercise all the jurisdiction powedsaarthorities, excepting the
jurisdiction and powers of the High Court of Adniiya which are vested in
or capable of being exercised by Her Majesty’s H@burt of Justice in

England, as constituted by the Supreme court ofcaudie Acts 1873 and
1875".

The Court of Admiralty Act, 1890 which came into deron 25 July 1890 was passed by the
British Imperial Parliament. By virtue of section(2) of the Act, the jurisdiction of colonial
Courts of Admiralty was made to “be over the likages, places, persons, matters and things as
the admiralty jurisdiction of the high court in Eagtl and shall have the same regard as that court
in International law and the country of nations&c8on 3 of that Act further conferred admiralty
jurisdiction on every court of law having unlimiteatiginal jurisdiction in civil cases in the
colonies. By virtue of the section 3, the Supreno@i€which hitherto lacked jurisdiction became
vested with jurisdiction.

Section 12 of Court of Admiralty Act 1890 empoweltb@ Queen-in —council to direct that the
provision of the colonial Courts of Admiralty Achall apply to any court established by the
Queen for the exercise of jurisdiction in any cglonin exercising this power, the Nigerian
protectorate Admiralty Jurisdiction Order of 1928s made. This order gave the Supreme Court
of the colony of Lagos (i.e High Court) jurisdictiamver admiralty matters, and by 1933, the
jurisdiction of the Supreme Court of the colonylaigos had gradually extended throughout the
whole protectorate. (Supreme Court (Amendment) i@mice No. 43 of 1933)

It should be noted however that the Supreme Coutthe colony of Lagos had existed since 1863
but exercise no jurisdiction over admiralty mattensil 1928.

The Supreme Court (Amendment) Ordinance No. 43 @&31@as repealed in 1943 by the
Supreme Court Act 1943, and a new Supreme CowrtHigh Court) was established for the
colony and protectorate of Nigeria. The admiraltyisgiction conferred on the court by the
Nigerian protectorate Admiralty Jurisdiction Ordefr 1928,was retained in section 24 of the
Supreme Court Act of 1943 England admiralty law.

In 1954, when Nigeria adopted a federal systemoekegiment, the Federal Supreme Court was
created, as well as High Court for Lagos and eadhefthree regions of the federation. Under
this new federal system, none of the regional Higtrts, the High Court of Lagos, or the Federal
Supreme Court was vested with admiralty jurisdittio

In 1956, the original admiralty Jurisdiction of themer Supreme Court (i.e High Court) became
vested in the Federal Supreme Court.

But upon attainment of independence in 1960, arederal Supreme Court was created by virtue
of Federal Supreme Court Act No. 12 of 1960. ®ectl7 of this act conferred admiralty
jurisdiction upon the new Court in the same marasethe Acts of 1943 and 1955. This remained
the position until 1963 when the original jurisdtict of the Federal Supreme Court in admiralty
cases was repealed by the Admiralty JurisdictionMa 34 of 1962. This Act made it possible at
the same time for the Lagos and Regional High Cotat®xercise original jurisdiction in
admiralty cases.



In 1973, the Federal Revenue Court (now the Fedtégd Court) was established by virtue of the
Federal Revenue Court Act 1973. Section 7(1)(djeeesvith the court with power to exercise
admiralty jurisdiction in the country.

Between 1973 and 1983, there was controversy ash&ther high courts can also exercise
jurisdiction along with the Federal Revenue Courtammiralty matters. This is because section
230 of the Constitution of the Federal RepublidNogeria 1979 preserved the jurisdiction of the
Federal High Court in respect of admiralty mattersile section 236 of the same constitution also
gave the State High Court unlimited jurisdictionnear and determine any civil proceedings in
which the existence or extent of a legal right, povduty, liability, privilege, obligation or claim
is in issue.

This struggle for jurisdiction was witnessed in tleeisions of Savannah Bank of Nigeria Limited
v Pan Atlantic Shipping & Transport Agencies Limitg®87) 1 NWLR Pt 49, Page 212, Jamal
Steel Structures Co. Ltd v African Continental baidk (1973) 1 All NLR (Part 2) 208, American
International Insurance Co. v Ceekay Traders limiigd01l) FWLR (Part 47) 1163, Bronik
Motors Ltd v Wema Bank Ltd (1983) 6 SC 158.

The struggle between the Federal High Court an&tage High Courts on jurisdiction in and over
admiralty matters was put to rest following the @neent of Federal High Court (Amendment)
Act No. 60 of 1991 and the Constitution (Suspensiod Modification ) Act No. 107 of 1993.

Section 2 of the Act amended Section 7 of the Fe#ddéigh Act of 1973 and substituted the list of
matters upon which the Federal High Court can esermrisdiction to the exclusion of other
courts.

Professor Olawoyin explained that the second sdbaduhe Act No. 107 titled “Modifications of
Provisions of the Constitution of the Federal Réjoubf Nigeria 1979 not suspended by section
17, introduced a new section 230 of the then 19@@dgftution which automatically vested the
Federal High Court with the admiralty jurisdictitmthe exclusion of any other court.

Furthermore, the Admiralty Jurisdiction Decree N6.of 1991 (now Admiralty Jurisdiction Act,
Cap A5, LFN 2004) was promulgated, and that repetiedAdmiralty Jurisdiction Decree of
1962 under which the state high courts were gjuaadiction over admiralty matters thus finally
putting to rest the controversy on jurisdictioramimiralty matters. As such, the only court capable
of exercising admiralty jurisdiction in Nigeria tagis now the Federal High Court.

3.2 THE SCOPE OF JURISDICTION OF THE FEDERAL HIGH COURT UNDER
THE ADMIRALTY JURISDICTION ACT, CAP A5, LFN 2004.

Section 1 of the Act states all the causes of aaiwer which the Federal High Court can exercise
jurisdiction. By virtue of section 1(i)(b) of thAct, the Federal High Court has this same
admiralty jurisdiction that existed in any courtMigeria prior to the commencement of the Act.

Although section 1(i)(b) of the Act did not exprigsgivest those other courts of their jurisdiction

in admiralty matters, but Section 19 of the Agbssly vests exclusive jurisdiction in admiralty

causes or matters, whether civil or criminal in &@diHigh Court.

Section 3 of the provides that the admiralty gigson of the Federal High Court shall apply to
all ships irrespective of the places of domicileresidence of the owners, and to all maritime
claims wherever arising. While section 4 providest tany reference to a claim in respect of an
aircraft includes a claim that can be made undgradithe Conventions in force to which Nigeria
is a party.

3.3 TYPES OF ACTIONS IN MARITIME CLAIMS



Two types of actions are recognized under the Adtyirdurisdiction Act 2004, and they are
action in rem and action in personam. An actiorem is an action against a res or property which
is usually the ship itself. It may in certain cincstances be commenced against a freight or cargo
or proceeds of sale.

An action in personam is a form of proceeding initimae claims brought against persons who are
usually the owners of a ship. An action in persorasndistinct from an action in rem is one
directed at the person, usually the owners, clexdar operators of a ship.

One important distinction between an actions in egm personam is that in the case of the latter,
they are enforceable in person against the askéte aefendant sued regardless of the nature of
the claim. But in the case of the former, a judgmeihe proceedings cannot impose any personal
liability on a shipowner who has not appeared tiewi the action, or attach any of his other ships.
(M.V Zack Metal Co. vs International Navigation Corporation (1975) A.M.C. 720).

3.4 CLASSES OF CLAIMS WITHIN THE ADMIRALTY JURISDIC TION OF THE
FEDERAL HIGH COURT

MARITIME CLAIMS

The Admiralty Jurisdiction Act 2004 classifies menié claims into proprietary maritime claims
and general maritime claims. The Act also draws igtindgtion between maritime claims
enforceable in rem and those enforceable in permsomdaritime liens and statutory liens are
distinguished as well.

Proprietary Maritime Claim

A proprietary maritime claim within the context aection 2(2)(a)-(d) of the Admiralty
Jurisdiction Act 2004, relates to:-

0] the possession of a ship; or

(i)  title to or ownership of a ship or of a share shi; or

(i)  a mortgage of a ship or of a share in a ship;

(iv) a mortgage of a ship’s freight;

(v) a claim of between co-owners of a ship relatintheopossession, ownership, operation,
or earning of a ship;

(vi) claim for the satisfaction or enforcement of a judgt given by the court or any court
(including a court of a foreign country) againsshap or other property in proceedings
in rem; and

(vii) a claim for interest in respect of the above claims

A general maritime claim by virtue of section 2€3}(u) of the Admiralty Jurisdiction Act 2004
relates to a claim if it involves:

0] collision claims;

(i)  damage to a ship;

(i)  loss of life or personal injury caused by a ship;

(iv) loss of or damage to goods carried by a ship;

(v) claims arising from agreements for carriage of good persons by a ship or for the
use or hire of a ship;

(vi) salvage claims;

(vii) general average claims;

(viii) pilotage;

(ix) towage of a ship or water-borne aircratft;



(X)  goods supplied or to be supplied to a ship;

(xi) claims in respect of the construction of a ship;

(xii) claims for alteration, repair or equipping of agshi

(xiii) claims for port charges or dues;

(xiv) a claim arising out of bottomry;

(xv) claim for disbursement on account of a ship;

(xvi) claims for insurance premiums due on a ship aratgo

(xvii) claims for wages of crewmen;

(xviii) claims for forfeiture or condemnation of a shipgoods carried thereon;
(xix) claims for enforcement of arbitral awards in pregary maritime claims; and
(xx) claims for interest in any proprietary maritimeigia

1. MARITIME LIEN

Maritime lien is a privileged charge on a ship oaritime property. It does not depend on
agreement rather it accrues from the moment thetevieich gives rise to a cause of action arises.
A maritime lien travels with the res into whosevwglin possession. It may come even in cases
where the res may have been purchased withoutenotithe lien. It is a proprietary interest which
attaches to the res or property from the time thmrcfirst arise and clings to it without regard to
the person who may have possession, and not wittisaof any transfer of the general rights in
the property. It is principally a claim against thleip as opposed to the claim against the ship
owner. This is because, the ship has caused hass),do damage to others or their property and
must herself make good that or damage.

Maritime lien is inchoate in nature and is devofdaay legal consequence unless and until it is
carried into effect by legal process, by an actiorem. A claimant who wants to succeed in his
claim must bring an action in rem against the ship.

However, an action in rem does not lie against @Gawent ship or property, and where such has
been commenced on the reasonable belief that thensis not a Government ship, the court may
order that the proceeding be treated as thouglastan action in personam.(See section 24(2) of
Admiralty Jurisdiction Act 2004).

The following inventory claims are classified undection 66 of Merchant Shipping Act No. 27
of 2007 as maritime lien:

0] wages and other sums due to the master, officalsoftmer members of the ship’s
complement in respect of their employment on thg;sh

(i)  disbursements of the master on account of the ship;

(i)  claims in respect of loss of life or personal igjoccurring whether on land or on water
in direct connection with the operation of the ship

(iv) claims for salvage, wreck removal and contributrogeneral average;

(v) claims for ports, canal and other waterways, duespgotage dues.

Section 5(3) of the Admiralty Jurisdiction Act 20@ds0 lists the following claims as maritime
lien:

0] claims relating to salvage including life, cargomeck found on land;
(i) claims for damages caused by a ship;

(i)  claims by the master or crew member of a ship fages; and

(iv)  claims by the master in respect of disbursemertooount of a ship.

2.STATUTORY LIENS



These are the kind of liens that arise from theusatather from common law system. They rank
equally among themselves but lower than the tuhli maritime lien. Section 2(3) of the
Admiralty Jurisdiction Act 2004 provides the contplést of such maritime lien.

The difference between Maritime and Statutory Liensignificant in many respects. First, claims
arising from the enforcement of maritime liens ajwand automatically give rise to actions in
rem against the ship, but no such right is conferradtlie enforcement of action arising from
statutory liens. Unlike maritime lien, statutoryeris cannot be enforced after a change of
ownership of the ship except if an action was iastd before the change.

TYPES OF ACTIONS IN MARITIME CLAIMS

Under the Admiralty Jurisdiction Act 2004, two tgpef actions are recognized and they are
action in rem and action in personam. An actiomeim is an action against a res or property
which is usually the ship itself. It may in certaincumstances be commenced against a freight or
cargo or proceeds of sale.

An action in personam is a form of proceeding initime claims brought against persons who are
usually the owners of a ship. An action in persorasndistinct from an action in rem is one
directed at the person, usually the owners, chexdar operators of a ship.

One important distinction between an actions in egm personam is that in the case of the latter,
they are enforceable in person against the asééte aefendant sued regardless of the nature of
the claim. But in the case of the former, a judghiehe proceedings cannot impose any personal
liability on a shipowner who has not appeared tieiwi the action, or attach any of his other ships.
(M.V Zack Metal Co. vs International Navigation Corporation (1975) A.M.C. 720).

Furthermore, a judgment obtained in an actiomdm does not preclude the claimant from
bringing a subsequent claimpersonamagainst the owner of the vessel in the same clanerev
the proceeds of sale of thes are insufficient to cover the damages awarded in

therem action. Where a judgment is obtained in an actroparsonam, no subsequent action can
be brought in remNelson v Crouch (1863) L.J.C.P 46 at 48)

4.0 CONCLUSION

The Admiralty Jurisdiction Act 2004 has broadeneel skkope of the jurisdiction of the Federal
High Court which was restricted before 1991. Noeotbourt in Nigeria now shares jurisdiction
with the Federal High Court in Admiralty matters.eTAct has extended the admiralty jurisdiction
of the Federal High Court to include any bankinglaiter of credit transaction involving the
importation or exportation of goods to and from é&tign a ship or aircraft, whether the
importation is carried out or not and notwithstangdihat the transaction is between a bank and its
customer. The classification of claims as set otthénAdmiralty Jurisdiction Act 2004 determines
the nature of remedy available to a claimant.

5.0 SUMMARY

The scope and the development of the admiraltydiati®n in Nigeria could be traced to England.
Following the enactment of Admiralty JurisdictiorctAin 1991, the struggle between the federal
high court and the state high courts on jurisdictioand over admiralty matters was put to rest

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to the relevant statutory pransi and judicial cases, discuss the history and
development of admiralty jurisdiction in Nigeriavé¢éopment.



2 With the aid of relevant statutory provisionsscdss the scope and extent of admiralty
jurisdiction of the Federal High Court.

3. What classes of claims fall within the Admiraliyrisdiction of The Federal High Court.
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1.0 INTRODUCTION

Entrepreneurs who invest in the business of shippisigally seek the assistance of financial
institutions for finance to start up. Sometimesaficial institutions advance loan to the
entrepreneurs for the purchase of ships, and shisually by way of mortgage on the ship. It is
the ships themselves which serve as security fptaan until the repayment is done.

The financial institution which advances the loakn®wn as the “mortgagee” the owner of the
ship who obtain the loan is the “mortgagor”, anel ship remains the mortgaged asset.

In granting the loan under a loan agreement, thp siortgages usually seek the following
protective measures, that is, insurance cover ahdteral securities. The loan agreement contain
covenants regulating the conduct of the borrowbe mortgagor gives the mortgagee a
preferential security interest in the ship, inseemo protect the interest of the mortgage on the
ship, assignment of the insurance proceeds oftipeirs the event of loss, and the assignment the
earnings of the ship.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

» Discuss the creation of statutory mortgage of sinigler the Merchant Shipping Act 2007.
» Differentiate between a ship mortgage and othezsygd security

» Discuss the enforcement of maritime lien underleechant Shipping Act 2007

» State the rights and obligations of parties undgatutory mortgage of a ship

3.0 MAIN CONTENT
3.1 DEFINITION OF SHIP MORTGAGE

A legal mortgage is a transfer of interest or propen a ship to the lender (mortgagee) by the
borrower (mortgagor) as a security for loan with @mderstanding that the vessel shall be
redeemed, and the constructive transfer to theelecahcelled on repayment of the amount due. It
IS a creation of a charge or encumbrance in fagbtite lender by the person wishing to borrow.

Although a ship is mortgage, the mortgagor or owisefree to continue operating the vessel
provided he does not act in such a manner as tahguship at risk as security, and thereby
prejudicing the mortgagee’s position.

At common law, the mortgagor absolutely conveyedatgaged ship to the mortgagee, and on
repayment of the mortgage debt and interest inrdecme with the term of the agreement, the
mortgagee would reconvey the vessel to the mortgadg¢mwvever, this method was discontinued
since 1825.

There are two broad categories of mortgages, arydatigestatutory and equitable mortgage.

3.2 CREATION OF STATUTORY MORTGAGE OF A SHIP



A statutory mortgage is created in Nigeria under Merchant Shipping Act 2007. Section 53(1)

of the Act provides that “A ship registered in Nige or a share in the ship may be made a
security for a loan or other valuable consideratenmd there shall be a proper written instrument
creating the security.

The written instrument is generally known to be ee®®f Mortgage. In order to protect the
security, the mortgage must be registered with @ppate regulatory bodies (e.g Nigerian
Maritime Administration and Safety Agency (NIMASAGnd Corporate Affairs Commission
(CAQ)).

The Mortgagor is obliged before executing any Deed#lortgage to disclose in writing to the
Mortgagee the existence of any maritime lien, pnmrtgage, or other liability in respect of the
ship to be mortgaged and of which the Mortgag@awsare. Where the Mortgagor fails to disclose,
the Mortgagee may treat the Mortgage debt immegialige and payable. (Section 54(1) and (2)
of the Merchant Shipping Act 2007).

Statutory mortgage creates a superior securityrankis in priority over all creditors of the ship
with respect to prior or subsequent unregisteredgages. Priority is determined according to the
date on which each mortgage is recorded in thestesgand not according to the date of the
mortgage is executed. (Section 56(1) of the MercBaipping Act 2007).

Furthermore, where there are multiple registeredtgagees of the same ship, a subsequent
mortgagee shall not, except with the order of artcoicompetent jurisdiction, sell the ship or
share without the consent of every prior registarenitgagee(s). (Section 57(2) of the Merchant
Shipping Act 2007).

3.3 CREATION OF EQUITABLE MORTGAGE OF A SHIP

An equitable mortgage can be created by generallsvor mere deposit of the title documents.
See Swiss Bank Corp v Lloyds Bank Ltd (1982) A.C..584

Also, when a ship is under construction, an eqletafiortgage can be created by the deposit of a
builder's certificate relating to the ship. The effeof the equitable mortgage is to give the
equitable mortgage a preferential right over thmghcharged. It is however subject to the
overriding interest of existing legal mortgages amatitime lien holders.

3.4 SHIP MORTGAGE DISTIGUISHED FROM OTHER TYPES OF SECURIT Y
Charge

A mortgage under the Merchant Shipping Act 200diiferent from a charge on a property. A
charge in equity is seen as an appropriation abpaty as security for a debt. Being equitable,
the chargee can realize his security by judiciatpss either by appointment of a receiver or count
sale. A charge on a ship is not registrable urtdeiMerchant Shipping Act 2007

A charge may be fixed on a specific asset of aate®thich cannot be disposed of without the
consent of the chargee or payment of the debtalt be floating which crystallize and becomes
fixed or the event of any default. One distinguighieature between a charge and mortgage is that
while a mortgagee has the right to take possessairargee does not have such a right.

Maritime Lien

A ship mortgage is different from a maritime lighmaritime lien does not vest title in the vessel
or the lien holder, whereas the mortgage vesesditlthe mortgagee.



A lien holder does not have a right sale in thenewé default without due process of law whereas
a mortgagee has a right of sale. Furthermore, whoetgage transactions are registrable in most
ship registries, lien interest are not.

Pledge

A ship mortgage is different from a pledge. A pledgheed to be in possession of a mortgaged
property for the creation of the interest. whilenartgage may enter into possession when his
security is impaired.

3.5 REGISTRATION

There is no legal obligation to register a mortgdm4, it is necessary to register in order to give
proper legal effect to the mortgage. Where a mgegan a ship is produced to the Registrar at the
ship’s port of registry, the Registrar shall rectivd mortgage in the register. (See section 53(2) o
the Merchant Shipping Act 2007).

Any mortgagee who fails to register a mortgage oamtaim any benefit under the Merchant

Shipping Act 2007. However, obtaining of prioritpd been identified as the most important
advantage of registration in the date of regisirabf the mortgage that governs the ranking of a
one mortgage against another mortgage. (See sé&@{ah of the Merchant Shipping Act 2007).

Registration also protects the mortgagee agaihksttal secured creditors of the shipowner against
all unregistered mortgages. Failure to registeagage does not render the transaction void, but
precedence is given to later registered encumbrance

Registration gives a mortgage priority over:

(1) Earlier unregistered mortgages, whether or not toggage men knowledge of them;

(i) Later registered or unregistered mortgages
(i) Unregistered debentures of earlier creation eveugh the mortgage know of them
(iv)  Additional advances subsequently made underoa pgistered mortgage.

A mortgagee of a registered mortgage does not hemieawve priority over:

0] Mortgages Registered earlier;

(i)  Maritime liens, whether earlier or later;

(i)  Any claim in connection with which the vessel reckady been arrested at the time
when the mortgage been entered into.

(iv) Any mortgage entered into under a certificate ofortgage where notice of the
certificate of mortgage appeared on the regist¢hetime when the mortgage entered
into his mortgage

(v)  Any possessory lien of a ship repairer and obloyesti See Fletcher v City Marine
(1968) 2 Lloyds Report 520

3.6 MORTGAGOR'S RIGHTS AND OBLIGATIONS

The rights and obligations of the parties are goseioy the term of their contract. The following
covenants constitute the mortgagor’s obligation.

An Obligation To Insure



The mortgagor has an obligation to insure the vesgainst the physical loss of or damage to the
mortgaged ship, third party liability for collisiogeneral average contributions and other losses.
The mortgagor must regularly pay all premium and glgrwith insurance warranties.

The reason why the mortgagor must insure is simpbabse; it is the mortgagor who is declared
to have an insurable interest in the full valuetlod property. Where the mortgagor fails in
discharging this obligation, the mortgagee can madhe ship and charge the costs on to the
mortgage debt, provided that right of the mortgégansure is expressly stated in either the
mortgage deed or the collateral deed. See Coldidabal General Insurance Co Ltd v ANZ
Banking Group (New Zealand Ltd).

An Obligation To Maintain The Ship In Good Condition And Repair

Being in possession of the ship, The Mortgagor meskdigation to maintain the ship in good
condition. The purpose of this covenant is to ensbe¢ the security is not devalued by the
deterioration of the ship. The mortgagor has thegabbn to ensure that the mortgaged ship does
not breach any of the provisions of the Internaidafety Management Code (ISMC) which may
lead to its detention. The mortgagor must keep ywa class by following class recommendation
for repairs.

An Obligation To Discharge Claims Or Lien

The mortgagor has an obligation to discharge alltsdend liabilities which can be enforced
against the security by arrest. If the ship is sie@, the mortgagor must provides security and
procure it release.

An Obligation Of Legal Trading

A ship which is used for illegal trading such deghl importation of fire arms and ammunitions,
hard drugs, bunkering may be arrested or confidcdtee mortgagor should not engage in any of
the illegal deals mentioned.

An Obligation To Notify The Mortgagee

The mortgagor has an obligation to notify the mayegaon the movement of the ship. This is the
ensure that the ship does not sail either in waegpwhence the security will be exposed to a
higher risk or in jurisdictions in which the law ynhe unfavorable to the priority enjoyed by the

mortgage over other maritime claims.

An Obligation Not To Sell Or Grant A Charge On The Ship
The mortgage has an obligation not to sell, or geantortgage or change the ship to any person
without first discharging the debt to the mortgage.

An Obligation As To Charterparties

The mortgager may need to inform the mortgagee éedfngaging the ship in a long term charter
party in case the terms of the charter party presvire mortgage from exercising his rights in care
of default by the mortgager.

Right To Redeem

The mortgagor has an equitable right to redeem hiffg $pon repayment of the loan and the
accrued interest. The court will not allow any clog fetter on the mortgagor's right of
redemption. See Fletcher and Campbell v City MaFimance Ltd (Supra).



However, the court will not intervene if on the éaaf the contract, it is discovered that the partie
had agreed how to deal with the ship, notwithstagdhere is an unlawful exercise of power of
sale without notice See The Maule (1997)1 WLR 528

3.7 MORTGAGEE’S RIGHT AND OBLIGATIONS

By virtue of section 57(1) and (2) of the Merch&ftipping Act 2007, the mortgagee is not by
reason of the mortgage, regarded as the owner eofskip. But if the situation arise for a
mortgagee to realize his security he has owner-tigtgs conferred on him, but only such rights
as and necessary for the enforcement of the sgcurit

Right of Repayments

The mortgagee has the right to receive repaymenteeoprincipal together with interest at the
time stipulated in the mortgage deed the collatdesdd as agreed. The very important clause
usually and expressly stipulated in the deed isshauld the mortgagor fail to repay the sums at
the agreed times the mortgagee is free to seizeuttmeowing to him.

Where there is a default in the mortgage deed byntbrtgagor, for instance, if the Mortgagor
defaults in payment, endangers the security invaay, or if the vessel is burdened by maritime
lien for an unreasonably longtime, the mortgagebexs enforceable.

The right to take possession

The mortgagee has no right to take possession ahipeunless there is a default or a threat to his
security, or express contractual provisions, hd b liable to the mortgagor for costs and
substantial damages. See The Manor (1907) CA 339

The mortgagee can either be in actual possessiaopnstructive possession that is, the seizure of
the ship through his accredited representative.

Actual possession involves physical seizure ofdhi@ through the accredited representatives of
the mortgagee who may go on board. Constructivegssson involves giving of notice of the
intention of the mortgagee to take possessiondanibrtgagors, charters, underwriters and other
persons known to be in the sled in the ship. Canstre possession usually takes place when the
ship is not within the jurisdiction and it is imsilsle for the mortgagee to take actual possession.

Right to Freight

The mortgagee of a ship by taking possession beéf@rdreight is completely earned, obtains a
legal right to receive the freight. He has a ptjodver every equitable charge of which he has no
notice, and it makes no difference that any subssigmcumbrance was the first to give notice to
the charterers of his charge on the freight. Seerpmol Marine Credit Co v Wilson (1872) LR
7ch 507

Power of Sale

The power of sale of the mortgagee is statutorycamiractual. Under the Merchant Shipping Act
2007, with the consent of the minister every regest mortgagee shall have power absolutely to
dispose of the mortgaged vessel or share in regp&dich he is registered, and to give effectual
receipts for the purchase money, but where therenare person than one registered an mortgager
of the same ship or share, a subsequent mortghgélenst except under the order of a Court of
competent jurisdiction, sell the ship or share wuththe consent of every mortgagee. See section
57(2) of Merchant Shipping Act 2007.



However, in exercising his power of sale, the magte is not a trustee of the power of sale for
the mortgagor, but the mortgagee must act bonaéfidthe purposes of realizing his security and
must take reasonable precautions to secure a ppojser See Cuckmere Brick Co. Ltd v Mutual
Finance Ltd (1971) Ch 949. Farrar v Farrar Limite888) 40 Ch.D 395.

Appointment of Receiver

In the face of a deed, the mortgagee can appaedeiver to collect the income of the mortgaged
ship, and pay all the necessary expenses untiledlezation of the security. If the deed does not
provide for appointment of a receiver, the mortgagan apply to court for such an appointment.

3.8 MARITIME LIENS AND ITS ENFORCEMENT

There are two types of liens in maritime namely tmag liens and statutory maritime liens. See
Mercantile Bank of Nigeria v E.R Tucker & Others (TBasnia) (1978) 1 NSC 428

Maritime lien is a privileged charge upon a vesagtraft or other maritime property in respect of
services rendered to, or injury caused by thatgntyplt attaches to the property the moment the
cause of action arises and remains with the vessspective of who is in actual possession.
According to Christopher Hill, it is a right whidrises from general maritime law and is based on
the concept that the ship has itself caused harss, dr damage to others, or to their property and
must itself make good that loss or damage. In¢hag, the ship is the wrongdoer, not its owners,
it is the instrumentality by which its owners oeithaccredited representatives do wrong.

Section 66 of the Merchant Shipping Act 2007 catezgs the following inventory of claims as
maritime liens on the ship:

(@) Wages and other sum due to the master, officersoimet members of the ship’s
compliment in respect of their employment;

(b) Disbursement of the master on account of the ship;

(c) Claims in respect of loss of life or personal igjwccurring whether on land or
water in direct connection with the operation of ghip;

(d) Claims for salvage, wreck removal and contributiongeneral averages;
(e) Claims for ports, canal and other water ways duespotage dues.

Furthermore, Section 5(3) of the Admiralty Jurisidic Act LFN 2004 lists claims for salvage, or
damage done by ship or wages of the master orrmoémber of the crew of a ship or masters
disbursement as constituting maritime liens.

According to Mfom Usoro, maritime lien is inchoatenature and unlike a mortgage it creates no
immediate right of property, it is devoid of angé consequence unless and until it is carried into
effect by legal process, by a proceeding in renis further submitted that the claimant must of
necessity, bring an action in rem against the ghgnforce his claim.

A maritime lien is different from the common lawgsessory lien. Under the possessory lien, the
lienee has the right to retain possession of a@ha¢nding payment of an outstanding obligation
for services rendered. Once possession is relihgdjghe right to lien is lost.

A maritime lien is further distinguished from eqbte lien which does not depend on possession
of the thing, but can be lost by a sale of theghma bonafide purchase for value without notice.

By virtue of section 18 of the Admiralty Jurisdai Act 2004, an action on a maritime claims or
on a claim on maritime lien brought after 3 yedterathe cause of action arose will be statute
barred except where a statute has specificallydfexdimitation period in relation to the particular



action. For example, maritime lien against a shigirag by collision is extinguished after a period
of two years.

Section 72 of MSA 2007 specifies a limitation pdrmf one year from the time of cause of action
for the maritime liens itemized under Section 66hef Act.

Further to the above, maritime liens can also limgxished by the payment or satisfaction of the
claim, the sale of the ship by a court of compejpamsdiction, laches, destruction and total loks o
the ship.

In the absence of any contrary intention underAbg section 67 of the Merchant Shipping Act
2007 gives maritime liens listed in section 66ha Act priority over mortgage or any other rights

4.0 CONCLUSION

Although, a mortgagee may seek to secure the repatyof the advanced made under a ship
mortgage, but the use of a ship as a securitytiamadeal form of security, given for the opinion.
This because certain privileged claims can rankrsgghe ship in priority. Second, being a
floating object, it may disappear from the juridio of the courts thereby making her arrest and
subsequent enforcement of the lien impossible. Thivel permanent exposure to partial damage
or total destruction through the perils of the smaanother factor to be considered in a ship
mortgage transaction.

Equitable mortgage is not a reliable security irdet®y way of rank of ship mortgage and other
types of security.

Since a maritime lien travels with a ship wherestee goes, it is important for the Mortgagee to
know the what type of lien has been created ag#wesship as this may jeopardize the security of
the Mortgagee.

5.0 SUMMARY

Inspite of the shortcomings of ship mortgage, asteged mortgage still remains the viable means
by which a Mortgagee can secure whatever loan adwhito a Mortgagor. In granting a loan

under a ship mortgage, a mortgagee needs the egrgica maritime expert to prepare a well
structured agreement. Maritime lien is devoid of égal consequence unless and until it is
enforced by a proceeding in rem.

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to the relevant statutory pransi and judicial cases, discuss the rights and
obligations of a Mortgagor under a ship mortgage.

2. The creation of a statutory mortgage under therchbnt Shipping Act 2007: A critical
appraisal.

3. Critically appraise the enforcement of maritile@ under the Merchant Shipping Act 2007
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1.0 INTRODUCTION

A ship is a physical asset and as well as a legi#ly@n maritime law. It is recognized as a legal
entity distinct from that of its owners. For a stufbe allowed to sail on the high seas freelyh ship



must possess a national character. Ships havatibeatity of state whose flag they are entitletiytovhich
is the symbol of the ship's nationality. Natiogaiitships enables them to engage in trade, to pates
and deal with authorities of other nations.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustdnd the legal regime of ship as it relates ¢o th
ownership, registration, sale and purchase, cartgtruand maintenance of ships.

3.0 MAIN CONTENT
3.1 SHIP AS A PROPERTY

Ship is defined under section 444 of the MSA 2087aavessel of any type whatsoever not
permanently attached to the seabed, including digaiy supported craft, submersibles of any
other floating craft which shall include but nomited to Floating Production Storage and
Offloading (FPSO) platform as well as Floating &t and Offloading (FSO) platform. A ship is
any structure, whether completed or in the coufsmmpletion, launched and intended for use in
navigation and not propelled by oars or paddles.

The conditions for owning a registered Nigerian sdng specified in section 18 of the MSA 2007.
It provides that a ship shall not be registeredNigeria under this Act unless the ship is owned
wholly by:

(a) Nigerian citizens;

(b) Bodies corporate and partnerships establisheéeéruand subject to Nigerian laws, having their
principal place of business in Nigeria;

(c) Such other persons as the Minister may, bylatigas prescribed.

A beneficial owner of a ship is the person whohs tegal owner, the equitable owner or the
person who has full possession and control andathélse benefits and use of her which the legal
or equitable owner would normally have. A registieogvner is the person(s) or company in whose
name the vessel is registered. The management owngsually the person engaged in the
management of a ship.

Section 17(2) of the MSA recognizes the joint ovehgy of ships. It specifically provides that A
person shall not be entitled to be registered aseowf a fractional part of a share in a ship, but
any number of persons not exceeding five may bestexgd as joint owners of a ship or of any
share therein.

Furthermore, Joint owners shall be considered a&stitoting one person only as regards the
persons entitled to be registered, and shall na@nbiged to dispose in severalty of any interaest i
a ship, or in any share the interest in respeutioth they are registered.

On the ownership of ships see M/V S Araz & AnoMessrs N.V Scheep (Nigerian Shipping
Cases (NSC) Vol. 6, P. 116, Tigris Int. Corp v Eggfing & Ors (NSC) Vol. 6 P 285.

3.2 PURCHASE AND SALE OF SHIPS

Any person seeking to sell and pass valid titla ship to a purchaser must be the legal registered
owner of the ship. This is line with the latin maxXinemo dat quod non habet”.

A certificate of registry issued pursuant to sect®0 of the MSA 2007 in the name of the
registered owner of the ship or its builder, issaence of title to a ship.

Section 77 of the MSA 2007 provides that whereip shany share in a registered Nigerian ship
is to be sold and transferred, it shall be by whg ®ill of Sale. The requirements for sale and
purchase of Nigerian registered ship are set ose¢ations 77-81 of the MSA 2007.



Please note that the Minister of Transportation nugsisent to every sale and transfer of a
registered Nigerian ship. See section 78-79 ofMi&A 2007. The following requirements and
processes must be complied with in order to pedesale of a Nigerian registered ship in line with
section 78-79 of the MSA 2007:

(a) Application for statutory consent to sell or trasrdby registered owner;

(b) Board Resolution of the owner’s company

(c) Executed Bill of Sale

(d) Old certificate of Registry returned for cancebati(and re-issue where the vessel is to
remain on Nigerian Register)

(e) Company particulars of new owners

(f) Application for approval of ship’s name (in casecbinge of name)

(g) Declaration of ownership (by new owners and caatel of seller's declaration of
ownership).

(h) Official fees.

When court of competent jurisdiction, whether un&A or otherwise, orders the sale of any
ship or share in the ship, the order shall consanteclaration vesting in a person named in the
order, the right to transfer that ship or sharej #re person so named shall upon receiving the
right to be entitled to transfer the ship or sharthe same manner and to the same extent as if the
person were the registered owner of the ship aiestwad every Registrar shall obey the requisition
of a person so named as if that person were thsteegd owner. See section 81 of the MSA 2007.

3.3 REGISTRATION OF SHIPS

Articles 2 and 4 of the United Nations Conventian Registration of Ships 1986 provides that
every ship must be registered under one natiomgs$létion or the other. In implementing this
provisions of the convention relating to the conspuwy registration of ships, section 19 of the
MSA 2007 provides that whenever a ship is owned Ilwhioy persons qualified to own a
registered Nigerian ship, the ship shall be regestén Nigeria in the manner provided in the Act
or in any other country in accordance with the lafishat country, unless the ship is exempted
from registration under the Act.

The procedure for registration is set out in secB641 of the MSA 2007. The procedure is
hereby summarized below:

a. An Application for registration of a ship in Nigarto be made formally in writing to the
Registrar at a port of registry in Nigeria. In ttese of an individual be made by the person
requiring to be registered as owner or by one orenod the persons so requiring, if more
than one, or by his or their agent; and in the odgecorporation, by its agent.

b. The authority of an agent shall be testified by wgi if appointed by an individual, under
the hands of the appointors, and if appointed leprporation, under the common seal of
the corporation.

c. Before proceeding with the registration of a shiig Registrar shall be furnished with the
following information and documentation such as:

I. the full names, addresses and occupations of thehaser or purchasers of
the ship;

II.  evidence of ability or experience of the purchagersperate and maintain
the vessel; the ownership of shares in the compg@myying to register the
ship;



[ll.  in the case of a ship with a previous registrateobjll of sale with warranty
against liens and encumbrances from the sellers;

IV. the log-book of the ship for inspection by the Ré&gir; evidence of financial
resources sufficient for the operation and mairieaaf the ship; and

V. the certificate of incorporation and Articles ofgociation of the company.

d. The owner of a ship or an applicant who is applyorghe registration of a ship shall on or
before making the application, cause the ship teureeyed by a surveyor of ships and the
tonnage of the ship to be ascertained in accordaiitethe Tonnage Regulations made
under the MSA 2007.

e. Every ship in respect of which an application fogise&ration is made shall, before it is
registered, be marked permanently and conspicuadadlye satisfaction of the Minister as
follows: the name of the ship shall be marked arhes its bows, and the name of the ship
and the name of the ship’s port of registry shallnbarked on the stern of the ship, on a
dark ground in white or yellow letters, or on ahigground in black letters, such letters to
be of a length not less than four inches and abagrtionate breadth.

f. A declaration to be made by a person or on beli@faorporation as owner.

g. A certificate of registration to be issued by thegitrar upon the completion of
registration.

The following are the functions of registration:

a. Allocation of a vessel to particular state asditbjection to a single jurisdiction.

b. Conferment of the right to fly the national flags

c. The right to diplomatic protection and consularséance by the flag state.

d. The right to naval protection by the flag state.

e. The right to engage in certain activities within thaitorial waters of the flag state-for
example, cabotage.
In case of war, for determining the applicatainthe rules of war and neutrality to a
vessel.

g. The protection of the title of the registered ewn

h. The protection of the title and the preservatiorpuadrities between persons  holding

security interests over the vessel, such as rgedgga

Reqistration of Cabotage Vessels

—h

Cabotage vessels are the vessels engaged in tiegeasf goods and passengers originating from
one Coastal or Inland point which could be porsminals, jetties, piers etc, to another point
located within Nigeria.

Pursuant to section 22 of the Cabotage Act 2008sels intended for use in cabotage trade are
required to be registered in the Special Register Gabotage Vessels and Ship Owning
Companies engaged in cabotage. The Minister of Toaihsp expected to establish the Special
Register for Cabotage Vessels in the Office ofRegistrar of Ships.

The Cabotage Act recognizes five types of registnatiamely:

(a) Registration of Wholly Nigerian owned vessels
(b) Registration of Joint Venture Owned vessels
(c) Registration of Bareboat Chartered vessels
(d) Registration of Foreign owned vessels

(e) Temporary Registration of Cabotage vessel



However, section 8 of the Cabotage Act exemptddlh@wing vessels from cabotage regime:

(a) Vessels engaged in salvage operations for the parpbrendering assistance to persons
or aircraft in danger or distress

(b) Vessels engaged in commercial salvage operations

(c) Vessels owned and operated by Nigerian Armed Foacels Government Paramilitary
Agencies

(d) Vessels owned and operated by Nigerian Customsceerv

(e) Vessels owned and operated by Nigerian Police Force

(f) Vessels owned and operated by the Federal and Biatstries and or their agencies
provided the vessels do not engage in commerdiitaaes

(g) Vessels engaged with the approval of the Ministefransport or any other Government
agencies in marine pollution emergency

(h) Vessels engaged in oceanographic research withapipeoval of the department of
fisheries or the Minister of Foreign Affairs

3.4 CONSTRUCTION OF SHIPS

The Minister may is empowered to make constructigdasr prescribing requirements as to the
hull, equipment and machinery of a Nigerian shipany class of coastal or inland water ship.
Every Nigerian ship or coastal or inland water sthipll, comply with the requirements of annual
survey as are applicable unless exempted. Seers&d(1) of the MSA 2007.

The Minister shall ensure that every ship constdigteNigeria, to which the Safety Convention is
applicable, shall comply in every particular wittetprovisions of the Convention. Section 249(4)
of the MSA 2007.

The builder of a ship shall submit the plans anccifipations of the ship in duplicate to the

Minister, and shall not commence the building utiié Minister has approved of the plans and
specifications. If a builder of a ship builds ashvithout complying with the provisions the

Minister may order the ship to be detained abshiuie until the builder performs the conditions

with respect to alterations as the Minister thifiksSee section 250(3) of the MSA 2007

The builder of a ship shall pay such fees for thengration of the plans and specifications of a
ship as the Minister may, from time to time, diréde section 250(4) of the MSA 2007.

Any person who contravenes the construction rubesngits an offence and on conviction is liable
to a fine not less than one hundred thousand Naea.section 250(5) of the MSA 2007.

The owner and the master of a ship being constrigtiatl ensure that the ship is equipped with
Lifesaving Appliances. See section 252 of the MSA720

A surveyor of ships may inspect a ship for the pagof ensuring that the ship is properly
provided with lifesaving appliances, for the pumpad the inspection shall have all the powers of
an inspector under the MSA 2007. See section 258(the MSA 2007.

If a surveyor of ships finds that the rules foed&ving appliances have not been complied with, he
shall give to the master or owner of the ship, t&cean writing stating in what respect there has
been failure in compliance and what, in the opinadrthe surveyor, is required to remedy the
same. Section 253(2) of the MSA 2007.

4.0 CONCLUSION

In this unit, we have attempted to discuss shgiratign, ownership, ship construction and retisi Ship that must sall
freely must be registered and possess a naticax@otér. The registration of a vessel under thg dlaa



state implies that her operation will be subjedteddoth international law, and the laws and fiscal
regime of that country.

It should be note it is only the ships which argaaged in inland coastal transportation business
that can be registered under the Cabotage Act 28@3eqistration of other commercial vessels
can only be effected under the MSA 2007.

Every vessel intended for cabotage activities skt all the requirements for eligibility as set
forth under both the Cabotage Act and the Mercl&mpping Act and its amendments to the
extent that the said Merchant Shipping Act is nobnsistent with the provisions of this Cabotage
Act. In other words Cabotage Act will prevail oube Merchant Shipping Act in the event of any
conflict between the provisions of the two Act.

5.0 SUMMARY

A ship is a chattel, and the passing of propertheship is effected by transfer of a normal bill
of sale from seller to buyer.

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to statutory provisions, discussphecedure for the registration of a non-
cabotage vessel in Nigeria.

2. Disucss the procedure for the Sale and TransfehipisSunder the Merchant Shipping Act
2007.
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1.0 INTRODUCTION

It is incontrovertible that every traveler whetler sea, air or land desires safety. It was forrégdson that
some countries of the world have sat together ggaelaws that will govern the movement of ships in
order to make traveling by sea a safe onét$as a condition of being safe from risk or dangt is astate

of not involving in risk or danger.

Sea is the continuous body of salt covering moghefearth's surface. It is also a named portiothisf
body of water, smaller than an ocean, sometimettyparwholly enclosed by land. It is a vast inlaladte



of salt or freshwater. Section 215 of the Merchant Shipping Ac2007 provides that the following
conventions and protocols and their amendmentsngleo Maritime safety shall apply that is-

(a) International  Convention for the safety of Life atSea, 1974 (SOLAS)
was adopted by the International Conference opt@aff Life at Sea;

(b) Protocol Relating to the International Convention the Safety of Life at Sea, 1988 and
Annexes | to V thereto;

(c) International Convention on Standards of Trainingti@eation and Watch Keeping of
Seafarers, 1978 (STCW) as amended;

(d) International Convention on Maritime Search andddes1979 (SAR);

(e) International Labour Organization Convention (No.@21932) on Protection Against
Accident of Workers Employed in Loading or Unloadi&fpips (Dockers Convention
Revised 1932);

() International Convention on Maritime Satellite @ngzation, 1976 (INMARSAT) and
Protocol thereto:

(g) The Athens Convention Relating to the Carriage &fsPagers and their Luggage by Sea,
1974 and its protocol of 1990;

(h) Conventions for the Suppression of Unlawful Actsahkgt the Safety of Maritime
Navigation, 1988 and the Protocol thereto;

() International Convention on Salvage, 1989;

() Placing of Seamen Convention, 1920;

(k) International Ship and Ports Facility Security (8 ode

() International Convention for Safe Containers, 1972.

A collision between ships is predicted on an unidveict or omission on the part of someone
responsibilities, usually the ship owner whose spges into collision with another vessel.
Liability therefore depends on negligence. Shipseeding along the course of a narrow channel
or fairways are expected to take early action llmwakufficient sea room for the passage of other
ships.

The 19th century saw the introduction of fast powledteamships, which hasted the need to
produced clear rules to prevent collision. Collisregulations are now coordinated and revised by
international conventions.

2.0 OBJECTIVES

At the end of this unit, you should be able to usthnd the statutory regulations governing
collision and the safety of life at sea.

3.0 MAIN CONTENT
3.1 SURVEY OF SHIPS

The Minister is empowered to appoint qualified passas Surveyors of ships whether generally
or for any specific purpose, or occasion. The Meriamay as well make rules as to powers,
functions and duties of Surveyors. See section3)1&(the Act.

Every Surveyor of ships and every Radio Surveyaill gberform the powers , functions and
duties conferred on him under the Merchant Shipging2007 and such other powers, functions
and duties as may be necessary to carry intotetiecprovisions of the part xii of the Act. See
section 218(1)-(3) of the Act.

Specifically, a Surveyor of ships may go on boamng aligerian ship while the ship is still in
Nigeria to survey of inspect the ship or any pdrthe ship , or any of the machinery, boats and
equipments, cargo and other property or articlebaard the ship , and any certificate or other
documents which relate to the ship, or to any effwf the ship.



In the event of any accident involving a ship, ardny other reason he may consider necessary, a
Surveyor of a ship may require the ship to be takemthe dock for the purpose of surveying or
inspecting the hull of the ship. See section 218({4he Act

The owner of a Nigerian ship or coastal trade afmhthwater ship is under a statutory obligation
to cause the ship to be surveyed in the manneiigedvn this part of this Act, at least once every
year. But If the ship is, during the whole of tlastlmonth of any annual period prescribed, absent
from Nigeria, the owner shall cause the ship tesbereyed within one month from the date on
which the ship next returns to a Nigerian port. Ssaion 219 of the Act

A Surveyor shall keep a record of the inspectiomsnakes and certificates he issues in such form
and with such particulars respecting the inspedcwth certificates as the Minister may direct. See
section 220 of the Act.

No ship to which the section 221 of the Act applgt®ll, except where this Act otherwise

provides, ply or proceed to sea or on any voyagexoursion unless there is a valid certificate of
survey in force in respect of that ship under gast, which certificate is applicable to the voyage
or excursion on which the ship is about to procédtk classes of ships affected are listed in
section 221(2) of the Act.

3.3 RECOGNITION OF CERTIFICATES OF SURVEY GRANTED IN OTHE R
COUNTRIES

Where a foreign ship, which is not a Safety Coneenpassenger ship, has a foreign certificate of
survey attested by an appropriate Officer at a ijpoat foreign country, and the Minister is, by the
production of that certificate, satisfied that

(a) the ship has been officially surveyed at the;po

(b) the certificate remains in force; and

(c) as to the matters covered by the survey madéhéopurposes of the certificate, it appears to
meet substantially the requirements of this Acg Rhinister may; subject to compliance by the
owner with any condition which the Minister may esipg direct that, the certificate shall be
deemed to be a certificate of survey issued unusrAct, and the certificate shall have effect
accordingly. See section 225(1) of the Act

The Minister may, by order declare that the prowvisiof section 225(1) of the Act shall not apply
in the case of a foreign ship whose certificateswivey complies with the requirements of this
section, if it appears to the Minister that cormsting advantages are not extended to Nigerian
ships at the port at which the foreign ship waseyed. Section 225(2) of the Act.

3.4 ISSUANCE OF CERTIFICATES OF SURVEY
The Minister is empowered under the Act to issudaliewing certificates:

(a) Certificate of Survey-section 226
(b) Safety certificates to passenger ships-section 227

(c) Certificates for cargo ships of safety equipmeats] exemption certificate-section 228 of
the Act

(d) Certificates for cargo ships of cargo certificaaasl exemption certificate-section 229 of
the Act

(e) General safety certificates, short voyage safettyficate, a safety equipment certificate, or
a radio certificate-section 230 of the Act.



Note that it is prohibited for a Nigerian ship tmpeed to sea on an international voyage from a
port in Nigeria unless there is in force in resp®Edhe ship:

(a) if the ship is a passenger ship, a safetyfuatie relating to short voyage safety certificaies
applicable to the voyage on which the ship is albouyiroceed and to the trade in which it is for
the time being engaged; or

(b) if the ship is a cargo ship, both a safety po@nt certificate or a qualified safety equipment
certificate, and a radio certificate, a qualifietio certificate or a radio exemption certificate.
Section 235(1) of the Act

A cargo ship shall not be prohibited from procegdio sea if there is in force in respect of the
ship such certificate or certificates as would éguired if the ship were a passenger ship. Section
235(2) of the Act

The master and owner of a ship which proceeds tongbaut a certificate shall be deemed to
have committed an offence and on conviction shelllible to a fine less than five hundred
thousand Naira or to imprisonment for three yearn® @oth. Section 235(3) of the Act.

3.5 SAFETY CONVENTION SHIPS OF OTHER COUNTRIES

The Minister may by Order provide that certificatissued in accordance with the Safety
Convention by the Government of a country othentNégeria in respect of Safety Convention
ships, not being Nigerian ships, be accepted amtde same force as corresponding certificates
issued by the Minister under the Act, and the teatie shall be referred to as Accepted Safety
Convention Certificate. See section 243(1) and{2he Act.

Where an Accepted Safety Convention Certificatpraluced in respect of a Safety Convention
passenger ship, not being a Nigerian ship:
(a) the ship shall not be required to be survaymder this Act by a surveyor except for the
purpose of determining the number of passengeasyif that the ship is fit to carry; and

(b) on receipt of any declaration of survey foe thurpose of determining the number of
passengers, the Minister shall issue a certificatder section 227 of the Act containing
only a statement of the particulars set out in graqah (c) of subsection (1) of section 227
of the Act and a certificate so issued shall hafeceas a certificate of survey. Section
244(1) of the Act.

Where there is produced in respect of any shiptioeed in section 244(1) of the Act an
Accepted Safety Convention Certificate, and a teate issued by or under the authority of the
Government of the country in which the ship is s&gied or to which it belongs showing the
number of passengers the ship is fit to carry,taedMinister is satisfied that the number has been
determined substantially in the same manner aseircase of a Nigerian ship, the Minister may, if
he thinks fit, dispense with any survey of the sloipthe purpose of determining the number of
passengers that the ship is fit to carry, and titeat the last mentioned certificate has effeca as
certificate of survey. See section 244(2) of thé. Ac

Where a Safety Convention cargo ship, which isanbhiigerian ship, is surveyed in Nigeria in the
manner prescribed under the Act, and there isym@dl in respect of the ship an Accepted Safety
Convention Certificate by virtue of the productiohwhich that ship is, under section 247 of this
Act, exempted from the rules for lifesaving apptias, or, as the case may be, from the radio
rules, the surveyor shall state in his declaratbsurvey that if the Minister upon receipt of a
declaration of survey, issues a certificate of sy respect of any such ship, the Minister shall
state in the certificate the rules from which tiship is exempted and the reasons for the
exemption. See section 245 of the Act



Where an Accepted Safety Convention Certificatpraxluced in respect of a Safety Convention
ship which is not a Nigerian ship, and the cerdiecshows that the ship:

(a) is properly with the lights, shapes and medmsaking signals
required by the collision rules; or

(b) complies with the requirements of the Safetynamtion as to lifesaving and fire
extinguishing appliances or if exempted from soniethmse requirements the ship
complies with the rest; or

(c) that the ship complies with or is exempted fribi requirements of the Safety Convention
relating to radio communications, or if exemptezhirsome of those requirements, the ship
complies with the rest, the ship shall, to the eixte which the certificate is applicable, be
exempted from inspection for the purposes of eirigrehe collision rules or from the
provisions of the rules for lifesaving appliancasob the radio as the case may be. See
section 246 of the Act.

The master of a Safety Convention ship, which is ad¥ligerian ship, shall produce to the
collector of customs from whom a clearance forghip is demanded in respect of an international
voyage from a port in Nigeria, an Accepted Safetyention Certificate that is the equivalent of
the Safety Convention Certificate issued by theidtar under the Act, required to be in force in
respect of the ship if the ship were a Nigeriapshnd a clearance shall not be granted, and the
ship may be detained until the certificate is smdpced. See section 247 of the Act.

3.5 CONVENTION ON THE INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA 1972 (COLREGYS)

The International Regulations for the PreventiolCoflision at Sea 1972 was adopted on the 20th
of October, 1972 and came into force on the 15tduby, 1977. No doubt, the convention has
international application, but are subject to Viawias of local laws of the countries giving efféat
them.

The purpose of the convention is to regulate andgmtecollision of ships or vessels, regulate the
conduct of vessels in sight of one another, andcthreduct of vessels in restricted visibility,
steering and sailing, e.t.c. See Rule 3 of COLREGS

Steering and Sailing Rules-Regulation 4

Regulation 4 provides that the rules from Regufafel0 must be complied with in any condition
of visibility.

Regulation 5 (as amended)-Proper lookout

The convention requires that every vessel shall #itrees maintain a proper look-out by sight and
hearing as well as by all available means apprtgpria the prevailing circumstances and
conditions so as to make a full appraisal of theasion and of the risk of collision. A faulty

lookout has been is said to be the sole cause oy @llision, but a proper lookout will depend at
all times upon all circumstances. See The Maritimenkbny (1982) 2 Lloyd’'s Rep 406

The marking of successive radar plots of an appingckhip on the radar display gives the
relative track of an approaching ship. See The Madloj1993) 1 Lloyd’s Rep 48.

Regulation 6-Safe Speed

Rule 6 of COLREGS requires that every vessel shalldimes proceed at a safe speed so that
she can take proper and effective action to avoitison and be stopped within a distance
appropriate to the prevailing circumstances andditimms. A safe speed is a relative term



requiring various factors to be taking into consadi@®n, while an unsafe speed involves a speed
that is slow as well as one that is excessive.

The rule further provides the factors which showdddken into account in determining safe speed
and they are:

(a) The state of visibility

(b) Traffic density

(c) The maneuverability of the vessel with special mfiee to stopping distance and turning
ability in the prevailing conditions

(d) At night, the presence of background light suchra® shores etc

(e) The state of the wind, sea and current, and thamityxof navigational hazards

(f) The draught in relation to the available depth ofena

Vessels with operational radar shall take into aotthe following:

(a) The characteristics, efficiency and limitation of ttadar equipment

(b) Any constraint imposed by the radar range scales@

(c) The Effect on radar detection of the sea state, weaihd other sources of interference

(d) The possibility that small vessels, ice and otheatfhg objects may not be detected by
radar at an adequate range

(e) The number, location and movement of vessels detdgteadar.

(f) The more exact assessment of the visibility that i@ypossible when radar is used to
determine the range of vessels or other objectscofity.

Regulation 7-Risk of Collision

This rule stresses the importance of using all al&l means appropriate to the prevailing
circumstances and conditions to determine if riskallision exists. The rule further stresses the
proper use of radar equipment if fitted and operati and warns that assumption shall not be
made on the basis of scanty information, especsainty radar information. The court considered
a proper use of radar in The Roseline (1981) 2 LieyrEp 410.

Regulation 8-Action to Avoid Collision

Rule 8 provides that action to be taken to avoitiston shall be positive, made in ample time and
due regard to observance of good seamanship angréhesions of regulation 5 and 6 shall be
observed in avoiding collision.

Regulation 9-Narrow Channels

A vessel proceeding along the course of a narraammdl or fairway is obliged to keep as near to
the outer limit of the channel or fairway whichdlien her starboard side as is safe and practicable.
The same Rule prevents a vessel of less than 2@snattength or a sailing vessel from impeding
the passage of a vessel which can safely navigdyenathin a narrow channel or fairway.

Regulation 10- Traffic Separation Schemes

This rule regulates opposing streams of traffic aessels passing along the entire length of the
scheme by establishing traffic lanes.

Regulation 11- Vessel in Sight of Another

This rule applies to vessels in sight of one anotiveile Regulation 12 deals with the actions to
be taken when two sailing vessels are approachmegamother, and which of them should keep
out of the way to avoid a risk of collision.

Regulation 13- Overtaking Situations

This rule provides that the overtaking vessel shdwdp out of the way of the vessel being
overtaken, while regulation 14 gives the guidelind®en vessels are on a head on situations,



whereupon each shall alter her course to starbe@ittiat each shall pass on the port side of the
other.

Regulation 15: Crossing Situation

This rule deals with action to be taken when twoses are crossing so as to avoid risk of
collision, in which case, the vessel which hasdtier on her own starboard side shall keep out of
the way and shall if the circumstances of the eakwrits, avoid crossing ahead of the other vessel.
See The Nowy Sacz (1976) 2 Lloyd’s Rep 682

Regulation 16-Action By give-Way Vessel

Every vessel which is directed to keep out of thg whanother vessel shall, so far as possible,
take early and substantial action to keep wellrcl&2e MineraL Dampier and Hanjin Madras
(2000) 1 Lloyd’s Rep 282.

Regulation 17-Action By Stand-on Vessel

Whether one of two vessels is to keep out of thg, wee other shall keep her course and speed.
The latter vessel may however take action to avoiliston by her manoeuvre alone, as soon as it
becomes apparent to her that the vessel requirkdep out of the way is not taking appropriate

action in compliance with these rules. See The Hztf£977) 1 Lloyd’s Rep 525.

Regulation 18-Specifies Responsibilities Between $&els
Regulation 19-A vessel detecting by radar the presee of another vessel

A vessel detecting by radar the presence of anatbssel should determine if there is risk of
collision and if so take avoiding action. A vesselaring fog signal of another vessel should
reduce to a minimum. See The Ercole (1977) 1 LloiR#p 516

Regulation 2GApplies To All Weather Conditions

This regulation states that rules concerning ligintv¥essels apply from sunset to sunrise or covers
visibility of lights-indicating that lights shoulle visible at minimum ranges (in nautical miles)
determined according to the type of vessel.

Regulation 21 Defines each type of light.

Regulation 22Explains a new rule about visibility of lights.

Regulation 23Specifies the type of lights to be exhibited by powdriven vessels underway.
Regulation 24-Deals with the situation of lights during towing

Regulation 25- and 26-Provides the requirements for sailing vessels, elessnder oars and
fishing underway.

Regulation 28-34cover

I. Light requirements for vessels not under commandestricted in their ability to
maneuver;
ii. Light requirements for vessels constrained by tiieiught;
iii.  Light requirements for pilot vessels;
iv. Light requirements for vessels anchored and aground;
v. Light Requirements for seaplanes. See Rule 26-8I0MREGS

Regulation 35-37cover issues dealing with sound and light signaig] the contents are as
follows:

I. Definitions of whistle, short blast and prolongeddd;



ii. And says vessels 12 meters or more in length shoaid; a whistle and a bell and
vessels 100 meters or more in length should caragdition a gong;

iii. Maneuvering and warming signals, using whistlagintk;

Iv. Sound signals to be used in restricted visibility;

v. And distress signal.

3.6 CONCEPT OF COLLISION UNDER NIGERIAN LAW

There are some provisions on collision under Nigetkiaw and are contained under the Merchant
Shipping Act 2007.

The Minister is empowered under the Act to makeigiol rules with respect to ships, and to
aircraft on the surface of the water, for the prédm of collision. The rule shall contain such

requirement necessary to implement the provisidnhe international treaties, agreements and
regulations for the prevention of collisions at Heat are for the time being in force. The collision
rules, together with the provisions of this parttbis Act relating to those rules or otherwise
relating to collisions, shall apply to all shipsdaaircraft which are locally within the jurisdictio

of Nigeria. See section 265 of the Act.

Every owner, master of ship and owner and persaommand of an aircraft has obligation to
obey the collision rules, and shall not carry dnibit any light of shapes, carry or use any means
of making signals, other than those which are reguor permitted by the collision rules to be
carried, exhibited or used.

Where an infringement of the collision is causedh®sy willful default of the owner or master of a

ship, as the case may be, of the owner of anyadiror of the pilot or other person on duty in

charge of any aircraft, that person commits annai#eand on conviction is liable to a fine not less
than five hundred thousand Naira or to imprisonnfient term not less than two years or to both.
See section 266(1) and (2) of the Act.

Where any damage to person or property arises themoncompliance by any ship or aircraft
with any of the collision rules, the damage shealldeemed to have been occasioned by the willful
default of the officer in charge of the deck of #igp at the time or as the case may be, of tloe pil
or any other person on duty in charge of the dircah the time, unless it is shown to the
satisfaction of the court that the circumstanceshef case made a departure from the rules
necessary. See section 266(3) of the Act.

A surveyor of ships may carry out inspection ohgsn order to ensure that the ship is properly
provided with lights, shapes and the means of ngaldound signals in conformity with the
collision rules, and if he finds that the ship @ 80 provided, the surveyor of ships shall give to
the master, owner or his agent notice in writingpog out the deficiency, and also what is, in his
opinion, requisite in order to remedy the same.s®etion 267(1) of the Act.

In every case of collision between two ships, ttester or person in charge of each ship shall, if
he can do so any of the following without dangehitoown ship, crew and passengers:

(a) render to the other ship, its master, crew@assengers, if any, such
assistance as may be practicable and necessayedrem from any danger caused by
the collision, and shall stay by the other shiplur has ascertained that there is no
need of further assistance; and

(b) give to the master or person in charge ofotiher ship the name of his own ship and of
the port at which the ship is registered or to Whidelongs and also the names of the
ports from which it comes and to which it is bound.



If the master or person in charge of a ship faighout reasonable cause, to comply with this
section, he commits an offence and on convictiolialde to a fine not less than Five Hundred
Thousand Naira or to imprisonment for a term nos lg&n two years or to both. However, the
failure of the master or person in charge of a shipomply with the provisions of this section

shall not raise any presumption of law that théisioh was caused by his wrongful act, neglect or
default. See section 268(2) and (3) of the Act

In every case of collision in which it is practiéalso to do, the master of every ship shall,
immediately after the occurrence, cause a Statemiettie collision and of the circumstances

under which it occurred, to be entered in the d@fitbg book; and the entry shall be signed by the
master and also by the mate or one of the crew.yEwaster who fails to comply with this section

commits an offence and on conviction shall be éabd a fine not less than One Hundred
Thousand Naira. See section 269 of the Act

The Minister may, by Order, direct that the prowisi®f the rules shall, subject to any limitation
of time and to any conditions and qualificationsiteaned in the Order, apply to the ships and
aircraft of foreign country, whether or not the docally within the jurisdiction of Nigeria, and
that those ships and aircraft shall, for the pueposthose rules and provisions, be treated as if
they were Nigerian ships or aircraft registereairbelonging to Nigeria. See section 270 of the
Act.

The master or person in charge of a ship shallpifasas he can do so without serious danger to
his own ship, its crew and passengers, if any,@erdlery assistance to any person, even if that
person is a subject of a State at war with Nigevlag is found at sea in danger of being lost.

A master or person in charge of a ship who faildiszharge this obligation commits an offence
and will be liable on conviction to a fine not leisan two hundred thousand Naira or
imprisonment for a term not exceeding two yeargooboth. However, the compliance by the
master or person in charge of a ship shall notcatfes right or the right of any other person to
salvage. See section 271 of the Act.

4.0 CONCLUSION

In this unit, effort has been made to examine #ievant statutory and international regulations
governing collision and the safety of lives at sElae regulations are contained in the Merchant
Shipping Act, 2007, and other international conwmrg and protocols which Nigeria has
domesticatedSuch regulations include annual survey of shipsaiong of the relevant certificatehe
construction and equipment of ships including thevision of lifesaving and fire-fighting
appliances, radio communications in ships, thetgadé navigation, the management and safe
operation of ships, the construction, surveys aratkmg of high speed crafts, and special
measures to enhance the memorandum on port sta®loe.t.c. TheBreach of the safety regulations
is a punishable offence under the Merchant Shipgicty 2007, and also attracts civil liability.

5.0 SUMMARY
The owner of ship has a statutory duty of mannimg ghip with a competent crew membexsg to ensure

compliance with the relevant statutory and inteoral regulations governing collision and the safet lives at
sea.

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to the relevant statutory priavis, discuss the concept of collision in maritime
law.



2. With reference to judicial decisions, critigaippraise the statutory regulations governing the
safety of life at sea.
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Aleka Mandaraka-Sheppard (1949), Modern AdmiraltwL&avendish Publishing Ltd.
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1.0 INTRODUCTION

Liabilities in collision cases are both criminal acidil. A contravention of statutory regulation on
collision and safety of lives on the sea is a puaide offence under the Merchant Shipping Act
No. 27 of 2007. Malicious or intentional or recldetamage to property of another also constitutes
a punishable offence under the Criminal and PepdeC

The claimant may also institute a civil action agaime defendant in tort, but the burden of proof
Is upon the claimant to prove the facts that havergrise to liability incurred due to negligence
or want of good seamanship.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustdnd both the criminal and civil liabilities
involved in collision cases

3.0 MAIN CONTENT
3.1 DISOBEYING COLLISION REGULATION

Failure to comply with COLREGS, whether the breachsea a collision or not constitutes a
criminal offence under the Merchant Shipping AcD20See Regulation 5 of the COLREGS.

Section 266 of the Merchant Shipping Act, 2007 nsatke infringement of a collision regulation a
criminal offence if the infringement was causedthg willful default of the master or owner of
the ship. The burden of proving that the defaulvikful rests on the prosecution. Where any
damage to person or property arises from the noptante by any ship with any of the collision
rules, the damage shall be deemed to have beeriaced by the willful default of the officer in
charge of the deck of the ship at the time unlessshown to the satisfaction of the court that th
circumstances of the case made a departure fromild®enecessary.



A breach of the collision regulations or of the ysions of the Merchant Shipping Act 2007
which result in loss of life, will give rise to agsecution for manslaughter under the criminal law.
See R v Adomako (1994) 3 All ER 79.

Other statutory offences against the collision tagons include:

(i)
(if)
(iii)

3.2

Failure to assist vessel after collision or to eés®r person in distress. See section
268(2) of the Merchant Shipping Act 2007

Breach of documentation and Reporting duties. Ssstion 269 of the Merchant
Shipping Act 2007

Dangerously unsafe ships and unsafe operation ipfis.stsee section 279 of the
Merchant Shipping Act 2007.

NEGLIGENCE

The master and crew or the owner of a ship who ls@ach of the collision regulations, may be
liable in negligence. However, the claimant musalgsh breach of the duty of care, standard of
care, and damage.

Furthermore, the following persons may be helddidbr any breach of the collision regulations:

(i)
(if)
(iii)

(iv)

3.3

The employer of the wrongdoer in personam.

Salvors if in breach of the duty of care duringabvage operation.

Port Authority if it has been careless in providimgvigational safety in breach of its
statutory duties.

Ship Builders and Repairers who builds a defecthvip, or failure to carry out a proper
repair to a ship, or supply of defective equipmgbysreason of which collision or death
or personal injury occurs, will be held liable foggligence.

DEFENCES TO LIABILITY

The person(s) in breach of the collision regulaticers plead the following:

(i)

(ii)

(iii)

Inevitable Accident-The defendant must show thatpifeximate cause of the accident
was totally unavoidable, and that all necessargaartons had been taken earlier. See
The Marpesia (1872) LR 4 PC 212.

Contributory negligence-Where there is a collism@tween a ship and a non-ship, the
rule of contributory negligence will apply. That meahat there will be no recovery of
damages from the defendant. On the other hand,emberthe fault of two or more
ships, damage or loss is caused to one or morkogktships, the proportionate fault
rule will apply to those vessels at fault and tle@irgo on board. This means that there
will be an apportionment of loss to the degree Imclv each vessel is at fault.

If it is not possible to establish different degreef fault, the liability shall be
apportioned equally, and no liability will be atte@d to a ship whose fault has
contributed to the loss or damage at all. See@e&89 of the Merchant Shipping Act
2007. See The Anneliese (1970) 1 Lloyd’'s Rep 355.

Alternate danger-The claimant’s master may act uadgtuation which is beyond his
control, and may do some act which helps to bribgua collision. This means that
where one ship places another ship in a positioexokeme danger, that other ship will
not be blamed if she does something wrong. See B@astle (1879) 4 PD 219, P228.



(iv)

(v)

3.4

(i)

(ii)

(iii)

(iv)

(v)

The defence of necessity-The defendant may pleadd#éfence to escape liability in
circumstances in which his action might have beaestified because of necessity to
choose between two perilous situations, eitheheihterest of its own ship or in the
interest of the third parties.

Time bar defence-Section 342 of the Merchant Shippict 2007 provides for a period

of two years within which to enforce any claim @nl against a ship or its owners in
respect of any damage or loss to another shiaitgo or freight, or any property on

board, or damages for loss of life or personalriagisuffered by any person on board,
caused by the fault of the former ship.

However, any court of competent jurisdiction mayeexl the period on such conditions
as it thinks fit and shall, if satisfied that duginthe period there has not been a
reasonable opportunity of arresting the defendait at any port in Nigeria, or within
three miles of the coast of Nigeria or locally vinttihe jurisdiction of the country to
which the ship of the plaintiff belongs or in whit¢he plaintiff resides or has his
principal place of business, extend the periodh® éxtent necessary to give such a
reasonable opportunity .

ASSESSMENT OF DAMAGE

Restitutio in integrum-The objective of this to place the claimant in the same
pecuniary position as he would have been in buthHerdefendant’s act which caused
the collision. See The Clarence (1850) See Thee@Gtar (1850) 3 W Rob 283, p 285.

Value of the ship-If the kind of loss is foe=able, the claimant will be entitled to the
market value of the ship at the time of the callisilf there is no market value, he will
be entitled to the value of the ship to her owrsea@oing concern, that is, the worth of
the ship from a business point of view.

Cost of Repairs and Incidental Cost-The owiseentitled to the cost of repairs as to put
his vessel in substantially the same state as slsambefore the damage occurred. The
repairs must be carried out at a reasonable expandemust be satisfactory. The
shipowner and demise charterer can further recawgrother loss foreseeably resulting
from the collision, which is incidental or conseqgtial to the collision, including
financial loss. The incidental cost includes lo$spomofit, survey costs, the cost of
drydocking, and out of pocket expenses, such aseat/for salvage services, towage
services, dock dues and charges. See The Admiralbynn@ssioners v SS
Checkiang(1926) AC 637

Loss of Profit- If the vessel was under a chateypand is in need of repairs, the owner
can claim the loss of freight or hire, less thebdisements already paid, and an
allowance for wear and tear saved may be madeTBedaxos (1972) 1 Lloyd’'s Rep
149.

Pollution damage-The liability incurred by polluticafter collision will be part of
damages claimed or apportioned.

4.0 CONCLUSION

In this unit, effort has been made to considertyipes of liability which exist in the event of a
collision. It has been shown that the master aad/ @r the owner of a ship who is in breach of the
collision regulations may be charged for manslaaighnder the criminal law, and be convicted



under the Merchant Shipping Act 2007 for breachcollisions regulation. Furthermore, the
defendant can be held liable in negligence, butltheden of proof lies on the claimant. To
succeed, the claimant must establish a duty amdiatd of care, and the resultant damage from
the conduct of the defendant. The defendant mayarlsny of the defences mentioned above in
order to escape liability

5.0 SUMMARY

Failure to obey collision regulationfilure to assist vessel after collision or to vesse person

in distress, breach of documentation and Repodunies, dangerously unsafe ships and unsafe
operation of ships, are some of the statutory @i#eragainst collision regulations. Where there is
a loss of life in a collision, the master and cremthe owner of a ship who is in breach of the
collision regulations, may be charged for mansléeighnder the criminal law. The civil liability

of the master and crew or the owner of a ship vghia breach of the collision regulations lies in
negligence

6.0 TUTOR-MARKED ASSIGNMENT

1. Critically appraise the statutory offences andl é@bilities in collision.
2. Critically examine the assessment of damages Iisicol cases.

7.0 REFERENCES/FURTHER READINGS

Aleka Mandaraka-Sheppard (1949), Modern AdmiraltwLé&Cavendish Publishing Ltd).
Christopher Hill, Maritime Law, 8 Edition (Cavendish Publishing Ltd)

Simon Baughen, Shipping Law®Edition. (Cavendish Publishing Ltd).
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1.0 INTRODUCTION

The Nigerian Maritime law and Practice recognizesrtght of the ship-owner to limit his liability
following a collision or other incident. The concegpt limitation is well-known throughout
maritime law and has, in modern times, become & lpgemise upon which maritime commerce
Is conducted. It was conceived to meet the need®wimerce and it is a practicable device by
means of which the effects of a maritime disasterraasonably apportioned. It encourages ship-
owners to stay in business. It is believed thatirmbyoking limitation, the ship-owner is not
admitting liability in respect of the claim brougdgainst it. It only states that if it held liables
maximum total liability in respect of all claimsiging out of the incident will not exceed the
amount of the applicable limitation figure.

The basic idea behind the creation of the rightrtot Imaritime liability was to encourage ship-

owners to carry on their business, and capitatstgwvest their money in the maritime sector,
despite the horrendous perils of the sea, themetrgasing the wealth and influence of maritime
nations.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustind the limitation of liability under Nigerian
Maritime law.

3.0 MAIN CONTENT
3.1 THE HISTORY & DEVELOPMENT OF LIMITATION

The precise origin of the right of a ship-owneritoit his liability to the value of his vessel istno
entirely clear. Ozcayir is of the opinion that tAenalphitan Table, which was written for the
Republic of Amalphia (Italy) in the 11th century the earliest existing evidence of a ship-
owner’s right to limit his liability. Sanborn, hower, submits that the origins of a ship-owner’s
right to limit his liability can only be traced dato Mediterranean maritime practice around the
14th century.

Notions of limitation can be traced back at to Ranew. Thenoxal action relating to damages
suffered at the hand of animals allowed the owrighe animal to surrender the animal to the
claimant in final settlement of damages. But therao indication of limitation in maritime law
until the records of the early codes of the Mediteean city states. And thus it was that the later



law regulating the right of a shipowner to limitshiability was confirmed in the Barcelonian
Consols de la Mar.

In terms of theConsols de la Mar, owners’ and part-owners’ liability in respectdsbts incurred
by the master in obtaining ship’s necessariespocérgo damage arising from improper loading,
or from unseaworthiness was limited to the exténiheir respective shares in the ship.

Following the commercial revolution of the 16th ahdth centuries, provisions relating to the
privilege of a ship-owner’s limited liability werentained in almost all the respective civil codes
of Continental maritime powers of the time. For rexde, both the Statutes of Hamburg (1603)
and the Maritime Codes of Charles Il of Sweden Qd&ntained provisions protecting a ship-
owner’s other property from the claims of creditaisere such creditors had abandoned the ship.
Furthermore, in the Hanseatic Ordinances (1614 X6##), the liability of a ship-owner was
limited to the value of his vessel, and the proseafdthe sale of the vessel were to be the extent
of the satisfaction of all claims.

The most important of these civil codes was the tilaei Ordinance of Louis XIV, compiled
under the direction of Minister Colbert in 1681, i@l constituted the first attempt to codify and
systemize international maritime law in general,andre particularly, the rules relating to a ship-
owner’s right to limit his liability. The Maritime fdinance of Louis XIV, was in turn, used as a
model in the Netherlands, Venice, Spain and Prussia

Although legal commentators disagree as to thenwigf the principle that a shipowner should be
entitled to limit his liability to those sufferindamages as a result of the negligent navigation of
his ship, as far as English law is concerned, lioitais clearly a creature of statute. It is in the
English version of limitation of liability that thénternational conventions relating thereto,
culminating in the Limitation of Liability Conventioof 1976 have their basis.

Limitation was first introduced in the United Kingdoin 1734, by way of the enactment of the
Responsibility of Shipowners Act of 1734. The Respbility of Shipowners Act of 1734 limited
a shipowner’s liability to the value of his shipuglthe freight for the voyage but only in respdct o
losses

The 1924 Limitation Convention was an internationab@ion of section 503 of the English
Merchant Shipping Act of 1894. The 1924 Limitationn@ention, which was ratified or acceded
to by 15 states (of which 6 subsequently denoumeddvour of a subsequent Convention), has
been described both as a “dismal failure”, asdtribt go far enough in harmonizing international
law in this area. Accordingly, the Comité Maritinmernational (CMI ") revisited the subject of
limitation of liability in the 1950’s and produceithe Convention Relating to Limitation of
Liability of the Owners of Seagoing Ships, which wagned in Brussels in October 1957 and
entered into force in 1968

The 1957 Limitation Convention was ratified or acaktie by 46 states, of which 11 have since
denounced in favour of the later 1976 Conventiamthermore, several states adopted the 1957
Limitation Convention but failed to denounce the 492mitation Convention. This has resulted
in certain curious consequences as, in terms a¢lar80(4) of the Vienna Convention on the Law
of Treaties of 1969, where a dispute arises betwgerparties to a particular convention and one
such party has acceded to a more recent versitihre fame convention but has not yet denounced
the previous convention, the provisions of the @mtion to which they are both party must be
applied in resolving the dispute.



Although the limitation system established undex #1957 Limitation Convention continued to
closely mirror the English limitation regime, it wascessary for the United Kingdom legislators
to amend s 503 of the Merchant Shipping Act of 1&94order to accommodate the 1957
Limitation Convention.

The drafters of the 1957 Limitation Convention uskd bpportunity to increase the limits of

liability for claims in respect of property damage well as claims relating to loss of life and

personal injury, thereby providing a larger fund @bstribution amongst victims of the loss or

damage resulting from the accident. Furthermongfdition of liability was made applicable to the

expenses and charges of wreck raising, an impoetaatgement in modern times when the cost
of removal of a sunken vessel can far exceed the\at the vessel itself.

3.2 PERSONS ENTITLED TO LIMIT

Section 351 of the MSA 2007 provides that shipowrserd salvors, may limit their liability, and
that invoking limitation shall not constitute annaidsion of liability. "ship owner" means the
owner, charterer, manager and operator of a sh&asP note that the definition of “shipowner”
does not entitle a charterer to limit in respectagpect of the claims brought against it under the
charterparty by the shipowner. See The Aegean (1228)yd’'s Rep 39.

"salvor" means any person rendering services flwaga operations. The right to limit is extended
to any person for whose act, neglect or defaultsthi@ owner or salvor is responsible. Simon
Baughten is of the opinion that the purpose of phvision is to prevent claimants avoiding the
limitation regime by proceeding against the servant agents of the shipowner or salvor.
Limitation is also possible in respect of undefenalecem claims and in respect of direct actions
claims against insurers.

3.3 THE CLAIMS THAT ARE SUBJECT TO LIMITATION.

Section 352 of the MSA 2007 provides seven headshg$aim in respect of which limitation can
be claimed:

(a) claims in respect of loss of life or persoingury or loss of or damage to property (including
damage to harbour works, basins and waterways idsd@ navigation), occurring on board
or in direct connection with the operation of theipsor with salvage operations, and
consequential loss resulting there from;

(b) claims in respect of loss resulting from delaythe carriage by sea of cargo, passengers or
their luggage;

(c) claims in respect of other loss resulting frorfringement of rights other than contractual
rights, occurring in direct connection with the cggeon of the ship or salvage operations;

(d) claims in respect of the removal, destructorthe rendering harmless of the cargo of the
ship;

(e) claims of a person other than the persondiabrespect of measures taken in order to avert
or minimize loss for which the person liable mawiti his liability in accordance with this
Act, and further loss caused by such measures;

(f) claims in respect of floating platforms constited for the purpose of exploring or exploiting
the natural resources of the sea-bed or the subsoéof;



(g) claims in respect of the raising, removal tdegion or the rendering harmless of a ship which
is sunk, wrecked, stranded or abandoned, inclualiryghing that is or has been on board such
ship.

Please note that these claims set out above ayecstd limitation of liability even if brought by
way of recourse or for indemnity under a contracoiherwise. See section 352(2) of the MSA
2007.

However, claims set out under paragraphs (d)-(gv@lare not subject to limitation of liability to
the extent that they relate to remuneration undewrdract with the person liable. Therefore, it is
possible to fix a charge for the service in exadgble relevant limitation figure.

3.4 THE CLAIMS THAT ARE NOT SUBJECT TO LIMITATION
Section 353 of the MSA 2007 excludes from limitattbe following claims:
(a) claims for salvage or contribution in genenatrage;

(b) claims for oil pollution damage within the m&am of the Intemational Convention on Civil
Liability for Oil Pollution Damage or of any amendmehereto which is in force;

(c) claims subject to any International Conventwmational legislation governing or prohibiting
limitation of liability for nuclear damage;

(d) claims against the shipowner of a nuclear &hipuclear damage,;

(e) claims by servants of the shipowner or salvbose duties are connected with the ship or the
salvage operations, including claims of their hedspendants or other persons entitled to
make such claims, if under the law governing thetra@t of service between the shipowner or
salvor and such servant the shipowner or salventgled to limit his liability in respect of
such claims, or if he is by such law only permittedimit his liability to an amount greater
than that provided for in section 357 of this Act.

3.5 HOW CAN THE RIGHT TO LIMIT BE LOST

The right to limit can be lost under section 354h&f MSA 2007. A right to limit can be lost if it
is proved that the loss or damage resulted fronpéiisonal act or omission or the act or omission
of his servants or agents acting within the scdgber employments committed with the intent to
cause such loss or damage or recklessly and wiatvlkalge that such loss would probably result.
The right to limit may also be lost under an expias#ractual provision to that effect. See Clarke
v Dunraven (1897) AC 59.

3.6  AMOUNT OF LIMITATION

The general limits for claims other than passemtg@ms arising on any distinct occasions
are calculated on the basis of a sliding sdalgending on the size of the vessel’s tonnage.

Claims for personal injury or loss of life are e preferentially to other claims. Up to 2,000gt0n
of a ship the limit 2 million Units of Account fa ship; from 2,001 to 30,000 tons another 800
Units of Account; from 20,001 to 70,000 600 UnifsAxzcount; and for each ton in excess of

70,000 tons 400 Units of Account



In respect of any other claims 1 million Units o€@dunt for a ship with a tonnage below 2,000
tons. For a ship with a tonnage in excess of lionilUnits, there is a sliding scale of tonnage to
which more units of account are added per ton,diditeon to that applicable to the first scale
(2,001 to 30,000 tons, 400 Units of Account forteaen; 30,001 to 70,000 tons, 300 Units of
Account for each ton; and in excess of 70,000 t@0§, Units of Account per ton). See section
356(1) of the MSA 2007.

Where the amount calculated in accordance withise®@56(1) (a) is insufficient to pay the
claims mentioned in full, the amount calculatedagctordance with section 356(1) (b) shall be
available for payment of the unpaid balance ofnetaunder section 356(1) (a) and such unpaid
balance shall rank ratably with claims mentionedeasrsection 356(1) (b).

Salvors not operating from their own ships are giaelimit of 1,500 tons. See section 356(3) of
the MSA 2007.

In respect of claims arising on any distinct ocoasor loss of life or personal injury to passersger
of a ship, the limit of liability of the shipownehall be an amount of 175,000 Units of Account
multiplied by the number of passengers which thp shauthorised to carry according to the ship’
s certificate. See section 357(1) of the MSA 2007.

The phrase “claims for loss of life or personal igjgo passengers of a ship” is defined under
section 357(2) of the MSA 2007 to mean any suchmdarought by or on behalf of any person
carried in that ship under a contract of passengarage, or who, with the consent of the carrier,
is accompanying a vehicle or live animals which eogered by a contract for the carriage of
goods.

The Unit of Account referred to in sections 357 888 of the MSA is the Special Drawing Right
as defined by the International Monetary Fund amdhie absence of agreement between the
parties concerned as to the applicable curreneyathounts mentioned in the said sections shall
be converted into Naira at the date the limitationd shall have been constituted, payment is
made, or security given. See section 358 of the NMG@V.

4.0 CONCLUSION

The limitation of liability in Nigeria is determinéoly two principal enactments. First, the section
351-359 of the MSA 2007 which implements the Indgional Convention Relating to the
limitation of Liability of Owners of Seagoing Shig957, and the 1976 Convention on Limitation
of Liability for Maritime Claims. The main differensédetween the two main conventions is that
the 1976 Convention calculates limitation in a eliént manner from that adopted by the 1957
Conventions and produces higher limitation figures.

5.0 SUMMARY

Limitation of liability in shipping has ancient r@&tand has for many centuries been promoted as
an essential protection of the shipping industngtill has a role to play in the encouragement of
investment in the shipping industry worldwide anelpls to ensure a level playing field for
international competition by exposing all thoseadlved to the same level of risk in what is a
global business. It tends to impose a disciplineclammants and discourages the development of
system of recovery based on punishment ratherdbanpensation.

6.0 TUTOR-MARKED ASSIGNMENT

1. Discuss the limitation of the liability of shipowrsain maritime dispute
2. What is the history and Development of Limdatof liability.
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1.0 INTRODUCTION

The regime of salvage regulates the position an@nmedwf a salvor that renders useful service to
maritime vessel or property in distress or peril.eTéoncise definition of salvage includes
important ingredients namely, real danger, volun&ss and a degree of success. The protection
of lives at sea and of maritime property is of pasant importance.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustind the legal regime of salvage.

3.0 MAIN CONTENT

3.1 SALVAGE, DEFINED
Salvage may be defined as follows:

. It is a right in law, which arises when a persactirg as a volunteer (that is without any
pre-existing contractual or other legal duty sadt) preserves or contributes to preserving
at sea any vessel, cargo, freight or other recegszibject of salvage from danger.

. It is a service which confers a benefit by savindgp@ping to save a recognized subject of
salvage when in danger from which it cannot beieatied unaided, if and so far as the
rendering of such service is voluntary in the sesfsbeing attributable neither to a pre-
existing obligation, nor solely for the interestdlte salvor.

*  Areward payable either by the shipowner or bytieers of goods carried in the ship to persons who
have saved the ship or cargo from shipwreck

*  Voluntary services rendered towards the presenmvaifoany vessel, cargo, freight or other
recognized subject of salvage from the imminenil péthe sea.

* includes all expenses properly incurred by the waim the performance of salvage
services



3.6

THE ORIGIN OF SALVAGE

The origins of salvage exist in ancient legal systelts fundamental principles were established
in the early part of the f9century. The first attempt to unify the principles the law of salvage
was the Brussels Convention 1910 through the tinga of the International Maritime
Organization (IMO). The Convention was amended & Binussels Convention on Salvage of
Aircraft 1938. The amendment sought to extend tiaed& salvage to salvage by or to seaborn

aircraft.

Due to the inadequacy of the 1910 convention, & danvention was prepared by the comite
Maritime International (CMI) in 1981, and by 28. Wl 989, the new Salvage Convention 1989
was concluded. It replaced the Brussels Converitioithe Unification of Certain Rules of Law

Relating to Assistance and Salvage at Sea. 1910. IB89 Convention came into force

internationally on 1% July 1996.

In Nigeria, the provisions of the law relating tahs&ge is contained in part XXVII of the
Merchant Shipping Act 2007. By virtue of section73& the Merchant Shipping Act 2007, the
provisions of the International Convention on Sgk/al989 shall apply in Nigeria.

3.3

RECOGNISED SUBJECT OF SALVAGE

Anything constructed or used for the carriage tmough or under water of persons or goods
gualify as subject of salvage. However, other stilpé salvage includes:

hovercraft/ aircraft
Bunkers

Cargo

Freight

Life Salvage

3.4 ELEMENTS OF SALVAGE

The following are the elements of salvage:

(i)

(ii)

Danger-There must be some real danger which maysexii@ property to destruction
or damage. There must be a state of difficulty aa$onable apprehension even though
there is no absolute danger. See The Phantom (18986) A & B 58, P 60, The
Charlotte (1848) 3 W Rob 68, The Helenus (1582)dills Rep 261.

The danger may be future or contingent. There wouwd ab reasonable future
apprehension of danger even when the swing of line Isy the wind had stopped
temporarily. See The Troilus (1951) AC 820.

The existence of danger is a question of fact. Thsteria decision that the ship is in
danger must be reasonable otherwise, there woullbbganger for salvage. See The
Aldora (1975) 1 Lloyd’s Rep 617.

Voluntary services-The salvage services must bentaty. The means that the services
must not have been rendered under a pre-existirgeagnt or under official duty, or
purely for the interests of self preservation. $ke Sava Star (1995) 2 Lloyd’ Rep 134.

A salvor is person who without any particular relatto a ship in distress, confers
useful service and gives it as a volunteer adventwithout any pre-existing covenant
connected with the duty of employing himself foe foreservation of the ship. See The
Neptune (1824) 1Hagg 227.



Salvage may, be performed under an oral or writamiract, but it must nevertheless be
voluntary. If the master of the salved vessel ar tveners refuse the salvor's offer of
services, no salvage remuneration is payable. &fsal, however, must be express and
reasonable. On the other hand, no consent is reagesfien an abandoned vessel is
salved.

However, to avoid the requirement of voluntarinéssiust be shown beyond doubt that
there existed a duty to render the services whasily completely and, secondly, that the
duty was owed to the owners of the property saved.

Please note that by virtue of section 388 of thediant Shipping Act 200The master
of a vessel has authority to conclude contractssédvage operations on contract, on
behalf of the owner of the vessel. In respect ef plhoperty on board, the master or
owner of a vessel has authority to conclude salecageracts on behalf of the owner of
any property on board his vessel.

An agreement for assistance or salvage enteredantine moment and under the
influence of danger may at the request of eithetypa the agreement, be annulled or
modified by the court, if it considers that the ditilons agreed upon are not equitable.

If it is proved that the consent of one of the igarto a salvage agreement is vitiated by
fraud or concealment, or the remuneration is, wpprtion to the services rendered in

an excessive degree too large or too small, theeagent may be annulled or modified

by the court at the request of the affected party

(i)  Success-The salvage operations must be successfthdi@ to be a salvage award.
Section 389 (1) of the Merchant Shipping Act 20@dvies that every act of assistance
or salvage which yields a useful result gives dtrip amount of reward. Equitable
reward and as otherwise provided payment shallbeomade to a salvor if salvage
operations do not yield any beneficial results. $be Cheerful (1855) 11 PD 3.In the
Melaine v The San Onofre (1925) AC 246. The Kile¢h881) 6 PD 193.

Please note that a person who takes part in salpgetions notwithstanding the express and
reasonable prohibition on the part of the vesselhah the services were rendered, shall not be
entitled to receive a reward. See section 389f(8)@Merchant Shipping Act 2007.

Please note that a tug shall not receive rewarda$sistance rendered to or for salvage of the
vessel or the cargo of the vessel the tug towssariterenders exceptional services which cannot
be considered as rendered in fulfilment of thet@mt of towage. See section 389 (4) of the
Merchant Shipping Act 2007.

Please note that the amount of reward to be paiddivage shall be fixed by agreement between
the parties and, where there is no agreement bettheeparties by the court. See section 389 (5)
of the Merchant Shipping Act 2007.

3.5 THE CRITERIA FOR DETERMINING THE REWARD FOR SA LVAGE
OPERATIONS

Section 391 (1) of the Merchant Shipping Act 2087 the criteria for determining the reward for
salvage operations as follows:

(a) the salved value of the vessel and other ptgpe
(b) the skill and efforts of the salvors in prevagtor minimizing damage to the environment;
(c) the measure of success obtained by the salvor;



(d) the nature and degree of the danger;

(e) the skill and effort of the salvors in salvitg vessel, other property
and life;

() the time spent and expenses and losses ety the salvors;

(g) the risk of liability and other risks run Ryetsalvors or their
equipment;

(h) the promptness of the services rendered;

(i) the availability and use of the vessels dreotequipment intended for
salvage operations.

() the state of readiness and efficiency ofghkvor's equipment and the
value thereof;

Payment of reward fixed shall be made by all theseeand other property interests in proportion
to their respective salved values. See section23@if (the Merchant Shipping Act 2007

The rewards, exclusive of any interest and recoverkgal costs that may be payable on the
rewards, shall not exceed the salved value of &ssel and other property. See section 391(3) of
the Merchant Shipping Act 2007.

The court may deprive the salvors of all rewardsay award a reduced reward if it appears that
the salvors have by their fault rendered the s&w@geration or the assistance that was required
more difficult or are guilty of theft, fraudulenbrcealment or other dishonest conduct. See section
391 (4) of the Merchant Shipping Act 2007.

Please note that section 390 of the Merchant SigpAct 2007 imposes a duty upon the master of
every vessel involved in a collision to render stesice to any person in danger of being lost at
sea. Failure to comply with the statutory duty withany reasonable excuse is a criminal offence
liable conviction to a fine not less than five htedlthousand Naira or to imprisonment for a term
not exceeding two years or both.

Please note that the exercise of the statutory do&g not constitute a bar to the salvage award.
See The Melanie v The San Onofre (1925) AC 246

4.0 CONCLUSION

The principles of salvage in maritime law has beatfifeed under Nigerian law. They are found in
the Merchant Shipping Act 2007. Salvage deals Whighrecovery of property lost at sea, recovery
of property which is in danger of being lost or dayed, life salvage.

5.0 SUMMARY

The right to salvage may arise, but does not nedbsaase out of an actual contract. The statute
also imposes a duty upon the master of every vasgaled in a collision to render assistance to
any person in danger of being lost at sea. Thechrehthis duty attracts criminal sanctions..

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to the relevant statutory provisi@rs judicial decisions, discuss the
concept of salvage in maritime law.

2. Discuss the criteria for determining the rewarddalvage operations.
3. Write short notes on the elements of a suceesfudga operations
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1.0 INTRODUCTION

Towage is the service provided, usually by specialys, to assist the propulsion, or to
expedite the movement of another vessel which ismdanger. Unlike salvage, towage
services are rendered always under contract coedlbdtween a tug and tow for specific
services or purpose at a fixed price. It is a @mwitfor services. Towage is governed by
the basic principles of law of contract. Towagethe employment of one vessel to
expedite the voyage of another, when nothing menequired than the accelerating of
her progress.

Towage contracts are usually entered into direlodtween the owner of the tow and
professional tug owning companies. Sometime, thetenaof the ship may sign as an
agent of the owners, and as the agent of the aawger if there is cargo on board.

The contract for the hire of a tug may take theirigr of the tug itself without a crew, or the
hiring of the tug and crew, or operating underdiders of the tow.

2.0 OBJECTIVES

At the end of this unit, you should be able to usthnd the legal regime of towage in
Nigeria.

3.0 MAIN CONTENT



3.1 AUTHORITY OF THE MASTER TO BIND THE SHIPOWNER.

The master of a ship has an implied actual authtwitenter into towage contracts only
when it is reasonably necessary and the termseasonable. A captain cannot bind his
owners by every towage contract which he may tfitnto make, and it is binding upon
them when the surrounding circumstances are suth r@nder it reasonable to be made,
and also when its terms are reasonable. See ThenCB&teamship v Anderson (1883) 13
QBD 651.

Subject to any instructions lawfully given by hisngipal, the implied actual authority of
the master extends to doing whatever is incideimabr necessary for, the successful
prosecution of the voyage and the safety and prasen of the ship. See The Unique
Mariner (1978) 1 Lloyd’s Rep 438.

3.2 AUTHORITY OF THE MASTER TO BIND THE CARGO-OWNE RS

Unless there is agency of necessity, the masténeothip would not have authority to
bind the cargo owners to the towage contract, éxgbpn the cargo-owners give express
authority to him. The ship-owners or their mastdwsnot have any authority to bind the
goods or the owners of the goods by any contraa. Axderson and Ocean Steamship
(1884) 10 App Cas 107, p 117.

The master is always the agent of the ship angpatial cases of necessity, the agent of
the cargo. See The Onward (1874) LR 4 A&E 38, p 51.

3.3 AUTHORITY OF THE TUGMASTER

A tugmaster of a professional tug company actsiwithe scope of his employment
contract when he enters into a towage contrachaduthority will be actual, express or
implied to do what is necessary and reasonabletbiis employers to the contract.

Where the master of a merchant ship decides to @aowessel without the express
authority of his employer, such act will not bingetowners of his ship to a towage
contract.

3.4 COMMENCEMENT, INTERRUPTION AND TERMINATION OF
TOWAGE

The towage contract commences when the ropes e flassed between the vessels,
and ends when the tow-rope has been finally slipfe@ The Clan Colquhoun (1936)
Lloyd’s Rep 153. The Uranienborg (1936) Lloyd’'s R&p



An interruption in towage occurs when there iseahkrin towing services being rendered
by a tug. This can be as a result of the acts @aults of the master or crew of the
tugboat, or by any defect in or breakdown of origeat to the towing equipment or
towing gear of the tugboat.

Where the towage is interrupted, it is the dutyhef tug to return to the tow and resume
towage, or if this cannot be done, it must not éeéwve tow until she is safe or other
assistance is sought. If neither of these dutipeifrmed, the towage terms will cease to
operate and the interruption of the towage will amtao a breach of contract. See The
Refrigerant (1925) Lloyd’s Rep 130.

Termination of towage operations occurs on the aapgs of one of the following
events:

(@) When the final orders by the tow to cease holdmgshing, pulling, moving,
escorting, guiding or standing by, or to cast b#f topes wires or lines have been
carried out; or

(b) When the towing line has been finally slipped. Tdtest of either of these events
will be taken into account, provided the tug isebafclear of the tow. See The
Walumba (1965) 1Lloyd’'s Rep 121.

3.5 DUTIES OF THE TUGOWNER

The following terms will be implied in the abserafehe express terms:
(a) Fitness of the tug for the purpose for which sheequired. See Steel v State Line
Steamship Co (1877) 3 App Cas 72
(b) To use best endeavour to complete the towage.TBeeMinehaha (1861) 15
Moo PC 133
(c) The duty to exercise proper skill and diligenceotlyhout the towage operations
and voyage. See The Julia (1861) 14 Moo PC 210.

3.6 DUTIES OF THE TOW
The master or the owner of the ship being towedlmasollowing duties:

(a) Duty to specify what is required and to discldse ¢ondition of the tow. The
position and the condition of the tow must be meldar. See Elliot Steam Tug
Co. v New Medway Steam Packet (1937) 59 LIL Rep 35.

Note that whether the tow should be in a seawartimgition for towage will
depend on the circumstances which have necessiteddwage.



(b) Duty to exercise due care and skill during the tgevéSee The Devonshire (1912)
HL 21, The Aburis (1920) 2 LIL Rep 411, Minnie Somrs (1921) 6 LIL Rep
398.

(c) Duty to pay remuneration to the tug. Towage israise contract, and therefore,
payment is done on completion of the service. Faita perform towage will
result in no remuneration.

3.7 TOWAGE IN NIGERIA

The legislation in respect towage in Nigeria ex@ily/ as regards the conduct of towing
and pushing operations, and not on the rights amndes of the Parties to the towage
contract.

The rules are aimed at preventing collision at séde towing. They prescribe, with
regards to the type of vessel, lights to be exbity the towing vessels e.t.c. A claim in
respect of the towage of ship is classified underAdmiralty Jurisdiction Act LFN 2004
as a general maritime claim and is within the adhyijurisdiction of the Federal High
Court

4.0 CONCLUSION

Towage must also be distinguished from salvagegpilly in most cases towage, unlike salvage,
does not involve any marine peril. It is also novtaduntary activity, the feature which is
peculiar to salvage. It does not result in the paEynof salvage reward, but gives rise purely to
the payment of the sum agreed. Where the towadens to preserve the tow and its cargo
from peril, or from the risk of peril, and, in ca&ugience, the service rendered by the tug go
beyond those usually rendered under a more towamdract, however, salvage
remuneration may be awarded. The legislation ipeeisof towage in Nigeria does not
cover the rights and duties of the parties to tveage contract. The rights and duties of
towage in Nigeria are based on common law prinsiple

5.0 SUMMARY

Towage is a service rendered to assist the moveaofeamhother vessel which is not in
danger. Danger is an element of salvage. Unlikeagal, towage services are contractual
in nature. The services are rendered always uratgract concluded between a tug tow
for agreed consideration.

6.0 TUTOR-MARKED ASSIGNMENT

Discuss the principle of towage in maritime law.
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1.0 INTRODUCTION

Pilotage is an act carried out by a qualified pedsaown as a pilot in assisting the master
of a ship in navigation when entering or leavingaat in confined waters. Sometimes,
the expression is used as an abbreviated formlafage dues. Pilotage is regulated by
Statute.

The principal legislation governing pilotage in HiG is the Nigerian Ports Authority
Act No 38 of 1999. The Act can be found in Cap N1X&N 2004. There are other
subsidiary legislations made under the Port Act 8&p LFN 1990. Though the Port Act
was repealed by the NPA Act of 1999, the variowde® and Regulations contained in
the subsidiary legislation remain in force. Soméhaf provisions of the NPA Act and its
subsidiary legislation owe their origin to the Bsaks Convention of 1910.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustéand the legal regime of pilotage in
Nigeria.

3.0 MAIN CONTENT
3.1 APILOT DEFINED

Aleka Mandaraka-Sheppard defines the term pilot as a person with specidlize
knowledge of local conditions and navigational mdgavho is generally taken on board
a vessel at a specific place for the purpose ofgasimg or guiding a ship through a
particular channel, river, or other enclosed wates from a port.



Section127 of the NPA Act defines a pilot as a @ensot belonging to a ship who has
conduct thereof. The same definition is repeatedeiction 2(1) of the Nigerian Ports
Authority (Port) Regulations as well as section P tlee Nigerian Port Authority
(Pilotage) Regulations.

Two categories of pilots are recognized by the NRA and Regulations. These are the
Authority Pilot and a Licensed Pilot. The AuthoriBilot is usually employed and
appointed by NPA while the Licensed Pilot is théoPlicensed by NPA to carry out
pilotage services. See section 127 of the NPA Ad section 2 of the Nigerian Port
Authority (Pilotage) Regulations. The master ohgsnay be a licensed pilot if satisfies
the requirements specified under section 7 of thgefan Port Authority (Pilotage)
Regulations.

The functions of a pilot are to guide vessels fropen sea into port, or vice versa, to
guide a ship from anchorage to a berth or fromhoteria terminal within a port, or to help
a ship to dock or undock within a port.

3.2 PILOTAGE DISTRICT

A pilotage district is a district established apil@tage district by law. The Minister of
Transportation is empowered to make Orders in atg@establishing a pilotage district
in any port or its approaches, or in the territowaters of Nigeria or in the exclusive
economic zone of Nigeria. See section 41 of the M

The Minister may in the Order delineate any piletagjstrict or part thereof as a
compulsory pilotage district. See section 41(2fhef NPA Act.

Every ship navigating within a compulsory pilotadjstrict for the purpose of entering,

leaving or making use of the port in the distritlals be under the pilotage of an

Authority Pilot or a licensed pilot of the distriot the master of the ship who shall also
be a licensed pilot. See section 41(1) of the NRA @#nd Regulations 14 of the NPA

(Pilotage) Regulations 1961.

The following ships are however exempted from thie:r

(a) ships belonging to any of the armed forces afefration;
(b) ships owned or operated by the Authority

(c) pleasure yachts;

(d) ferry boats plying as such exclusively witlif a port;

(e) ships not exceeding ten tons gross tonnage;



(f) tugs, dredgers, barges or similar vesselsse of navigation does not extend
beyond a port; and

(g) ships exempted from compulsory pilotagednutations made by the
Authority under this part this Decree.

3.3 LIABILITIES OF A PILOT

The NPA Act or NPA (Pilotage) Regulations do nat thuties and responsibilities of a
pilot. However, the Pilot has a duty under commaw to use diligence, prudence and
reasonable skill in the performance of his dutithether performing voluntary or
compulsory pilotage, he will be liable for his owagligence. The pilot may be liable to
the owners of the ship and third parties for aasndge or loss suffered as a result of his
negligence.

Please note that section 101 of the NPA Act pravithat a pilot who, when in charge of
a ship by wilful breach of duty, neglect of dutlyreason of drunkenness, causes the
loss, destruction or serious damage of a shipndamgers the life or limb of a Person on
board the ship, or refuses or fails to do a lavefttl proper and requisite to be done by
him for Preserving the Ship from loss, destructtwnserious damage, or a person on
board the ship from danger to life or limb is gyitif an offence and liable on Conviction
to imprisonment for a term of 3 years.

Please note that section 55(1) of the NPA Act mtesithat the pilot’s liability shall not

exceed N10,000 (Ten Thousand Naira) and the exagtat is to be determined by the
court under section 55(3) of the NPA Act. This via# distributed by the court rateably
among the several claimants against the pilot.s8eton 55(4)(c) of the NPA Act.

3.4 LIABILITIES OF MASTER OF A SHIP UNDER PILOTAGE

The Master is answerable for any loss or damaggechiy the ship or by any fault or the
navigation of the ship by the pilot. See sectiorobthe NPA Act. The reason is that the
master is deemed in law to be in command of theeless he has a duty to interfere in a
proper situation with the action of the pilot, fexample where there is a danger to his
ship, otherwise he would be adjudged to have dmuttd to any resulting accident. See
The Prinses Juliana (1936) Lloyd’s Rep 139

3.5 LIABILITIES OF OWNER OF A SHIP FOR NEGLIGENCE OF THE
PILOT

The ship-owner is deemed to be the employer ofpite while on board the ship,
therefore, he may be vicariously liable for the afcthe pilot. See section 54 of the NPA
Act. The word answerable as used in section Sh@NPA Act was interpreted in Tower



Field (Owners) v Workington Harbour & Dock Board98D) 84 Lloyd’'s Rep 233;
Palmline Ltd v NPA 1 NSC 144 @ 148.

3.6 LIABILITIES OF THE NIGERIAN PORT AUTHORITY IN
RELATION TO PILOTAGE IN NIGERIA

The NPA has a duty to maintain and improve thesp@nhsure efficient management of
port operations and provide for the approachedltpaats and the territorial waters of
Nigeria, such pilotage services and lights, marid @her navigational services and aids,
including cleaning, deepening and improving ofvediterways. See section 7(b),(c),(d) of
the NPA Act. A breach of this duty amounts to nggice.

By virtue of section 87(1) of the NPA Act, the NiPday be liable for any loss or damage
resulting from its performance or failure to penfoduties under Part X of the Act and for
any loss or damage toship or merchandise or any other thing whatsoewebaard a
ship, or any other property or right of any kindhether on land or on water or whether
fixed or movable.

Please note that the Authority shall not be liaflole damages beyond the amount of
N10,000 multiplied by the number of Authority anceihsed pilots entitled to pilot ships

in the pilotage district where the loss or damageuaed on the date when the loss or
damage occurred.

Please note further that the liability of the Auihois conditional upon the loss or
damage being attributable to their actual faulprarity.

4.0 CONCLUSION

The regulation of pilotage in Nigeria is by statudots whether Authority or Licensed
are appointed under the statute, that is the NPA Bte NPA Act or the NPA (Pilotage)
Regulations fails to set out the duties and regpditiges of a pilot. However, the pilot
has a duty under common law to be diligent, redsienand prudent in pilotage.

5.0 SUMMARY

The duties of a pilot are restricted to navigatsond does not supersede the master. A
pilot must be qualified to appraise situation ie tmarticular area in which he has been
authorized. The master can always rely on the’pilpiidance except in some exreme
cases.

6.0 TUTOR-MARKED ASSIGNMENT

1. With reference to the relevant statutory provis and judicial decisions, discuss the
legal regime of pilotage in maritime law.



2. Critically appraise the liabilities of a pilot, mas of a ship, and the shipowner in
under pilotage.

7.0 REFERENCES/FURTHER READINGS

Aleka Mandaraka-Sheppard (1949), Modern AdmirakiylL (Cavendish Publishing
Ltd).

Christopher Hill, Maritime Law, "8 Edition. (Cavendish Publishing Ltd).
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2.0 INTRODUCTION

Lloyd, also known as Lloyd of London, is a Britistsurance and reinsurance market. It
serves as a partially-mutualised marketplace whereltiple financial backers,
underwriters, or members, whether individuals apoeations, come together to pool and
spread risk. Unlike most of its competitors in theurance and reinsurance industry, it is
not a company. Uberrimae fidei (meaning utmost gtaoth in Latin) is the motto of
Lloyd.

In 2009, over £21.97 billion of gross premium wassacted in Lloyd, and it achieved a
record pre-tax profit of over £3.8 billion. The b building is located at 1 Lime Street
in the City of London.

2.0 OBJECTIVES

At the conclusion of this unit, you should be ablederstand the history and cause of
business of Lloyd.



3.0 MAIN CONTENT

3.1 History of Lloyd

The market began in Edward Lloyd coffee house atdl688 in Tower Street, London.
His establishment was a popular place for sailmeschants, and ship owners, and Lloyd
catered to them with reliable shipping news. Thepphg industry community
frequented the place to discuss insurance deala@it@mselves. Sometime in 1691,
the coffee shop relocated to Lombard Street. Tinengement continued until 1774, long
after Lloyd death in 1713, when the participatingmtoers of the insurance arrangement
formed a committee and moved to the Royal Exchamg€ornhill as The Society of
Lloyd.

Due to the focus on marine business, during thedtive years of Lloyd (between 1688
and 1807), one of the primary sources of Lloyd hess was the insurance of ships
engaged in slave trading, as Britain rapidly esthbld itself as the chief slave trading
power in the Atlantic. British shipping carried madhan 3.25 million people into slavery,
meaning that by the end of the eighteenth censlaye trading had become one of the
primary constituents of all British trade. The dargyinvolved necessarily meant that
insurance of slave-trade shipping was a major aondgetween 1689 and 1807, 1,053
British vessels were lost whilst undertaking sl&agling activities.

The Royal Exchange was destroyed by fire in 183, although the building was
rebuilt by 1844, many of Lloyd early records wewost! In 1871, the first Lloyd Act was
passed in Parliament which gave the business adslegal footing. The Lloyd Act of

1911 set out the Society's objectives, which inelude promotion of its members'
interests and the collection and disseminatiomfafrmation.

The membership of the Society, which was largelylenap of market participants, was
considered to be too small in relation to the raiskcapitalisation and the risks that it
was underwriting. LIoyd response was to commissi@gcret internal inquiry, known as
the Cromer Report, which reported in 1968. Thisore@dvocated the widening of
membership to non-market participants, including-Beitish subjects and women, and
to reduce the onerous capitalisation requiremesmksch created a more minor investor
known as a mini-Name). The Report also drew attentdo the danger of conflicts of
interest.

During the 1970s, a number of issues arose whiale wehave significant influence on
the course of the Society. They were the tax sirectn the UK, an increase in its



external membership, Scandals, and lack of reguliadnd the legal inability of the
Council to manage the Society.

There were some other wider issues: firstly, in W@ted States, an ever-widening
interpretation by the Courts of insurance coveiagelation to workers' compensation in
relation to asbestos-related losses, which haeffieet of creating a huge hole in Lloyd
reserves. Secondly, by the end of the decade, abtiag the market agreements, such as
the Joint Hull Agreement, which were effectivelyrtets had been abandoned under
pressure of competition. Thirdly, new specialisetiqies had arisen which had the effect
of concentrating risk.

In 1980, Sir Henry Fisher was commissioned by tler@il of Lloyd to produce the
foundation for a new Lloyd Act. The recommendatiafshis Report addressed the
‘democratic deficit' and the lack of regulatory elas

The Lloyd Act of 1982 further redefined the struetwf the business, and was designed
to give the 'external Names', introduced in respdosthe Cromer Report, a say in the
running of the business through a new governingnCibulmmediately after the passing
of the 1982 Act, evidence came to light, and iraérdisciplinary proceedings were
commenced against, a number of individual undeensitvho had siphoned sums from
their businesses to their own accounts. Theseithgals included a Deputy Chairman of
Lloyd, lan Posgate, and a Chairman, Sir Peter Green

In 1986 the UK government commissioned Sir PatNekll to report on the standard of
investor protection available at Lloyd. His repaes produced in 1987 and made a large
number of recommendations but was never implemeantédl.

In the late 1980s and early 1990s, Lloyd went tghothe most traumatic period in its
history. Unexpectedly large legal awards in U.Surtoofor punitive damages led to large
claims by insureds, especially on APH (asbestoButpm and health hazard) policies,
some dating as far back as the 1940s. Many of thelkaies were designed to cover all
liabilities not excluded on broadform liability paikes.

Also in the 1980s Lloyd was accused of fraud byesalv American states and the
names/investors. Some of the more high profile sattons included:

Lloyd withheld their knowledge of asbestosis antiytion claims until they could recruit
more investors to take on these liabilities thatrevenknown to investors prior to
investing in Lloyd; Enforcement officials in 11 U.&ates charged Lloyd and some of its
associates with various wrongs such as fraud aflithgseinregistered securities; lan



Posgate, one of Lloyd leading underwriters, wasgdt with skimming money from
investors and secretly trying to buy a Swiss béekyas later acquitted.

The current Members of Lloyd was held liable to plgse historical losses due to the
Lloyd accounting practice known as 'reinsuranceltse’' (RITC).

Membership of a Lloyd Syndicate was not like owniglgares in a company. An
individual "joined" for one calendar year only -ettamous Lloyd annual venture. At the
end of the year, the Syndicate as an ongoing tgaeliity was effectively disbanded.

It was very common for the Syndicate to re-formtfue next calendar year with more or
less the same membership and the same identifyungper. In this way, a Syndicate
could appear to have a continuous existence goangg in some cases) fifty years or
more, but in reality it did not. There would haveeh fifty separate incarnations of the
Syndicate, each one a unique trading entity thdemmrote insurance for one calendar
year only.

Claims take time to be reported and paid, so tloditpor loss for each Syndicate took
time to become apparent. The practice at Lloyd wasvait three years (that is, 36
months from the beginning of the Syndicate) befolesing' the year and declaring a
result.

For example, a 2003 Syndicate would ordinarily dexlits results at the end of
December 2005. The Syndicate's members would loegrgi underwriting profit during

the 2006 calendar year, in proportion to theirtipgration' in the Syndicate; conversely,
they would have to reimburse the Syndicate duri@®62 for their share of any
underwriting loss.

Part of the result would include setting aside me=efor future claims payments; that is,
reserves both for claims that had been notifiednmityet paid, and estimated amounts
required for claims which have been "incurred boit reported” (IBNR). The estimation
process is difficult and can be inaccurate; inipaldr, liability (or long-tail) policies tend
to produce claims long after the policies are enit

The reserve for future claims liabilities was ssida in a unique way. The Syndicate
bought a reinsurance policy to pay any future ctithe premium was the exact amount
of the reserve. In other words, rather than puttirgreserve into a bank to earn interest,
the Syndicate transferred its (strictly, its Men®etiability to pay future claims to a
reinsurer. This was "reinsurance-to-close" — asiation that allowed the Syndicate to be
closed, and a profit or loss declared.



In this manner, liability for past losses couldttansferred year after year until it reached
the current Syndicate. A member joining a Syndicaith a long history of such
transactions did pick up liability for losses onlipies written decades previously. So
long as the reserves had been correctly estimatadl,the appropriate RITC premium
paid every year, then all would have been well, ibumany cases this had not been
possible. No one could have predicted the surdePid losses.

Therefore, the amounts of money transferred fromiegayears by successive RITC
premiums to cover these losses were insufficient,the current members had to pay the
shortfall. As a result a great many individual Mergof syndicates underwriting long-
tail liability insurance at Lloyd faced financiads, even ruin, by the mid 1990s.

It is alleged that, in the early 1980s, some Llofficials began a recruitment programme
to enrol new Names to help capitalise Lloyd priorthe expected onslaught of APH
claims. This allegation became known as “recruitdtlute”; in other words, recruit
Names to dilute losses. When the huge extent adsasbis losses came to light in the
early 1990s, for the first time in Lloyd's histoigrge numbers of members refused or
were unable to pay the claims, many alleging tlnaty twere the victims of fraud,
misrepresentation, and negligence. The opaquemsysteaccounting at Lloyd made it
difficult, if not impossible, for many Names to lisa the extent of the liability that they
and their syndicates subscribed to.

The market was forced to restructure. In 1996 thgoong Lloyd was separated from its
past losses. Liability for all pre-1993 businesswampulsorily transferred into a special
vehicle called Equitas at a cost of over $21 hillamd enormous personal losses to many
Names.

Lloyd then instituted some major structural changésrporate members with limited
liability were permitted to join and underwrite urance. No new “unlimited” Names can
join (although a few hundred existing ones remaiR)nancial requirements for
underwriting were changed, to prevent excess umiterg/that was not backed by liquid
assets. Market oversight has significantly incrdaliehas rebounded and started to thrive
again after the September 11 attacks, but it hasegained its past importance as newly
created companies in Bermuda captured a large shéne reinsurance market.

3.2  The Structure of Lloyd

Lloyd is not an insurance company. It is an insoeamarket of members. As the oldest
continuously active insurance marketplace in thddyd.loyd has retained some unusual
structures and practices that differ from all othresurance providers today. Originally



created as an unincorporated association of siirsgrimembers in 1774, it was
incorporated by the Lloyd's Act 1871, and it isreatly governed under the Lloyd's Acts
of 1871 through to 1982.

Lloyd itself does not underwrite insurance businésaving that to its members. Instead
the Society operates effectively as a market reéguylaetting rules under which members
operate and offering centralised administrativeises to those members.

3.3 COUNCIL OF LLOYD

The Lloyd's Act 1982 defines the management stractund rules under which Lloyd

operates. Under the Act, the Council of Lloyd ispensible for the management and
supervision of the market. It is regulated by tiveaRcial Services Authority (FSA) under

the Financial Services and Markets Act 2000.

The Council normally has six working, six exterald six nominated members. The
appointment of nominated members, including thathef Chief Executive Officer, is
confirmed by the Governor of the Bank of Englantde Wworking and external members
are elected by Lloyd members. The Chairman and ephbairmen are elected annually
by the Council from among the working members & touncil. All members are
approved by the FSA.

The Council can discharge some of its functionedlly by making decisions and issuing

resolutions, requirements, rules and byelaws. Than€il delegates most of its daily

oversight roles, particularly relating to ensurthg market operates successfully, to the
Franchise Board.

The Franchise Board lays down guidelines for afidsgates and operates a business
planning and monitoring process to safeguard highdards of underwriting and risk
management, thereby improving sustainable profitpband enhancing the financial
strength of the market.

3.4 BUSINESS AT LLOYD

There are two classes of people and firms activel@atd. The first are Members, or

providers of capital. The second are agents, bsplkard other professionals who support
the Members, underwrite the risks and represensidaitcustomers (for example,

individuals and companies seeking insurance or ramie companies seeking

reinsurance).



Coverholders are an important source of businessLfoyd. Their numbers have

increased steadily in recent years, and there aneabout 2,500 Lloyd's coverholders
producing around 30% of Lloyd's premium income egehr. The balance of Lloyd's
business is distributed around the world throughetwork of brokers. Coverholders
allow Lloyd's syndicates to operate in a regiorcauntry as if they were a local insurer.
This is achieved by Lloyd's syndicates delegatihgirt underwriting authority to

coverholders. A coverholder can have full or lidiguthority to underwrite on behalf of
a Lloyd's syndicate.

It will usually issue the insurance documentatiord avill often handle claims. The
document setting out the terms of the coverholddekegated authority is known as a
binding authority.

Lloyd is not publicly traded, though some of itsmieers are listed companies, such as
Hiscox Ltd, Catlin Group Ltd and Hardy UnderwritiBgrmuda Ltd.

Lloyd's capital structure, often referred to as @tain of Security, provides financial
security to policyholders and capital efficiency tmembers. The Corporation is
responsible for setting both member and centraltalajevels to achieve a level of
capitalisation that is robust and allows membeegpibtential to earn superior returns.

There are three 'links' in the chain: the fundghafirst and second links are held in trust,
primarily for the benefit of policyholders whose nt@acts are underwritten by the
relevant member. Members underwrite for their owooant and are not liable for other
members' losses.

Lloyd's syndicates write a diverse range of posicidoth direct insurance and
reinsurance, covering casualty, property, marinergy, motor, aviation and many other
types of risk. Lloyd has a unique niche in unusspécialist business such as kidnap and
ransom, fine art, aviation, marine, and other iasaes.

4.0 Conclusion

Lloyd is not an insurance company. It is an insoeamarket of members. Lloyd has
some unusual structures and practices that diféen fall other insurance providers today.
Lloyd itself does not underwrite insurance businésaving that to its members. Instead
the Society operates effectively as a market reéguylaetting rules under which members
operate and offering centralised administrativeises to those members



5.0 Summary

Lloyd serves as a partially-mutualised marketpléarethe multiple financial backers,
underwriters, or members, whether individuals ampoacations. They come together to
pool and spread risk. Unlike most of its compesitor the insurance and reinsurance
industry, it is not a company.

6.0 Tutor-Marked Assignment
Discuss the historical development and Businesdoyd’s.

7.0 References/Further Readings

Visit www.Lloyd.org
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3.0 INTRODUCTION

The very foundation of a contract of marine insegagits on the principle of uberrimae fidei, that i
the principle of utmost Good Faith.

This is not only applicable to marine insurance #igb to insurance generally. A contract of marine
insurance is a contract based upon the doctringnodst good faith, and failure of either of thetjesr
to observe this principle may lead to the conttethg voided at the instance of the aggrieved party

In other words, marine insurance law imposesoaarriding duty of honesty that goes well
beyond a mere absence of bad faith and appliestto fiarties to the insurance contract dndir
agents.

2.0 OBJECTIVES

At the conclusion of this unit, you should be alhelerstand the principle of utmost good
faith in marine insurance.

3.0 MAIN CONTENT

3.1 Relationship Between Utmost Good Faith And Dutpf Disclosure

The duty of disclosure is admittedly closely retate the doctrine of utmost good faith. The duty of
disclosure stems from the principle of utmost géaith and not vice versa. This however, does not
mean that the two notions are synonymous covehegsame ground. They may well overlap, but
as the duty of utmost good faith is the source fiehich the duty of disclosure originate, it has to
be the wider and more potent of the two conceptfirédach of the duty of utmost good faith is
generally established by proof of non-disclosarenisrepresentation. S€arter v Boehm (1766) 3
Burr 1905.



It is the obligation on the part of the assuredbserve utmost good faith in dealing with the
insurer that compels him to disclose every mateciatumstance which is known to him.

Section 19 and 20 of the Marine Insurance Act 2@®¢pses a duty of disclosure on the
assured. The assured must disclose to the ingwery material circumstances which in
the ordinary course of business, ought to be knmamm. Failure to discharge this duty,
entitles the insurer to avoid the contract.

A circumstance is material if it would influenceetfjudgment of a prudent insurer in
fixing the premium or determining whether to take risk. Whether any circumstance
that is not disclosed is material or not is a goestf fact.

The following are examples of material facts whiehst be disclosed:

1. The fact of previous proposals of the prospectigeiied or his business partners rejected by

other insurers. See Locker and Woolf Ltd v Westasstralian Insurance Co.(1936) 1 KB

408

The nature, if any, of a criminal offence ever catted by the proposer.

Previous losses suffered by the proposer.

Nationality of the prospective insured.

whether the ship was missing at the time the riak placed,

that the ship had gone into port for repairs atclramencement of the voyage;

that the ship had gone aground and was leaking;

the age of the vessel;

. that the vessel was to be towed up and down river;

10 that two scows were towed together, rather thaglgin

11.that the vessel was generally weak and did not haseztificate required under
the Nigerian Merchant Shipping Act; and

12.the unfavourable claims history of the insured.

©ONOUTHRON

In the absence of any inquiry, the following circstamces need not be disclosed:

any circumstance that diminishes the risk;

2. any circumstance that is known to the insurer;

3. any circumstance as to which information is wailsgdhe insurer; and

4. any circumstance the disclosure of which is supeus by reason of any express
5. warranty or implied warranty.

=

3.2  Disclosure To Agent of Insurer

The assured must disclose to the insurer every rahtiact known to him, but where the
insurance is effected for him by an agent, sucmageust also disclose to the insurer every
material circumstance known to him or which in trelinary course of business ought to be
known by, or have been communicated to him.



An insurer is bound by a disclosure of represeniato its agent, and such a disclosure shall be
deemed to be a disclosure or representation tetineipal provided that the agent was acting

within the scope of his authority. The disclosuresty however, be disclosure at the inception of
the contract since the duty of disclosure arisdg anthat time. See Northern Assurance Co. Ltd

v Idugboe (1966) 1 All NLR 88.

The court has held that the knowledge of the agenthe knowledge of the insurer and,
accordingly, the insurer could not repudiate lidpil See Bawden v London, Edinburgh and
Galsgow Assurance Co (1892) 2 QB 534

3.3  Utmost Good Faith and Misrepresentation

The principle of utmost good faith imposes on bwthhe contract of marine insurance a
duty not to misrepresent facts. Every material@spntation made by the insured or the
insured's agent to the insurer during the negonatifor the contract and before the
contract is concluded must be true.

A representation is material if it would influenti®e judgment of a prudent insurer in

fixing the premium or determining whether to take tisk. Whether any representation is
material or not is a question of fact. A represeoiamay be as to a matter of fact or as to
a matter of expectation or belief. A representatiaay be withdrawn or corrected before
a contract is concluded.

Where there is a misrepresentation of material fahether fraudulent or innocent, the party misled
is at liberty to avoid the contract. See Peek v &urf1873) L.R 6 H.C 377. In Demetriades and
Company v Northern Assurance Company(1925) Lloyg R&5. Bamidele & Another v Nigerian
General Insurance Co. Ltd (1973) 3 UILR 418.

An assured who procures an agent to effect ananseron his behalf, will be held liable for the

consequences of any misrepresentation made bygtre.aHe will also be held liable for the failure

of the agent to disclose material facts. See Nomthssurance Co. Ltd v Idugboe(Supra).

The misrepresentation or non-disclosure of matarfakmation obtained by an insurer’s agent binds
the insurer provided the agents had acted withénsitope of his authority. See Golding v Royal
London Auxiliary Co. Ltd (1914) 30 T.L.D 350.

The effect of non-disclosure or misrepresentatiba material fact will render the contract voidable
at the instance of the party misled. The insurdrivei at liberty to either repudiate liability urrdine
policy and discountenance any claim made thereowaove its right to avoid the contract and treat
the contract as valid.

4.0 Conclusion

The insured is obligated to disclose to the inswreery material circumstance. A
circumstance or fact is material if it would affesither the premium or the decision to



accept the risk. The disclosure must be made bef@econtract is concluded. Where
insufficient information is given, it will be a caf non-disclosure. Where inaccurate
information is supplied, it is misrepresentatiomeTconcept of materiality is crucial to
disclosure, but what is material and would induceradent insurer to contract is a
guestion of fact.

Representations are not limited to questions df bat can also relate to expectations or
beliefs although the latter are deemed to be tfumade in good faith. A material
misrepresentation entitles the insurer to avoidcth@ract.

5.0 Summary

The assured is expected to disclose all materigts fainown to him and within his
knowledge in the ordinary course of business. Tikarer and his agents are also required to
disclose all material facts within their knowledge.

6.0 Tutor-Marked Assignment

With the aid of the relevant statutory provisionsd gudicial decisions, discuss the
concept of utmost good faith in marine insurance.

7.0 References/Further Readings

Indira Carr (1999). Principles of International dealLaw, (3° Edition). Cavendish
Publishing Limited

Funmi Adeyemi (1992), Nigerian Insurance Law® (Edition). Dalson Publication
Limited.
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4.0 INTRODUCTION

The principle of indemnity is one of the generainpiples of insurance. A right of
Indemnity is an incident of certain legal relatibips, and may arise either from contract
express or implied from an obligation resultingnfrahe relationship of the parties or
statutes.

The principle of indemnity applies on the occureioé a certain insured event, and the
insured makes a case for a claim. The principledémnity seeks to restore the insured,
who has suffered a loss to the financial positidriclv he was before the occurrence of
the event which has caused the loss.

2.0 OBJECTIVES

At the conclusion of this unit, you should be abielerstand the principle of Indemnity,
and the applicability of the principle to lossesnarine insurance.

3.0 MAIN CONTENT

3.1 The Legal Consequence of Indemnity

Indemnity principle introduces some degree of wetyao insurance agreement. Insurers
do measure their financial obligations to theiewots, and the insured do measure their
claim against the insurers and to commence anmati@ase of disparity in the claims.



Once the insurer pays the full claim, the insuserat liberty to transfer other rights
against third party to the insurer. See the comnoéntord Blackburn in Burnard v
Rodochanachi (1882) 7 App Cas. 333.

A claimant will have full indemnity if the amountyjal is the exact financial amount that
the subject matter was worth before the loss. Whatimplies is that the exact amount of
a claim payable must have been determined beferedturrence of the loss.

3.2 Indemnity In Total Loss

The Marine Act, 1961 provides for indemnity in theent of a total loss. Total loss includes

physical destruction of the subject-matter insusgdire or by enemy or where a ship is lost and
after a lapse of reasonable time and no news oh&eing been received, an actual total loss is
presumed. If the policy is a valued policy, the swga of indemnity is the sum fixed by the

policy. In the case of an unvalued policy on thbeohand, the measure of indemnity is the
insurable value of the subject-matter insured.

3.3 Indemnity In Partial Loss
The measure of Indemnity in the case of a padss bf a ship is as follows:

(@) Where the ship has been repaired, the assuretitiseto the reasonable cost of the repairs,
less the customary deductions, but not exceediagstm insured in respect of any one
casualty.

(b) Where the ship has been only partially repaireg assured is entitled to the reasonable cost
of such repairs, computed as above, and also tanteemnified for the reasonable
depreciation, if any, arising from the unrepairedndge, provided that the aggregate amount
shall not exceed the cost of repairing the wholaalge computed as above.

(c) Where the ship has not been sold in her damagticiang the risk, the assured is entitled
to be indemnified for the reasonable depreciatitsirgy from the unrepaired damage, but not
exceeding the reasonable cost of repairing suctagaras computed above.

3.4 Partial Loss Of Freight
Where there is a partial loss of freight, the measdi indemnity is such proportion of the sum fixed
by the policy as the insurable value in the casenafinvalued policy, as the proportion of freigist|

by the assured bears to the whole freight losthiyassured bears to the whole freight at the fisk o
the assured under the policy.

3.5 Partial Loss Of Goods And Merchandize

Where there is a partial loss of goods and merdhenthe measure of indemnity is as follows:



(v)

Where part of the goods, merchandize or other niesansured by a valued policy is
totally lost, the measure of indemnity is such prtipn of the sum fixed by the policy as
the insurable value of the part lost bears torkarable value of the whole, ascertained as
in the case of an unvalued policy.

Where part of the goods, merchandize, or other atues insured by an unvalued policy
is totally lost, the measure of indemnity is thsurable value of the part lost, ascertained
as in the case of total lost.

Where the whole or any part of the goods or merdizaninsured has been delivered
damaged at its destination, the measure of danfagdemnity is such proportion of the
sum fixed by the policy in the case of a valuedayolor of the insurable value in the case
of an unvalued policy, as the difference betweengitoss sound and damaged valued at
the place of arrival bears to the gross sound dalue

Gross value, means the wholesale price, or if tleer® such price, the estimated value,
with in either case, freight, landing charges, duaty paid before hand.

3.6 Indemnity and Doctrine of Constructive TotalLoss

The principle of constructive total loss is apgiilsawhere the insured has a right to abandon the
subject-matter insured and claim for a total lédsandonment is a voluntary cession by the insured
to the insurer of what remains in the subject-maiteured, together with all proprietary rights and
remedies in respect thereof. Professor Oluseguaokdarnoted that the principle of abandonment is
part of every contract of indemnity, and that whemehere is a claim for absolute indemnity under a
contract of indemnity, there must be an abandonmenie part of the person claiming indemnity of
all his rights in respect of that for which he riges indemnity. See Rankin v Potter(1873) L.R.6 H.L

3.7 Method of Providing Indemnity

Where there is a loss under a contract of indemthty insurer must is bound to put the
insured back in the position he occupies in respéthe thing insured before the loss.
Although the insurer reserves the right to declde method of providing an indemnity,
but in practice, the insurer always allows the sssuo decide on the method of
settlement he desires, but reserves the optiorrdeph or reject. The following are the
recognized methods of providing indemnity, and ¢hexe:

(1)

(ii)
(iii)
(iv)

Cash Payment
Repair
Replacement
Reinstatement



4.0 Conclusion

The principle of indemnity is aimed at restoring tinsured, who has suffered a loss to
the financial position which he occupied before tbss. Except in life and personal

accident insurance, all classes of insurance angrasi of indemnity. The reason is that
the insurer’s liability is only limited to the aetuloss. Indemnity principle introduces

some amount of certainty to insurance agreement.

5.0 Summary

We have in this unit discussed the principle ofeimaity in law of insurance, and its
applicability to different losses in marine insuran The principle of indemnity is

important to marine insurance as well as othersela®f insurance with the exception of
life and personal accident insurance.

6.0 Tutor-Marked Assignment

Consider the applicability of the principle of imdeity to the contract of marine
insurance.

7.0 References/Further Readings

Indira Carr (1999). Principles of International dealLaw, (2° Edition). Cavendish
Publishing Limited

Funmi Adeyemi (1992), Nigerian Insurance Law’ (Edition). Dalson Publication
Limited.

Professor Olusegun Yerokun: Insurance Law in Naeiligeria Revenue Projects
Publication.
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5.0 INTRODUCTION

Another established principle of marine insuran@v lis insurable interest. A

consequence of marine insurance being a contractdeimnity is that the person for
whose benefit the insurance policy is effected bagxpects to acquire an insurable
interest in the property, otherwise the contracingtirance is void. This requirement of
insurable interest is a statutory creation and afgwicable in marine insurance.

2.0 OBJECTIVES

At the conclusion of this unit, you should be abtelerstand the principle of insurable
interest as it relates to marine insurance.

3.0 MAIN CONTENT

3.1 Nature of Insurable Interest

The main feature which distinguishes an insurarmestction from a wagering contract
is that the insured is required to have an inserabterest in the subject-matter of
insurance. A man is said to have an insurableastan a thing if he will benefit from its
existence and be prejudiced by its loss. See Lucer@awford (1806) 2 Bos. &
P.N.R.269.

For an interest to be insurable, it must be pecyraad legal in nature. Sentiment must
not be the basis of an insurable interest, andiritexest must be one which can be
enforced or protected by legal process. See MaocalNarthern Assurance Co. (1925)
AC 619.



Furthermore, interest must be real and subsislihg.insured can only insure in respect
of a risk which is capable of being assessed.

3.2 Insurable Interest In Marine Insurance

Marine Interest ranges from the interests of ownlirgrs and financiers of a ship to interests in
goods carried by sea or the interests of the crea ship. Any person who is interest in marine
adventure has an insurable interest in the propertyterest connected with such an adventure.

In marine policies, a person having an interegihénsubject-matter of insurance may insure on behal
and for the benefit of other persons interestedi@lsas for his own benefit. Section 16 of Marine

Insurance Act 2004. The insured may recover in &ad his own interest, subject to the limit

stipulated in the policy and any amount obtainedxoess of his own insurable interest will be held
in trust for those other parties on whose behatideacted.

A person is interested in a marine adventure wieestéinds in any legal or equitable relation to the
adventure or to any property at risk therein inseguence of which he may benefit by the safety or
due arrival of insured property or may be prejudibg its loss, or damage thereto or by the detentio
thereof or in respect of which he may incur a lighiSee section 7 of Marine Insurance Act 2004

Where the subject-matter insured is mortgagedjrtbggagor has an insurable interest in the full
value of the property and the mortgagee has amabkuinterest in respect of any sum due or to
become due under the mortgage. A mortgagee, cawsignother person having an interest in the
subject-matter insured may insure on behalf andéwefit of other persons interested as well as for
his own benefit. But the creditors of a ship-owhave an insurable interest only in the freight and
not in the ship itself.

In marine insurance, insurable interest need nist akthe commencement of the policy provided the
assured has a reasonable expectation of acquiiciy an interest. However, interest must exist in
favour of the assured at the time of loss otherttisénsurer will not be held liable.

3.3 Insurable Interest and Insurable Value

A person may not insure in excess of the valuei®firfterest in the subject-matter of
insurance. Subject to any express contrary pravigip valuation in the policy, the
insurable value is measure in the following manner:

()  Ship

In insurance of steamship, the insurable valuauded the value of machinery
in the ship, boilers, and coals and engine stdreamed by the assured. In the
case of a ship engaged in a special trade, thealksuvalue includes the
ordinary fittings requisite for that trade , ingal in the ship at the of the risk,
including her outfit, provisions and stores for thiicers and crew, money



advanced for seamen’s wages, and other disburseniérdny) incurred to
make the ship fit for the voyage or adventure cmplated by the policy plus
the charges of insurance upon the whole.

(i)  Freight

In insurance on freight, whether paid in advancetherwise, the insurable
value is the gross amount of the freight at th& of the assured, plus the
charges of insurance.

(i)  Goods or Merchandise

In insurance on goods and merchandise, the inguvable is the prime cost of
the property insured, plus the expenses of andlaetal to shipping and the
charges of insurance upon the whole.

4.0 Conclusion

Insurable interest is a legal requirement founded public policy distinguishing
insurance from a wagering contract. It is the mserof a person in a thing to whom
advantage may arise or prejudice happen from tleeimistances which may attend it. It
needs to be noted that the principle of insurabterest is defined under the Marine
Insurance Act 2004 in term of an adventure, thathis insurable interest of a person in
marine adventure.

5.0 Summary

In this unit, we have stated that an insured masetan insurable interest in the subject-
matter of the insurance, otherwise the contramsirance is void. Furthermore, we have
also mentioned that for an interest to be insurablaust be pecuniary and legal.

6.0 Tutor-Marked Assignment
Discuss the legal principle of insurable interestniarine insurance.
7.0 References/Further Readings

Indira Carr (1999). Principles of International dealLaw, (3° Edition). Cavendish
Publishing Limited

Funmi Adeyemi (1992), Nigerian Insurance Law® (Edition). Dalson Publication
Limited.

Professor Olusegun Yerokun: Insurance Law in Ngeiligeria Revenue Projects
Publication.
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INTRODUCTION

of a marine contract not embodied in a marine polic

The document that contains the terms and conditairtbe Marine Insurance entered into between
the insurer and the insured is called a “Marindddl A marine policy is the formal instrument that

provides legally valid evidence e insurance contract.

There are various types of Marine insurance pdicidey are categorized in various ways. They
may be "time" policy, voyage" policyyalued" or "Unvalued" policy, Open Cover policynch

“floating" policy.

2.0

At the

OBJECTIVES

end of this unit, you should be able to:



» ldentify the different types of marine insurancdiqes
e State the contents and assignment of a marineansearmolicy

3.0 MAIN CONTENT

3.1 Types of Policy

Valued Policy

A valued policy is one which specifies the agresdevof the subject matter insured in the valuation

clause. In the absence of fraud, the value fixettidoypolicy between the insurer and the assured, is
conclusive of the insurable value of the subjaenitied to be insured, whether the loss is total or
partial. See section 29(2) of the Marine Insur#ete1961.

The value agreed between the insurer and the dskes not necessarily reflect the actual or real
value of the goods. Sometimes, the agreed valudeiags than the actual value of the goods, or
the agreed value of the goods may be greatertibactual value of the goods. Where the agreed
value exceeds the real value, the assured neddslase this to the insurer. Failure of which may
be regarded as a non-disclosure of a materialSaetMathie v The Argonaut Marine Insurance
Co Ltd (1924) 18 LIL Rep 118, Piper v. Royal ExcharAssurance (1932) Lloyds Report
103, lonides v Pender (1874) L.R. 9Q.B. 531.

A valued policy need not contain the words "valaég so long as there is a specific agreed
value proposed by the assured and accepted mgtieri In the absence of fraud, the valuation is
binding upon the insurer. The fact that a los®ialtor partial under a valued policy does
not automatically translate to the assured recaythe value stated in the policy.

Unvalued Policy
According to S.30 of the Marine Insurance Act 2084 unvalued policy is defined as:

“An unvalued policy is a policy which does not spigcthe value of the

subject-matter insured, but, subject to the limit the sum insured, leaves
the insurable value to be subsequently ascertaimedhe manner specified
in section18 of this Act."

Where there is a total loss under the unvaluedatypdihe insurer pays a sum equal to the
insurable value of the subject matter insured. vidhee used is that of the insured property at
the inception of the risk, not at the time of Io0See Wiliams v Atlantic Assurance Co Ltd
(1933) 1K.B. 81

Where the risk is subscribed to by more than osarén, each insurer is liable for such
proportion of the measure of indemnity as the arnbissubscription bears to the insurable



value. See Kyzuna Investments Ltd. v. Ocean M&vintial Insurance Association (Europe)
(2000) 1 LI. Rep. 505

In any instance, what constitutes a valued or weghpolicy would depend to a large extent
on the actual words of the policy. Clear words e$diption of the value or valuation are
required.

Floating Policy

In a floating policy, the insurance is describedyémeral terms leaving the name of the ship orsship
and other particulars to be defined by subsequeciadation.

The subsequent declarations may be made by endensemn the policy or in other customary
manner. In the absence of any contrary positiotiénpolicy, the declarations are expected to be
made in the order of dispatch or shipment.

A floating policy is useful in a contract where seal consignments of cargo are sent over a period
and the insurer does not have all the details sagtthe names of the ships on which the
consignments are to be shipped and the dates afhipenent at the time of taking out the policy.
The names of the ships, dates of shipments, andanes of the shipments will be declared by the
assured at the time of the shipment of the goods.

Once the values are declared, the amount of coxagtahle on the floating policy will be reduced
by that amount, and when the declared values add tige original amount, the policy will be run
off or written off.

The disadvantage of floating policies is that, thement the amount is exhausted, cover ceases
immediately and some of the cargo may not be caveffer the assured to remain covered, a
further floating policy may be required.

Open Cover Policy

An open policy is not a policy of marine insuranbef is merely an agreement whereby the
insured undertakes to declare every item that com#usn the scope of the policy cover in the
order in which the risk attaches. The insurer agraethe time of concluding the contract to
accept all valid declarations coming within the ge®f the cover up to the agreed limit for each
declaration.

Open cover policy are for import export of goodsl @nindicates the rates, terms and conditions
agreed upon by the insured and insurer to covecdinsignments to be imported or exported. A
declaration is to be sent alomgth the premium at the agreed rate by which treuiar will then
issue acertificate covering the declared consignment.

The court has held that a marine open cover pdkcgn example of a marine floating policy
provided the cover incorporates all the essendiafures of a marine policy. See National Insurance
Corporation of Nigeria v Power and Industrial Eregning Company Limited(1986)



Voyage Policy

A marine policy is a voyage policy if it uses thends “at and from” or “from” a
particular place to another place. See section 2th@® Marine Insurance Act 2004.
Voyage policy comes to an end at the conclusiaih@fvoyage. For a voyage policy there
is an implied term that the marine adventure wolinenence within a reasonable time and
if it is not, the insurer may avoid the contractess the insurer waived the right to avoid
or was aware of the circumstances causing the delay

In voyage policy, the limits of the risk arc defihby places and the subject matter of the
insurance is insured for only a particular voyage kagos to United States. For a proper

appreciation and understanding voyage policy wdl discussed under three headings
namely:

() Voyage policies on ship; (ii) Voyage policiasgoods; and (iii) Voyage policies on freight.

(i) Voyage Policies On Ship

In a voyage policy on ship, the attachment of risermally depends on whether the
voyage is described as being "from" a port oatat from" a port.

Where the voyage is being described as being "frarparticular place or port, then the
voyage must start from that place mentioned elsethlicy will not stand. The policy will
only cover the risk after the vessel has sailethftiee exact place mentioned in the policy.

On the other hand, if the policy stipulates thatitisk will run while the ship is on voyage
"at" and "from", that means the policy will stadnning while the ship is at the stipulated
destination; and it does not matter that the shag wot yet at the mentioned destination
when the contract was concluded. Whenever sheearthere, the policy will start running

provided, she arrives there in good safety. Thapbki means that she arrives there in good
physical safety.

In voyage policies on ship, where the ship is tbfsan a particular port and it sails from
another port especially another country, the paloyld not attach. See Bendel Insurance
Co. v. Edokpolor (1989) 4ANWLR (Part 118) 725. Sdekpolor and Co. Ltd V Bendel Ins.
Co. (1997) 2 NWLR (part 482) 131.

Similarly, where the ship sails to a different destion other than that specified in the

policy, the policy will not be upheld, the shipsaid to have changed voyage Section 46
and 47 of Marine Insurance Act LFN 2004

However, the insurer will only avoid liability whethe change of voyage is voluntary.
See Richards v Forestal Land, Timber and Plys @b(1942) 3 All ER 62.



The risk on ship ceases on her arrival at the pamed in the policy. This is when she
arrives at the place where ships of that tonnagekamd usually cast anchor. The ship
must be moored in the usual place and manner thatllow her to start discharging her
cargo before the risk can be said to have ceased.

ii. Voyage Policies On Goods

Just like the voyage policies on ships, the risk mat attach if the vessel on which the
goods are loaded sails from a port not specifigterpolicy or if the ship salils to a different
destination.

In a voyage policy on goods, transshipment may bewed depending on the
circumstances warranting it. If it is done for greservation of the goods, then it will not
determine the policy, especially where there isla@ady agreed liberty to do so. Where
however, transshipment does not put an end toiskeenvisaged and loss occurs during
the time of transshipment, landing or even reshipriteen the insurer will be liable. See
section 60 of the Marine Insurance Act LFN 2004

It is worthy of note that where the insurance golaontains a transit clause, the goods will
still be covered by the policy even though thers aveleviation.

In voyage policy for goods, the risk may termineaelier than in the general rule where
there is a "termination of contract of carriageluge in the policy.

ii. Voyage Policies On Freight

Freight has being defined under section 90 ofMiagine Insurance Act LFN 2004 as
including the profits derivable by a shipowner frtime employment of his ship to carry
his own goods or moveable, as well as freight pieyaly a third party, but does not
include passage money. It is divided into ordinfierght, chartered freight and owner's
trading freight.

Ordinary freight is the reward paid to the ownetta ship for carrying goods in his ship
to the delivery port. Chartered freight on its owlepicts the sum of money paid to the
shipowner by the charterer for the use of the ergiip for a voyage or for a specified
period of time. The owners trading freight mearest thddition to the cost of his own
goods carried in his own ship which the ship ovamarges at the port of delivery as the price
of carriage.

WARRANTIES IN VOYAGES POLICIES
In a voyage policy, certain warranties are impkad they include:

I. Seaworthiness of the ship. This implies that thp should be seaworthy at the
commencement of the voyage where the voyage iedavut in stages. A ship is



seaworthy when she is reasonably fit in all respeatithstand all the ordinary
peril(s) of the sea adventure up to its expectstihddon.

. Legality of the voyage. There is an lieg warranty that the adventure or voyage to
be embarked upon or contracted in the policyégallone, and is to be carried out in
a lawful manner. For instance, it is implied ttreg ship should not undertake any
illegal venture like trading with enemy, smugglimigpiracy. If the ship is used for
an illegal voyage, and there is a loss, the asstardot claim for any loss there
from.

ii. Deviation. The ship must not deviate from theyage contemplated. If she does,
the insurer will be discharged from his liabilitgin the time of such deviation.

Time Policy

Time policy isfor a definite period of time; a policy may be aiXed” time and voyage
policy. A specific date for the commencement amchieation of the risk must be stated
in the policy. A policy on ship is nowadays almwstariably insured for a period of time,
whereas cargo is usually insured by a voyage pofcgolicy for a period of time does
not cease to be a time policy merely because thedef time may be extended or
abridged pursuant to one of the policy’s contrdcfuavisions. See The Eurysthenes
[1977] 1 QB 49 (CA).

3.2 Contents of Policy

The First Schedule to the Marine Insurance Act4Xipulates five essential details that must
be specified in every marine policy as follows:

(@) the name of the assured or the person effectinmsiueance on his behalf;
(b) the subject matter and risk insured against;

(c) the voyage or period of time coddrg the insurance;

(d) the sum or sums insured; and

() the peril insured against

(H the name or the names of the insure

A marine policy must be signed by or on behalfhaf insurer, provided that in the case
of a corporate entity, the corporate seal maguscient. Where a policy is subscribed



by or on behalf of two or more insurers, each supson, unless the contrary be
expressed, constitutes a distinct contract withribared.

3.3 Assignment of Policy

The MIA provides that a marine insurance policyassignable, unless it contains terms
expressly prohibiting assignment.

Marine Insurance Law, recognizes the assignmeboibf the contract and the benefit under
it. Upon assignment of the policy, the originaluassl is replaced by the assignee.

Assignment of a marine insurance policy requiraagfer of the whole beneficial interest
therein. Transfer of interest in international coenoe usually connotes a transfer of
property in the goods, but it is an accepted pradti insurance that mere delivery without
an indorsement on the policy is inadequate to teartdle to the policy.

Assignment of the beneficial interest entitlesAlssignee to sue in his own name.

The effect of this is that the assignee takes #reefii of the assigned policy subject to the
insurer's equities and rights of set-off valid agathe original assured. Section 51(2) of the
Marine Insurance Act 2004 provides that the insisrentitled to make any defence arising out
of the contract which he would have been entittedhtke if the action had been brought
in the name of the person by or on behalf of whuoeblicy was effected.

Some defences that have been allowed include bofabk duty of utmost good faith by the
assured, breach of warranty, fraudulent claims, amthreak of war which renders the
assured an enemy alien thus barring the assuredr&covery. See William Pickersgill and
Sons Ltd. v. London & Provincial Marine and Genémalrance Co. Ltd. [1912]I3B. 614, The
Litsion Pride (1985)1 LI. Rep. 437, Bank of New 8olVales v South British Insurance Co. (1920) 4
Lloyd Rep 266.

The assured cannot assign his right to compenshatam a third party causing loss or he
will be liable to reimburse the insur&ee Colonial Versicherung AG v Amoco Oil Co.
(1997) 1Lloyd Rep 261

The contract of insurance entered into betweerp#rges could however contain certain
restrictions on assignment of the policy. As lormsgtlae restrictions are not against public
policy, they would be valid.

The Effect Of Assignment

where a marine policy has been assigned so aad® fhe beneficial interest in such
policy, the assignee of the policy is entitled siwe thereon in his own name. The
defendant (the insurer) is entitled to make angned arising out of the contract which he
would have been entitled to make if the action b@en brought in the name of the person
by or on behalf of whom the policy was effected



4.0 Conclusion

Marine insurance is a wide and detailed area ofirarece practice which is still
developing. Marine insurance law is still develapirecause many of the provisions of
the Marine Insurance Act have not been tested mcourts, and, there is scarcity of
Nigerian judicial decisions on that area of law.

5.0 Summary

Marine insurance is one of indemnity which the toull not admit unless it is embodies
in a policy. A policy is a document containing ttems and conditions of the marine
insurance contract between the insured and theeabsé valid policy must contain all
the essential details. A marine insurance policgsisignable under the Marine insurance
law.

6.0 Tutor-Marked Assignment

1. Write short notes on Valued Policy, Unvalued Pqli®pen Policy, Floating Policy,
Voyage Policy, and Time Policy.

2. How can a Marine Insurance Policy be assigmeler the law.

7.0 References/Further Readings

Indira Carr (1999). Principles of International dealLaw, (2° Edition). Cavendish
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Limited.
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5.0INTRODUCTION

Regardless of the sum stated in the policy, therets cannot recover more than his loss
unless the policy is a valued policy. In orderdoaver in the event of any loss, it must be
established that the loss was proximately causedh byarine peril insured against.

Section 56(1) of the Marine Insurance Act 2004 egply provides that unless the policy
provides otherwise, the insurer is liable for angsl proximately caused by peril insured
against, but not liable for any loss which is nabqimately caused by a peril insured

against.

There are various types of losses in marine ingaaand they are General Average
Loss, Particular Average Loss, Actual Total Losatial Loss, Constructive Total Loss.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

» |dentify the different types of losses in marinsurance.
* Understand the limitation to the recovery of lossemarine insurance.

3.0 MAIN CONTENT

3.1 General Average Loss



Section 67 of the Marine Insurance Act 2004, defigeneral average loss as a loss
caused by or directly consequential on a generata@me act, and includes a general
average expenditure as well as a general averagéca

It is caused by a general average act which iseatrpordinary sacrifice or expenditure
voluntarily and reasonably made or incurred in tiwfe peril for the purposes of
preserving the property imperiled in the commoneadure.See Birkley v. Presgrave
(1801) 1 East 220. The peril must be real andmaginary.

Where there is a general average loss, the losetithat of the party whose interest is
sacrificed alone. The person whose interest ictijraffected is entitled to a fraction of
the contribution, called a general average contioby from the other parties interested
in the adventure. The parties who may bear the heag include the ship owners or
charterers who have interest in the ship or freahthe case may be and shippers for
their interest in the cargo.

In the absence of express stipulation, the indareot liable for any general average loss
or contribution where the loss was not incurred floe purpose of avoiding, or in
connection with the avoidance of, a peril insurgdiast.

Where ship, freight, and cargo, or any two of thogerests are owned by the same
assured, the liability of the insurer in respecgeheral average losses or contributions is
determined as if those subjects were owned byrdifitepersons.

3.2 Particular Average Loss

Particular average losis a partial loss caused by a peril insured agawéth the
exception of general average and particular chamepartial losses (including salvage
charges) are particular average losses. A partiaNarage may also be suffered in
respect of a ship, for instance if a ship accidgntans into a submerged rock causing a
hole in its hull or damage to the engine. The adstepairing the hull or the engine
whichever is the case, is a particular average s8eton 65 of the Marine Insurance Act
2004.

3.3 Actual Total Loss

Where the subject matter insured is destroyed odesnaged as to cease to be a thing of the kind
insured, or where the assured is irretrievably idegrthereof there is an actual total loss. Seémec
57(4) of the Marine Insurance Act 2004 .ship which is so damaged that it cannot sabetaken

to a port for repairs can be described as totalty. IA ship which is sold by the master without
consulting the owners due to irreparable damagk b&ideemed to be totally lost. See Captain
J.A. Cates Tug and Wharfage Co., Ltd v Franklirutagsce (1927), 137 2.T 7009.



An insurer will also be liable for a loss in theseaof a missing ship which does not arrive at her
port of destination, and no news is received of &féer a reasonable period has elapsed. See
section 59 of the Marine Insurance Act 2004. Sest&mov Reed (1826) 6 B & C 19

There may be actual total loss of goods where ttegse to be available tbeir owner for any
purpose whatever, except, perhaps, as a wastdusereSee Cologan-v-London Assurance(1816)
5M & S. 447.

There is no total actual loss where the goods @rralthough damaged, without loss of species.
Glennie v London Assurance (1814) 2 M & S 371.

There is a total loss of freighthere Freight is payable on the delivery of the goatithe port of
destination, and there is a total loss of them fgeéorival there. There is a total loss of freigitere
the ship owner from angause whatever has been unable to transport thésgmotheir port of
destination.

3.4 Constructive Total Loss

There is a constructive total loss where the subjeatter insured is reasonably abandoned on account
of its actual total toss appearing to be unavoielabl because it could not be preserved from actual
total loss without an expenditure which would extés when the expenditure had been incurred. See
section 61 of the Marine Insurance Act 2004.

In particular, there is a constructive total losseve the assured is deprived of the possessiomsof h
ship or goods by a peril insured against, and itnkkely that he can recover the ship or goods as th
case may be, or the cost of recovering the shignods would exceed their value when recovered.

There is a constructive total loss in the casearhadge to a ship where she is so damaged by a peril
insured against, that the cost of repairing the aggnwould exceed the value tiie ship when
repaired.

In estimating the cost of repairs, no deduction is ¢ommade in respect of general average
contributions to those repairs payable by other @sigrbut account is to be taken of the
expense of future salvage operations and offatyre general average contributions to which
the ship would be liable repaired.

There is a constructive total loss in the case arhage to goods, where the cost of repairing the
damage and forwarding the goods to their destinatiould exceed their value on arrival.

Effect of Constructive Total Loss

Where, there is a constructive total loss the &sburay either treat the toss as a partial losabandon
the subject matter insured to the insurer and treatoss as a if it were an actual total loss.

It should be noted that if the assured abandonedeak and intends to claim under his
policy on the basis of constructive total loss, ikeaequired under section 63 of the



Marine Insurance Act 2004 to give to the insuretiaeoof abandonment of the thing
insured coupled with an intention to pass the witecthe insurer. Failure to give such a
notice will treat the loss as a partial loss.

3.5 Partial Loss
The measure of indemnity in relation to a damadéalis as follows:

I. If the ship has already been repaired, the inssredtitled to the reasonable cost
of repairs up to the limit of the sum insured ispect of any one accident.

. If the ship has only been partially repaired, thguged is entitled to the reasonable
cost of such repairs up to the limit of the sunmuiad in respect of any one
accident.

. If the repairs have not been effected on the smy, has not been sold in her
damaged condition, the assured is entitled to denmified for the unrepaired
damage provided this does not exceed the reasonabteof repairing such
damage. See section 70 of the Marine Insuranc@(zt.

Regarding partial loss of freight, unless the valaide otherwise, the measure of indemnity
in the case of a value policy is such proportiontte sum fixed by the policy as the

proportion of freight lost by the assured in r@ati to the whole freight at the risk of the

assured under the policy.

The measure of indemnity in respect of an unvahatidy depends on the insurable value of
the subject-matter of insurance. See section #edflarine Insurance Act 2004.

4.0 Conclusion

Losses in Marine insurance could be qualified dependn the circumstancesyder which they occur.
This accounts for types of losses in Marine Insaeahaw. An actual total loss refers to situation
where the position is dear and Constructive tatss$ Irefers to situation where a loss is inferred.

However, the failure of any claimant to succesgfeltablish a case ottaal total loss reduces such

claim to partial loss. Similarly failure tsuccessfully convince the court to draw inferende o
constructive total loss will in most cases reduseadh claim to partial loss. Constructive total Loss
however is not without the concept of notice ofrad@ment which is said to be given by the claimant

to entitle him to claim constructive total less

5.0 Summary

In order to establish a right of recovery, it isfundamental principle underlying
insurance contract that the loss must be showreteemotely caused by peril insured
against.



6.0 Tutor-Marked Assignment

Discuss the concept of loss as it relates to aohtf marine insurance.

7.0 References/Further Readings

Indira Carr (1999). Principles of International dealLaw, (2° Edition). Cavendish
Publishing Limited

Funmi Adeyemi (1992), Nigerian Insurance Law’ (Edition). Dalson Publication
Limited
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1.0 INTRODUCTION

In many cases an insured is sued for both covandduacovered claims, and damages.
Equally, is for an insured to be sued for damagegobd its policy limits. Not
surprisingly, when an offer is made to settle saatase within the potentially available
policy limits, the insured often wants to accep tifer so as to terminate any personal
exposure. At the same time, the insurer or insuneay claim that the entire case is
uncovered, that it may be able to defend the cagbat the settlement demand is just too
high. Conversely, there are cases where the indastsl there is little or no liability and
wants to vindicate itself.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustéd the rights of an insurer under the
contract of marine insurer.

3.0 MAIN CONTENT

3.1 Insurer’'s Rights and Obligations Concerning Settlenent.

The “cooperation,™no-action,” and “voluntary paymentglauses in liability policies
generally, allow an insurer to control the settlamef a claim. In fact, upon these
provisions, courts have recognized an insurerstrigp settle a claim even over its
insured’s objections. (See Maryland Casualty Camyperial Contracting Co. (1989) 212
Cal.App.3d 712, 720-721.)

Even though an insurer generally has the discrabocontrol settlement decisions, the
courts have imposed certain guidelines on the @rsum its decision making. For
example, in evaluating a settlement demand, tharénsmay not consider its own



coverage beliefs. Instead, the insurer must conthkedf as though it alone were liable for
the entire amount of the judgment. (Johansen v. §tate Auto Ass’n Inter-Ins.Bureau,
supra, 15 Cal.3d at p. 16.)

3.2 Right of Subrogation.

An insurer has the right to be subrogated to agiytithe exercise of which will diminish
the loss suffered by the insured. See Castellaireston (1883) 1 Q.B.D 380. The
insurer’s right to be subrogated is founded on ghaciple that once the insurer has
performed its obligation to the insured as regaetdement of claim, the insurer shall be
subrogated to all the rights of the insured in eespf the loss in question. The insurer
may recover damages from the ship owner or caaiebailee in the case of loss of
damage to the insured cargo. Recovery may alsobbained from third parties for
causing a damage to an insured ship.

The right of subrogation does not pass to an imaumgl the assured is indemnified and
discharged of all claims arising under the polgge Lion of Africa Insurance Co. Ltd v
Scanship (Nigeria) Ltd 1969 N.C.L.R 317.

The insured cannot by virtue of subrogation rigdtaver from a third party an amount
paid to a claimant on ex-gratia basis as ex-gmianent do not constitute indemnity in
law. Furthermore, where a policy contains clauseawerage or excess, the insurer must
over to the insured after recovering from a thiedtp an amount equal to the extent to
which the insured was his own insurer.

4.0 Conclusion

Although an insurer may have the right to contaitlement decisions, its exercise of this
right must be accompanied by considerations of gadt. Thus, while the insurer is
required by law to consider the insured’s inter@stsvaluating a settlement demand, the
reality is that the interests of the insured oftenflict with those of the insurer and the
insurer might not always consider the insured’srests before accepting or rejecting a
demand. Both the insurer and insured benefit framaaonable settlement within policy
limits. The insurer will save substantial defensesf and costs and preserve its policy
limits; while the insured will avoid personal lisiby, and preserve its business reputation
and relationships.

5.0 Summary

The insurers usually have the right to controllsetént decisions, the exercise of which
must be accompanied by consideration of good f@itite the insurer has performed its
obligation to the insured as regards settlementaoi, the insurer shall be subrogated to
all the rights of the insured in respect of theslmsquestion.



6.0 Tutor-Marked Assignment

Discuss the rights of an Insurer under the cohtreimarine insurance.

7.0 References/Further Readings

Indira Carr (1999). Principles of International d@ea Law, (2° Edition).
Cavendish Publishing Limited

Funmi Adeyemi (1992), Nigerian Insurance Law’" Edition). Dalson Publication
Limited
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6.0INTRODUCTION

The purpose of marine insurance is obviously tasethe assured with an indemnity for
loss of or damage sustained by the subject matseirad during the course of a marine
adventure. A 'marine adventure' occurs when ang, sfwods or other moveables are
exposed to maritime perils. The vast number ofscagech have come before the courts for
the purpose of determining the meaning and scopbeophrase ‘perils of the seas' have
clearly demonstrated the fact that the term isasosimple or as straightforward as it may
seem. Ships are often faced with the followingIpetinseaworthiness, wear and tear, fire
and explosion, negligence, barratry and wilful ioistuct.

2.0 OBJECTIVES

At the end of this unit, you should be able to ustind the various perils ships often
encounter on the sea.

3.0 MAIN CONTENT

3.1 Definition of Perils of the Sea

Terms such as “marine risks”, “the hazards of #&&’ shave been construed by the courts
as synonymous with perils of the seas. It is ddfae “Every accidental circumstance not the
result of ordinary wear and tear, delay, or ofdbeof the assured, happening in the course of
the navigation of the ship, and incidental to teigation, and causing loss to the subject-
matter of insurance”.



The term 'perils of the Seas' usually brings uppibure of a turbulent sea, violent storms,
forceful gale, hurricanes, excessive squalls, tsiinErge washes of waves, collision,
stranding, tempestuous weather or perils pecui#ing sea or to a ship at sea and which
could not have been avoided by the exercise obredde care. See Canada Rice Mills
v Union Marine (1941) AC 55.

An interesting meteorological account of range @ather conditions which a ship
could encounter during the course of a voyage was ¢py Justice Mustill in the case of The
Miss Jay Jay(1985) 1 Lloyd's Rep 264 @ 271. Tipesyof weather to which a ship may be
exposed to were categorized as follows: -

() Abnormally bad Weather;
(i) Adverse Weather;

(i) Favourable Weather; and
(iv) Perfect Weather.

Indeed, it is impossible to attribute a loss tailp®f the Seas' if the weather conditions to
which the ship was exposed to at the time of la&se favourable or perfect. In such a
situation some other cause or causes such as wndeaess., wear and tear, or the-willful
misconduct of the assured would most probably tled@esponsible for the loss.

Note thatthe term "Perils of the Sea" does not cover evetidant or causality which may
happen to the subject matter of the insurance erséfa. It must be a peril "of the Sea.
Furthermore, it is not every loss or damage of Wiihe sea is the immediate cause that is
covered by these words. They do not protect, fanmgte, against that natural and
inevitable action of the winds and waves which ltesa what may be described as wear and
tear. See The Xantho (1887) 57 LT 701, Cullen antkB1816) 5 M & S 461

Note that the perils of the sea does not protetstipowner from damage or loss from
events that are not peculiar to the sea or to @ ahsea. So where goods are destroyed
due to rats on board a ship, or due to cargo bdiogped upon them during loading, the
shipowner will be unable to escape liability. Sesatiton Fraser and Co v Pandorf and
Co (1887) 12 AC 518, Scott v Marten (1916) 1 AC 304

3.2 Perils of the Sea and Negligence

It is always implied in every contract of affreightrbéhat the shipowner will use due care and
skill in navigating the ship and carrying goods. Ske Xantho (Supra).

Furthermore, there is also a duty on the part ofntlaster representing the shipowner, to take
reasonable care of the goods entrusted to himmeotly in doing what is necessary to preserve
them on board the ship during the ordinary incidenv@fage, but also in taking reasonable



steps to prevent their loss, destruction or detation, by reason of accident. See Notara v
Henderson (1872) 26 LT 442.

A loss proximately caused by a peril of the Seaddcbe as a result of the negligence of the
master, crew, pilot charterer, shipowner, repairewjireeer, stevedore, or any person. See
Hamilton, Fraser & Co v Pandorf & Co (Supra).

Provided that the loss is proximately caused by msured against, an assured may recover
for the loss even though the loss would not have éagg but for the misconduct or negligence
of the master or crew.

3.3 Perils of the Sea and Barratry

Whenever a ship is lost at sea by reason of thg ehseawater, barratry and a peril of the
seas are often pleaded in the alternative as cafidess. This is because sea water could
accidentally or fortuitously enter a ship and caasass, or could be invited to enter a ship to
cause a loss. In the case of the former, the acfidhe winds and waves i.e. Perils of the

Seas, would be regarded as the proximate causepfwhilst in the latter, either barratry or

willful misconduct on the part of the shipowner wbbe considered as the proximate cause
of loss.

In any event, Scuttling a ship, whether done witlwaghout the knowledge or consent of
the shipowner is not a peril of the seas. See SavhDemas (1924) 18 Lloyd’s Rep 211.

Note that the distinction between a peril of thessend barratry is well defined. The former
is a fortuitous act, while the latter is an intentl act committed by a person, the master
or crew.

3.4 Perils of the Sea and Unseaworthiness

The seaworthiness of a ship is frequently brougfiat guestion and raised as a defence by an
insurer whenever a claim is made for loss of or algensustained by the subject matter
insured by reason of either the entry of sea waterthe ship or the violent action of the
elements. It is to be noted that, regardless omtitere of the subject matter insured, an
insurer always has the right to plead unseawordisims a defence to an action brought by
an assured claiming that perils of the sea hasdahe loss or damage.

A seaworthy ship could be described as one wldcteasonably fit in all respects of

encountering the ordinary perils of the seas of ddeenture insured. This necessarily
means that if she is incapable of enduring evemtbst ordinary of sea perils, she cannot
be said to be seaworthy and, consequently' thedassot be attributed to perils of the

Seas.

On the subject of weather conditions, a ship iseetqal to be able to deal adequately with
adverse as well a favourable weather. Adverse wetdlis within the scope of ordinary perils



of the seas if it is a weather which could reaslyriad foreseen that the vessel might encounter
or, the voyage in question.

3.5 Fire and Explosion

As explosion is now specially recognized as an negduperil. The question, which had so
troubled the courts in the past as to whether it vsatudled within the term ‘fire', is now
academic. Se6&eorge Kallis V success insurance Limited [198Bl®¥d's Rep 8.

The question as to whether a loss or damage sastas a result of a fire which hasarted as

a result of the negligence of master or crew iy by the peril of ‘fire' was examined in
Busk v Royal Exchange Assurance Co (1970) 2 Lloig#p 386. In that case, Justice Bayley
observed thus:

“There is no authority that says that the undeessitare liable for a loss, the
proximate cause of which is one of the enumeratd,rbut the remote cause of
which may be traced to the misconduct of the masigmariners.”

In the Bell of Portugall®70) 2 Lloyd's Rep 386, the court held thkgctrician's negligence
did not defeat the plaintiffs’ right of recoveryden the policy.

4.0 Conclusion

The main risks insured against in a marine polieysdated in the "perils" clause which is
often supplemented by "specially to cover" clauseggstricted by provisions eliminating one
or more of the insured risks. Among the perilshaf seas that are deemed to be covered
under a marine policy are extraordinary action loé twind and wavers, collision
foundering, stranding on rocks and iceberg. Noteced are ordinary wear and tear and
losses which can be anticipated as regular incsdefindea carriage or navigation.

Finally, the assured can take solace in the mensoance polices so as to provide sufficient
palliative measures for them in case of huge lossesrded during the course of carriage
of goods by sea or even navigation.

5.0 Summary

Generally, the shipowner has the obligation to enghat the ship is fit in design and
structure, and must be equipped to encounter ardpexils likely on the particular route
to her destination at that time of the year.

6.0 Tutor-Marked Assignment

Discuss the principle of insurable perils in marim&urance.
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