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INTRODUCTION

POL 701: Elementsof politics is a one-semester course in the first
year of Post Graduate Diploma (PGD) degreepotitical science. Itis

a three-unit credit course designed to introducelesits to the basic
elements of politics. The course prepares stgdefur the basic
understanding of the principles of politics.

This Course Guide provides students with the ssary information

about the contents of the course and theenm#t they will need

for a proper understanding of the subjecttenalhis includes theories
of the state, power, sovereignty, law, citizensdm political obligation.

Students need to understand these to be able tece the specific

issues they will follow in subsequent units. logisovides some guidance
on the way to approach your tutor-marked assignsnéTMA).

COURSE DESCRIPTION

This course is designed to give students an inkdeptierstanding of the
principal aspects of politics, especially the natand scope of politics.
The course will also discuss the basic conceptdarmgliage of political
discourse with particular emphasis on politicstestand nationalism,
citizenship and the state, law and its accoutrespgrawer, sovereignty,
law, citizenship and political obligation.

COURSE AIM AND OBJECTIVES

The general objective of this course is to provaddan-depth analysis of
knowledge of the basic elements of politics.

At the end of this course, students should be table

a) Explain the conceptual basic elements of politics.

b) Identify and analyze such key concepts as powegersgnty, law,
citizenship etc

c) Discuss the various theories of the state.

WORKING THROUGH THE COURSE

To complete the course, you are required to reagdtiidy units and other
related materials. You will also need to undertpiactical exercises for
which you need a pen, a note-book, and other nadgehat will be listed
in this guide. The exercises are to aid you in ustdading the concepts
being presented. At the end of each unit, you keéllrequired to submit
written assignment for assessment purposes.
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At the end of the course, you will be expected tibana final examination.

THE COURSE MATERIAL

In all of the courses, you will find the major coomgnts thus:
1) Course Guide

2) Study Units

3) Textbooks

4) Assignments

STUDY UNITS

There are 16 study units in this course. They are:

Module 1

Unit 1
Unit 2
Unit 3
Unit 4

Module 2

Unit 1
Unit 2
Unit 3
Unit 4

Module 3

Unit 1
Unit 2
Unit 3
Unit 4

Module 4

Unit 1
Unit 2
Unit 3
Unit 4

State and Nationalism

What is Politics?

Defining the State

Differentiating Government from the State
Sociological Theories

Citizenship and The State

What is citizenship?

Why is being able to Vote so Crucial

Theories of Citizenship and their History

Citizenship as equal Legal Status: from émgl Rome to
Human Rights

Law and its Accoutrements

What is law?

The functions of law
Courts

Lawyers

Power and Sovereignty

What is Power?

Types of Power

What is Sovereignty of the State?

Legal aspects of Sovereignty and PhiloscghDefinition
of Sovereignty
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As you can observe, the course begins with thebasid expands into a
more elaborate, complex and detailed form. All yeed to do is to follow
the instructions as provided in each unit. In addjt some self-
assessment exercises have been provided with whbictcan test your
progress with the text and determine if your stigdfulfilling the stated
objectives.

TEXTBOOKSAND REFERENCES

At the end of each unit, you will find a list oflegant reference materials
which you may yourself wish to consult as the naeskes, even though |
have made efforts to provide you with the most intgot information you
need to pass this course. However, | would enceuyag, as a fourth
year student to cultivate the habit of consultingreany relevant materials
as you are able to within the time available to.ylouparticular, be sure
to consult whatever material you are advised tsatifbefore attempting
any exercise.

COURSE OVERVIEW PRESENTATION SCHEME

There are 16 units in this course. You are to speredweek on each unit.
One of the advantages of Open and Distance Leaffibd) is that you
can read and work through the designed course ialatat your own
pace, and at your own convenience. The course i@ateplaces the
lecturer that stands before you physically in tlessroom.

All the units have similar features. Each unit lnsgwvith the introduction
and ends with reference/suggestions for furthedinegs.

WHAT YOU WILL NEED IN THE COURSE

There will be some recommended texts at the eeddi module that you
are expected to purchase. Some of these textbevaivailable to you in
libraries across the country. In addition, your pomer proficiency skill
will be useful to you in accessing internet matsritiat pertain to this
course. Itis crucial that you create time to stthihse texts diligently and
religiously.

TUTORSAND TUTORIALS

The course provides fifteen (15) hours of tutorialsupport of the course.
You will be notified of the dates and locationglvése tutorials, together
with the name and phone number of your tutor as ssgyou are allocated
a tutorial group. Your tutor will mark and commemt your assignments,
and watch you as you progress in the course. Sepdur tutor-marked
assignments promptly, and ensure you contact ymar on any difficulty

Vi
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with your self-assessment exercise, tutor-markesigasient, and the
grading of an assignment. Kindly note that youreratance and
contributions to discussions as well as sampletgquesare to be taken
seriously by you as they will aid your overall merhance in the course.

ASSESSMENT EXERCISES

There are two aspects to the assessment of thisecdtirst is the Tutor-

Marked Assignments; second is a written examinatiomandling these

assignments, you are expected to apply the infeomaknowledge and

experience acquired during the course. The tutaketsassignments are
now being done online. Ensure that you registey@lir courses so that
you can have easy access to the online assignm¥émiis.score in the

online assignments will account for 30 per centair total coursework.

At the end of the course, you will need to sitddinal examination. This

examination will account for the other 70 per cehiour total course

mark.

TUTOR-MARKED ASSIGNMENTS (TMAYS)

Usually, there are four online tutor-marked assignta in this course.
Each assignment will be marked over ten percerg. 3dst three (that is
the highest three of the 10 marks) will be countus implies that the
total mark for the best three assignments will tiaute 30% of your total

course work. You will be able to complete your paliassignments
successfully from the information and materials taored in your

references, reading and study units.

FINAL EXAMINATION AND GRADING

The final examination for INR 409 United NationgiaiWorld Affairs will
be of two hours duration and have a value of 70%®fotal course grade.
The examination will consist of multiple choice afikin-the-gaps
guestions which will reflect the practice exercisasd tutor-marked
assignments you have previously encountered. Alisof the course will
be assessed. It is important that you use adetjoado revise the entire
course. You may find it useful to review your tutoarked assignments
before the examination. The final examination cevaformation from
all aspects of the course.

HOW TO GET THE MOST FROM THIS COURSE
1. There are 16 units in this course. You are to speme week in
each unit. In distance learning, the study unitplace the

university lecture. This is one of the great adagat of distance
learning; you can read and work through speciadlsighed study

Vil
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materials at your own pace, and at a time and plettesuites you
best. Think of it as reading the lecture insteadisténing to the
lecturer. In the same way a lecturer might give gome reading
to do. The study units tell you when to read andctviare your
text materials or recommended books. You are pealekercises
to do at appropriate points, just as a lecturethinggve you in a
class exercise.

Each of the study units follows a common formate Tirst item is
an introduction to the subject matter of the uamd how a
particular unit is integrated with other units ath@ course as a
whole. Next to this is a set of learning objectivElsese objectives
let you know what you should be able to do, byttime you have
completed the unit. These learning objectives asannhto guide
your study. The moment a unit is finished, you ngesback and
check whether you have achieved the objectivabidfis made a
habit, then you will significantly improve your ameze of passing
the course.

The main body of the unit guides you through thepineed reading
from other sources. This will usually be eithemfrgour reference
or from a reading section.

The following is a practical strategy for workingrough the
course. If you run into any trouble, telephone yiomor or visit the
study centre nearest to you. Remember that yoarsuob is to
help you. When you need assistance, do not hetitatdl and ask
your tutor to provide it.

Read this course guide thoroughly. It is your fassignment.

Organise a study schedule - Design a ‘Course Oswivb guide
you through the course. Note the time you are drpeio spend
on each unit and how the assignments relate tartts.

Important information; e.g. details of your tutdsiand the date of
the first day of the semester is available at thdyscentre.

You need to gather all the information into onecplasuch as your
diary or a wall calendar. Whatever method you chdosuse, you
should decide on and write in your own dates ahddagle of work

for each unit.

Once you have created your own study scheduleyelky#ing to
stay faithful to it.
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10.

11.

12.

13.

14.

15.

16.

17.

The major reason that students fail is that theybgaind in their
coursework. If you get into difficulties with yoschedule, please
let your tutor or course coordinator know beforesitoo late for
help.

Turn to Unit 1, and read the introduction and thgctives for the
unit.

Assemble the study materials. You will need yodenences for
the unit you are studying at any point in time.

As you work through the unit, you will know whatusoes to
consult for further information.

Visit your study centre whenever you need up-t@daiormation.

Well before the relevant online TMA due dates, twsiur study

centre for relevant information and updates. Keepind that you

will learn a lot by doing the assignment carefulijiey have been
designed to help you meet the objectives of therssowand,

therefore, will help you pass the examination.

Review the objectives for each study unit to confihat you have
achieved them. If you feel unsure about any of dbgctives,

review the study materials or consult your tutorh&f' you are
confident that you have achieved a unit’'s objestiy®u can start
on the next unit. Proceed unit by unit throughdberse and try to
space your study so that you can keep yourseltbedle.

After completing the last unit, review the coursed grepare
yourself for the final examination. Check that ylwave achieved
the unit objectives (listed at the beginning ofleaait) and the
course objectives (listed in the course guide).

CONCLUSION

This is a theoretical as well as empirical counseé so, you will get the
best out of it if you can read wide, listen to asdls examine UN peace
and humanitarian efforts in countries in wars ared familiar with
international news and reports across the glob&mited Nations and
world Affairs.
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SUMMARY

This Course Guide has been designed to furnistwytbuthe information
you need for a fruitful experience in the coursethle final analysis, how
much you get from it depends on how much you piat inin terms of
learning time, effort and planning.
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MODULE 1 ELEMENTS OF POLITICS

Primarily, this module provides you with comprehgasbackground
knowledge about the concepts of politics. Spedlficthis module would
give you sound knowledge on the state of eacheottmcepts discussed.

You are advised to study each of the unit carefadlyou are expected to
answer some questions to evaluate your undersi@ratinthe various
issues as discussed. Possible answers to theanseatie provided under
each of the unit accordingly.

Unit 1 What is politics?

Unit 2 Defining the State

Unit 3 Differentiating government from the state
Unit 4 Sociological theories

UNIT 1 WHAT IS POLITICS?
Unit Structure

1.1 Introduction

1.2  Learning Outcomes

1.3 The definition of politics: a broad conaggdisation

1.4  Politics as governing and governance

1.5 Politics and the exercise of power

1.6 Politics as a form of rule: politics, citizenshipdademocracy

1.7  Politics as collective choice

1.8 The political approach to human behaviourpteaesources and
power

1.9. Politics beyond boundaries: a feminist perspe

1.10 Political philosophy and politics

1.11 Summary

1.12 References/Further Readings/Web Sources

1.13 Possible Answers to Self-Assessment Exer¢&&Es)

1.1 Introduction

What is politics?  This apparently simple questi® not as

straightforward as it may first seem, and it raisesny further and
difficult questions. For example, is politics a wansal feature of all
human societies, past and present? Or is it confimesbme types of
society only and, if so, which societies and why® possible that some
societies have been, are or will be without pdiids politics tied to
certain sites that are institutional arenas whetakes place? Is it solely
concerned with issues and decisions affecting puisiicy, that is, the

1



POL 701 ELEMENTS OF POLITICS

whole society? Or may politics be found in all gsewand organizations,
large or small, formal or informal? And how, if atl, is it to be

distinguished from other social and economic at#ig? For instance, do
wars, civil conflicts and revolutions represent exte forms of politics?
Or are they the result of the failure, or collapsé,politics? Does

bargaining between businesses over prices and tefrasntracts, or

between managers and workers over pay and cormslitioount as

politics? Or are they simply expressions of ecomoprocesses in the
form of market forces? Can they be both?

1.2  Learning Outcomes

At the end of this unit, you should be able to:

. Describe the nature of politics.
. State the various activities which are associatil the concept
of politics.

1.3  The definition of politics: a broad conceptuabation

Greeks understood “politics” in a very broad sefi$® word itself comes
from the Greek word “city states” (polis), and Aoite began his famous
Politics with the observation that “man is by nature i®htigal animal”.
By this he meant that the essence of social existenpolitics and that
two or more men interacting with one another avaiiably involved in
a political relationship (Rodee, Anderson, Christ@nd Greene,
1976:2).Aristotle also meant that this is a natuamd inevitable
predisposition among men and that very few peopééep an isolated
existence to one that includes social companionshgpmen seek to
define their position in society, as they attenopivting personal security
from available resources, and as they try to imib@eothers to accept their
points of view, they find themselves engaging itits. In this broad
sense everyone is a politician. By politics we rédewhat politicians do
(Nnoli, 2003). This seems simple. But is it?

In a more specific sense, as Nnoli (2003:12) writest politics is all
activities that are directly or indirectly assoemtwith the emergence,
consolidation and use of state power. Politics tes state as its
centrepiece. The state forms the basis for distamgug those activities
that take place in various arenas of life, suctha<hurch, family, social
club and the market from those activities that eferrto as politics.
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Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 10 minutes.
The understood “politics” in a very broaehse.
Greeks.
Republic of Naples.
Republic of Milan
France

began his famous Politics with the observatioat
man is by nature is a political animal”.
A Aristotle
B Plato
C. Socrates
D
3

NOO® >

St. Augustine.

As men seek to define their position in societythag attemp
to wring personal security from available resourcasd as they try t
influence others to accept their points of vieweytliind themselvds
engaging in politics (True/False).
4. For Aristotle there is a natural and inevitable pgrgpositionf
among men and that very few people prefer an iedlaxistence t
one that includes social companionship Trug/False).

RERp——

O

1.4 Politics as governing and governance

Politics has been conceptualised to be about gonggand governance.
Governance needs to be understood, fundamentalifheaprovision of
direction to the economy and society. This can als@alled ‘steering’
(Rose, 1968). Arguing from a more sociological perdive, Jessop
(1997: 105) suggests that understanding governamckio some extent
also practising governance, requires: First, sityiplj models and
practices which reduce complexity and increase r@mge with the real
world; secondly, developing the capacity for dynarsocial learning;
thirdly, developing methods for coordinating acradifferent social
forces; and finally, establishing both a common @eréw of individual
action and a system of meta-governance.

Jessop stresses the need to think about goveraareeelynamic process
through which the means are found to make choicescéllective
adaptation to the surrounding economy and sociétglitics as
governance is the art of government, the exerdisswtrol within the
society through the making and enforcement of ctile decisions.
Furthermore, that process must be compatible with docial setting
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within which it is being conducted, yet it finds meaof reducing the
complexity faced in order to provide the steerind aontrol required.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 10 minutes.

1. Jessop stresses the need to think about goverresredynamig
process through which the means are found to magees for
collective adaptation to the surrounding economyl aociety

(True/False).

2. Governance needs to be understood, fundamentadlythey
provision of direction to the economy and society.
(True/False).

3. Politics has been conceptualised to be about gawgrand
governance. (True/False).

1.5 Politics and the exercise of force

Peter Nicholson has espoused the view that polisiadhe exercise of
force. For him in a modern state, a particular badypeople, the
government, makes decisions, puts them into pectadjudicates
disputes, and generally runs and organizes thetyoalVhat makes the
government’s actions political, however, is nottitieey are general and
public and may or do affect everyone in the sociafter all, so are a
manufacturer’s decisions when he fixes the priceBi®products. The
distinctive mark of a political action is that @rcbe enforced, because the
government can coerce people into obedience byhtieat of physical
force, and ultimately by using it. There are soragy\obvious instances
of this. Governments make laws which tell theiizeihs to act, or not to
act, in particular ways. These laws incorporateesdo specific officials
to apprehend and punish those who disobey. Thiws, are sanctioned
by force. This is true not only of criminal law, wh lays down rules
everyone must follow (e.g. do not injure othersndb steal), but also of
civil law, which offers us facilities to use or nas we wish (e.g. to get
married or to make a will). In the latter case,veed not avail ourselves
of the law’'s services: but as soon as we do, wégestilburselves and
others to the law and take on legal obligationsciwhwe can be forced to
meet. For example, the person who marries can tetetivorced, even
against his or her will, and may become liable &intenance payments
which can be extracted by force. It is not onlyrgnals but also those
who flout the judgments of civil courts who may Ifdes force of the law,
having their property confiscated, or being impnsd. Furthermore,
there is a key class of laws, which varies in exéen content from state

4
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to state, solely concerned with securing the pmsitf the state and of the
government: laws covering treason, subversion, sifipa, the
expression of criticism, loyalty, official secretsd so on. Every kind of
law, administrative, constitutional or whatever dam seen in the end,
directly or indirectly, potentially to involve thexercise of force.

It is true that making those sorts of law is onie @f the functions which
the government of a modern state performs. It ptswvides all kinds of
services for the members of its society, to do witdalth, housing,
employment, transport, energy, education and saod,undertakes to
defend them from internal disorder and externateggion. But in many
cases the citizens are compelled to use thesessy¥or instance, to send
their children to school, to live only in housingnieh satisfies a certain
standard, to be vaccinated, or to be defended stganother state, or an
internal enemy, with whom they may in fact sympa¢hiOnce again the
government may end up forcing people to do what tleenot want to do.
Furthermore, the government and all its activitiege to be paid for, and
this has to be done by the government taking ®own use resources
which individuals would otherwise have possessed, eéxample by
taxation. Taxation, one of the ancient and mosticbésatures of
government, is the forcible appropriation of indivals’ property: some
still regard as forced labour the effort spentannéng the money to pay
taxes. In the modern state the hands of the gowanhare everywhere,
and even when helping are still ready to clench irdn fists and coerce
people. This is why politics is so important. Wengat avoid it: and it
involves our being forced to do things, or to parythings, which we may
not wish to.

Politics is about such matters as censoring ementnt, allowing
women to have abortions, controlling the use ofgdrand alcohol,
overseeing the adoption of children, regulatingsitfic experiments,
permitting the practice of religions, building arteén type of power
station, financing a particular kind of defence amaat, giving overseas
aid, joining international organizations, or gotogvar with another state.
In every case what the government decides is whaene is required
and may be forced to do or to have, like it or @ftcourse, governments
do not always actually resort to force. Their laamsl policies may meet
with widespread approval and support. Moreoves,uery expensive and
sometimes risky to force people, and governmentallysprefer as far as
possible to get their way by other means, for mst¢eby persuasion or by
deceit, so that their orders are routinely accepted their bureaucrats
outnumber their police and soldiers. Often govermean rely upon
goodwill built up over a long period, or can takdvantage of passive
acquiescence or inertia on most people’s part. Gonents take care to
present themselves as legitimate, and nurse thergdrabit of obedience
to authority which is so significant in politicsnd yet so fragile. At the
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same time, every state contains its criminals etzaders, dissidents and
traitors, its nonconformists and perhaps activeeleband every
government is using force against some of its sbje usually a minority
but sometimes a majority. Even when force is nedust could be: its
possible exercise is always there, and that is wahadistinctive about
politics.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 10 minutes.
1. , one of the ancient and most basic featwbp
government, is the forcible appropriation of indivals’ property.
A. Salaries.

B. Remuneration.

C. Tithes

D. Taxation

2. is about such matters as censoring entertant,

allowing women to have abortions, controlling theewf drugs angl
alcohol, overseeing the adoption of children, regulg scientifig
experiments, permitting the practice of religiobsilding a certain
type of power station, financing a particular kirfftdefence armameryt,
giving overseas aid, joining international organioas, or going tg
war with another state.

A. Politics

B. Warfare

C. Negotiation

D. Interest

3. Moreover, it is very expensive and sometimes riskjorce

people, and governments usually prefer as far asipte to get the{l
way by other means, for instance by persuasionyoddzeit, so th
their orders are routinely accepted and their bureaats outnumbey
their police and soldiers (True/False).
4. Governments take care to present themselves dsriatg, ang
nurse the general habit of obedience to authorltictvis so significarg
in politics, and yet so fragile (Trudded.

5. Every kind of law, administrative, constitutional whatever
can be seen in the end, directly or indirectly,gmbially to involve thg
exercise of force (True/False).
6. The distinctive mark of a political action is thdatcan be
enforced, because the government can coerce petplebedience by
the threat of physical force, and ultimately byngsit
(True/False).
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1.6  Politics as a form of rule: politics, citizensip and democracy

Bernard Crick has argued that although one maydi@chents of politics
even within totalitarian, autocratic, or any otf@nm of government, this
does not constitute a political form of rule. Faitically, political rule is
rule based upon the mutual recognition by all tiwetre are differing
interests and values to be conciliated in socieinesthat public procedure
for reaching acceptable compromises can be instiaiized. Certainly
we know what we mean when we say that some trdm@aéses are more
political than others, where elders sit in a cirtdediscuss how the
unchanging customs and traditions can be appliea jparticular case
rather than the chief declaring the law; or tharéhwas more politics in
the Kremlin of Brezhnev than that of Stalin. Bunigither of those cases
was politics publicly and legally institutionalizeldor did those processes
allow or require the accountability of open pultlicio ensure that the
compromises reached for others would stick. In tshawlitics was not
institutionalized as the form of rule. More worrgly, that the practices
of politics depend on an agreed framework of ofderenforcing rules
and maintaining common and acceptable institutiand,so are far more
readily applicable to individual states than t@teins between states.

Politics rests on two preconditions, a sociologima¢ and a moral one.
The sociological precondition is that societies atk complex and
inherently pluralistic. And they will still be, emef and when (hopefully)
the injustices of class, ethnic and gender disoatmons one day vanish
or radically diminish. The moral precondition isathpeople need to
recognize that it is normally better to concilidiéfering interests than to
coerce and oppress them perpetually. Nonetheldske much political
behaviour is prudential, there is always some nmyatext and it may be
that there are some compromises which we thinkotilds be wrong to
make, and some possible ways of coercion or eveef@nce which we
think are too cruel, too disproportionate or simfgyp uncertain. These
thoughts are very much with us at the moment. Hadwrandt was wiser
than Clausewitz or Dr Kissinger (US Secretary dit&tin the 1970s)
when she said that violence is the breakdown oftig®l not its
‘continuance by other means’ (Arendt, 1970: 11).

Self-Assessment Exercises (SAEs) 4

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. Bernard Crick has argued that although one may &lenents
of even within totalitarian, autocratic, any other form of
government, this does not constitute a politicatfof rule.
A. Politics

B. Democracy

C. Dialogue
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D. Conflict.

2. rests on two preconditions, a sociologica @nd g
moral one.

A. Politics

B. Democracy

C. Dialogue

D. Conflict

& Hannah Arendt was wiser than Clausewitz or Dr Kiger (U

Secretary of State in the 1970s) when she said that  is th
breakdown of politics not its ‘continuance by otheeans’
A. Violence

B. War
C. Violent struggle
D Interests

1.7 Politics as collective choice

Albert Weale has observed that politics is colketthoice. In the sense
that problems of politics are problems about whetheryone can be
protected from the effects of self defeating raidmehaviour.

Most people, most of the time, are rational. Commeense tells us that
rational people act so as to protect their intste$hey lock up their
property against thieves. They take special prémasitwhen they are
travelling in strange places. They ask their freerethd acquaintances
about their experience of builders, plumbers, lawyand architects
whom they are thinking of employing. They visit #e&hools that they are
contemplating sending their children to. In shatatever else they do,
rational people do not consciously set out to nthkenselves worse off.
People in politics, we expect, will be the samditie@mns would get short
shrift from their populations if they needlesslyxdd, spent money
unwisely or engaged in reckless overseas entegpr¥sd, the common-
sense observation that rational people will not against their self-
interest seems to meet some obvious counterexamiphgmrtial and
incorrupt government is to the advantage of mospfeein society, but in
many places even honest people feel compelledytdiplaes to officials
when they want something done. Global climate changl be very
destructive if people continue to use fossil fuelsaan inefficient way.
Around the world fish stocks are over-fished, leadmghe decline of
fishing communities. In major cities traffic congestleads to gridlock
as each individual takes his or her own car to wewkblic squalor sits
alongside private affluence. In these sorts of gdarsomething seems to
have gone wrong with our assumption that ratioealgte will act in their
self-interest. If everyone could make an individaahtribution to the

8
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collective effort by using public transport, fishimghin agreed quotas or
paying a little more for alternative energy supglignen everyone would
be better off, even taking into account the coshaking the contribution.
When everyone stands on tiptoe no one sees arer;bbiey just end up
with tired legs. If they could all agree to statigy would see as well and
save themselves the tiredness. Situations suchhese,t in which
individually rational behaviour — like standing tytoe — leads people to
be worse off than they might otherwise be, shoalgse us to think. How
can rational people behave so irrationally? If pe@ause environmental
damage, can people not stop environmental damage?iHt is rational
for people to act so as to protect their self-iegém everyday private life,
can it turn out that acting to protect their int#sein some collective
situations leads them to be worse off? How isat thihat is rational for
each is not rational for all?

Politics is by definition the realm of the collediv the body politic, as it
used to be known. Problems of politics are theefmroblems about
whether everyone can be protected from the effettself defeating
rational behaviour. When laws are passed and publidicies
implemented, they have effects on all who fall undgem. When
international treaties are entered into, they aredso in the name of all
citizens. Polluted air or rising sea levels do fend themselves to
individual solutions. Resource depletion affectstlabse dependent on
the resource. ‘Stop the world, | want to get affniot an option. Politics
is not about allowing some individuals to get dfétworld. It is about
whether the world can be made a more tolerableegig@ltering the self-
defeating logic that leads to people being wor$e¢hain they need be. A
useful term in this context can be borrowed frororemists. It is the
notion of a public good. A public good has a rathecise definition in
economics. It does not mean a good that is proviyethe government,
though many public goods are provided by governménstead it refers
to a good from whose benefits people cannot be éadlueven if they
have not contributed towards meeting its costsaiChr is a public good
in this sense. If it is available to anyone in ealdy, it is available to
everyone in the locality. An honest system of pubtiministration is also
a public good in this sense. So are many othemgshimcluding the
conservation of natural resources, the provisionlaa? and order,
protection from external threats or the effectsatural disasters, a well-
educated work force and co-operative social khati In short, anything
is a public good where it supplies spill-over besef those who do not
have to pay for its production.
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Self-Assessment Exercises (SAES) 5

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

1. A in economics refers to a good from whosesfiis|
people cannot be excluded, even if they have nutiboted towardg
meeting its costs.
A. Cost analysis
good
public good
Social institution
The problems of politics are problems about whethearyone
an be protected from the effects of self defeating _ behaviour.
Rational
Aggressive
Conflictual.
Antagonistic

is by definition the realm of the collexti

Politics
Government
Communalism
Body politic
The idea that problems of politics are problemsuthehetheq
everyone can be protected from the effects ofded#fating rationa
behaviour is referred to as

A. Collective choice.

B Instrumentality

C. Rational choice.

D Group coherence

POOWPWOOBEPYNOOW

1.8 The political approach to human behaviour: peopleresources
and power

Adrian Leftwich advances two linked arguments wigspect to the
political approach to human behaviour. The firsthiat politics, as an
activity, is not confined to its usual associatiomhwpublic institutions
concerned with the processes and practices of gmest, governing and
the making of public policy. On the contrary, pabtis a universal and
pervasive aspect of human behaviour and may belfalnerever two or
more human beings are engaged in some collectitreitpc whether
formal or informal, public or private. Moreover, ljpies is a fundamental,
necessary and functional process of all such &gtivowever small-scale,
however limited in scope and petty in its implioas, and that it is
therefore a feature of all human groups, instingiand societies, not just
some of them: it always has been and always willtfellows that only
a Robinson Crusoe-like figure (at least until heler encounters someone

10
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like Friday) is evacuated from politics. Of coutbe forms of politics
vary greatly, but are found everywhere — in soegtvith states and in
societies without them. It is expressed in the &rpublic domains and
relations of states, governments and people, ak asein the private
domains of friends, family, clan and kin; it is peat in public agencies
and in private companies; it takes place in clubsaoporations, and in
the web of more or less explicit relations of carflnegotiation or co-
operation between them all. What is common tohaké contexts, and
what makes them all political, is that each caggesents a particular
pattern of interaction between people, resourcemd power. That's
politics. The second argument flows from the fir§tpolitics, thus
defined, is an inescapable and intrinsic aspectlafodlective human
activity, then it follows that if we are to undeastl human behaviour, we
need also to understand it politically. And thawtsy the study of politics
in the broadest sense is so important. The corarepfipolitics which is
advanced here, therefore, forms the basis of whatshall call the
political approach to human behaviour. Thus usargdoing as his point
of departure Leftwich defined politics as all thetiaties of co-operation,
negotiation and conflict, within and between soegtivhereby people go
about organizing the use, production or distributid human, natural and
other resources in the course of the productionrapcbduction of their
biological and social life. These activities arevhere isolated from other
features of life in society, private or public. Theverywhere both
influence and reflect the distribution of power, 8taucture of social
organization and the institutions of culture aneoildgy in a society, or
smaller groups within it. And all this may furthefluence and reflect the
relations of a society (or a group or institutiorthm one) with both its
natural and social environments, that is, with pHoeieties or groups and
institutions within them (Leftwich, 1983).

Self-Assessment Exercises (SAES) 6

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

1. defined politics as all the activities ofaperation,
negotiation and conflict, within and between soegtivhereby peopje
go about organizing the use, production or disttibn of human
natural and other resources in the course of thedprction and
reproduction of their biological and social life.

A. Adrian Leftwich

B. Bernard Crick

C. Harold Lasswell

D. Wole Soyinka

2. is expressed in the formal public domairtsratations
of states, governments and people, as well aziptivate domains df
friends, family, clan and kin; it is present in pigbagencies and i
private companies; it takes place in clubs or orations, and in th<||

11
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web of more or less explicit relations of conflisggotiation or co
operation between them all.

A. Politics

B. Conflict

C. Wars

D. Dialogue

3. is a universal and pervasive aspect oham

behaviour and may be found wherever two or moreamubeings arg
engaged in some collective activity, whether forarahformal, publig

or private.

A. Politics

B. Exchange

C. Conflict.

D. Confrontation

4. International Court of Justice is composed of to

nine-year terms of office by the UN General Assgrabtl the Securif]
Council.

A. 15 judges appointed

B 15 judges selected

C. 15 judges nominated
D
5

N~

15 judges elected

International Court of Justice Judges must be
except.
A. Persons of High moral character in their respectogintries
and recognized competence in international law.
B. Persons of unstable emotion in their respectiventoes andj
recognized competence in international law.
C. Persons who possess the qualifications requiredthiair
respective countries for appointment to the highetditial offices anc
recognized competence in international law.
D. Persons who are jurist-consults in their respectogintries
with recognized competence in international

1.9 Politics beyond boundaries: a feminist perspective

For Judith Squires there is an oddly paradoxidaticsn between politics
and feminism. On the one hand, the traditional ituisbnal
manifestations of politics located in governmenvehédeen notoriously
resistant to the incorporation of women, their i@gts or perspectives.
Politics has been more exclusively limited to memd anore self-
consciously masculine than any other social pragtrown, 1988: 4).
On the other hand, feminism has always been eHpligolitical.
Feminism, as Anne Phillips tells us, ‘is politig®hillips, 1998: 1). Its
project, to realize fundamental transformationsg@nder relations, is
overtly political in the sense that it seeks to matore equal the power
relations between men and women.

12
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Women have largely been excluded from the politieddere politics is
defined as the institutional forum of governmentt ®hen it is defined
primarily as a process of negotiation or struggierdhe distribution of
power it becomes evident that, far from being edetli from politics,
women have both shaped and been shaped by itstioperBeminist
theorists would appear to be claiming both thatgblgical is explicitly
masculine and excludes women, and also that womerersgaged in
political struggle to alter existing power relatdnetween the sexes. The
paradoxical nature of these two statements subfeetpolitical itself to
scrutiny. It also raises questions about the naitifeminist objectives in
relation to the political: is the ambition to indlelr women in a political
from which they are currently excluded, or to recgure a political by
which they are currently oppressed, or perhaps7otius, if there is a
distinctively feminist answer to the question ‘whsitpolitics?’ it is, in
light of the argument above, an answer that takesparts. The first part
entails an endorsement of the ubiquity of politit@m which there
follows a determination to reveal the artificial antsustainable nature of
existing attempts to maintain strong boundariesiaa political realm.
The second part entails a commitment to explorimg) advocating ways
in which social relations might be ordered diffehgnsuch that they
embody a norm of gender justice. Feminists havdeerio accept the
broad conception of politics, taking this as aitgdfom which they go
on to address the normative question of how togadine diverse spheres
of social relations in pursuit of gender justice.

One should not, however, expect to find any greas@asus in relation
to the second part of the answer to ‘what is di, for here there is
significant normative dispute — as befits politicgeie within the early
second-wave women’s movement, serious division geteibetween
socialist and radical feminists, with socialist farsts emphasizing the
importance of childcare, family allowance, womeigaorizing in paid
work, and women’s control over their own fertilignd sexuality, and
radical feminists emphasizing violence against woaethe central issue
(Segal, 1987: 46). Such divisions have only incedaand become more
complex with the increased awareness of ‘interseatity’ and the
diversity of women’s experiences and commitmentsoie should resist
the temptation to assume that feminists share araomnpolitical agenda
with each other.

If feminists have a distinctive shared contributiormake to the debate
about the nature of politics, it is perhaps in asiag a critical function,
casting doubt on the presumed immutability of eéxgssocial relations,
thereby rendering them political. But why is itti@minists have tended
to adopt the broad definition of politics, eschewattempts to define
either the essence or the boundaries of the iftit is, at heart, because
a central element of the feminist challenge to stagam politics consists

13



POL 701 ELEMENTS OF POLITICS

in exposing the extent to which dominant concepgstioh politics have

been constituted in ways that simultaneously arstesyatically exclude
women and femininity, on the one hand, and priglegien and

masculinity, on the other hand. The central taskamy feminist

consideration of politics must therefore be to explwhy and how
politics has come to be associated with men anctutiagy; how and

why it has excluded women and femininity; and hbg state of affairs
might be changed. This means that a central elemieahy feminist

engagement with the nature of politics will enfast and foremost an
exploration and critique of existing assumptiorgareling the boundaries
of the political. Only once these presumed bourdarhave been
unsettled, and their androcentric nature understocad we begin to
develop conceptions of politics that are less gerttle

The long-standing feminist determination to unsatttminant discourses
regarding the boundaries of politics has frequeetitailed a critique of
the presumed correlation between politics and thklip sphere. In
particular, it has entailed various critiques of tpublic / private
dichotomy and its association with a political hAaolitical dichotomy.
In other words, feminists start by making visible textent to which
women have been systematically excluded from thigtigad where
politics is about the institutions of governmenthey then offer an
expanded conception of politics, which politicizzviously presumed
spheres of life, including spheres that have beenventionally
understood to be paradigmatically female such asittmestic. Feminist
contributions to debates about politics are notretoge limited to
demands for inclusion within a political realm agrently conceived;
they also entail varied attempts to re-configurétipe as practices (of
power) more generally.

Self-Assessment Exercises (SAES) 7

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.
1. Feminist contributions to debates about politicse anot
therefore limited to demands for inclusion withipalitical realm as
currently conceived; they also entail varied attésnip re-configurg
politics as practices (of power) more generally (False/True

2. Even within the early women’s movement,ossy
division emerged between socialist and radical fesis, with socialis
feminists emphasizing the importance of childcéamily allowance
women organizing in paid work, and women’s contngr their owr
fertility and sexuality, and radical feminists enaglzing violencq
against women as the central issue.
A. fourth -wave

B. first-wave

14
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C. third-wave

D. second-wave

3. The central task in any feminist consideration alities
according to Judith Squires, must therefore bex@are why and hoy
politics has come to be associated with men and .

A. Conflict

B. Struggle

C. Masculinity.

D. Party dominance

4. , as Anne Phillips tells us, ‘is politics’.

A. Feminism.

B. Anarchism.

C. Socialism.

D. Communisn

1.10 Political philosophy and politics

Political philosophers offer no single answer te tjuestion of what
politics is. This is not very surprising, since\ttéd not agree about what
philosophy is either. Different kinds of philosoptieeat issues in quite
different ways, seeking different kinds of answerdifferent kinds of
guestion. Some value analytical precision, absallaety of expression,
and logical rigour. Others regard such virtueappropriately scientific
and adopt a more literary or artistic approach. &qut the history of
philosophy at the centre of the discipline. Othtisk that the important
qguestions can be addressed without any historigauti This variety
means that any attempt to explain how ‘political ilggophy’
conceptualizes politics is bound to be biased, ctflg the particular
views of the person doing the explaining. Whatde#, then, is not the
answer to the question of how political philosophinks about politics,
it is just an answer: quite a widely shared answerhe sure, and an
answer that has come to exert considerable influeves the way
political philosophy is done in many parts of therid.

But, still, there are many who would take a verfjedent line. Here, in
summary, is the view: politics is concerned spedlificwith the state.
And political philosophy asks whether there sholdda state, how it
should act, what moral principles should govern Wey it treats its
citizens and what kind of social order it shouléks#o create. As those
‘shoulds’ suggest, it is a branch of moral phildsppinterested in
justification, in what the state ought (and ough) no do. But the state,
as political philosophers think about it, is notor should not be —
something separate from and in charge of those avhosubject to its
laws. Rather it ought to be the collective agenhefcitizens, who decide
what its laws are. So the question of how the sfteild treat its citizens
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is that of how we, as citizens, should treat onettzar. The state is a
coercive instrument. It has various means — poboeyts, prisons — of
getting people to do what it says, whether theg iilor not, whether they
approve or disapprove of its decisions. Politi¢calgsophy, then, is a very
specific sub-set of moral philosophy, and one whéee stakes are
particularly high. It is not just about what peopieght to do, it is about
what people are morally permitted, and sometimeraltyorequired, to
make each other do.

This can seem a rather narrow and modern way iKitig about politics.
It suggests that political philosophy is relevamiydo those societies that
have states. What about communities that managectiigective affairs
without resort to any coercive apparatus? Andstases that, where there
is a state, it must be democratic if it is to bgitlenate. What about all
those states throughout history that have cleayoaen collective agents
of those subject to their laws? Good questions. drfisver to the first is
that one of the fundamental issues political plojgers raise is precisely
whether states are indeed legitimate. It is opetihéoanarchist to argue
that we can get along perfectly well without themnd her case may well
appeal to examples of societies that have doneAsal political
philosophy, even in a narrow sense, is relevasuth societies. Anyone
who argued, in a stateless society, that certamatde goals might better
be achieved by means of a state, and that thisdyostify establishing
one, would be doing political philosophy. And angamho disputed that
claim would be doing it too. But if there is notstaor no discussion about
whether there should be a state or what it shautiold legitimately do,
then there is no politics, at least not on the eption of politics | advance
here. The second question accuses one of simplymasg that states
should be democratic. (That is the bit about sthesrg the collective
agent of the citizens who decide what its laws)dtés true that my kind
of political philosopher works with that conceptiohthe state, but it is a
bit misleading to say that we simply assume it. W@k on that basis
because we think there are good reasons why tteesttauld be that way.
It is, of course, a legitimate question to ask wioam the state should
take. Plato famously thought that rule by wise disars was best. So
when one describes his way of thinking about whatstate is — or should
be — he is, in effect, taking a view within polélghilosophy. That still
leaves plenty of questions up for grabs. Whatespitoper scope of state
authority? Is majority rule always the best way rtake political
decisions? Is there any room for the idea of malitexpertise? What kind
of reasons can citizens invoke when they vote? dlaes the questions
that my kind of political philosopher tries to aresw
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Self-Assessment Exercises (SAEs) 8

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

1. Political offer no single answer to the dissof what]
politics is.

A. Philosophers

B. Observers

C. Writers

D. Parties

2. International Court of Justice is a major of the
United Nations.

E. Legal institution

F. Economic institution

G. Political institution

H. Social institution

3. famously thought that rule by wise guardaas best.
A. Plato

B. Socrates

C. Aristotle

D. St Augustine

4. is a coercive instrument. It has various mseapolice

courts, prisons — of getting people to do whatitss whether they liK
it or not, whether they approve or disapprove sfdécisions.
A. State

D

B Body politic

C. Government

D The military

5 Essentially asks whether there should hata,how if

should act, what moral principles should govern wey it treats itg
citizens and what kind of social order it shoulélséo create.
A. Political philosophy.

B. Politics.
C.  Theory.
D Political sociology.

1.11 Summary

It is now apparent to us that politics cannot haewe view point. Politics
has been conceptualised to be about governing amcermance

understood, fundamentally, as the provision ofdliom to the economy
and society. There is also the view that polit&shie exercise of force.
Which means that in a modern state, a particulay baf people, the
government, makes decisions, puts them into pectadjudicates
disputes, and generally runs and organizes thetyociMost critically

Bernard Crick has highlighted the idea of politsssconciliation. For him,
political rule is rule based upon the mutual rectogm by all that there
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are differing interests and values to be concitiate societies and that
public procedure for reaching acceptable comprosnisan be

institutionalized. While the feminist angle notdw tapparent tension
between the claim that ‘feminism is politics’ aritht politics has been
exclusively limited to men.
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1.13 Possible Answers to Self-Assessment Exercises (SAE

Answers to SAEs 1

1. Greeks.
2 Aristotle
3. True
4 True

Answers to SAEs 2

1. True.
2. True
3. True

Answers to SAEs 3
D - Taxation.
A - Politics,
True

True

True

True

o 9l = (G [N

Answers to SAEs 4
1. A - Politics.
2. A - Politics,
3. A- Violence

Answers to SAEs 5

1. C - Public good.

2. A - Rational,

3. A-Politics

4, A- Collective choice

Answers to SAEs 6

1. A - Adrian Leftwich.
2. A - Politics,

3. A- Politics

4 A- Collective choice
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Answers to SAEs 7
True.

D - second-wave,
C- masculinity
A- Feminism

R owp e

Answers to SAEs 8

A- Philosophers.

D - second-wave,
A-Plato

A- State

A- political philosophy

o EY R

ELEMENTS OF POLITICS
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UNIT 2 DEFINING THE STATE
Unit Structure

2.1 Introduction

2.2 Learning Outcomes

2.3 Defining the State

2.4 Emergence of states
2.4.1 The modern nation-State

2.5 The Nature and Purpose of the State: The philosaptefinition
of the state: The Platonic state, social contradttae state, etc

2.6 Summary

2.7 References/Further Readings/Websites

2.8 Possible Answers to Self-Assessment Exercises (BAEs

2.1 Introduction

Historically, the state has not always been theary political institution
(Bottomore 1979; Tilly 1985) nor is it clear thawill continue to occupy
such a central role. This is not to say that pmlitiinstitutions will
disappear; to the contrary, the institution thanages political power
may transform into something very different frone ttnaditional state.
Meanwhile, the state and the nation-state are itapbrconcepts for
political sociologists. The focus of this unit vghat is the state and how
does it differ from a nation; how is the state eliént from government;
what are various state forms; how do different@ogical theories view
the state; and what does the future hold?

2.2 Learning Outcomes
At the end of this unit, you should be able to:

. define the concept of the state
. Identify the differences between the state andlamsbncept like
nation, government etc.

2.3 Defining the state

Since ancient time, some political organizationgehexisted such as the
Greek City-state and the Roman Empire. Howeverpiriemporary time,
the origin and evolution of the concept of the estabuld be traced to
Machiavelli (1513) who expressed the concept in dlagly Sixteen
Century as the power which has authority over ni&supa, 2003). This
conception of the state by Machiavelli, descrildes nature of the state,
but not the end of the state which was a questigolitical philosophy
rather than political science or political sociogfod he peculiar attribute
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of the state identified by Machiavelli has attractee attention of many
modern scholars such as Max Weber (1920), MaclvdrRage (1950),
Frederick Watkins (1968), and Geoffrey Roberts (39dmong others.
Weber (1920 in Gauba, 2003) sociologically defittezl state in terms of
the specific means peculiar to the state as toyguelitical organization
and sees the state as a human community with theopoty of the
legitimate use of physical force in a given geogreal area. Maclver and
Page (1950) posited that the state is distinguisiiiexin other
organizations by its sole investment with the udtienpower of coercion.
Frederick Watkins (1968) on his part, views theestes a geographically
bounded part of human society united by common diamge to a single
independent.

From this standpoint, Watkins (1968) emphasizeshencomponent of
sovereignty, the distinctive of superior law-makiagthority whose
decision is ultimate. Watkins further stated the dominance of state
commands is an indispensable ingredient which miffeates the state
from other organizations of men. Georffrey Rob€871 in Gauba,
2003) evolves a working definition of the state apds the state as thus:

a jurisdictional region in which a people is

governed by a set of political governments;

and which with success claims the compliance

of the citizenry for its laws; and is able to

establish ~ such  compliance by its

noncompetitive power of lawful coercion.

Legally speaking, the state can be seen as a honganization with a
defined territorial sovereignty, population; angavernment that ensures
compliance to its jurisdiction.

2.4 Emergence of the state

Consistent with Weber’'s view, Tilly (1985: 178gfines the state as
“relatively centralized, differentiated organizaigthe officials of which
more or less successfully claim control over thiefotoncentrated means
of violence within a population inhabiting a largentiguous territory”.

Where Tilly departs from Weber and others is in Wisw on state
emergence. Rather than taking the Hobbesian vietvetjuates the rise
of the state with the need for a social contractyading submission to
the state for protection, he argues that wars ratdtes and that both war
making and state making more closely resemble argdrcrime as those
involved are “coercive and self-seeking entrepresig(1985: 171). Tilly
contends that just as a racketeer creates dangerthem provides
protection for a price, the state protects citizagainst threats, both real
and imagined, that are the consequences of the’sstavn activities.
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Citizens tolerate this because the benefits of aitate services (e.g. fire
and police protection and public schools) outwelghcosts. In the past,
professional soldiers and tax collectors held thbtrto use violence on
behalf of kings. Kings eventually recognized thee#tt posed by private
armies and roving bands of decommissioned soldard acted to
consolidate power by disarming private armies andintaining a
standing one under monarch control. This approahegpecially useful
for keeping internal rivals in check.

Tilly contends that war making and capital accurnolacreated states
because those controlling specific territories ndddeextract resources
from populations under their control to fund thefferts. Those in power
warred to check or overcome their competitors. @a@ccumulation
through taxation provided a more permanent soluoriinancing wars
than temporary measures such as selling off assstscing capitalists,
or acquiring capital through conquest. One of theaatages of Tilly’s
thesis is that he accounts for the variety in statens and the different
routes to state building (Goldstone 1991). Till@90) identifies two
settings in which states emerge: “capital interisim@d “coercive
intensive.” In the first setting, resources are e form of money
controlled by capitalists and often concentratedcities. States are
smaller, city centred, and more commercialized sitlong trade links.
This results in a weaker state structure as cagigalollaborate with state
building. In a coercive-intensive setting, resograee in the form of raw
materials (e.g. grain and timber) and land. Largpiges with fewer cities
are a result with weaker trade links necessitatingh-level coercion
structures” (Scott 2004: 5 of 10) as states dewsowithout the
cooperation of local capitalists.

For Tilly (1985), the activities of war making amther uses of state
violence, such as state making or neutralizinglsivaside a power
holder’s base, and protection, or eliminating ttsetp citizens, are
interrelated with and dependent on extraction {@eng) or acquiring the
resources to carry out the first three activitiege o the interdependent
nature of extraction, war making, and state makithngse activities
depend on a centralized organization and increbslagge bureaucracy.
For example, efficient extraction of resources lre form of taxes
necessitates a bureaucratic apparatus (e.g. IhtBexaenue Service),
which, in turn, increases state making. Externaspures to create states
increases as territories organize into states fiendeagainst other global
powers. While Tilly’s discussion concerns Europstaies, he notes that
decolonized, independent territories (e.g. 1947itmaning of British
India into India and Pakistan) acquired their rarlyt from outside. As a
result, these states did not go through the pramiesegotiation between
the rulers and the ruled, which expands civil on-nalitary aspects of
the state. This is important because civil societgn important counter
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balance to the state. Furthermore, newer statesnare dependent on
others for arms and expertise. As a result, théanilcomprises a larger
proportion of the newer state apparatus. The ratognof the
sovereignty of these states by influential natiathsas the United States
or Russia provides an incentive for ambitious ifdlials to use the
military to take over the state. An example of iki®akistan which has a
history of the military subverting the democratrogess. General Perez
Musharraf's 1999 takeover was preceded by sevesliqus military
coups divided by periods of democratically electgovernments.
Pakistan became a democracy again in 2008 butnsidered a fragile
democracy with limited experience in transitionipgwer from one
elected regime to another and where Prime Minigi&en do not finish
a full term.

For states where the military dominates the stppaiatus, Tilly argues
that the analogy between organized crime, statenga&nd war making
is even more accurate. Goldstone argues that glthduly’s analysis is
ground breaking, his “war-centred framework” (199178) over-
simplifies state formation by ignoring other facttirat contribute to state
making, including ideology and revolution. Goldstopoints to the
example of England and the role of the Reformadiad religious conflict
in shaping the state, or the role of nationalistaty. Bruce Porter (1994)
contends that the timing and type of war shapedifferent paths of state
development. The Continental path of state buildirggated absolutionist
states and resulted first in civil war and then rimational war. A
Constitutional path of state formation created titrtonal monarchies
with deliberating bodies, but leaner administrativeeaucracies. This
path was followed when a state was able to avd&tational war, but
still had to contend with internal pressure andfloccin The Coalitional
path is the result of states that were able todaewil war, but were often
involved in international conflicts. These stateoid®d pressure to
centralize and tended to build more republican fomh government.
Finally, states that experienced both internal imternational conflicts,
often simultaneously, tended to form dictatorshigdthough an
important contribution, Porter's work is criticizédr overemphasizing
military determinants of state formation at the &xge of other variables
(Kestnbaum 1995).

Max Weber contends that “a state is a human comsuthiat
(successfully) claims the monopoly of the legitimase of physical force
within a given territory” (Gerth and Mills 1946: Y. 8he state, then, has
the ability to make and enforce laws and is runtiyse occupying
positions in the state bureaucracy (Nagengast 1994hort, the state has
power over the lives of its citizens as well asspas currently residing
within its borders. Robert Dahl (1963) argues tiray the state decides
who can use force, under what circumstances, aedygpe of force
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allowed. The state does not have to use force oes d monopoly mean
that only the state can use force; however, ondydfate decides when
force is permissible. There are three componengs\Weberian view on

the state.

a.

26

Compulsory

Weber views the state as “a compulsory associagh a
territorial basis” (Heydebrand 1994: 26). The cotapry nature
of the state is clear in that short of revolutiam, have no choice
but to submit to state authority as we physicadlgide within its
borders. For example, a U.S. citizen travellingRimssia cannot
refuse to obey Russia’s laws while under Russigsdiction.

Monopoly

The state has a monopoly on the use of legitim@tefwithin its
borders (Runciman 1978). This does not mean tleastte must
use force. State domination is evidenced by thétyalbo have
commands followed without the need to resort toraoe
(Skrentny 2006). Recall the earlier metaphor ofeptrfor
understanding the state. Parents do not always teéureaten
children with a spanking for compliance. Childresually comply
because they accept the right of parents to puesh if they do
not agree with the punishment. As described by EktHVann
(1988), there are two types of state power: despaid
infrastructural. Despotic power is the use of pbgksiforce or
coercion administered by the military or policeaggents of the
state. Infrastructural power is a more modern poavet refers to
the ability of the state to influence and controjonapheres of our
lives without using physical force. Pierre Bourdiefers to a
related concept, symbolic violence. He contendsttiestate has
a monopoly on the use of both physical and symhadience and
emphasizes the latter in his work. For Bourdiemisglic violence
is a condition for the ability to exercise a monigpon physical
violence. Symbolic violence is the gentle, invisibform of
violence, which is never recognized as such, ambisso much
undergone as chosen, the violence of credit, camfele
obligation, personal loyalty, hospitality, giftsagjtude, piety—in
short, all the virtues honoured by the code of lwrecannot fail
to be seen as the most economical form of domin®aurdieu
1977 cited by Loyal 2017: 30) Symbolic violencedd recognized
because it is something imposed by the dominanttbese being
dominated. Symbolic violence exists when those \&#is power
view themselves through the lens of those in powerother
words, we are complicit in our own domination.
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C. Legitimacy

A driver obeys a police officer not only becaaspolice officer
carries a gun, but also because citizens recodhzeight of a
police officer to make traffic stops on behalf betstate. For
Weber, “If the state is to exist the dominated moisey the
authority claimed by the powers that be” (Gerth afitls 1946:

78). However, the force that is being used mustpeemitted or
prescribed by the regulations of the state” (Rumeiri978: 41).
What permissible varies between nations and, withénUnited
States, between jurisdictions. What is constanbsscall is that
only the state determines legitimacy. In Texasdebr deadly
force is permissible to protect one’s life and, emdsome
circumstances, property, including that of one’ghlours (Texas
Penal Code:

www.statutes.legis.state.tx.us/Docs/PE/htm/PE.$BtdR). In
other jurisdictions, lethal force is only justifiemlprotect one’s life
and the danger must be imminent. This means thi#tjnwthe

United States, someone who kills an intruder maytreated
differently depending on local laws.2 Weber obsdrtleat fathers
sometimes physically discipline their children. T$tate may limit
parents’ ability to use physical punishment to eotrtheir
children’s behaviour. Some modern nation-statesredy restrict
corporal punishment to prevent child abuse (e.ged®m).

2.4.1 The modern nation-state

Defining the state is problematic because theretwoe conceptually
different issues involved: What does the state ld@kand what does the
state do or what are the institutional and fun@latimensions (Mann
1988)? What we call “the state” is in reality a rhen of interacting
institutions and organizations (Miliband 1993) caiming people
occupying defined positions with specific respongied. The “modern
nation-state” is an entity with a monopoly on thgitimate use of force
linked to a specific territory recognized as sovgrdiy other nation-states
and residing within its borders are groups shaangommon history,
identity, and culture. The modern nation-statehwitentralized structure
and elaborate bureaucracy, is a relatively recamham innovation
(Bottomore 1979) having been in existence for @ggroximately 6,000
years (Berberoglu 1990).

Prior to the rise of the state, kinship relations religious rituals
determined authority with no specific group chargeith decision-
making responsibility (Bottomore 1979). For examlee decision to
make war or peace with a neighbouring tribe mightntade by all the
adult members or only by some, although one peisdine undisputed
leader. Bureaucracy and rationalization, or thepddn of consistent

27



POL 701 ELEMENTS OF POLITICS

practice and procedures rather than capriciousidecmaking, are the
hallmarks of the modern nation-state. While werofiek the concepts of
nation and state, there are important distinctions.

Self-Assessment Exercises (SAES) 1

1.

2.5

Attempt these exercises to measure what you hawet lgo far. This

should not take you more than 7 minutes.
What we call “the state” is in reality a number witeracting
institutions and organizations comprising peoplecugrying
defined positions with specific responsibilities
(True/False).
Symbolic violence exists when those with less poniar
themselves through the lens of those not in power
(True/False).

is the use of physical force or coerciomiadstered
by the military or police as agents of the state.

refers to the ability of the state toumfice anc

control major spheres of our lives without usingghbal.
There are three components to a Weberian view @& th
state (True/False).

The Nature and Purpose of the State

Throughout antiquity, scholars have been divided jgrovide differing
explanations on the nature and purpose of the.dkater schools of
thought are easily discernible:

Those who believe that the state is designed tmndrize the
various necessary parts of society. Scholars is dategory
include Plato, Aristotle, Aquinas, St’ Augustine.et

The view that the state arose as an expression tBoaial
Contract”. Scholars in this category include Thordabbes, John
Locke, Jean Jack Rousseau and Machiavelli.

The view that the state has been created by thgglé between
certain conflicting social forces in the world. H¢@nd Marx are
the most important proponents of this school.

There are also those who believe that the primarpgse of the
state is to create necessary conditions and ariega&pvironment
for unhindered market economy. Milton Friedman,eérich
Hayek and a host of other Chicago school economistthe major
purveyors of this school.

For Plato, society consists of a coordinated systeroles in which every
member is assigned an appropriate function. Theottapce of the
individual is linked to the value of the functionrole he or she performs.
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The state therefore exists to secure him the fr@edot to exercise his
free will, but to practice his calling in the sdaivision of labour in the

society. Plato therefore identifies three critizadctions for the state: the
satisfaction of the underlying physical needs pitetection of the society,
and the governing of the society (Nnoli, 2003).

Just like Plato, Aristotle believed that the clpefpose of the state is to
ensure the harmony of the members of society.doerages the moral
improvement of its citizens because it enables tteelive harmoniously
together in order to achieve the best possible fite Aristotle, the state
is self-sufficient in the sense that it alone pdea all the conditions
within which the highest type of development cacetplace. The life of
the state is made up of intimate and mutually beifsocial, political,
economic and cultural lives of citizens. These @ewith the interests
of family, religion, and friendly personal interase in one harmonious
whole.

Closely following the works of Plato and Aristotles the view of
utilitarian thinker, Jeremy Bentham. Bentham regdrthe notion of a
modern state as an ideal, an aspiration, and exahtire techniques of
state building and methods that would promote mmudation. For
Bentham, the state was a legal entity with indialdhm as its ethical
basis. He also recognised that these autonomoivsduals, governed by
their interests, constituted themselves into feagifoupings which the
state had to maintain through discipline and cadresf it had to be an
effective body. Through institutions and other t@ges, the community
was made responsive to the state, but the stataetadlowed to trample
on individual interests and wills. Bentham thoughideas and devices
to guarantee government protection of individuatrests, namely that
public happiness should be the object of publidcgo(Subrata and
Sushila, 2007). Bentham therefore stipulated haggsinand not liberty,
as the end of the state. The state was a contevarated for fulfilling
the needs of the individual. Government and a stateto be judged by
their usefulness to the individual. He also insiste the need for a
watchful and interested government which would itgaahd willingly
act whenever and wherever necessary for the haggpafehe individual.

On the other hand, contract theorists differ fradra above thinkers by
their emphasis on human nature as the starting fithe formation of
the state. States are formed for the sole purpbsitaining security,
especially against the aggressiveness of other Allemen are essentially
selfish and seek only their own good. In this vthg, good of everyone is
threatened by the selfish actions of all men.
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Accordingly, men enter into a tacit agreement wifith other neither to
inflict nor suffer harm. Thus, the state and lawneointo existence as a
contract to facilitate cooperation between men.

Writing in England at the time of the civil war the 1640s, Hobbes
argued that the state should be conceived of aamiretween a group
of people to guarantee their mutual security anosgerity. Hobbes
argued that the natural condition of humanity —dtete of nature — was
a thoroughly unpleasant one (Wolin, 1960). Indialduwere concerned
only with their own selfish interests, but sincé @dividuals were
roughly equal in their physical strength and cugnibwas difficult for
anyone to succeed. Instead people lived in a stadearchy, in constant
fear of death. Life under these circumstances wabtary, poor, nasty,
brutish and short” (Aubrey, 1962). In such condiipthere could neither
be wrong nor right, justice nor injustice. The stasulted to improve this
situation and was a form of contract between thitvidual on the one
hand and the government on the other hand: Foislseleéasons the
individual agreed to give up some of his/her indal liberties in
exchange for the protection offered by the stale dbility of the state to
offer this protection was its sole justificatiomgalf it could be shown that
the state could no longer guarantee security ansbprity, then it lost its
justification for existence (Nnoli, 2003).

Locke’s description of the state of nature was met gloomy and
pessimistic as Hobbes. For him, the state of natar® one of perfect
equality and freedom regulated by the laws of matlihe individual was
naturally free and became a political subject duree choice (Wolin,
1960). Any defect in the state of nature arose ftheabsence of an
organisation capable of protecting these right® Jtate arose out of the
contract of individuals in the state of nature mler to regulate and
protect the individual’s natural rights, especiale right to property.
Therefore, an ideal state is that which protedes liberty and private
property (Nnoli, 2003).

The conflict or dialectical view of the state vieth® state as a creation
of certain conflicting social forces in the worldne of its most prominent
proponents, Hegel, presents the world as a totalitthe process of
continuous development, of ascent from the loweth&ohigher. In his
view, development proceeds through the struggle @sblution of
internal contradictions. The result is transitiom @ new stage, the
elimination of the old contradictions and the eneeice of new ones
intrinsic to the new quality. For Hegel, the histof world civilization is
a succession of national cultures in which eaclondirings its peculiar
and timely contribution to the whole human achiegaim He therefore
defined the state as a group that collectively qutst the destiny of a
people. It is an embodiment of political power. Tétate represented
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universal altruism. It synthesized dialecticallye telements within the
family and civil society (Hegel, cited in SubratadaSushila, 2007).

As in the case of the family, the state functiomed manner that the
interests of everyone were furthered and enhanite@presented the
universal tendencies within civil society, thusiggyrise to the notion of
citizenship. The state had “its reality in the mautar self — consciousness
raised to the place of the universal”’. The state Vedsolutely rational”
and had “substantive will” for realising itself dugh history, and was
therefore eternal. This substantive unity is itshnawotive and absolute
end. In this end, freedom attains its highest rigihts end has the highest
right over the individual, whose highest duty imtis to be a member of
the state (Hegel cited in Bondurant, 1958).

Karl Marx dissected the Hegelian theory of the mindstate and its

institutions in his “Critique of Hegel's Philosoploy Right” (1843). For

Marx, the state is a historical product and a nemtétion of the

irreconcilability of classes. It arises where, whaamd insofar as class
antagonism objectively cannot be reconciled. Coselgr the existence
of the state proves that class antagonisms areomodable. As Engels
argues:

The state is, therefore, by no means a power-fooredociety from
without; as little is it “the reality of the ethicdea”, the image and reality
of reason” that Hegel maintains. Rather, it is adpct of society at a
certain stage of development; it is the admissluat this society has
become entangled in an insoluble contradiction visilf, that it has split
into irreconcilable antagonism which it is poweslés dispel. But in order
that these antagonisms, these classes with camfjieconomic interests,
might not consume themselves and society in fiastiruggle, it became
necessary to have a power, seemingly standing admmrety, that would
alleviate the conflict and keep it within the boanaf ‘order’, and this
power, arisen out of society but placing itself\&bd, is the state.

Thus, the state is an organ of class rule, an avfre oppression of one
class by another (Nnoli, 2003). For Marx and Engele state expressed
human alienation. It was an instrument of classl@tgtion and class
oppression, for the economically dominant clasdaebqul and oppressed
the economically weaker class. The state appasguged the ruling
class, but acquired independence and became auboisomhen the
adversarial classes were in a state of temporanjliggum. This
phenomenon was described as Bonapartism (Subrat3wshila, 2007).

Lastly, the neoliberal view of the state sees tile &inction of the state

as consisting in its ability to provide regulatdrgmeworks for a market
driven society where private individuals and thesif-interests are the
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fulcrum around which both the society and the eoonoevolve. A

neoliberal state preserves laissez — faire maikbile adding a role for
what they consider a minimal state — one that wetees less frequently
in the economy. This minimal state would protecivgte property,

maintain order and provide some protection for ple®r (Bockman,

2013).

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.
1. For , society consists of a coordinated sysieroles ir
which every member is assigned an appropriate fonct

2. Just like Plato, Aristotle believed that the chpeirpose of th
state is to ensure the harmony of the members @étgo
(True/False).

3. The view of the state views the state aseation off
certain conflicting social forces in the world.

4. Hobbes argued that the state should be conceivadcohtract
between a group of people to guarantee their musgaurity and
prosperity (True/False).

5. For , the history of world civilization is accession
national cultures in which each nation brings itscpliar and timelj
contribution to the whole human achievement.

2.6  Summary

Legally speaking, the state can be seen as a honganization with a
defined territorial sovereignty, population; angavernment that ensures
compliance to its jurisdiction. As is common witttgl science concepts,
there is varying viewpoints on the emergence ofdfaée.Max Weber
contends that “a state is a human community thatcéssfully) claims
the monopoly of the legitimate use of physical éomeithin a given
territory”. Tilly on the other hand contends thaarwnaking and capital
accumulation created states because those camiyasltiecific territories
needed to extract resources from populations utigér control to fund
these efforts. The “modern nation-state” is antgmtith a monopoly on
the legitimate use of force linked to a specifiaitery recognized as
sovereign by other nation-states and residing witsiborders are groups
sharing a common history, identity, and culturest Jike Plato, Aristotle
believed that the chief purpose of the state ensure the harmony of the
members of society while Bentham stipulated hapgsinand not liberty,
as the end of the state. On the other hand, cdritraorists differ from
the above thinkers by their emphasis on humaneaaitsithe starting point
for the formation of the state. The conflict orld@ical view of the state,
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as espoused by Hegel and later Marx, views the stata creation of
certain conflicting social forces in the world.
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2.8 Possible Answers to Self-Assessment Exercises (SPEs

Answers to SAEs 1

1. True 4. Infrastructural power
2. False 5. True

3. Despotic power

Answers to SAEs 2
Plato.

True
dialectical
True

Hegel

o e [
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UNIT 3 DIFFERENTIATING GOVERNMENT FROM
THE STATE

Unit Structure

3.1. Introduction
3.2. Learning Outcomes
3.3. Differentiating government from the state
3.4. Features of Stateness
3.4.1. Differentiating Nation and State
3.4.2. Nationalism
3.5. Summary
3.6. References/Further Readings/Websites
3.7. Possible Answers to Self-Assessment Exercises (BAEs

3.1. Introduction

Quite frequently, among fresh students of politiesre is always the
tendency to conflate the concepts of governmentthadstate. At best
there is an oft observed difficulty in distinguisgione from the other.
The focus of this unit is to discuss both conceptd highlight their
differences.

3.2. Learning Outcomes
At the end of this unit you should be able to:

. describe the concept of government and the state
. Identify the differences between the state and gouent.

3.3. Differentiating Government from the State

The state is not a single entity but a networkrggaizations. Following
the lead of Tilly and Skocpol, Ann Orloff describélse state as
“potentially [emphasis Orloff's] autonomous setscokrcive, extractive,
judicial, and administrative organizations conirgl territories and the
populations within them” (1993: 9). Ralph Milibarfdi993) provides a
detailed description of the types of organizatitreg comprise the state.
He subdivides the state into the following categgirigovernment,
administration, military and police, judiciary, sabntral governments,
and legislative or parliamentary bodies.

a. Government
The state is often confused with government bec#usdatter
speaks on behalf of the state (Miliband 1993). Gowvent is “the
specific regime in power at any one moment” (Alfoadd
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Friedland 1985: 1). In the United States, powetdwas back and
forth between political parties with political apptees occupying
important positions of power, yet government islpermanent
because the state endures regardless of which paptyres the
presidency (Olsen and Marger 1993; Stepan 1988).

b. Administration Or Bureaucracy

Administration is the sphere that manages the daday affairs of
the state. Political appointees head U.S. depattserch as State
and Homeland Security, but civil servants remaigardless of
which political party is in power. Generally, adisinators are not
simply instruments of government but take an actioke in
formulating policy (Miliband 1993). Perhaps thicognition is
why some government officials allow political casesiations to
influence which persons are selected for non-paliggovernment
appointments. In 2007, hearings over the firing ofenU.S.
attorneys revealed that politics influenced hirirgidions at the
U.S. Department of Justice, which is a violationcofil service
laws. One job candidate was allegedly rejected fomosecutor job
because she was perceived as a lesbian while anetteived
favourable reviews because he was conservativaethtee big
Gs: God, guns, and gays (Lichtblau 2008). Politeppointees
sometimes transfer into civil service jobs whereythre difficult
to fire. The practice of “burrowing in” happens dgyievery
presidential transition. Congressional Republicaveaned the
Obama administration after the 2016 election toichadlowing
political appointees to convert to career positifReain 2016).

Miliband asserts that the administrative featurthefstate extends
far beyond the traditional state bureaucracy awtudes public
corporations, central banks, regulatory commissi@rsl other
bodies “enjoying a greater or lesser degree of remmy ...
concerned with the management of the economic,asoand
cultural and other activities in which the stateneav directly or
indirectly involved” (1993: 278). Miliband’s defimiin is broader
than state bureaucracy, but the latter is necessa®y “material
expression of the state” and is an outcome of pydaiicy shaped
by politics (Oszlak 2005: 483). Furthermore, tlesbureaucracy
uses a myriad of resources including human, fingncia
technological, and material to produce programsseivices,
regulations, and even national symbols (Oszlak R0@ne
example is the programs associated with what palifociologists
call the welfare state. President Trump’s formevisal, Steve
Bannon, has called for the “deconstruction of tHeniaistrative
state” seeing regulations, trade deals, and tagasfanging on
U.S. sovereignty and threatening economic growthckier and
Costa 2017). The state bureaucracy is certainlgveefful entity
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that has much influence on the lives of citizens aodcitizens
alike.

Military And Police

Kourvetaris (1997) contends that there is littlesEnsus among
political sociologists regarding whether the milytand police are
considered part of the state system or a separstigution. Given
that both act at the behest of the state and ateruhe authority
of a political leader who occupies a governmentitmos (e.g.
mayor, governor, or president), it seems reason@blensider
both aspects of the state. Miliband agrees, calpotice and
military forces as the branch concerned with th@afagement of
violence” (1993: 279). Skocpol’s (1993) definiticintloe state also
includes the police and military. Finally, Tilly 9Z5) argues that
the repressive features of the state includingti@xapolicing, and
the armed forces were historically essential f& mhaking of a
strong state. For an authoritarian or nondemocrstite, the
military either controls the state or is in chamfeits coercive
capabilities (Stepan 1988).

For democracies, there is concern regarding the ablmilitary
and intelligence organizations. Nations need agtaefence, but
when the military and state security apparatusoisaccountable
to civilian authorities or when “security organiogis ... attempt
to act with secrecy and autonomy, democratic coofrpolicy is
severely challenged” (Stepan 1988: ix). While Stepas writing
in the aftermath of the Iran—Contra scandal,3 treent “war on
terror” waged by the United States and its alliesexws these
concerns because of the more controversial aspédtse U.S.
Patriot Act (Uniting and Strengthening America byowRding
Appropriate Tools Required to Intercept and Obsgtiiterrorism)
and Foreign Intelligence Surveillance Act (FISAhelPatriot Act
amends FISA and makes it easier for the U.S. govennto gather
intelligence on U.S. citizens. Stepan advocates fhe
development of the capacity within civil society “speak with
knowledge and authority on complex matters of géog® arms,
security, and peace” (1988: x) as a counterpointht® state.
Political sociology is ideally suited to prepardiwnduals who take
seriously Stepan’s call to action.

Judiciary

Skrentny (2006) argues that the United Statedega state with
political actors using the law and courts to medditipal ends.
Courts have a substantial impact through policyinakegardless
of whether jurists are conservative or liberal. Noly is the U.S.
judiciary independent of politicians heading thegrmment, but it
also acts to protect persons under state contoolekample, the
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U.S. Supreme Court in two different decisions regdc¢he position
of the George W. Bush administration that enemylzatamts held
at the U.S. Naval base in Guantanamo Bay, Cubdeyend the
jurisdiction of American courts. This allowed detaes the right
to challenge their captivity before a federal jud@earan 2004;
Savage 2008). Sociologists need to pay more attemdi the role
of both law and the courts in state building and thaking of
public policy (Skrentny 2006).

e. Sub-central
Miliband’s fifth element is defined as “an extensimicentral
government and administration, the latter’'s anteroratentacles”
(1993: 279). This component not only communicatesl a
administers from the centre to the periphery, Isd brings citizen
concerns from the periphery to the centre. Destdralization,
these units are also power centres in and of thegasas they
“affect very markedly the lives of the populatiohey have
governed” (1993: 280). Miliband does not give spe@xamples,
but branch offices of federal agencies fit this gatg. The FBI,
Immigration Customs Enforcement (ICE), and the Dipent of
Justice all have regional offices that not only cmmicate and
administer federal mandates, but also communicagd toncerns
and issues back to Washington. These regional esffiare
examples of “diffusion of control” or having a r@ial presence
that is diffused throughout the country (Oszlak20&ub-central
units of government may manifest themselves diffdyan other
democratic societies because of cultural differen@me example
is a rural village located in central Chhattisgéalstate of India)
that is remote due to inaccessible roads and thedgelectricity.
Residents had little direct interaction with lowsate officials.
State officials interact with the village chief &atel. Village
residents view the Patel as the most powerfulgélalder, as he
is associated with divine legitimacy. Some villagewen believe
the gods (Froerer 2005) choose the Patel. Thiepldte Patel
above the law. For these villagers, their expeeemdth the
tentacles of central government is mediated by ardighat is
endowed with traditional authority as well as deviegitimacy.

f. Legislative Or Parliamentary
Miliband characterizes the relationship between lgggslative
body of a state and its administration or the chifcutive as both
cooperation and conflict. Legislative bodies arepwhdent power
centres that are often in conflict with the chiet@xive. Like sub
central units, these bodies also serve a commuwmncinction by
articulating to the state the needs and concertiseopopulations
they represent as well as acting as a conduitudating state
priorities to a local population. Because the stsiteomprised of

39



POL 701 ELEMENTS OF POLITICS

various units with varying degrees of autonomy t&8woiore (1979)
reminds us that the state is not a unified force.example, the
United States has an independent judiciary whetlggs make
decisions that may conflict with the policies of #wescutive or
legislative branches. In the 1930s, the U.S. Supr@wourt ruled
as unconstitutional some of Franklin D. Roosevelsw Deal
programs designed to combat the Great DepressivereTwere
several legal challenges to an executive orderteddor national
security reasons by President Donald Trump toicesntry into
the United States of individuals from mostly Muslimajority
countries. The U.S. Supreme Court allowed the traae to take
effect, while those challenges make their way tghouower
courts.

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.
1. The country is not a single entity but a networkmfanizations

(True/False).
2. The state is often confused with the executiveusecte latte
speaks on behalf of the state (True/False).
3. Administration is the sphere that manages the dagaty affairs
of the state (True/False).
4. The and are the branch concernddthe

“management of violence”.
5. Ralph Miliband subdivides the state into the follogy
categories: : : : : nd, a

3.4. Features of stateness

Oszlak (2005) contends that features of “statenesdtide diffusion of

control, externalization of power, the institutiimation of authority, and

the capacity to reinforce a national identity. D#ion is subdivided into
two processes: (1) the ability to extract necess$aigal resources for
performing state functions and reproducing theedbaireaucracy and (2)
the development of a professional group of civilvaats that has the
expertise necessary to carry out administrativetfans. Externalization
of power is the recognition of a nation-state byheos. The

institutionalization of authority refers again toe¥ér’'s ideas regarding
the monopoly on coercion. Finally, the capacity@émforce a national
identity requires producing symbols that inspirgalty to a nation-state
as well as a sense of belonging and unity. Thiseef shared culture,
belonging, and unity is captured in the conceptaifon.
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3.4.1. Differentiating Nation and State

The concepts of nation and state are often confusedonsidered
synonymous. These concepts are distinct as naéifersrto a shared
culture, identity, and a desire for political s@#termination (Bottomore
1979), while the state is a legal entity. Natiod atate may coincide as
the United States is recognized as a nation-dietsguse there is both a
shared sense of national unity and a distinct geaigcal area controlled
by U.S. laws that other nation-states recognizkti€d sociologists have
contributed to this confusion by overemphasizing tirganizational
character of the state at the expense of the irmpoetof nation (Vujéé
2002). Perhaps because of the rise of ethnic radison and conflict, only
recently have sociologists recognized the politiocgdortance and value
placed on the perception of nations by citizengé@field and Eastwood
2005).

3.4.2. Nationalism

Nationalism is “a ‘perspective or a style of thoyglan image of the
world, ‘at the core of which lies ... the idea of thation’ which we
understand to be the definition of a community asléumentally equal
and sovereign” (Greenfield and Eastwood 2005: 25@) sentiments
such as “we the people” capturing the essencetmma/Vhile nation and
state are often linked, a sense of nation can enmdgntly exist where
there is no state, such as in Gaza or Palestirsarhe areas, a region may
wish to break off and form a separate nation ssde creation of South
Sudan in 2011. Not all nationalist expression nemely leads to
separation, because a culturally distinct groupghtrgefer to maintain its
sense of national identity within a multinationgte, such as French-
speaking Québec, which is considered a nation wihstate. State and
nation can be mutually reinforcing but need to lbaceptualized as
separate entities (Vujg 2002). The state is a legal creation, while the
attachment to nation is emotional. While the precet separation is
oftentimes bloody (e.g. Yugoslavia), it need nof bach as with the
mostly peaceful breakup of the former Soviet Uraod Czechoslovakia
(Vujaci¢ 2004).

When nationalism coincides with a specific territtrgit is recognized as
an autonomous political unit, it is termed a natsbate. Nationalist
ideology that coincides with a state is advantagdmecause it provides
“the state with a new source of legitimacy and drtically increase[s] its
mobilization potential in comparison to traditionatate structures”
(Vujaci¢ 2002: 136). An important question for politicalcgdogists is

whether nationalism is a cause or a consequencéefincreased
fragmentation of larger political units or the tkies of states into smaller
units (e.g. Yugoslavia into Bosnia and Herzegovi@eatia, Kosovo,

Macedonia, Montenegro, and Serbia). Schwarzma2@81() argues that
it is both, but this depends on the nature of thgonalist movement in
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guestion. For example, nationalism based on etlynics more
fragmentary, as its appeal will be limited to mensh# that ethnic group.
Nation-building in areas where a variety of ethgiioups coexist cannot
rely on a nationalism that is primarily based orhnet identity.
Nationalism that comes at the expense of anothaigtrace, or religious
group may result in political violence includingngeide.

Nationalism is often an expression of civil religior “attaching sacred
gualities to certain institutional arrangements histbrical events” (Scott
and Marshall 2005: 71), which celebrates statewirsociety and serves
the same function as religion, including social esbn and value
socialization. In The Elementary Forms of Religiouge, Emile
Durkheim distinguishes between the sacred and th&ame. “Sacred
things are things protected and isolated by prabiis; profane things
are those things to which the prohibitions are igdphnd that must keep
at a distance from what is sacred” (Durkheim 19991P]: 38). The
profane is ordinary and the sacred extraordinarhelVthe profane
transitions to the sacred, the totius substansiaensformed (Durkheim
1995 [1912]). Both people and inanimate objects aligible for
transformation. When that happens the powers tiyazebferred on that
object behave as if they were real. They deterrmaa’s [sic] conduct
with the same necessity as physical force ... If &g éaten the flesh of
an animal that is prohibited, even though it isfeety wholesome, he
will feel ill from it and may die. The soldier wialls defending his flag
certainly does not believe he has sacrificed himeedfpiece of cloth.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.

1. State refers to a shared culture, identity, and esice for
political self-determination, while the nation i¢eal entity
(True/False).

2. While nation and state are often linked, a sensetibn canno
exist where there is no state (True/False).

&, When nationalism coincides with a specific territdhat is
recognized as an autonomous political unit, itisiied a :
4. The state is a legal creation, while the attachmemation iq
emotional _ (True/False).

5. The ability to extract necessary fiscal resourcep&rforming
state functions and reproducing the state bureacyrand the
development of a professional group of civil setsathat has thI
expertise necessary to carry out administrativefioms is referred t
as
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3.5. Summary

While many of the ideas on the future of the ssa#etheoretical and need
empirical verification, what cannot be denied isithportance of political
institutions and the ways in which these entitiepact every facet of
social life. Whether future political sociologistdl study the effects and
interactions of the nation-state, the transitictate apparatus, or Empire,
we expect that there will continue to be rich dsigrin both theoretical
perspectives and empirical approaches. That dtyevsil be a direct
result of the past and current debates taking @aveng pluralist, elite,
Marxist, and political institutionalists who conti@ to refine their
arguments to overcome weaknesses identified by domgpeerspectives.
Rational choice and postmodern views will also tard to be influential.
Future chapters will take a closer look at the iotpa the state on our
everyday lives, theoretical contributions for urelending other political
processes such as voting and other forms of palliparticipation, and
the many globalization debates.
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3.7. Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 1

1. False

2 False

3 True

4. police and military forces

5 Government, administration, military and police,diciary,

sub-central governments, and legislative or parkstary bodies.

Answers to SAEs 2

1. False 4. True
2. False 5. diffusion of control
3. nation-state
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UNIT 4 SOCIOLOGICAL THEORIES OF STATE
Unit Structure

4.1. Introduction

4.2. Learning Outcomes

4.3. Sociological theories

4.4. Marxist theories of capitalist states

4.5. Emerging views of the state

4.6. Summary

4.7. References/Further Readings/Websites

4.8. Possible Answers to Self-Assessment Exercises (BAEs

4.1. Introduction

Sociological theories of the state have attemptednswer four basic
guestions: “(1) in whose interests does the stett2 @) Who influences
and controls the state? (3) to what extent do theses hold political elites
accountable?; and (4) how do states change?” (Q@isdrMarger 1993:
252). Alford and Friedland (1985) recognized thieesic models of
power summarizing state—societal relations inclgdpluralist, elite
(managerial), and class or Marxist views of thetestd&rather than
championing one specific theoretical model, Alfordl &riedland argue
that all three theories are useful depending onewel of analysis, with
pluralism for the individual, elite for examiningpe state as a set of
networked organizations, and the class model foregp Additionally,
there are newer perspectives such as institut&maliational choice, and
postmodernism.

4.2. Learning Outcomes
At the end of this unit,you should be able to:

. define the concept of the state
. ldentify the differences theories of the state.

4.3. Sociological theories

I. Pluralism
Alford and Friedland (1985) contend that pluralidts not really
refer to the state per se. Instead pluralists gutesiphrases such
as political system, the polity, or the pluraligs®m. Nonetheless,
pluralists have a view of the state with importaistinctions when
compared to other theorists, including worldviele nature of
political institutions, and the relations betwebar.

45



POL 701 ELEMENTS OF POLITICS

46

Pluralism is associated with sociologists Talco#rd®ns and
Seymour Lipset as well as political scientists RoBahl and Ted
Gurr. According to Marvin Olsen (1993), one of basic premises
of pluralism can be traced back to Tocqueville vangued for the
creation of voluntary associations to combat théemimal for
“tyranny of the majority.” Tocqueville believed thihe latter was
an outcome of mass equality occurring in the abseoic a
hierarchical power structure that typifies feudatistes. The
growth in voluntary associations leads to the dgwelent of a
strong civil society that functions independenttioé state. By
virtue of this independence, voluntary associatioamge their own
power base. Olsen (1993) mentions several charstatsrthese
organizations share, including voluntary memberdb@ged on
shared interests and concerns, limited sphere én littes of
members, being private or not connected to govenhnaa ability
to connect grassroots activism to the nationallJeared sufficient
resources to influence political leaders. Olsen eskedges that
some of these organizations are political, suchaditical parties
and nonpartisan political action groups. Howevbese groups
may also be non-political in nature, such as psitesl
associations or religious or civic groups termedargpolitical
actors” (1993: 147) that become involved only witegir direct
interests are at stake. Pluralism, then, involvasasena of
competing organizational actors that attempt taerite the state.
The state favours no particular set of actors. dlgh individuals
independently do not have a great deal of poweriaftgdence,
their concerns are heard through their membershighese
voluntary associations. According to pluraliste tore function
of the state is to “achieve consensus and thuslso@er through
continuous exchanges of demands and responsegiay gmups
and government” (Alford 1993: 260). In contrasetibe and class
perspectives, the pluralist model rejects thatstae represents
one dominant group at the expense of others orttieattate is
controlled by elites.

For pluralists, the state is “an impartial arbioratmong competing
pressure groups” (Alford and Friedland 1985; Olaed Marger
1993: 255). Pluralists recognize the state asstiution that deals
with power but oppose the idea that the state hgsrderests of
its own (Olsen and Marger 1993). If the processke@ais intended,
the state and society’s interests are one andatine $Alford and
Friedland 1985). This is in direct opposition tatetcentrics who
view the state as having its own interests. Plstislalso oppose
Marxists regarding the importance of social cldss. pluralists,
social class is only one of many competing integestips (Alford
1993). Olsen is quite right when he remarks thatgblsm is “the
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unofficial political philosophy of the United State(1993: 150),

as pluralism sounds very similar to what grade sthbildren are
taught about democracy. In fact, democratic is ohthe many
terms writers have used when writing about plunal{glford and

Friedland 1985). Class theorists take this a siefpér and argue
that pluralism is a deliberate falsehood taughtiae the real
source of power in any capitalist democracy: bigibess. In
comparing the pluralist perspective to others, wlfand Friedland
write “In both managerial [elite] and class perdpes, popular
identifications with the state or with local poldic party

organizations are products of elite manipulation false

consciousness deriving from the illusory univetgalof the

capitalist state” (1985: 24).

Regardless of which theory is correct on this fatieint, the
pluralist paradigm suffers from some important wessses.
Expanding on more general criticisms, six weakrnessfethis

model are viability, harmony of interest, difficpltof new

organizations to enter the political process, iam of oligarchy,

lack of sufficient power resources, and the lackiable political

channels (Olsen 1993). Viability refers to the diogsof whether
individuals really are connected to and involvedhwioluntary

organizations. While one might be a card-carryingmhber, this
does not equal participation. This is an importaiticism because
one of the premises of pluralism is that voluntassociations
provide an opportunity to develop the skills neaegdo become
more politically effective. Furthermore, withoutt@e member
participation, organizations will not be effectivenduits between
society and government. With Robert Putnam’s boakvlg

Alone (2000) concluding that involvement in volumta
associations is declining, there is little eviden€eiability. More

recent research suggests that the downward trencblumtary

association membership is continuing (Painter agddh 2014).
Harmony of interests assumes that despite compdatilegests,
there is a basic consensus on core values. Ol€83)tontends
that when this is not the case, pluralism may tesukocietal
paralysis and even destruction. Earlier, we fourad those with
less power resources typically lose in the politmmacess (Piven
and Cloward 1988). Resource procurement is diffitad newer
organizations undercutting the ability to parti¢gan the society—
state mediation process (Olsen 1993). At worsesethgroups
become simply mouthpieces for government as the}yrkssources
needed to maintain autonomy. Further, even witlouees, if
there is no mechanism for influencing the stategctiffeness is
limited. In other words, pluralism “specifies thelerothat

intermediate organizations should enact in polita#airs, but
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says nothing about how this role should be cardetl (Olsen
1993: 151). Olsen’s final criticism concerns Rolbdithels’ “iron
law of oligarchy” or the tendency for all organipais to become
centralized and controlled by only a few (Zeitli®8L). If this is
the case, it would seem that civic organizatiords@her voluntary
associations are not really a training ground tdurfe leaders as
folks do not join, and of those who do, most wititrhave the
opportunity to assume a leadership role.

Elite views of the State

Alford and Friedland prefer managerial to eliteboreaucratic to
describe this perspective as they emphasize thgataational
base of elites and their control of the state” 8:9861). We use
the term elite because this is the more common.|&pewitt and
Stone (1993) contend that elite theory is basetivonprinciples:
(1) society can be divided into two groups, the seasand the
smaller number that rule them; and (2) the natackdirection of
any society can be understood by understandingahgosition,
structure, and conflicts of those who rule. The ¢onetion of the
state is maintaining the dominance of existingesl{{Alford 1993).
Like class theorists, elite theorists believe thaawer is
concentrated, but disagree that it is based ors gasition. For
elite theorists, managerial control is more impuairthan property
ownership (Alford and Friedland 1985) as powerhis tesult of
holding positions of authority in bureaucracies ttlwntrol
resources, and these complex organizations managey e
important sphere of social life. Important bureagges may be
political or governmental institutions, but can calbe banks,
corporations, religious organizations, or the meianame only a
few (Alford 1993). Unlike pluralists who believeatordinary
citizens can be influential through voluntary asatons, elite
theorists view those controlling the state bureacytas relatively
insular and rarely influenced by other members ofetg’ (Olsen
and Marger 1993: 255). What makes elites inacckesslso
explains why elite control is so successful. “Thoenbination of
expertise, hierarchical control, and the capaatglkocate human,
technological, and material resources gives theaesliof
bureaucratic organizations power not easily rasdciby the
mechanisms of pluralistic competition and debagdfofd 1993:
259). While elite theorists argue that real powests with those
who occupy positions within dominant organizatiahss does not
mean that elites are unified. Quite the contrariesetompete with
other elites for control and influence and use tlpeisitions to
manipulate information and frame public opinion.simort, they
manipulate the masses. There are a variety ofrdiftéflavors” of
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elite theory, but key types include classical elgewer elite, and
class domination views.

Classical elite theory

Theorists including Robert Michels, Vilfredo Pareand Gaetano
Mosca are often lumped together under one rubrienwignoring
important distinctions in their social theorizinget, as discussed
earlier, there are some important commonaltiesidiol the view
that elite rule is necessary. Michels takes a hegmtive view of

the masses by leaning more toward the ideas of Waber,
including his view of bureaucratic structure by ingt the
inevitability of such organizations as well as poi&@ negative
outcomes. Marger (1987) argues that compared to his
contemporaries, Michels is the most sociologicald dor this
reason, we focus on his ideas. Michels believettkieareal power
struggle was not between the elites and the mabsésetween

old elites and newer ones challenging the formerlidadership
positions. Michels’ “iron law of oligarchy” was bed on his
analysis of the German Social Democratic (GSD)ypdiie GSD
was deliberately chosen to illustrate that iron,lawrule by only
a few, occurs even when an organization is goverbgd
democratic principles (Marger 1987).

Power elite

Unlike some classical elite views, C. Wright MiMss critical of
elite control and bureaucracy, believing that theydermined
democracy. Like Michels, he believed that socieaswontrolled
by elites, specifically, “the power elite” compriginthree
interlocking groups: corporate, political, and taity. Elites can
use their position in one domain to become domina@inother.
An example is the number of past U.S. presidents wiere
military generals (e.g. Washington, Grant, Jacksamd
Eisenhower) or wealthy Americans who translate theatto
political power (e.g. Kennedy, Rockefeller, Busimdarrump).
Unlike classical theorists, Mills also conceptuatiza mediating
level between “the power elite” and the masses edrmiddle
levels of power or organized special interest gsodjhe third level
is the unorganized masses (Mills 1956). Mills bad that three
factors explained the cohesive and unified naturéhefpower
elite: common socialization as a result of simdareer paths and
educational experiences, the maintenance of cadirpersonal
and business ties (e.g. marriage and businessgerrents), and
the interdependent nature of the triangle of po{@isen and
Marger 1993).
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Class domination theory

G. William Dombhoff is an intellectual heir of C. Wght Mills and

also credits E. Dighy Baltzell, Paul M. Sweeney &vobert A.

Dahl as important influences (Domhoff 1993). Whilemg

describe Domhoff as an “empirical Marxist” (Lo 2Q02he

explicitly rejects this label (Domhoff 1993) anditicizes elite

theory and prefers what he calls “class dominatibaory”

(Domhoff 2006). We include him under the elite iallmecause he
shares with other elite theorists a belief thatehe a dominant
group in society with elite membership based orhbwdving

wealth and holding a position of power. He is dexiwn for his

analysis of four intertwining power structure neti® policy

planning, candidate selection, special interests] apinion

shaping (Domhoff 2006). Domhoff argues that the @oelite are
a “corporation-based upper class” comprised of lmvthers and
top-level corporate executives. The power elitet@nenough

money and wealth, occupy enough positions of poaed win

enough of the time to conclude that the federalegawment is
dominated—though not necessarily totally contrqlléy the

power elite. While Mills emphasizes similar sodation

experiences and current interpersonal ties thrdugginess and
family connections, Domhoff emphasizes the sintyaaf social

backgrounds by investigating social club membersipipvate

school membership, and attendance at prestigioigernsities

(Domhoff 2006, 2014). For example, though Bill @in was not
born wealthy, he shares with other elites his mesibp in

prestigious organizations, social clubs, and edogcal

experiences (e.g. Yale Law School, Georgetown Usitye and

Oxford). Domhoff argues in the latest edition of &/ Rules
America” that the corporate community and the upgess are
basically two sides of the same coin and the cateaich are one
and the same, so there is less emphasis on mewibies upper
class ‘controlling’ the corporate community andajez use of the
concept of a ‘corporate rich’ to express this basmgty of

corporation and class. (2014: vii)

Critics of elite theory question whether elites &rdy cohesive
enough to rule, whether the masses are really dapdrby elites,
and whether elite models are too simplistic. Dorhlwoiticizes
other elite theorists for not acknowledging theligbiof the
corporate elite to dominate political elites sustekected officials.
Although Domhoff encourages us to consider the mgpae of
class domination, he does not hold to other tesfd#arxism such
as the primacy of class struggle and the meansradugtion
(Domhoff 1993). Class-Based Views of the State Wllass-
based theories are more a theory of society thepeaific theory
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of state (Alford and Friedland 1985), Olsen and ¢#ar(1993)
contend that the ideas of class theorists représastof the most
comprehensive explanations of the state and iteepgo@52). As
previously discussed, there are a variety of neoxMa
perspectives on the state, but these perspectiss some core
concepts and assumptions. For Marxists, econonetsrrdines
the actual nature of the state and the role plagadfluencing
other aspects of social life. All institutions ateaped by the mode
of economic production. For this reason, classrietouse the
term capitalist state rather than only state tceuscbre the role of
capitalism. Under capitalism, “the state is conéwby and acts in
the interests of the productive property-owningslaOlsen and
Marger 1993: 252). The core function of the statéoi maintain
and reproduce the existing class relationshipsgubwth formal
(law and the courts) and informal (socialization abfildren in
schools and families) means (Alford 1993). Skocpagjues that
“the crucial difference of opinion is over which ams the political
arena distinctly embodies: fundamentally consehgubased
legitimate authority, or fundamentally coercive doation”
(1993: 307). Class-based theorists believe therlatd that the
state emerged as a mechanism for controlling thesesa

Class conflict is managed by both force and comfateology

(Nagengast 1994). Viewing the state as shapeddryoaaic forces
and dominated by the capitalist class challengepliralist view
of an institution that arbitrates between competirigrest groups
and an autonomous state that acts on behalf otegreaciety.

However, neo-Marxists disagree on the exact natfrehe

relationship between the dominant capitalist ctagsthe form and
functioning of the state. According to Gold, Lo,dalVright

(1975), there are three Marxist theories of cagitadtates—
instrumental, structural, and Hegelian—Marxist—tlstek to
answer two basic questions: “Why does the stateeghe interests
of the capitalist class?” and “How does the statecfion to

maintain and expand the capitalist system?” (Gadd and Wright

1993: 269).

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.

1. is associated with sociologists Talcott Bass and
Seymour Lipset as well as political scientists RobBahl and Teqg
Gurr.

2. Unlike pluralists who believe that ordinary citizercan be
influential through voluntary associations, elite thsts view thosq
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controlling the state bureaucracy “as relativelysiar and rarely|

influenced by other members of society” (Halse).
3. There are a variety of different “flavors” of eliteeory, but ke}
types include : , and views.
4. Robert Michels’ “iron law of oligarchy” specifiehe tendenc
for all organizations to become centralized andtoolted by only 3
few (True/False).
5. Pluralists recognize the state as an institutioattdeals with
power but oppose the idea that the state has aterests of itd
own (True/False).

4.4. Marxist theories of capitalist states

52

Instrumental

Ralph Miliband is perhaps the most well-known progat of this
view that gives primacy to understanding the tiesMeen the
ruling class and the state (Gold, Lo, and Wrigh93)9 Quite
simply, the state serves the interests of the aliggitlass because
the state is an instrument or tool used by thisscla dominate
society. This does not mean that dominant classbeesrdirectly
rule by holding office; rather, they rule indirgctby exerting
control over state officials (Olsen and Marger 1993his
perspective has driven a research agenda thatxaasireed the
direct ties between members of the capitalist casgthe state as
well as other related institutions such as politgarties and how
the capitalist class shapes government policy tthéitr interests
(Gold, Lo, and Wright 1993). This shaping can bedithrough
the development of state policy or indirect throygyassure and
influence.

Gold and colleagues argue that this view has bexgorntant for
the development of the sociology of the capitallass. Research
from this perspective documents both the existef@dominant
class and the connections between members and tédie s
apparatus. Nonetheless, there are criticisms dfuimentalism,
including a failure to consider state autonomy, tdmisal
exceptions, and causation. The failure to includgoromy
includes two types: that of the state and othexteel institutions.
As Gold and colleagues argue, “There are also ptdigies which
cannot easily be explained by direct corporatéaitivies but which
may come from within the state itself” (1993: 27&pr example,
to preserve the capitalist state, the state magt teeenact policies
such as social security payroll taxes or importrieigns that are
opposed by capitalists (Block 1993). This would hetpossible
without an autonomous state. Furthermore, cultmck ideology
are promoted by the state and not simply manipdldie the
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capitalist class (Gold, Lo, and Wright 1993). A®&! argues, this
view “neglects the ideological role of the statbeTstate plays a
critical role in maintaining the legitimacy of tisecial order, and
this requires that the state appear to be neutthkiclass struggle”
(1993: 296).

Even if the instrumentalists are correct, the fhat the state must
appear neutral calls for a more nuanced and coaiptic
framework for analyzing state policy (Block 199Rglated to the
argument of state autonomy is the criticism ofdristl exception.
This argument suggests that not all policies eidloyea capitalist
state are interests of the dominant class. Gold,ana Wright
(1993) note that business leaders were opposedatokiih D.
Roosevelt’'s New Deal programs. In fact, these leadensidered
Roosevelt, a member of the upper class, a “clas®itt (Brands
2008). Gold, Lo, and Wright (1993) also note thagreif some of
the reforms implemented by the state on behalthefworking
class ultimately co-opt the working class, to assuthat all
reforms are a co-optation denies the possibilitglaés struggle
over reform. Finally, the issue of causation chajles the
assumption that state policy can be explained eywthuntary acts
of powerful persons rather than an acknowledgentieait the
actions of the ruling class can be limited by duel factors.
Gold, Lo, and Wright (1993) contend that this vielxcausation is
the result of an instrumentalist view that rosectallenge a
pluralist view of the state. Both views contendt tbacial causes
are due to actions of dominant actors that actetwalb of their own
interests. The difference is that instrumentaksts one dominant
actor, the ruling class, whereas pluralists belithet there are
many groups attempting to control the state. Thawvvof a
dominant class that acts in a manner consistertt st own
interests assumes that the ruling class is cohemsiae unified
(Block 1993). In Fred Block’s “The Ruling Class oot Rule”,
he argues that a “viable Marxist theory of theestdgpends on the
rejection of the idea of a conscious, politicallyedtive, ruling
class” (1993: 305). This alternative view is a stowal theory of
the state.

Structural

Just as Miliband is associated with an instrumewigal of the
state, Nicos Poulantzas is a main proponent oftituetural view.
The historical Miliband—Poulantzas debate was ihelthg neo-
Marxists’ perspectives of instrumentalism and dtreadism.
While agreeing that the state acts to maintain tabgm,
Poulantzas rejects instrumentalism, arguing tretedtinctioning
is a direct consequence of both structure anddh&adictions of
capitalism. Because society is dependent on a ibmuoy
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economy, state officials must protect the econond; andoing
so, serve the interests of the dominant class (Odsel Marger
1993).

According to Gold, Lo, and Wright, structuraliste anterested in
“how the state attempts to neutralize or displdeesé various
contradictions” (1993: 271) in order to maintaire thapitalist
system. In Poulantzas’ (1975) influential book, i Power and
Social Classes, he argues that there is a coniadizetween the
social character of production and the private appation of
surplus product, threatening the current systemutyin working-
class unity and capitalist-class disunity. Capstadiass disunity is
fostered by competition. Far from being unified, itdsts
compete with each other for surplus, and therefioreot always
share economic and political interests. The only tegprotect the
long-term interests of the capital class, as oppdseshort-term
individualized interests of specific capitaliststasave a state that
maintains some autonomy, even if the state, frane tto time,
enacts working-class concessions such as minimugeaws.
The long-term survival of capitalism is dependentpyoviding
these concessions in an attempt to prevent wordlmss unity.
Without such concessions, workers might band tegetnd
overthrow the capitalist state. In summarizing #teicturalist
view, Gold, Lo, and Wright (1993) note that the eegof state
autonomy varies depending on the degree of corflittveen
classes, the intensity of divisiveness within aassand which
factions constitute a dominant-class power blodd@ob al. argue
that the lack of any discussion that might explaow these
functional relationships are regulated weakens dipigroach to
understanding the capitalist state.

Hegelian—Marxist

This final neo-Marxist perspective begins with tliesfion, “what
is the state?” The answer is a mystification orrestitution that
serves the interests of the dominant class thdwugpears to serve
the interests of society as a whole. This showsttiestate is an
illusion, with most writers exploring how this mifgtation
process occurs. Most writers emphasize the roledeblogy,
consciousness, and legitimacy. Although these idbase
advanced the understanding of politics, they areanooherent
theory of the state much less of the relation betwibe state and
society (Gold, Lo, and Wright 1993). Thinkers asatad with this
perspective (e.g. Herbert Marcuse, Jirgen Haberarak Georg
Lukacs) include what is called the Frankfurt SchoblCritical
Theory.
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Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.

1. are interested in “how the state attemptsdutralize
or displace these various contradictions” in ord&r maintain theg
capitalist system.
2. Capitalist-class disunity is fostered by competitio |
(True/False).

&, Ralph Miliband is perhaps the most well-known progrt of
the instrumental view that gives primacy to underding the tieg
between the ruling class and the state e/Haise).
4. Thinkers associated with the perspectiveidelvhat is
called the Frankfurt School of Critical Theory.

4.5. Emerging views of the state

I. Rational Choice

Rational Choice Theory (RCT) views all political téies as
rational actors. Lobbying, foreign policy, or thedations between
other nation-states, as well as domestic polieyseen in terms of
a game where various players vie for scarce ressyurncluding
power. Kiser and Bauldry (2005) argue that RCTdrdg recently
become influential in political sociology and thiaistis due to the
development of a sociological version that bypassasier
criticisms by incorporating the influence of histooulture, and
institutions. Because RCT has only recently emeged viable
perspective for political sociologists, there i$ adully developed
theory of the state. Yet, researchers have apphedtheory to
actions of political actors, including the statexaBples of
substantive areas of research guided by RCT inatatienalism,
congressional policy making, and the existenceeaf tape in
bureaucracies (Kiser and Bauldry 2005). RCT has &lsen
applied to social movement participation and tla¢estesponse to
terrorism. Despite the promise of RCT, it still de¢o synthesize
several different approaches to develop a morergktieory and
is not useful in situations where there is a higtgrde of
uncertainty about the benefits and costs of acttwnshen both
costs and benefits are low (Kiser and Bauldry 2005).

. Postmodern
Some postmodernists may claim that politics is deeadrather
“politics is secret, veiled, or now even sub-poat’ (Agger and
Luke 2002: 162), with the study of politics moviingm traditional
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power centres such as parliament or congress tadbéalist

economy and culture. Agger and Luke embrace thémmuiern

turn in political sociology, believing that it clexhges all political

theorists to “rethink politics” (2002: 160), whiehill result in a

broadening research agenda. Postmodernism is éafllenced

not only by Marx and critical theory thinkers bulsa by

philosophers and other humanities scholars. Thi®adr
perspective is not bound to a single disciplingma narrowly

focused question such as “what is the state?” Rumists seem
more interested in describing the consequence$efstate or
declaring the state obsolete, rather than defirfiegstate itself.
While Lo (2002) characterizes Hardt and Negri's kvais an

example of what he terms a postcolonial Marxisspective, their
work shares with a postmodern view a look at thipal beyond

the state to Empire as well as power in a globated.

The Welfare State

The welfare state refers to the social and econamaigagerial role
of a nation-state (Melling 1991). In “state corga,” social and
economic organizations are controlled by the si#tes dictatorial
rule is a feature of state—society relations unaotaitarianism. In
contrast, “liberal corporatism” involves the staearing space
with other groups that are organized voluntarilgt are recognized
as representing various sectors of society sucuasowners,
business, labour, or specific occupational groupat tare
recognized as a channel of political representafirese groups
work with the state to negotiate competing intexedlot all
democracies are corporatist states, but in stdtas dre both
corporatist and democratic, corporatist groupsraoegnized in
exchange for submitting to the primacy of the s{&eeeck and
Kenworthy 2005). In their review of public policyé the welfare
state, Hicks and Esping Andersen (2005) descrileettypes of
welfare states—liberal, social democratic, and eoraive—
differentiated by population coverage, role of givate market,
target  population, decommodification, defamilialiaat
recommodification, and poverty reduction throughistedbution
of income. Itis important to note that these cisare ideal types
with specific nations perhaps illustrating hybridstwo or more
types. Types of Welfare States All welfare stats/wn terms of
the types of social programs that are enactedfascéion of state
capacity. States with a higher degree of capaditynitiate social
welfare programs earlier than those with a moreétdichcapacity
(Orloff 1993). The types of welfare states or “vaed regimes”
differ by the degree of state capacity as welldsial values that
define who is considered worthy of receiving stajgp®rt and the
role that family is supposed to play in supporiitsgnembers.
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Liberal

The United States has avoided corporatism and ptesidor a

liberal market state where there is little stateitom over the

economy and where there are many competing intgresips.

Liberal states initiate programs in reaction to kearand family

failures and also initiate their programs latentbacial democratic
or conservative welfare states (Orloff 1993). Thedfare state is
much more restricted and conceived more as a saéttiargeted
toward the needy through the use of means tesimt®market
solutions are preferred over broad policies thaghmniextend

universal health care coverage or family benefitshsas paid
maternity or paternity leave. Calls to privatizeiab security are
an example of a proposed private market solutidmeral welfare

states tend not to “defamilialize” or to encour#yeshift from the
family to paid providers of responsibilities such hild care or
elder care. This means that the state does noidszdshe cost of
day care for young children or the elderly, witle #xception of
welfare mothers participating in job training ormet required
employment programs as a condition of receivingeliem Liberal

welfare states also do not support women-frienahpleyment

policies such as paid maternity leave or effortsgcommodify

individuals with job training or other programs geed to ensure
full employment for adults. Compared to the otheo types of
welfare regimes, liberal-market states have a lovagracity for

proactive public policy as these states initiagrtivelfare policies
much later than other welfare states (Orloff 1993).

Social Democratic

The social democratic welfare state as illustratsd some
Scandinavian countries is an example of a demaccatiporatist
state. These nations have a more extensive wedtate that is
more inclusive and includes not only the poor omeoother
narrowly defined groups, but also universal progrémasattempt
to provide “cradle-to-grave” security such as Healtare,
subsidized day care for children and elders, a$ ageminimum
income guarantees. Private market solutions aeetesj in favour
of government-run programs covering all citizen$eie is a
strong commitment to gender equality through deliatization or
providing external resources for traditional famalyligations such
as day care. High tax rates mean that income istrixited to
fund social welfare programs with a high commitmenpoverty
reduction including recommodification, which maxiesz the
market power of the individual in the labour markbtough
income guarantees and opportunities for job trginiand
retraining. These states have also tried to bukferkers from
volatile markets through decommodification. All detbenefits
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provided by this type of welfare state means thabeker need not
accept just any job. Korpi (2003) notes that strtadtchanges in
the economy such as post industrialization or th& ®© a more
service sector base have led to a retrenchmerdating back of
the welfare state in Western Europe. In additionetmnomic
factors, Orloff (1993) adds demographic changesednational
economic competition as other reasons for cuttaakion services
and eligibility.

Conservative

This type of welfare state practices corporatisnmseda on
occupational groups, such as unionized coal mimersiock

workers, which target male breadwinners for soaciadlfare

programs. These programs are based on the prinfatye onale
breadwinners and the need for families to lookrdfteir members,
both young and old. Like social democratic welfatates, the
private market is not embraced as a solution foetmg typical

welfare needs such as pensions or health carelaBitailiberal

states, there is low commitment to poverty reductimcome
redistribution, and defamilialization. Example ofations’

classified as having this type of state include Gewyn France,
Italy, and Spain (Hicks and Esping-Andersen 2008)ile Esping

Anderson’s classic work, The Three Worlds of Waf@apitalism
(1990), is widely regarded as having instigatechlmable debate
in the social policy literature, it also is widedyiticized. One such
criticism is for ignoring the role of gender (Baral#007). Role of
Race and Gender The U.S. welfare state provide® sespite
from poverty by redistributing income, but at tlaene time, it also
acts to reinforce a stratification system (Espingiémsen 1990)
that reflects class, race, and gender bias as m&soand poor
women are overrepresented in the public assistapbere (e.qg.
food stamps and public housing), while white memraore often
found in the more generous social insurance sphéheprivate

pension and health insurance (Misra 2002). Misrds can

sociologists to explore how welfare policy has bsbaped by
bias. For example, in the United States, some progrusing a
means test such as income eligibility have ofteriugled African-

Americans entirely or paid out smaller benefits rideo to ensure
an adequate supply of low-paid agricultural work@psiadagno
1988). Gender stereotypes are also reinforced ghrouelfare

policy as a conservative welfare state targets onigle

breadwinners and defamilialization is rejectedamsilies should
take care of their own. This reinforces more tiadal gender
roles of the female homemaker and male breadwinner.
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Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 7 minutes.
1. Rational Choice Theory (RCT) views all politicaltiges as

irrational actors. (True/False).

2. Postmodernism is heavily influenced not only by Manxi
critical theory thinkers but also by philosophersdeother humanitief
scholars (True/False).

3. The welfare state refers to the social and econon@nageriall
role of a nation-state (True/False).

4. Postmodernists seem more interested in describing] t
consequences of the state or declaring the stadelete, rather thag
defining the state itself. (True/False).

5. Due to the fact that RCT has only recently emeseged viable
perspective for political sociologists, there istrafully developeg
theory of the country (True/False).
6. The is much more restricted and conceiver ra® &
safety net targeted toward the needy through tleeofisneans tests.

4.6. Summary

This unit reviewed the most recognized three basidels of power
summarizing state—societal relations i.e. pluraé$te (managerial), and
class or Marxist views of the state. For pluraliie state is “an impatrtial
arbitrator among competing pressure groups” (Alfamtd Friedland
1985; Olsen and Marger 1993: 255). Pluralists rezmgthe state as an
institution that deals with power but oppose treaithat the state has any
interests of its own. Like class theorists, elitedrists believe that power
is concentrated, but disagree that it is basedlass @osition. For the
Marxist inspired theories, the state serves thera@sts of the capitalist
class because the state is an instrument or tcal by this class to
dominate society.
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4.8. Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 1

1. Pluralism 4. True
2. True 5 True
3. classical elite, powe
elite, and class domination
Answers to SAEs 2
1. Structuralists 4. Infrastructural power
2. True 5. Hegelian-Marxian
3. True
Answers to SAEs 3
1. False 4. True
2. True 5. False
3. True 6. welfare state
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MODULE 2 CITIZENSHIP AND THE STATE

In this Module, an attempt has been made to offemoad insight to the
concept of citizenship. Thus, the aims of the Meduie, first, to present
some of the latest scholarship on citizenship in@essible way; second,
to highlight the irreducibly political nature ofti@enship; and third, to
explore some of the challenges confronting the wveogsibility of
citizenship today.

Unit 1 What is citizenship?

Unit 2 Why is being able to vote so crucial

Unit 3 Theories of citizenship and their history

Unit 4 Citizenship as equal legal status: from ingleRome to

human rights

UNIT 1 WHAT IS CITIZENSHIP?
Unit Structure

1.1. Introduction
1.2  Learning Outcomes
1.3  What is citizenship?
1.3.1. Why political citizenship?
1.4.  Summary
1.5 References/Further Reading
1.6. Possible Answers to Self-Assessment Exer(®#&Es)

1.1. Introduction

Interest in citizenship has never been higher.tieeslns as well as
scholars of all stripes stress its importancelaashurch leaders, captains
of industry, and every kind of campaigning groupom those supporting
global causes, such as tackling world poverty, tteers with a largely
local focus, such as combating neighbourhood cri@evernments
across the world have promoted the teaching aferghip in schools and
universities, and introduced citizenship testsifomigrants seeking to
become naturalized citizens. Types of citizenshipoliferate
continuously, from dual and transnational citizepsho corporate
citizenship and global citizenship. Whatever thebpem — be it the
decline in voting, increasing numbers of teenaggmpancies, or climate
change — someone has canvassed the revitalizdt@tizenship as part
of the solution. In the sections below, we shaéirapt to discuss some of
the key issues regarding the concept of citizenship
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1.2. Learning Outcomes
At the end of this unit ,you should be able to:

. Describe the concept of citizenship.
. Discuss the key elements of citizenship

1.3. What is citizenship?

The sheer variety and range of these different akegizenship can be
somewhat baffling. Historically, citizenship has meknked to the
privileges of membership of a particular kind ofippcal community —
one in which those who enjoy a certain status atéled to participate
on an equal basis with their fellow citizens in nmakthe collective
decisions that regulate social life. In other wordsizenship has gone
hand in hand with political participation in sonerh of democracy —
most especially, the right to vote. The various riemns of citizenship
are often put forward as alternatives to this tradal account with its
narrow political focus. Yet, though justified inrse respects, to expand
citizenship too much, so that it comes to encompasple’s rights and
duties in all their dealings with others, potenyi@bscures its important
and distinctive role as a specific kind of politicallationship. Citizenship
is different not only to other types of politicdfigation, such as subject
hood in monarchies or dictatorships, but also teeokinds of social
relationship, such as being a parent, a friendaranpr, a neighbour, a
colleague, or a customer.

Over time, the nature of the democratic politicamenunity and the
qualities needed to be a citizen has changed. ihestates of ancient
Greece, which first gave rise to the notion of emighip, were quite
different to the ancient Roman republic or the sitytes of Renaissance
Italy, and all differed tremendously from the natgiates that emerged in
the late 18th and early 19th centuries and thhtpstvide the primary
context for citizenship today. In large part, tbatemporary concern with
citizenship can be seen as reflecting the view tmatare currently
witnessing a further transformation of politicalnwmunity, and so of
citizenship, produced by the twin and related intpat globalization and
multiculturalism. In different ways, these two sqirocesses are testing
the capacity of nation states to coordinate andhédfie collective lives
of their citizens, altering the very character ibizenship along the way.

1.3.1. Why political citizenship?
Citizenship has traditionally referred to a parécuset of political

practices involving specific public rights and dstwéth respect to a given
political community. Broadening its meaning to em@ass human
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relations generally detracts from the importancethed distinctively
political tasks citizens perform to shape and sngtge collective life of
the community. Without doubt, the commonest andtrongial of these
tasks is involvement in the democratic processmaaily by voting, but
also by speaking out, campaigning in various ways] standing for
office. Whether citizens participate or not, thet fdnat they can do so
colours how they regard their other responsibsitisuch as abiding by
those democratically passed laws they disagree patying taxes, doing
military service, and so on. It also provides thestreffective mechanism
for them to promote their collective interests andourage their political
rulers to pursue the public’s good rather thanrtoein.

Democratic citizenship is as rare as it is impdrtékt present, only
around 120 of the world’s countries, or approxiryatt% of the total,
are electoral democracies in the meaningful serseoters having a
realistic chance of changing the incumbent goveninfer a set of
politicians more to their taste. Indeed, a mer@2the world’s existing
democracies have been continuously democratiasrsémse for a period
of 50 years or more. And though the number of waggldemocracies has
steadily if slowly grown since the Second World Waoter turnout in
established democracies has experienced an ecgglally but steady
decline. For example, turnout in the United Statethe period 1945 to
2005 has decreased by 13.8% from the high of 6288lgible voters in
1960 to the low of 49.0% in 1996, and in the UKntait has gone down
by 24.2% from the high of 83.6% in 1950 to the 10i/69.4% in 2001.
True, as elsewhere, both countries have experiercatiderable
fluctuations between highs and lows over the pageés, depending on
how contested or important voters felt the electmte, while in some
countries voting levels have remained extremelysbbwith Sweden, for
example, experiencing a comparatively very modest 6f 77.4% in
1958 and a staggering high of 91.8% in 1976. Theegd downward
trend is nevertheless undeniable. Yet, despitezerii expressing
increasing dissatisfaction with the democratic rageaments of their
countries, they continue to approve of democrasgliit The World
Values Survey of 2000-2 found that 89% of respotddem the US
regarded democracy as a ‘good system of governnamt’ 87% the
‘best’, while in the UK 87% thought it ‘good’ and% the ‘best’ (in
Sweden it was 97% and 94% respectively). Whatdwerperceived or
real shortcomings of most democratic systems, theremost members
of democratic countries seem to accept that derapenatters and that it
is the prospect of influencing government policyarding to reasonably
fair rules and on a more or less equal basis witlers that forms the
distinguishing mark of the citizen. In those coiegrwhere people lack
this crucial opportunity, they are at best guestsa worst mere subjects
— many, getting on for 40% of the world’s populatiof authoritarian and
oppressive regimes.
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Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 10 minutes.

1. Historically, citizenship has been linked to the  off
membership of a particular kind of political commntyn
A. Challenges.

B. Rewards.
C. Immunities
D. Privileges
2. is different not only to other types ofitpall

affiliation, such as subject-hood in monarchies mtatorships, bu
also to other kinds of social relationship, suchbasng a parent, §
friend, a partner, a neighbour, a colleague, orustomer.
A. Citizenship

B. Statehood

C. Patriotism.

D.  Statesmanship

3. The city states of ancient Greece, first gave nghé notion o
citizenship (True/False).

4. Citizenship has traditionally referred to a partlau set of
political practices involving specific public rightend duties with
respect to a given political community, without bigihe commone
and most crucial of these tasks is involvementeim@hstrations an
protests (True/False).

5. At present, only around 120 of the world's courdyier
approximately 64% of the total, are electoral demageEs in thg
meaningful sense of voters having a realistic cleaoicchanging th
incumbent government for a set of politicians mdee their
taste (True/False).

6. Citizenship has traditionally referred to a partlau set of
political practices involving specific public rightend duties with
respect to a given political community (True/False).

bt

4

S

174

1.4. Summary

In this unit, we have discussed the concept ottizenship. To
summarize: a right to citizenship does imply certaghts, but these need
not be such as to exhaust the whole concept afeaghip, as legal
conceptions of citizenship propose. Rather, thisigh being a citizen in
a fuller, political sense that we generate righAtdhough, for all practical
purposes, the exercise of political citizenshipest pursued at the state
level, this does not negate the notion of a glotalcosmopolitan
citizenship. Instead, it places an obligation @est and their citizens to

65



POL 701 ELEMENTS OF POLITICS

secure the possibility for the exercise of citizepithin self-governing

political communities for all. On the one hand,stliuty involves not
undermining the capacity of citizens in existinglifges to govern

themselves by exploiting or dominating their coigsir On the other
hand, it requires that non-citizens be allowed s€de membership on
non-discriminatory terms.

1.5. References/Further Reading
D. Heater, What Is Citizenship? (Polity, 1998)
P. Norris (ed.), Critical Citizens (Oxford UnivessiPress, 1999)

J. G. A. Pocock, ‘The Ideal of Citizenship sincag3lical Times’, can be
found in R. Beiner (ed.), Theorizing CitizenshipJ($Y Press,
1995), pp. 29-52.

M. Walzer’s ‘Citizenship’ appears in T. Ball, J.rEaand R. L. Hanson,
Political Innovation and Conceptual Change (Cangw®id
University Press, 1989), pp. 211-19.

T. H. Marshall's classic essay was published agz&iship and Social
Class (Cambridge University Press, 1950).

D. Heater, A Brief History of Citizenship (EdinbirdJniversity Press,
2004)

P. Magnette, Citizenship: The History of an Ide€FPR Press, 2005)

M. Mann, ‘Ruling Strategies and Citizenship’, Sdéogy, 21 (1987), pp.
339-54

D. Held, Political Theory and the Modern State (fyplL989),

1.6. Possible Answers to Self-Assessment Exercises (SAE

Answers to SAEs 1
D. privileges
A. Citizenship
True

False

True

True

o Gl o (G [N
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UNIT 2 WHY IS BEING ABLE TO VOTE SO CRUCIAL
Unit Structure

2.1. Introduction

2.2. Learning Outcomes

2.3.  Why is being able to vote so crucial, and lioes it relate to all
the other qualities and benefits that are commasgpciated with
citizenship?

2.4. The components of citizenship: towardefndion

2.5. The paradox and dilemma of citizenship

2.6. Summary

2.7. References/Further Reading

2.8. Possible Answers to Self-Assessment Exercises (BAEs

2.1. Introduction

Citizens have increasingly felt politicians will @mything for their vote
and once in power employ it selfishly and ineptlyi€solidarity has
decreased accordingly as inequalities have growwmd®n social groups.
While the better educated and wealthier sectiorsooiety have pushed
governments and politicians to do less and legsptiorer sections, who
find it harder to organize in any case, have inangaswithdrawn from
politics altogether. The problem seems to be twd-f®n the one hand,
citizens have adopted a more consumer-orientatddcatical view of
democratic politics. They have taken a more se#rasted stance,
assuming that others, their fellow citizens, poi#ns, and thosein the
public sector more generally, do so too. On thesotiand, politicians
have likewise treated citizens more like consunaeig both marketized
the public sector where possible and acted thereselather like the
heads of rival firms. Commentators differ as to whiame first, but most
accept these two developments have fuelled eachr,offroducing
increasing disillusionment with democratic politidaistead of being
viewed as a means of bringing citizens togeth@unsuit of those public
interests from which they collectively benefit, pick has come to be seen
as but an inefficient mechanism for individuals toue their private
interests.

2.2. Learning Outcomes
At the end of this unit, you should be able to:

. Describe why voting is essential to citizenship
. Discuss the key issues in democratic citizenship
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2.3. Why is being able to vote so crucial, and how doetsrelate to
all the other qualities and benefits that are commdwg
associated with citizenship?

All but anarchists believe that we need some sbrstable political
framework to regulate social and economic life,nglowith various
political institutions — such as a bureaucracyalegystem and courts, a
police force and army — to formulate and implem#dre necessary
regulations. At a bare minimum, this framework \sgek to preserve our
bodies and property from physical harm by othemd, @rovide clear and
reasonably stable conditions for all the various® of social interaction
that most individuals find to some degree unavorlabbe it travelling
on the roads, buying and selling goods and labmumarriage and co-
habitation. As we shall see, many people believen@exl more than this
bare minimum, but few doubt that in a society of @omplexity we
require at least these elements and that only isgablcommunity with
properties similar to those we now associate witstade is going to
provide them.

The social and moral dispositions that increasihglye come to be linked
to citizenship, such as good neighbourliness, amainly important
supplements to any political framework, no matwextensive. Rules
and regulations cannot cover everything, and theimg followed cannot
depend on coercion alone. If people acted in aaligaiesponsible way
only because they feared being punished otherwiseuld be necessary
to create a police state of totalitarian scoperasgrve social order — a
remedy potentially far worse than the disorderauld seek to prevent.
But we cannot simply rely on people acting welhett It is not just that
some people may take advantage of the goodnedbersoHumans are
also fallible creatures, possessing limited knogidind reasoning
power, and with the best will in the world are likéo err or disagree.

Most complex problems raise a range of moral corgsesome of which
may conflict, while the chain of cause and effeat giroduced them, and
the likely consequences of any decisions we malselige them, can all
be very hard if not impossible to know for sureafzine if there was no
highway code or traffic regulations and we haddordinate with other
drivers simply on the basis of us all possessingdgmdgement and
behaving civilly and responsibly towards each atl®&ren if everyone
acts conscientiously, there will be situations,hsas blind corners or
complicated interchanges, where we just lack tfiermmation to make
competent judgements because it is impossibledonseguess with any
certainty what others might decide to do. Politicagulation, say by
installing traffic lights, in this and similar casecoordinates our
interactions in ways that allow us to know wherestand with regard to
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others. In areas such as commerce, for examplemisans we can enter
into agreements and plan ahead with a degree didlenice.

Now any reasonably stable and efficient politigainiework, even one
presided over by a ruthless tyrant, will providesome of these benefits.
For example, think of the increased uncertaintyiasdcurity suffered by
many lIraqi citizens as a result of the lack of #eative political order
following the toppling of Saddam Hussein. Howetkose possessing no
great wealth, power, or influence — the vast majaftpeople in other
words — will not be satisfied with just any frametudFhey will want one
that applies to all-including the government—andats everyone
impartially and as equals, no matter how rich ogpantant they may be.
In particular, they will want its provisions to pide a just basis for all to
enjoy the freedom to pursue their lives as theysbmn equal terms with
everyone else, and in so far as is compatible tvélr having a reasonable
amount of personal security through the maintenarficen appropriate
degree of social and political stability. And a eggary, if not always a
sufficient, condition for ensuring the laws and pel$ of a political
community possess these characteristics is thatdhetry is a working
electoral democracy and that citizens participatenaking it so. Apart
from anything else, political involvement helpsagns shape what this
framework should look like. People are likely tcsatjree about what
equality, freedom, and security involve and thet Ipedicies to support
them in given circumstances. Democracy offers thterial for citizens
to debate these issues on roughly equal terms @rmbrhe to some
appreciation of each other's views and interestsal$o promotes
government that is responsive to their evolvingoesns and changing
conditions by giving politicians an incentive tdeun ways that reflect
and advance not their own interests but those st witzens.

The logic is simple, even if the practice oftennigt: if politicians
consistently ignore citizens or prove incompeteney will eventually
lose office. Moreover, in a working democracy, whpagties regularly
alternate in power, a related incentive existscfozens to listen to each
other. Not only will very varied groups of citizensed to form alliances
to build an electoral majority, often making compises in the process,
but also they will be aware that the compositiorany future winning
coalition is likely to shift and could exclude the8o the winners always
have reason to be respectful of the needs and wétie losers.

69



POL 701 ELEMENTS OF POLITICS

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. The social and moral dispositions that increasinigée com
to be linked to , such as good neighboudinase certaind
important supplements to any political framework, matter ho
extensive.

A. Diplomacy
B. Citizenship

C. Politics
D. Individuals
2. All but believe that we need some sorttaibl

political framework to regulate social and econortiie, along with
various political institutions — such as a bureaacy, legal system arjd
courts, a police force and army — to formulate angplement th

necessary regulations.

A. Conservatists

B. Foreign staff

C. Anarchists

D. Soldiers

3. Rules and regulations cannot cover everything, thed being
followed cannot depend on coercion alone _ rueTFalse)

2.4. The components of citizenship: towards a definition

Citizenship, therefore, has an intrinsic link tonueratic politics. It
involves membership of an exclusive club — those wdke the key
decisions about the collective life of a given padil community. And the
character of that community in many ways reflectatwieople make it.
In particular, their participation or lack of itgjs an important role in
determining how far, and in what ways, it treategle as equals. Three
linked components of citizenship emerge from thigalgsis -
membership of a democratic political community, todlective benefits
and rights associated with membership, and pasticip in the
community’s political, economic, and social proesss- all of which
combine in different ways to establish a conditdmivic equality.

The first component, membership or belonging, careeho is a citizen.
In the past, many have been excluded from withiwels as outside the
political community. Internal exclusions have irdal those designated
as natural inferiors on racial, gender, or otheugds; or as unqualified
due to a lack of property or education; or as daifjad through having
committed a crime or become jobless, homeless, emtafly ill. So, in
most established democracies women obtained the leag after the
achievement of universal male suffrage, before wmeany workers were
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excluded, while prisoners often lose their righttte, as does—by default
— anyone who does not have a fixed address. Martfieske internal
grounds for exclusion have been dropped as basdlessgh others
remain live issues, as does the unequal effectdgeokthe right to vote
among different groups. However, much recent atieritas concentrated
on the external exclusions of asylum seekers amgignants. Here, too,
there have been changes towards more inclusiveig®lat both the
domestic and international levels, though significaxclusionary
measures persist or have recently been introduéetd the current high
levels of international migration, though not urggéented, have been
sufficiently intense and prolonged and of such glarope as to have
forced a major rethink of the criteria for citizéns

None of these criteria proves straightforward. Zemiship implies the
capacity to participate in both the political ahé socio-economic life of
the community. Yet, the nature of that participatemd the capabilities it
calls for have varied over time and remain mattdrslebate. Citizens
must also be willing to see themselves as in s@neesbelonging to the
particular state in which they reside. At the iegst, they must recognize
it as a centre of power entitled to regulate thelmaviour, demand taxes,
and so on, in return for providing them with vasgqoublic goods. How
far they must also identify with their fellow ciéms is a different matter.
A working democracy certainly requires some elemarita common
civic culture: notably, broad acceptance of théilegcy of the prevailing
rules of politics and probably a common languagelamguages for
political debate. A degree of trust and solidaatyong citizens also
proves important if all are to collaborate in prouhg the collective
benefits of citizenship, rather than some attemptinfree-ride on the
efforts of others. The extent to which such quaditdepend on citizens
possessing a shared identity is a more contestdgrycial, issue as
societies become increasingly multicultural.

The second component, rights, has often been sgeieadefining
criterion of citizenship. Contemporary political il@sophers have
adopted two main approaches to identifying thagietsi A first approach
seeks to identify those rights that citizens oughacknowledge if they
are to treat each other as free individuals wodhygqual concern and
respect. A second approach tries, more modesthplgito identify the
rights that are necessary if citizens are to ppdte in democratic
decision-making on free and equal terms. Both aggres prove
problematic. Even if most committed democrats bipaatcept the
legitimacy of one or other of these accounts azeits’ rights as being
implicit in the very idea of democracy, they conte very different
conclusions about the precise rights either appraaght generate.
These differences largely reflect the various idgicll and other
divisions that form the mainstay of contemporargnderatic politics. So
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neo-liberals are likely to regard the free marketsafficient to show
individuals equality of concern and respect withamel to their social and
economic rights, whereas a social democrat is rikely to wish to see
a publicly supported health service and social sgcsystem too.
Similarly, some people might advocate a given systé proportional
representation as necessary to guarantee a cgiegpial right to vote,
others view the plurality first past the post syssensufficient or even, in
some respects, superior. As a result of these ieagents, the rights of
citizenship have to be seen, somewhat paradoxipaitifaps, as subject
to the decisions of citizens themselves.

That paradox seems less acute, though, once wenatscthat making
rights the primary consideration is in various exgp too reductive. We
tend to see rights as individual entitlements -y thre claims individuals
can make against others, including governmentsettain standards of
decency in the way they are treated. However, thaughts attach to
individuals, they have an important collective dimsien that the link with
citizenship serves to highlight. What does the worlany account of
rights is not the appeal to rights as such buth®d&arguments for why
people have those rights. Most of these argumeanis kwo elements.
First, they appeal to certain goods as being inapbfor human beings to
be able to lead a life that reflects their own febeices and effort —
usually the absence of coercion by others and ioertaaterial
preconditions for agency, such as food, sheltet, r@alth. Second, and
most importantly from our point of view, they implyat social relations
should be so organized that we secure these righen equal basis for
all. Rights are collective goods in two importaenses, therefore. On the
one hand, they assume that we all share an interegrtain goods as
important for us to be able to shape our own li¥@s.the other hand,
these rights can only be provided by people acegertain civic duties
that ensure they are respected, including coopey&tiset up appropriate
collective arrangements. For example, if we takeq®al security as an
un-contentious shared human good, then a rightisogibod can only be
protected if all refrain from illegitimate interfemce with others and
collaborate to establish a legal system and pdticee that upholds that
right in a fair manner that treats all as equalsther words, we return to
the arguments establishing the priority of politicdizenship canvassed
earlier. For rights depend on the existence of séonm of political
community in which citizens seek fair terms of asation to secure those
goods necessary for them to pursue their livesjoialeerms with others.
Hence, the association of rights with the rightsdefmocratic citizens,
with citizenship itself forming the right of righbecause it is the ‘right to
have rights’ — the capacity to institutionalize tights of citizens in an
appropriately egalitarian way.
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The third component, participation, comes in h&aling citizenship the
‘right to have rights’ indicates how access to nwons rights depends on
membership of a political community. However, mamyman rights
activists have criticized the exclusive charactaritizenship for this very
reason, maintaining that rights ought to be avialab all on an equal
basis regardless of where you are born or happkvetdAs a result, they
have sometimes argued against any limits on atceestszenship. Rights
should transcend the boundaries of any politicahroanity and not
depend on either membership or participation. Thotlgere is much
justice in these criticisms, they are deficientiree main respects.

First, the citizens of well-run democracies enjoyeeel and range of
entitlements that extend beyond what most peoplddwcharacterize as
human rights — that is, rights that we are entitked simply on
humanitarian grounds. Of course, it could be argwath some
justification that many of these countries have betefrom the indirect
or direct exploitation of poorer, often non-demaiciastates and various
related human rights abuses, such as selling artisetr authoritarian
rulers. Rectifying these abuses, though, would @lbw for significant
differentials in wealth between countries. For,osel; rights also result
from the positive activities of citizens themsehaesl their contributions
to the collective goods of their political commuynitin this respect,
citizenship forms the ‘right to have rights’ in plag in citizens’ own
hands the ability to decide which rights they vpitbvide for and how.
Some countries might choose to have high taxesgamerous public
health, education, and social security schemes,athgrs to have lower
taxes and less generous public provision of theseg or more spending
on culture or on police and the armed forces. Binabne of the above
rules out recognizing the ‘right to have rights’ ashuman right that
creates an obligation on the part of existing deatarstates to aid rather
than hinder democratization processes in non-deatiocstates, to give
succour to asylum seekers and to have equitableamdliscriminatory
naturalization procedures for migrant workers wdlito commit to the
duties of citizenship in their adopted countries.

So membership, rights, and participation go togetiés through being
a member of a political community and participatog equal terms in
the framing of its collective life that we enjoyghits to pursue our
individual lives on fair terms with others. If weutpthese three
components together, we come up with the followdefinition of

citizenship:

Citizenship is a condition of civic equality. Itregists of membership of
a political community where all citizens can deterathe terms of social
cooperation on an equal basis. This status notsedyres equal rights to
the enjoyment of the collective goods providedh®ypolitical association
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but also involves equal duties to promote and suitem — including the
good of democratic citizenship itself.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. implies the capacity to participate in btta political
and the socio-economic life of the community.

A. Patriotism

B Citizenship

C. Loyalty

D.  Faithfulness

2. Contemporary have adopted two main appeadh
identifying citizenship rights.

A Diplomats

B Rulers

C. Foreign ministers

D Political philosophers
3. Three linked components of citizenship are — meshigeiof aj
democratic political community, the collective biiseand rightg
associated with membership, and participation ie tommunity’y
political, economic, and social processes rugfiFalse)

2.5. The paradox and dilemma of citizenship

Earlier it was suggested that citizenship involagsgmradox encapsulated
in viewing it as the ‘right to have rights. Thatrpdox consists in our
rights as citizens being dependent on our exeisur basic citizenship
right to political participation in cooperation Wwibur fellow citizens. For
our rights derive from the collective policies wectle upon to resolve
common problems, such as providing for personalriigowith a police
force and legal system. Moreover, once in placesetpolicies will only
operate if we continue to cooperate to maintaimtti@ough paying taxes
and respecting the rights of others that follownfrehem. So rights
involve duties — not least the duty to exercise ploditical rights to
participate on which all our other rights depentdisTparadox gives rise
in its turn to a dilemma that can affect much coapee behaviour.
Namely, that we will be tempted to shirk our cidaties if we feel we
can enjoy the collective goods and the rights th@yide by relying on
others to do their bit rather than exerting oureaghAnd the more citizens
act in this way, the less they will trust theirld@¥ citizens to collaborate
with them. Collective arrangements will seem insnegly unreliable,
prompting people to abandon citizenship for oth@ore individualistic,
ways of securing their interests.

74



POL 701 ELEMENTS OF POLITICS

This dilemma proves particularly acute if the gandquestion has the
gualities associated with what is technically kncagna ‘public good’ —
that is a good, such as street lighting, from wimchody can be excluded
from the benefits, regardless of whether they doutteid to supporting it
or not. In such cases, a temptation will existifalividuals to ‘free-ride’
on the efforts of others. So, if the neighbourkesgitside of my house pay
for a street light, they will not be able to stop trenefiting from it even
if | choose not to help them with the costs. In pnagspects, democracy
operates as a public good of this kind and so likewconfronts the
quandary of free-riding. The cost of becoming imed and casting your
vote is immediate and felt directly by each induadl while the benefits
are far less tangible and individualized, as asedisadvantages of not
voting. You will gain from living in a democracy wther you vote or not,
while any individual vote contributes very little sustaining democratic
institutions. And the shortcomings of democracyhe policies and
politicians people dislike — tend to be more evidban its virtues, which
are diffuse, and in newly democratized countriggolong term. As a
result, the temptation to free-ride is great.

In fact, political scientists used to be puzzledyveditizens bothered to
vote at all — it seemed irrational. Given the vemyall likelihood any one
person’s vote will make a difference to the elettiesult, it hardly seems
worth the effort. Even the fear that democracy mallapse should have
little effect on this self-centred reasoning. Asiadividual, it still pays
the free-rider to rely on the efforts of otherstekfall, if others fail to do
their part, there will be little point in the fre®ler doing so. In the past, it
seems that citizens simply were not so narrowlyrimsental in their
reasoning. They appear to have valued the opptytahexpressing their
views along with others. The growing fear, symbstizy the decline in
voting, is that such civic-mindedness has lesseneith citizens
becoming more self-interested and calculating &irtattitudes not just to
political participation but also to the collectigeods political authorities
exist to provide. They have also felt that theillole citizens and
politicians are likewise concerned only with thmivn interests. American
national election studies, for example, reveal thadr the past 40 years
the majority of US citizens have come to feel thaternment benefits a
few major interests rather than those of everyaliepugh the percentage
has fluctuated between lows of 24% and 19% in 197d #994
respectively believing it benefited all, to highs3®%6 and 40% in 1984
and 2004. Likewise, a British opinion poll of 199évealed that a
staggering 88% of respondents believed Membersadifafent served
interests other than their constituents’ or thentogis — with 56%
contending they simply served their own agendas €hange in people’s
attitudes and perceptions presents a major chaleémghe practice and
purpose of citizenship. Most of the collective geothat citizens
collaborate to support and on which their rightsedel are subject to the
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public goods dilemma described above. Like votthg, cost of the tax |
pay to support the police, roads, schools, and itadspwill seem
somehow more direct and personal than the benadigsive from these
goods, and a mere drop in the ocean compared tbiltioss needed to
pay for them. Like democracy, these goods also tehe available to all
citizens regardless of how much they pay or, indedtther they have
paid at all. True, these goods do not have theiggeguality of public
goods — some degree of exclusion is possible. Hewé@would be both
inefficient and potentially create great injustidtesdo so. Moreover, in
numerous indirect ways we all do benefit from a gwadsport system, a
healthy and well-educated population, and from mthas well as
ourselves enjoying personal security. That saidpf@will always be
naturally inclined to wonder whether they are gettvalue for money or
are contributing more than their fair share. Sumicerns are likely to be
particularly acute if people feel little sense ofigarity with each other
or believe others to be untrustworthy, especialhgmwit comes to the sort
of redistributive measures needed to support mastalk rights.
Consequently, the inducements to adopt independ@mscooperative
behaviour for more apparently secure, short-tervaathges will be great
— even if, as will often be the case, such decsslave the perverse long-
term effect of proving more costly or less beneficiat just for the
community as a whole but even for most of the defgdndividuals.

This tendency has been apparent in the trend witteweloped
democracies for wealthier citizens to contract iptvate arrangements
in ever more areas, from education and health tsipas and even
personal security, often detracting from publicyismn in the process.
So, people have opted to send their children teaprischools, taken out
private health insurance, employed private sectiritys to police their
gated neighbourhoods, and sought to pay less iatitex for public
schemes. But the net result has often been thatdbkeof education,
health, and policing has risen because a proliteraif different private
insurance schemes proves less efficient, while depleted public
provision brings in its wake a number of costlyiabproblems — a less
well-educated and healthy workforce, more crime smon.

Governments have responded to this developmenbun hain ways.
First, they have partly marketized some of theseises, in form if not
always in substance. One consequence of it beitigeretechnically
impossible or morally unjust to exclude people frdne benefits of
‘public goods’ is that standard market incentives dot operate.
Companies have no reason to compete for custonyeo$fdring lower
prices or better products if they cannot restrigbgment of a good to
those who have paid them for it. Governments haed to overcome this
problem by getting companies periodically to corsdet the contract to
supply a given public service and by trying to gueee citizens certain
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rights as customers. In so doing, they have stileds®e state’s role as a
regulator rather than necessarily as a provideseofices. The aim is to
guarantee that given standards and levels of poovese met, regardless
of whether a public or a private contractor actualffers the service
concerned. In this way, governments have triece&ssure citizens that
as much attention will be paid to getting value fimoney and meeting
their requirements as would be the case if theyevierying the service
on their own account. Their second response hagpleonented this
strategy by stressing the responsibilities of eite—especially of those
who are net recipients of state support. For exapghumber of states
have obliged recipients of social security benaditee available for and
actively to seek work, engage in retraining, andsgay to do various
forms of community service. By such measures, thaye tried to
reassure net contributors to the system thataliballing their weight and
so retain their allegiance to collective arrangetsieiihird, they have
adopted an increasingly marketized approach tovéhg practice of
electoral politics. They have conducted consumsgarch as to citizens’
preferences and attempted to woo them through brgrehd advertising.
Finally, they have attempted to overcome cynicidmouh using state
power to support the public interest by depolitinizstandard-setting and
the regulation of the economic and political maskalike to supposedly
impartial bodies immune from self-interest, suchiraependent banks
and the courts.

These policies have had mixed results. By and Jdhgy have been most
successful for those services that can be most fodirketized, such as
some of the former public utilities like gas, elasty, and telephones,
and where there are reasonably clear, technid&irierifor what a good
service should be and how it might be obtained. &iber goods —
particularly those where the imperatives for pubpliovision are as much
moral as economic, and defection into private ayeaments is
comparatively easy, such as health care or edueatipartial withdrawal
from, and a resulting attenuation of, public segsibas occurred in many
advanced democratic states.

Meanwhile, disillusion about politics has grown. tiggdns have

increasingly felt politicians will do anything fdheir vote and once in
power employ it selfishly and ineptly. Civic solidgrhas decreased
accordingly as inequalities have grown betweenasgeoups. While the
better educated and wealthier sections of sociefyye hpushed
governments and politicians to do less and legsptiorer sections, who
find it harder to organize in any case, have inangaswithdrawn from

politics altogether. The problem seems to be twd-f®n the one hand,
citizens have adopted a more consumer-orientatddcatical view of

democratic politics. They have taken a more se#rasted stance,
assuming that others, their fellow citizens, poiéns, and those in the

77



POL 701 ELEMENTS OF POLITICS

public sector more generally, do so too. On thesotiand, politicians
have likewise treated citizens more like consunaeig both marketized
the public sector where possible and acted thereselather like the
heads of rival firms. Commentators differ as to Wwhiame first, but most
accept these two developments have fuelled eachr,offroducing
increasing disillusionment with democratic politideistead of being
viewed as a means of bringing citizens togeth@unsuit of those public
interests from which they collectively benefit, pick has come to be seen
as but an inefficient mechanism for individualsptarsue their private
interests.

Globalization has been widely perceived as furtremoting both these
sources of political disaffection. That many pulgmods, from security
against crime to monetary stability, can only beaoted through
international mechanisms has added to civic distffie and the belief in
the shortcomings of political measures. Internaicorganizations are
inevitably much more distant from the citizens tlseyve. Size matters,
and it is much harder to feel solidarity with vésyge and highly diverse
groups with whom one has few, if any, shared caltar other references
and hardly any direct interaction. As a result,rsberm individualized
behaviour is much more likely. Put simply, cheatomgstrangers is easier
than with people you meet everyday and will corgina interact with
into the foreseeable future. The more complex dobaljzed societies
are, the more we all become strangers to each. dtla¢so becomes much
harder to influence or hold politicians to accouvur vote is one in
millions rather than thousands, and it is moreicliff to combine with
others in groups sharing one’s interests and cosdbat are of sufficient
size to influence those with power. Again, marketd weak forms of
depoliticized regulation have come to be seen ase rmompetent and
impartial than collective political solutions.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.
1. The in citizenship consists in our righgcitizens
being dependent on our exercising our basic cishen right to
political participation in cooperation with our flelw citizens.

A. Paradox.

B. Issues

C. Challenges.

D. Consequences.

2. is a good, such as street lighting, fronctvimobody

can be excluded from the benefits, regardless ofthehethey
contributed to supporting it or not.

A. Public good

B. Government property
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C. Public property
D. Collective

3. has decreased accordingly as inequali@e® flgrown
between social groups.

A. Civic solidarity

B Civic responsibility
Civic duties

D Social solidarity

C.

2.6. Summary

In this unit, we have discussed the issueslwedbin democratic
citizenship. The unit discussed how democracy sftee potential for
citizens to debate these issues on roughly equastand to come to some
appreciation of each other’s views and interestsas further highlighted
that, in a working democracy, where parties redylalternate in power,
a related incentive exists for citizens to listereaich other. It was also
pointed out that there are three linked componeftgitizenship —
membership of a democratic political community, todective benefits
and rights associated with membership, and paaticip in the
community’s political, economic, and social pro@sss- all of which
combine in different ways to establish a conditincivic equality.
Finally the unit examined the paradox of citizepshich consists in our
rights as citizens being dependent on our exegisur basic citizenship
right to political participation in cooperation Wibur fellow citizens.
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found in R. Beiner (ed.), Theorizing CitizenshipJ($Y Press,
1995), pp. 29-52.

M. Walzer’s ‘Citizenship’ appears in T. Ball, J.rEaand R. L. Hanson,
Political Innovation and Conceptual Change (Cangwid
University Press, 1989), pp. 211-19.
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P. Magnette, Citizenship: The History of an Ide€FPR Press, 2005)

M. Mann, ‘Ruling Strategies and Citizenship’, Sdéogy, 21 (1987), pp.
339-54

D. Held, Political Theory and the Modern State (fyplL989),

2.8. Possible Answers to Self-Assessment Exercises (SAES

Answers to SAEs 1
1. B. citizenship
2. C. anarchists
3. True

Answers to SAEs 2

1. B- Citizenship

2. D-political philosophers
3. True

Answers to SAEs 3

1. A- paradox

2. A- Public good
3. A-Civic solidarity
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UNIT 3 THEORIES OF CITIZENSHIP AND THEIR
HISTORY

Unit Structure

3.1 Introduction
3.2  Learning Outcomes
3.3  Theories of citizenship and their history
3.3.1. Two models of citizenship
3.4. Summary
3.5. References/Further Reading
3.6. Possible Answers to Self-Assessment Exercises (BAEs

3.1 Introduction

In this unit we shall examine a critical aspeatiedierstanding the concept
of citizenship — theories. Theories of citizensHgll into two types:
normative theories that attempt to set out thetsigimd duties a citizen
ideally ought to have, and empirical theories thetk to describe and
explain how citizens came to possess those righdsdaties that they
actually have. In different but related ways, buhpes of theory appeal
to history. However, they also have distinct diéfieces.

3.2 Learning Outcomes
At the end of this unit, you should be able to:

. Describe the theories of citizenship and practicéhé modern era
. Discuss the models of citizenship

3.3 Theories of citizenship and their history

Normative theories look to history to explore tteal of the good citizen.
Past accounts of citizenship have inevitably shdped we think about
what it is to be a citizen. They provide a sorsofapbook of ideas about
the attributes and advantages of citizenship: wghe gitizen, the kind of
contribution the state and other citizens can expiaim or her and under
which circumstances, and what he or she can exgjgbem and when.
Accordingly, contemporary normative theories ofizeihship tend to
elaborate upon and test themselves against oldersviThey point out
the logical inconsistencies of past theories, dregtain elements on the
grounds of their out datedness or undesirabilihd ambellish or add
others as more appropriate to present conditionsdar to come up with
what they believe is the best possible accounttafeaship today. For
example, military service was an integral part dfleo views of
citizenship, but has gradually been dropped in mecent accounts.
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By contrast, empirical theories explore the so@agnomic, and political
processes that have fashioned the emergence oérastiip in different
times and places, and the ways this status hasdraeted to different
groups of people. These theories seek to underdtamd and why
citizenship arose in given circumstances and tdok forms it did.
However, it would be wrong to regard these accouads purely
explanatory. Implicitly or explicitly, they are iaviably motivated by a
particular normative ideal and focus on identifyittge ways certain
normative possibilities were foreclosed or openpdindeed, normative
theories themselves play an independent role widnig explanatory
theory of citizenship by legitimizing and shapihg demands and actions
of the various social and political actors who teatizenship. So, people
in ancient Greece and Rome had very different vieiwshe ideal of
citizenship to ours and these provided a justiftcafior the way these
societies were organized. But elaborations of tisasee ideals have also
inspired many later thinkers and activists — inolgdsome today — to
militate for changes to the way citizenship is iz or defined within
their own very different societies.

The dominant ‘models’ of citizenship are very muodbted in ancient

Greece and Rome, with these two ‘classic’ accoonentating much

later thinking on the topic. These concern the tgraent of democratic

citizenship within the nation states of Westerndper. Yet these theories
have often had a normative purpose of their owmeig, to see the
democratic, welfare states that arose after ther®@e&Vorld War as

partial realizations and syntheses of various dsp#dahe two dominant

normative models of citizenship.

3.3.1 Two models of citizenship

In an important essay, the historian of ideas A.®.0ocock observed how
the Greek and Roman characterizations of citizgnefier the classical
models not only because they belong to the ‘clabsperiod of history
but also in setting the terms of much later debat¢he subject. The so-
called Greek model of citizenship is drawn prindip&rom the writings
of Aristotle and what we know of the political sgst in Athens and, to a
lesser extent, Sparta in the 5th and 4th centB@s

The key feature of this view was the equality dizeins as rulers or
makers of the law. Along with the writings of dedlems and analysts of
the Roman republic of c. 510-27 BC, the Greek meael its Roman
republican variants have inspired those theoriestfenship that stress
political participation as its defining element. Bpntrast, Pocock
identifies what he calls the Roman model of citibgmsvith imperial

Rome. The key feature of this view of citizenshigsvequality under the
law. As such, it could be extended to all subjettthe Roman Empire.
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This account inspires those later theories of enitship that see equality
of legal status as its main element.

Clearly, to construct a history of the idea ofastiship around these two
models is overly schematic. However, it remaing tihat later thinkers
frequently refer back to them, be it to bemoanrtipeissing, refine and
update them, or to denounce them and advocatestebto begin afresh.
In particular, much contemporary thinking and theog about
citizenship can be roughly characterized as amgttéo elaborate on one
or other of them and possibly overcome the tensb@tgeen them. So,
even if dubious as history, it is a justifiable in historiography —
or the tracing of how certain people have thoudpoiia the past — to look
at the citizenship tradition in Western politicabtight through the lens
of these two views.

Self-Assessment Exercises (SAESs) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. Theories of citizenship fall into two types: and
2. The dominant ‘models’ of citizenship are very mumtted in
ancient and

look to history to explore the ideal of goed citizen
Citizenship
Normative theories
Structuralism
Institutional theory
explore the social, economic, and Ipalr}

POODP> W

processes that have fashioned the emergence zdrtiip in differe
times and places, and the ways this status hasdraered to differen
groups of people.

A. Institutional theories

B Citizenship theories

C.  Social distinctions

D Empirical theories

3.4 Summary

In this unit, we have discussed the two broaaries normative and
empirical. Normative theories look to history topee the ideal of the
good citizen. Past accounts of citizenship haveiiakly shaped how we
think about what it is to be a citizen. By contrasinpirical theories
explore the social, economic, and political proesdbat have fashioned
the emergence of citizenship in different times plates, and the ways
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this status has been granted to different grougseople. The unit also
highlighted the fact that, according to the historiof ideas J. G. A.
Pocock, how the Greek and Roman characterizatibogizenship offer
the classical models not only because they belotigget ‘classical’ period
of history but also in setting the terms of mudiedaebate on the subject.

3.5 References/Further Reading

D. Heater, What Is Citizenship? (Polity, 1998)

P. Norris (ed.), Critical Citizens (Oxford UnivesiPress, 1999)

J. G. A. Pocock, ‘The Ideal of Citizenship sincag3lical Times’, can be
found in R. Beiner (ed.), Theorizing CitizenshipJ($Y Press,
1995), pp. 29-52.

M. Walzer’s ‘Citizenship’ appears in T. Ball, J.rEaand R. L. Hanson,
Political Innovation and Conceptual Change (Cangw®id
University Press, 1989), pp. 211-19.

T. H. Marshall's classic essay was published agz&iship and Social
Class (Cambridge University Press, 1950).

D. Heater, A Brief History of Citizenship (EdinbirdJniversity Press,
2004)

P. Magnette, Citizenship: The History of an Ide€FPR Press, 2005)

M. Mann, ‘Ruling Strategies and Citizenship’, Sdogy, 21 (1987), pp.
339-54

D. Held, Political Theory and the Modern State (fyplL989),

3.6 Possible Answers to Self-Assessment Exercises (SAES

Answers to SAEs 1

normative theories and empirical theories
Greece and Rome

B- Normative theories

D- Empirical theories

o
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UNIT 4 CITIZENSHIP AS EQUAL PARTICIPATION:
ANCIENT GREECE AND THE ROMAN
REPUBLIC

Unit Structure

4.1. Introduction

4.2  Learning Outcomes

4.3. Citizenship as equal participation: ancierg€ge and the Roman
republic

4.4. Citizenship as equal legal status: fromdang Rome to human
rights

4.5. Modern democracy: uniting political anddécitizenship?

4.6. The making of modern democratic citizenship

4.7. Summary

4.8. References/Further Reading

4.9. Possible Answers to Self-Assessment Exercises (BAEs

4.1. Introduction

In this unit, we shall examine the Greek and Romadels of citizenship.
The Greek model is largely inspired by the writings Aristotle,
particularly his account of citizenship in ‘The Rigk’, written sometime
between 335 and 323 BC. Aristotle regarded humamgbeas ‘political
animals’ because it is in our nature to live inifpmdl communities —
indeed, he contended, only within a polis, or @tgte, could human
potential be fully realized. However, people playee roles appropriate
to what Aristotle believed was their natural statio life, with only some
qualifying as polites, or citizens. Both republiGrd imperial Rome offer
important contrasts in these respects. The Romaublie for example
was born of class discord and the struggle of kalegans to obtain rights
against the patricians.

4.2. Learning Outcomes

At the end of this unit, you should be able to:

. describe citizenship practice in the Greek and Roara

. state similarities and differences between the tpc of

citizenship today and in the ancient era

4.3. Citizenship as equal participation: ancient Greeceand the
Roman republic

To be a citizen in ancient Greece it was necedsarg a male aged 20 or
over, of known genealogy as being born to an Atlreitizen family, to
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be a patriarch of a household, a warrior — possggbe arms and ability
to fight — and a master of the labour of othersablgtslaves. So gender,
race, and class defined citizenship, many of thenncantemporary
debates turn on how far they continue to do sa Aesult, large numbers
were excluded: women (though married Athenian womvere citizens
for genealogical purposes); children; immigrantspeetics’ — including
those whose families had been settled in Athensdwgeral generations
(although they were legally free, liable to taxatiaand had military
duties); and above all, slaves. It is reckonedtti@number of citizens in
Athens fluctuated between 30,000 and 50,000, widatimber of slaves
was of the order of 80,000 to 100,000. Therefatzenship was enjoyed
by a minority, though a substantial one. Yet, s inevitable given the
high expectations of citizens. For their capaciyperform their not
inconsiderable citizenly duties rested on theirrgday needs being
looked after by the majority of the population, tmardarly women and
slaves.

Aristotle described as citizens ‘all who sharehe tivic life of ruling and
being ruled in turn’. Though he acknowledged thaatvthis entailed
differed between polities and even between diffecategories of citizen
within the same city state, he considered it toine at some level ‘the
right of sharing in deliberative and judicial offic In Athens this meant
at a minimum participating in the Assembly, whicktrat least 40 times
a year and required a quorum of 6,000 citizengenary sessions, and,
for citizens aged over 30, doing jury service —iaga frequent
responsibility given that juries numbered 201 orrencand on some
occasions over 501. All the major issues came betioe Assembly —
declarations of war and the concluding of peacefdhming of alliances,
public order, and finance and taxation. In additibere were some 140
local territorial units of government, or demeg] #imese constructed their
own agorae, or assembly points for public discussidocal affairs and
decrees. Unlike involvement in the assemblies, gawice was at least
paid. However, jurors were chosen by lot from amdhgse who
presented themselves to discourage both its begoaniregular income
and jury packing.

Meanwhile, many citizens could not avoid also hagdpublic office at
some period. With the exception of generals, whoewsdected by the
Assembly and could serve multiple terms for as l@asgthey were
successful, public offices were chosen by lot aswhily held for one or
a maximum of two years. The aim of these devices wancrease the
likelihood that all would have an equal chance xéreising political
power, although the short terms of office and thec&s operated by the
different bodies on each other meant this power gaserely
circumscribed. Citizens were organized into 10b&g based on
residence, with each selecting 50 councillors chdselot from among
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candidates elected by the demesto sit in the Cboh&00 for a year.
They all served for a tenth of their term on thendattee of 50, which
proposed legislation, and for one day as the peesidf the Committee.
Day-to-day administration was in the hands of san200 ‘magistrates’,
chosen annually by lot from those who stood foiceff with the period
of service restricted to two terms. Although albpa offices were paid,
selection by lottery and short terms meant thereldcdbe no career
politicians. Yet, citizenship itself, if one addsililary service and
participation in local affairs, was a fairly fulcoupation.

Athens was unusual among Greek city states in bsinglemocratic.
Indeed, Aristotle, who periodically resided in Atisebut was not born
there and so not an Athenian citizen, expressestsopal preference for
systems that mixed democracy with aristocratic andnarchical
elements. However, even in those systems that djdcgizenship
remained fairly onerous. For example, like his mem/ato, Aristotle had
a certain, if more mooted, admiration for the mutlore austere
citizenship code of Sparta. By contrast to Athew$iere the arts,
philosophy, and the cultivation of leisure were muwdmired, Sparta
emphasized military service above all else. Chiidxere separated from
their families aged 7 and subjected to a rigoroaing, and thereafter
were attached to a ‘mess’. Given that they still taattend the Assembly,
Spartan citizens became even more permanent @éhants than their
Athenian counterparts. In fact, it was precisesirttimited opportunities
to develop private interests that Plato in paréicslo admired.

Aristotle acknowledged that such forms of citizapshere likely to be

possible only in fairly small states. That was imgot not just so

everyone could have a turn at ruling and to keepdbks of government
sufficiently simple as to be manageable without ®fgssional

bureaucracy or political class, but also becauseag only in smaller
settings that the requisite civic virtues wereliike be fostered. Although
the Athenians probably invented the idea of takeng/ote to settle
disagreements, unanimity was the ideal, and it angpkkely that most
issues were settled by consensus—if need be, fiojpextended debate.
Aristotle surmised that such concord, or homondepended on a form
of civic friendship among citizens that was likeétyproceed only from

living together in a tightly knit community. Citine must know each
other, share values, and have common interesty.t@emh are they likely
to be able to agree on which qualities are begjivien offices and select
the right people for them, harmoniously resolvgdied rights, and adopt
collective policies unanimously. Even so, agreemested on citizens
possessing a sense of justice, being temperatedrgiging self-control

and avoiding extremes, having a capacity for pruglesdgement, being
motivated by patriotism, so they put the public doabove private

advantage, and being courageous before dangerciabpemilitary
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threats. In sum, a citizen must not belong ‘judtitoself’ but also to ‘the
polis’.

Though in the Greek model citizenship was the [@ge of a minority, it
provided a considerable degree of popular contvel government. Of
course, we know that the Assembly and Council tdridébe dominated
by the high born and wealthy. It is also true thAaistotle’s ideal of
concord was often far from the reality, at leastAthens. There were
persistent tensions between different classesastobhs. Disagreements
there were often bitter and personal, ending withghysical removal of
opponents through ostracism or even their execubipntrumped-up
charges of treason. Nonetheless, in a very realesttose people who
qualified as citizens did rule, thereby giving ue thord ‘democracy’,
from the Greek demokratia, or people (demos) rkriat¢s).

Unsurprisingly, Greek citizenship has appeared aoyrater thinkers as
the epitome of a true condition of political eqtialin which citizens have
equal political powers and so must treat each othéér equal concern
and respect. They have viewed the trend towardgdehg political tasks
to a professional class of politicians and publamaistrators with
foreboding, as presaging a loss of political freedand equality, and
lamented the — in their opinion — short-sighteddescy for ever more
citizens to desert public service to pursue persooacerns. By contrast,
critics of this model of citizenship argue thatvéis not so much an ideal
as hopelessly idealized. In reality, it was doulghpressive. On the one
hand, it rested on the oppression of slaves, woamhpther non-citizens.
On the other hand, it was oppressive of citizenslemanding they
sacrifice their private interests to the servicéhefstate. As we saw, the
two forms of oppression were linked: citizens cowdly dedicate
themselves to public life because their privatediwere serviced by
others. Both have also been the mark of totalmaregimes. The latter
too have typically treated non-citizens as less fialy human and have
demanded not just allegiance but also the totaitifieation of citizens
with the state, regarding all dissent as indicatifvgelf-interest rather than
an alternative point of view or valid concern. Aslias being repressive,
such systems tend to be highly inefficient — nasten diverting all talent
away from the private sphere of the economy on wihe wealth of a
society rests. Contrary to what was intended, ngakive public sphere
the main avenue of personal advancement can lezattoption and the
abuse of public power for private again.

Both republican and imperial Rome offer importaohtcasts in these
respects. The Roman republican model of citizensgigometimes
collapsed into the Greek model. But while there swme similarities,
there are also striking differences. Though classasted in Greek
society, including among those who qualified aseits, the ideal of
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citizenship became classless with the aspiratioootocord’, a product of
putting class and other private interests to owke.sBy contrast, the
Roman republic was born of class discord and theggle of the
plebeians to obtain rights against the patricizhs.key event in this early
history was the ‘secession’ of the plebeians toAtentine Hill in 494
BC, where they swore an oath of mutual supportetiotige patricians to
appoint officials who would look after their intste, a move that led to
the creation of Tribunes of the People, elected bgw Plebeian Council,
who possessed the power to veto the acts of othgrstnates, including
each other. The Plebeian Council also dealt wifl kiigation, though
this function fell with the creation of permanenbuds, and most
importantly had the power to pass laws (plebiscitajially, these laws
applied only to the common people, but ultimatehca@npassed all
classes. Three other popularly elected assembtisted: one based on
family clan groupings, one elected by serving soklibased on their
legionary units, or centuries, and a third basedtrdmal divisions.
However, these exercised judicial rather than latie powers.

Despite being able to vote for and sit on all theséies, as well as being
eligible to become Tribunes and magistrates, Romieimens never
possessed anything like the political influence beéirt Athenian
counterparts. True power rested with the Senat@eWhtry to the Senate
ceased to depend on rank around 400 BC, being csedpiostead of
popularly elected magistrates, it was dominatedthry patricians —
especially among the higher magistracy, particuléine Consuls who
formed the executive. The slogan Senatus PopulesRpumanus (‘The
Senate and the Roman People’, frequently abbreviadte SPQR)
suggested a partnership between the Senate amuetmpde within the
popular assemblies. In reality, Senate and peopte aiways in tension,
with the influence of the plebeians waxing and wgmiapending on their
importance as support for different factions amthgpatricians. As the
historians of the Roman republic and, drawing @mthMachiavelli and
other later neo-Roman republican theorists apptestiahis ongoing class
conflict gave politics and citizenship a much meorgrnumental character
than the Greek ideal of disinterested service égtliblic good. Although
Roman republicans such as Cicero characterized wixiue in similar
terms to the Greeks, as selfless devotion to puhliy, and warned
against the pursuit of riches as a source of ctiompn and out of office,
few were willing to emulate the modest farmingsdifgde of Cincinnatus,
the model Roman republican hero, who according¢end abandoned
his plough to save the republic and returned émdae the task was done.
The Roman patriciate was fabulously wealthy. In Maeelli’'s eyes, the
true lesson of the Roman experience was that tfisrseterests of the
aristocracy and the people could only be restraihedch could counter
the other. The republic institutionalized such nalitestraint by ensuring
no person or institution could exercise power ek@epombination with
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at least one other person or institution, so bothldccheck and balance
each other. Accordingly, there were two Consulsheable to veto the
other’s decisions, ten Tribunes with similar couvéding powers, and so
on, with none able to hold office for more thanear The need to divide
power in this way was elaborated by later republit@orists. It was a
key feature of the city states of Renaissance,ledpecially Florence and
Venice, which inspired Machiavelli's writings on ethsubject, and
informed the constitutional debates of the Engtsvil War of the 17th
century and the political arrangements of the Duégublic into the 18th
century. In the work of the American Federalistpexially Madison, the
division of powers became a central element of W& Constitution.
Underlying this account was a distinctively realiggw of citizenship,
which would be more easily adaptable to modern aeatiz politics than
the Greek view. Instead of viewing the private liag¢ and the public
interest as diametrically opposed, so that all elesof the first had to
be removed from politics, the public interest emneerffom the clash and
balancing of private interests. Consequently, eitzhad self-interested
reasons to participate because they could onlyrengieir concerns
figured in any collective decisions so long as theyk part and were
counted. Indeed, when we turn to the descriptiemities, we shall see
how modern citizenship has largely developed frova struggles of
different groups to have their interests addressedn equal basis to
others.

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. The slogan suggested a partnership betwlssh
Senate and the people within the popular assemblies
2. The of citizenship is largely inspired|ig writings of

Aristotle, particularly his account of citizenshipThe Politics, writter,
sometime between 335 and 323 BC.
3. The key feature of the Roman model of citizenshgp w

4.4. Citizenship as equal legal status: from imperial Rme to
human rights

As the Roman republic became overlaid by the Emghelink between
citizenship and private interests underwent a dt@nchange. Eligibility
for Roman citizenship was at first similar to thetesia for Greek
citizenship — citizens had to be native free mew wiere the legitimate
sons of other native free men. As Rome expandedially within Italy,

then over the rest of Europe, and finally into Ad&riand Asia — two
important innovations came about. First, the pdpaia of conquered
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territories were given a version of Roman citizepsthile being allowed
to retain their own forms of government, includinbatever citizenship
status they offered. Second, the version of Ronitzzenship given was
of a legal rather than a political kind — ‘civitasne suffragio’, or
‘citizenship without the vote’. So, the Empire alled dual citizenship,
though it reduced Roman citizenship to a legatistaAs a result, the legal
and political communities pulled apart. The scopéaw went beyond
political borders and did not need to be co-extenswith a given
territorial unit. To cite the famous case of StIRaan arrest in Palestine,
he proudly declared himself ‘a Jew of Tarsus, g icitCilicia, a citizen
of no mean city’. But not being in Tarsus, it was &dditional status as a
Roman citizen that allowed him to claim rights &ghi arbitrary
punishment, thereby escaping a whipping, and tdarskial in Rome.

According to the Aristotelian ideal, political @&@nship had depended on
being freed from the burdens of economic and sdiéga both in order
to participate and to ensure that public rathen thiavate interests were
the object of concern. By contrast, legal citizepsias private interests
and their protection at its heart. Within Roman,légal status belonged
to the owners of property and, by extension, thegsessions. Since these
included slaves, a free person was one who owmeséti. So conceived,
as in many respects it remains to this day, law asmit how we could
use ourselves and our things and those of othedsitee use they may
make of us and our things. As the example of St Sfaaws, the resulting
privileges and immunities, including the right teesand be sued in given
courts, were far from trivial. However, that théeraf law can be detached
from the rule of persons, in that those subjecit o not have to be
involved in either its making or its administratjameates disadvantages
as well as advantages.

The advantage is that the legal community can,esaw, encompass a
number of political communities and hold their rglend officers to
account, thereby limiting their discretion to agamst the law. Law can
be universal in scope and extent, enabling milliarfs dispersed
individuals to pursue their private interests bgaging and exchanging
with each other across space and, through such detm as bequests,
through time, without any direct contact. The disadage lies in these
same citizens becoming the imperial subjects ofldlaés empire, who
are ruled by it rather than ruling themselves. thet rule of law is only
ever rule through law by some person or persons. ¢an have many
sources and enforcers, and different laws and Bgaems will apply to
different groups of persons and have differing €astd benefits for each
of them. If law’s empire depends on an emperom the danger is that
law becomes a means for imperial rule rather théa of and for the
public.
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Of course, a tradition quickly emerged that ideedifthe source of law
beyond the will of any human agent or agency — isgeit instead in
nature, God’s will or reason. These arguments affiéerent intellectual
constructions of what they claim to be the fundataldaw of all human
associations. Such law supposedly operates asesicupr higher law,
which binds all political rulers — be it an abselumonarch or the people
themselves — and trumps whatever laws they may passe depictions
of fundamental law have proved tremendously inftizin international
law, especially human rights law, and lie behindngpnarguments for
domestic constitutions. However, such accountsydwame up against
the self-same problem that, as with ordinary lawlyopersons can
interpret and implement higher or fundamental lawhat, as | noted
above, the rule of law is enacted through the ofilgersons.

Perhaps the most powerful of these intellectuaktrantions of higher
law — and probably the most influential among congerary legal and
political theorists — sought to square the cirgfebbnging together the
rule of law and the rule of citizens within the adl@f a social contract.
Emerging in the 17th and 18th centuries as an atawuhe justification
and limits of the powers of the monarch within atet it takes as its
starting point the equal status of human beingspiaprietors of
themselves and co-possessors of the world. Therlyimde intuition is
that a just political and legal sovereign power lgdae one to which free
and equal individuals could be expected to unanstyoconsent. Such
consent, the theory goes, would be given only power that offers fair
and equitable mechanisms and rules for securirig ¢benmon interest
to be able to pursue their own good in their owiy wWeeeing them from
the uncertainties of mutual harm without itself ts@ing a source of harm
to them. In other words, it tries to unite the pcdil ideal of the equality
of virtuous citizens, who rule and are ruled inmntgo as to uphold the
public interest, with the legal ideal of individaads rights bearers, who
pursue their private interests protected by the adfillaw. This argument
does not necessarily rest on any actual consemitizgns to generate
their obligation to obey a just sovereign. For mahgorists in this
tradition, it is sufficient that the political aielgal system is so organized
that we could imagine all citizens oughtto hypattedly consent to it —
or, at least, have no compelling reason not toodd Be idea of a contract
is simply a device for thinking about which poldlc and legal
arrangements and principles treat people equitaibtyjustly. However,
as with theories of God-given or natural law, tlerts of the contract are
likely to be viewed differently by different theets, according to the
moral and empirical presuppositions they bring tearbin their
characterizations of human nature and the causattste of social
relations.
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For example, the social contract theories of thth-téntury English
philosophers Thomas Hobbes and John Locke portugte glifferent
accounts of human nature and social relations,ymiad divergent views
of what we would consent to. For Hobbes, humandseivere apt to
pursue their self-interest aggressively and distotisers. Consequently,
life outside the state was ‘nasty, brutish andtshemd they were inclined
to consent to any sovereign power capable of offethem security
against the risks individuals posed to each otBgrcontrast, Locke had
a much more benign view of the human nature andmwetised to believe
that Hobbes underestimated the degree to whicé ptaver might be an
even greater danger to individual liberty than othdividuals. As he put
it, Hobbes appeared ‘to think, that men are sadhothat they take care
to avoid what mischief may be done them by pols;oat foxes; but are
content, nay, think it safety, to be devoured bpdi’ He believed people
would only consent to a limited form of governme®tich differences as
those between Hobbes and Locke indicate that #uerdiable to be as
many views of ‘higher law’ as there are theoridtg.ol'he disagreements
among theorists mirror those between citizens ahdm us once more to
the dilemma that the source of the rule of law wafllays lie within the
rule of persons. That is, that what the rule of iawhought to mean and
how that law is interpreted and applied always\wih people.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.
1. The social contract theories of the 17th-centuryglism
philosophers and portray quite differaocounts o
human nature and social relations, producing diwargviews of Whalt
we would consent to.
2. According to the ideal, political citizenshhad
depended on being freed from the burdens of ecanana social lifg
— both in order to participate and to ensure thablic rather than
private interests were the object of concern.
3. The link between citizenship and private interestderwent g
dramatic change as the became overlaithdyEmpire.
4. The version of Roman citizenship given to its cetpwas of
rather than a kind.
Legal/political.
State/institutional
Sociological/liberal.
State/legal.
‘civitas sine suffragio’, or
Your vote is your power
no power to vote
citizenship without the vote
power to the peop
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6. Eligibility for Roman citizenship was at first sianlto the
criteria for citizenship.

A. Greek

B British

C. Egyptian

D Israel

4.5. Modern democracy: uniting political and legal citiznship?

The ensuing dilemma confronted the two great reimis that
inaugurated the modern democratic era — the AmeriRavolution of
1776 and the French Revolution of 1789. Both atteohfo resolve it by
seeing their constitutional settlements as instmwdéean actual contract
between citizens. So, the putative authors of theedcan Constitution
are ‘We the People of the United States’, whileRhench Declaration of
the Rights of Man and the Citizen declares ‘thes®wf all sovereignty
lies essentially in the Nation’. However, thesenfafas preserve a
dualism between the ‘public’ political citizen, wlaets as a collective
agent — the ‘people’ or the ‘nation’ — and the pte; ‘legal’ citizen, who
is the subject of the law and the possessor ofitaditrights to liberty,
property, and the pursuit of happiness. Civic wrgyets assigned to a
single constitutional moment and enshrined intisétutions that popular
act creates, leaving selfish citizens to pursue gegsonal interests under
the law. Meanwhile, a tension between the two n®demains. It is
doubtful that even the most well-designed insttusi and laws can
economize too much on the virtues of citizens,hat titizens feel they
are ‘theirs’ if — the founding moment apart — thegnnot actively
participate in shaping them.

The political and legal views of citizenship haveme to be associated
with two traditions of political thought — the rdgican and the liberal —
with many accounts portraying the first as havingrbglowly displaced
by the second. Whereas the republican traditiodstém see liberty as the
product of laws that citizens have participatedrgating for themselves,
liberalism has tended to view law as a necessahtrat should seek to
preserve as much of the natural liberty of indiaildias is compatible with
social life. Nevertheless, such intellectual camgiopns need to be
handled with care. For a start, there have theea In@merous varieties
of republicanism and liberalism — as we saw, fameple, the Greek and
Roman views of republican citizenship contained exgus differences,
and both these views were subsequently adaptefianest ways by later
thinkers. Moreover, the two traditions have notyoob-existed but
became increasingly mixed with the developmenteshdcratic nation
states during the 19th and 20th centuries. Lyindway between a city
state and an empire, the nation state emerged eas rtfost viable
alternative — able to combine certain key advargagdle avoiding their
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disadvantages. If the polis was too small to s@rvihe military
encroachments of empires, the empire was too laogallow for
meaningful political participation. The nation gtdtad sufficient size to
sustain both a complex economic infrastructureamdrmy, while being
not so large as to make a credible — if less ppaiory — form of
democracy impossible. As a result, it became stibjpgaressures to create
a form of citizenship that could successfully imteg popular and legal
rule by linking political participation and rightgith membership of a
national democratic political community. It is thieevelopment that
informs the sociological theories of citizenship.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.
1. The political and legal views of citizenship haweme to be
associated with two traditions of political thought angl

2. The putative authors of the Constitutioa ‘@/e thg
People of the United States’.
A. American.

B. French

C. British.

D. Portuguese.

3. Lying midway between a city state and an empire,nition|
state emerged as their most viable alternativele slocombine certai
key advantages while avoiding their disadvantages.

—4

A. State

B. Nation

C. Country

D. nation state

4. The Declaration of the Rights of Man and @litezen
declares ‘the source of all sovereignty lies esaéntin the Nation’.
5. The tradition tends to see liberty as thedpod of lawg
that citizens have participated in creating forriselves.

A. Liberal

B. Conservative

C. Socialist

D. Republican

4.6. The making of modern democratic citizenship

The sociologists T. H. Marshall and Stein Rokkataldshed what has
become the standard narrative of the evolution oflenn democratic
citizenship. This account draws on their analys$ithe history of West
European democracies in the 18th, 19th, and 2Qttuges. They saw
citizenship as the product of the interrelated psses of state-building,
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the emergence of commercial and industrial socaty, the construction
of a national consciousness, with all three drifggward in various ways

by class struggle and war. Though these three psesetended to be
phased, each provided certain of the preconditionbsringing together

popular and legal rule within the new context omderatic, welfare,

nation states operating within a capitalist madegnomy.

The first, state-building, phase consisted of adstraiive, military, and
cultural unification at the elite level, accompaniéy territorial
consolidation and the creation of an elementasatestvide bureaucratic
and legal infrastructure. This phase created ares@e political body
possessing authority over all activities within igeq territorial sphere,
with those people residing within it becoming ggitimate subjects. The
second phase saw the emergence of commercial dunstiral economies.
This process led to the creation of the infrastmadt public goods
required by market economies, such as a unifiecspiah system, a
standardized system of weights and measures amgla surrency, and
the establishment of a regular and unitary legatesy. Markets also
gradually broke down traditional social hierarchiasd systems of
ascribed status, fostering freedom of contracteandhlity before the law
— particularly with regard to civil and economights. The third, nation-
making, phase involved the socialization of the seasinto a national
consciousness suited to a market and industriaiaeayg by means of
compulsory education, linguistic standardizationpagular press, and
conscript armies. These promoted a common langaadeguaranteed
standards of numeracy and literacy appropriateafarobile workforce
capable of acquiring the generic skills neededifidustry. They also
helped create affective bonds between both comasahemselves and
citizens and their state.

The net effect of these three processes was ttecaepeople’, who were
entitled to be treated as equals before the lawpasdessed equal rights
to buy and sell goods, services, and labour; whieeests were overseen
by a sovereign political authority; and who shaaethtional identity that
shaped their allegiance to each other and to #tate. All three elements
became important for democratic citizenship. Thest firovided the basis
for regarding all persons as entitled to the egualection of the laws —
a condition people came to see was unlikely toinbtathout an equal
right to frame them. The second created a commuwfiipterest, most
particularly in controlling sufficiently those rumg the state to ensure
that the rulers responded to and promoted the coscé the ruled rather
than oppressing them. The third led citizens tosmeT themselves as a
people, sharing certain common values and varipesial obligations
towards one another. It also fashioned the coritexa public sphere in
which people could communicate with each othergigicommon idiom
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and according to rules and practices that were diyoknown and
accepted.

In a brilliant essay, T. H. Marshall argued that ditizenship potential
offered by the emergence of national markets atidmatates had been
unleashed by a succession of class struggles. Dgaom the British
experience, he contended that there had been tededs in the
historical evolution of citizenship. Each perioddhavitnessed the
acquisition of a different set of rights and dutiBscitizens as a given
group struggled to attain equal status as a fuihbrex of the community.
The first period, roughly from the 17th to mid-1%énturies, saw the
consolidation of the civil rights needed to engemga range of social and
economic activities, from the freedoms to own propand exchange
goods, services, and labour required by a functprmarket, to the
liberties of thought and conscience necessarytém@ta chosen church
and to express dissent. The second period, exigffidim the end of the
18th century to the start of the 20th, coincidethuhe gaining of political
rights to vote and stand for election, first by@ibperty owners, then all
adult males, and finally women as well. The thiedipd, going from the
end of the 19th to the mid-20th century, involvld treation of social
rights. Initially, these had consisted simply dietright to a modicum of
economic welfare and security' but had graduallgnbextended ‘to the
right to share to the full in the social heritageddo live the life of a
civilised being according to the standards prewgiln society’. So these
rights came to include not only social insurancairg unemployment or
debilitating illness, but also more extensive riglat education, at least up
to secondary school, and to health care and pession

Marshall’'s account has come in for considerablécgsm. Some have
argued that he overlooks the role played by extepmassures in
promoting rights, others that even in Britain theee sets of rights neither
arose in quite the order or periods that he mestioor proved quite as
complementary as he assumed. Thus, social rightsdmerged in most
countries before rather than after political righiadeed, they were often
offered by the politically dominant class of thedi as a way of damping
down demands for political rights. Social righta edso clash with certain
civil rights, such as the right to property. Howewhese corrections to
the details of his argument are perfectly compatisith its underlying
logic, which remains compelling. Although Marshadls sometimes been
read as suggesting that there is an almost indgipabgression from civil
to political to ever fuller social rights, this waset his view. He saw the
acquisition of rights as a contingent and neverrendgtruggle. Each
phase in the development of rights stems from aorsliate group
managing to win concessions from those with poweheir fight to be
treated with equal concern and respect. In theges weagal citizenship
was altered to encompass new groups through tmeafoor informal
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exercise of political citizenship, often by expiog existing legal rights
to gain others. Success in each case came fromlthg classes needing
the voluntary cooperation of the ruled to retaieithauthority. Since
different groups can take advantage of differemturnstances, the
development of citizenship naturally has diffenexhi country to country.
For example, the need for mass conscript armiegmgluhe First and
Second World Wars, and, in consequence, for worreahtur to run the
domestic economy, aided considerably the acquisitib political and
social rights by men and women in many Europeamiti@s in this
period. Yet, in countries such as Spain, Portuayad, Switzerland which
remained outside these conflicts, these pressunmesalisent. As a result,
in these countries changes to women’s status caee different and
much slower route.

Writing in the 1950s, when the economies of WesibRean countries
were in the ascendant and welfare spending expgnidiwas natural for
Marshall to treat social rights as the culminatadrthe struggle for an
ever more inclusive and egalitarian form of citigeip. Needless to say,
subsequent events have tended to challenge thatisijt conclusion. It
is not just that many aspects of the post-war welattlements Marshall
celebrated became eroded during the economic down@and
restructuring of the 1970s, 1980s, and 1990s. Mdrtlie economic and
social assumptions on which this settlement restade also been
criticized by those seeking to further expand mathiean curtail
citizenship. Environmentalists have attacked th@temsis on increasing
economic production, feminists its continued owveking of the
subordinate role of women in the labour market, timwilkuralists the
failure to even mention issues of ethnicity, cosoib@ns its focus on the
nation state, and so on. As with the criticismavirshall’s historical
narrative, these observations do not necessarradict the main thrust
of his argument. They merely indicate how eachhgbteo realize a form
of equal citizenship generates its own unanticghatleortcomings and
problems — producing new struggles over the way puodtical
community, rights, and participation are defined.

In two respects, current developments may be underghMarshall's
schema. First, legal citizenship has become evee motonomous from
political citizenship as globalization erodes thation state without
creating alternative political communities capaiflproviding a focus for
participation in the promotion of collective goodBor example,
international organizations such as the World Bahk, World Trade
Organization, and the International Monetary Fueguiate a great deal
of international trade, but citizens can contr@rthonly very indirectly
through their governments. Moreover, such bodies swmbject to
international law and courts which have very lifitditical accountability
at all. Even the EU, which does have direct elestio a special European
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Parliament, is to a large degree under the contfolgovernment
executives, on the one hand, and the European GbuJustice, on the
other. However, citizenship has been increasingiindd in terms of
global human rights to deal with this developmétdwever, the absence
of a political dimension suggests that it offerscamewhat second-rate
account of what being a citizen involves. Seconmtj ® some extent
relatedly, those with power and wealth have becomeeasingly able to
operate without the consent of the comparatively pmd powerless. The
more mobile the wealthy become, the harder it cotarol their activities
and to tax them so they contribute to public goddsa consequence of
these two developments, the capacity for citizgnghbe shaped through
processes of struggle may have declined.

Self-Assessment Exercises (SAEs) 4

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. The need for mass conscript during thet Fard
Second World Wars, and, in consequence, for woni@odsir to runj
the domestic economy, aided considerably the atiguif political
and social rights by men and women in many Euromzamtries in

this period.
A. Armies.
B. Workers

C. Political cadres.
D. Gendarmes.
2. In two respects, current developments may be uriderg
Marshall's schema. First, legal citizenship has &m@e ever mor
autonomous from political citizenship as globaliaat erodes th¢
nation state. Second, and to some extent relatéahge with powey
and wealth have become increasingly able to opevatbout the
consent of the comparatively poor and powerfess
(False/True).

\174

3. The sociologists and established wdsibecom¢
the standard narrative of the evolution of moderamdcratic
citizenship.

4.7. Summary

In this unit, we have discussed citizenshifh@ancient era. In Greece
Aristotle described as citizens ‘all who sharehie tivic life of ruling and
being ruled in turn’. This description necessahighlights the practice
of politics within that clime. The aim of these dms was to increase the
likelihood that all would have an equal chance xéreising political
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power. In Rome, however, despite being able to faytand sit on several
bodies, as well as being eligible to become Trisuaerd magistrates,
Roman citizens never possessed anything like thgcpb influence of

their Athenian counterparts. True power rested it Senate. The
sociologists T. H. Marshall and Stein Rokkan essabld what has
become the standard narrative of the evolution oflenn democratic
citizenship. This account draws on their analys$ithe history of West
European democracies in the 18th, 19th, and 20ttuges.
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4.9. Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 1

1. Senatus Populus que Romanus
2. Greek model
3. equality under the la\
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Answers to SAEs 2

o @l o= (o8 R

Thomas Hobbes and John Locke
Aristotelian

Roman republic

A-Legal/political

C-‘citizenship without the vote’
A- Greel

Answers to SAEs 3

e ) IR

the republican and the liberal
A- American

D- nation state

French

D- republican

Answers to SAEs 4
1.
5.
6.

A- armies
True.
T. H. Marshall and Stein Rokkan
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MODULE 3 LAW AND ITS ACCOUTREMENTS

In this Module, the objective is to introduce thg feader — including the
prospective or novice student of law, politics,otiner social sciences —
to the fundamentals of law and legal systems, avgids much technical
jargon as possible. Thus attempt have been matistiicthe essentials of
the complex phenomenon of law: its roots, its bnasc its purpose,
practice, institutions, and its future.

Unit 1 What is law?

Unit 2 The functions of law
Unit 3 Courts

Unit 4 Lawyers

UNIT 1 WHAT IS LAW
Unit Structure

1.1. Introduction
1.2  Learning Outcomes
1.3 Whatis law?
1.3.1 The genesis of law
1.4. The Western legal tradition
1.5. Civil law and common law
1.5.1. Other legal traditions
1.6. Summary
1.7. Further Reading/Reference
1.8. Possible Answer to Self-Assessment Exercises (SAES)

1.1. Introduction

Different kinds of philosophical questions can lskeal about law. John
Rawls’s major works (1996, 1999) can be seenemises on what the
content of law should be if a state is to be betjitimate and just. Other
inquiries lie more clearly within legal theory hmtt they evaluate different
ways of designing the kind of governance structwe call law
(Kornhauser 2 004) : Should we prefer formallglimable legal rules
(Kennedy 1 976 ), or more open standards? Wiatiptes must legal
rules or standards satisfy to realize the morallidéthe rule of law, and
thus govern us appropriately as responsible agents?
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1.2  Learning Outcomes

At the end of this unit, you should be able to:

. Define the role of law in society.
. Explain the interconnections between law and joslit
. Explore the challenges of entrenching law in sgciet

1.3 Whatis law?

In very broad terms, two principal answers havenbg&en to this

deceptively simple question. On the one hand isigw that law consists
of a set of universal moral principles in accordamwith nature. This view
(adopted by so-called natural lawyers) has a lasgpty dating back to

ancient Greece. For so-called legal positiviststh@nother hand, law is
nothing more than a collection of valid rules, coamus, or norms that
may lack any moral content. Others perceive thedadundamentally a
vehicle for the protection of individual rightsgthattainment of justice, or
economic, political, and sexual equality. Few badi¢hat the law can be
divorced from its social context. The social, poét, moral, and

economic dimensions of the law are essential toopgy understanding
of its workaday operation. This is especially tuéimes of change. It is
important to recognize the fragility of formalismye skate on

dangerously thin ice when we neglect the contingature of the law and
its values. Reflection upon the nature of law maynstimes seem
disconcertingly abstruse. More than occasionallywéwver, it reveals

important insights into who we are and what we @oe nature and
consequences of these different positions shouddrbe apparent before
long.

1.3.1 The genesis of law

Despite the importance of law in society, its mesiation in the form of
general codes fi rst appears only around 3000 BiGr frthe advent of
writing, laws exist only in the form of custom. Atlte absence of written
law retards the capacity of these rules to provadting or extensive
application.

Among the first written codes is that of Hammur&lmg and creator of
the Babylonian empire. It appeared in about 1760 & is one of the
earliest instances of a ruler proclaiming a systentarpus of law to his
people so that they are able to know their right$ @duties. Engraved on
a black stone slab (that may be seen in the Loiuniaris), the code
contains some 300 sections with rules relating tbr@ad array of
activities ranging from the punishment that is oibflicted on a false
witness (death) to that to be meted out to a buid®se house collapses
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killing the owner (death). The code is almost efyidevoid of defences
or excuses, a very early example of strict liapilithe king was, in fact,
acknowledging the existence of even earlier laviisvfoch we have only
the barest of evidence), which his code impliestrith, therefore, the
code echoes customs that preceded the reign adrthisnt monarch.

A more striking example of early law-making mayfband in the laws
of the Athenian statesman Solon in the 6th cenB€y Regarded by the
ancient Greeks as one of the Seven Wise Men, hegnasged the
authority to legislate to assist Athens in overamgnits social and
economic crisis. His laws were extensive, includignificant reforms to
the economy, politics, marriage, and crime and ghunient. He divided
Athenian society into five classes based on finarst@hding. One’s
obligations (including tax liability) depended omeds class. He cancelled
debts for which the peasants had pledged their antheir bodies,
thereby terminating the institution of serfdom. Tesolve disputes
between higher- and lower-ranked citizens, the Rania about 450 BC,
issued, in tablet form, a compilation of laws knoagthe Twelve Tables.
A commission of ten men (Decemviri) was appointedbout 455 BC to
draft a code of law binding on all Romans (the iyed class — the
patricians — and the common people — the plebeiavisrh the
magistrates (two consuls) were required to enfoiidee result was a
compilation of numerous statutes, most derived fpsavailing custom,
that filled ten bronze tablets. The plebeians weienpressed with the
result, and a second commission of ten was appubinté50 BC. It added
another two tablets.

During the period of the so-called classical jgrisietween the 1st century
BC and the middle of the 3rd century AD, Roman laghieved a
condition of considerable sophistication. Indeea psolific were these
jurists (Gauis, Ulpian, Papinian, Paul, and sevetalers) that their
enormous output became hopelessly unwieldy. Betw26rand 534 AD,
therefore, the Eastern emperor, Justinian, ordérat these manifold
texts be reduced to a systematic, comprehensividaaithn. The three
resulting books, the Corpus Juris Civilis (comprgsthe Digest, Codex,
and Institutes), were to be treated as definitiveoraclusive statement of
the law that required no interpretation. But thlission of unconditional
certainty soon became evident: the codification Wath excessively
lengthy (close to a million words) and too detailiedadmit of easy
application.

Its meticulous detail proved, however, to be itgéstrength. More than
600 years after the fall of the Western Roman Eepitiurope witnessed
a revival in the study of Roman law. And Justingaoobdification, which
had remained in force in parts of Western Europas @the perfect
specimen upon which European lawyers could coritheat experiments.
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With the establishment in about AD 1088 in Bologo& the first
university in Western Europe, and the burgeoning uoiversities
throughout Europe in the succeeding four centusieglents of law were
taught Justinian’s law alongside canon law. Moreptree contradictions
and complexity of the codes turned out to be araathge, since the rules
were, despite the emperor's fantasy of finality, cepsible to
interpretation and adaptation in order to suitrdtirements of the time.
In this way, Roman civil law spread throughout mafsEurope — in the
face of its detractors during the Renaissance lam&Reformation.

By the 18th century, however, it was recognized thare concise codes
were called for. Justinian’s codification was replaby several codes that
sought brevity, accessibility, and comprehensiven@fie Napoleonic
code of 1804 came close to fulfilling these loftypiestions. It was
exported by colonization to large tracts of Westmd Southern Europe
and thence to Latin America, and it exerted an moos influence
throughout Europe. A more technical, abstract cades enacted in
Germany in 1900. What it lacks in user-friendlinasmakes up for in its
astonishing comprehensiveness. Known as the B&Bifitence has also
been considerable: it afforded a model for thel cwdes of China, Japan,
Taiwan, Greece, and the Baltic states.

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. More than 600 years after the fall of the WestermmBnj
Empire, Europe witnessed a revival in the studiahan law i
(True/False)
2. During the period of the so-called , betwebka 1sf
century BC and the middle of the 3rd century ADnRo law achievefl
a condition of considerable sophistication.
3. A striking example of early law-making may be foumitie laws

of the Athenian statesman _____in the 6th cent@y B

4. Prior to the advent of writing, laws exist only tine form of
A. Ethos.

B. Values

C. Norms.

D. Custom.

5. Among the first written codes is that of g land creatoi
of the Babylonian empire.

A. Hammurabi

B. Hammurab

C.  Solomon

D. Solon
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6. For , on the other hand, law is nothing enttran
collection of valid rules commands, or norms timaty lack any mord
content.

A. legal positivists

B. legal empiricists

C. legal observers

D. lawyers

1.4 The Western legal tradition

The Western legal tradition has a number of disirecfeatures, in

particular:

. A fairly clear demarcation between legal ingigos (including
adjudication, legislation, and the rules they spavem the one
hand, and other types of institutions, on the otlegral authority
in the former exerting supremacy over politicakitosions.

. The nature of legal doctrine which comprisesghacipal source
of the law and the basis of legal training, knowled and
institutional practice.

. The concept of law as a coherent, organic badyutes and
principles with its own internal logic.

. The existence and specialized training of lawyard other legal
personnel.

While some of these characteristics may occur ewotegal traditions,
they differ in respect of both the importance tlagord to, and their
attitude towards, the precise role of law in sgciéiaw, especially the
rule of law, in Western Europe is a fundamentaineet in the formation
and significance of society itself. This veneratwinlaw and the legal
process shapes also the exercise of governmentediicaly and
internationally, by contemporary Western democacie

The ideal of the rule of law is most closely asatex with the English
constitutional scholar Albert Venn Dicey, who irs ltelebrated work An
Introduction to the Study of the Law of the Constdn, published in
1885, expounded the fundamental precepts of ther{tien) British
constitution, and especially the concept of the wfl law which, in his
view, consisted of the following three principles:

. The absolute supremacy or predominance of regiala as
opposed to the infl uence of arbitrary power.

. Equality before the law or the equal subjectiball classes to the
ordinary law of the land administered by the ordmeourts.

. The law of the constitution is a consequencehef rights of

individuals as defined and enforced by the courts.
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Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 4 minutes.

1. The nature of legal doctrine which comprises thengpal
source of the law and the basis of legal trainikgowledge, angl
institutional practice is a distinctive featuretbke

A. Western legal tradition

B. Eastern legal tradition

C.  American legal tradition.

D. Roman legal tradition.

2. The ideal of the is most closely associatét the
English constitutional scholar Albert Venn Dicey.

A Separation of powers

B Law primacy

C. Rule of law

D. inter pares

3. That the law of the constitution is a consequeri¢beorights of
individuals as defined and enforced by the courtoong of thd
accoutrements of the

A. Separation of powers

B. Law primacy
C. Rule of law
D inter pare:

1.5 Civil law and common law

The system of codified law that obtains in most efrdpe, South
America, and elsewhere is known as civil law, intcast to the common
law system that applies in England, former Britigtionies, the United
States, and most of Canada. Civil law is frequedilyjded into four
groups. First, is French civil law, which obtainlscain Belgium and
Luxembourg, the Canadian province of Quebec, It8lyain, and their
former colonies, including those in Africa and Soémerica. Second,
German civil law, which is, in large part, appli@dAustria, Switzerland,
Portugal, Greece, Turkey, Japan, South Korea, aamevah. Third,
Scandinavian civil law exists in Sweden, Denmar&Way, and Iceland.
Finally, Chinese (or China) law combines elemerftsivil law and
socialist law. This is by no means an airtight sifagation. For example,
Italian, Portuguese, and Brazilian law have, oferlast century, moved
closer to German law as their civil codes increglginadopted key
elements of the German civil code. The Russian cmile is partly a
translation of the Dutch code.

Though the two traditions — common law and ciwl la have, over the
last century, grown closer, there are at least digaificant differences
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between the two systems. First, the common lawssmially unwritten,

non-textual law that was fashioned by medieval kmsyand the judges
of the royal courts before whom they submittedrtheguments. Indeed,
it may be that this entrenched oral tradition, supga by a strong
monarchy, developed by experts before the revivdie study of Roman
law, explains why that system was never ‘receivedEngland.

Codification has been resisted by generations ofmomlawyers, though
this hostility has been weaker in the United Statgkere since its
establishment in 1923, the American Law Institieg{oup of lawyers,
judges, and legal scholars) has published a nuoibesstatements of the
law’ (including those on contract, property, agenoyts, and trusts) to
‘address uncertainty in the law through a restatgnté basic legal
subjects that would tell judges and lawyers whatléiw was’. They seek
to clarify rather than codify the law. Their stanglas secondary authority
is demonstrated by their widespread (though notaydwconsistent)
acceptance by American courts. More significant he tniform
Commercial Code (UCC) which establishes consistdas in respect of
a number of key commercial transactions that apghpss the country.
With 50 states with different laws, uniformity iespect of commercial
transactions is obviously vital. Imagine the coidasin the absence of
such standardization: you live in New York and laugar in New Jersey
that is made in Michigan, warehoused in Maine, dalivered to your
home.

Second, the common law is casuistic: the buildiloghs are cases rather
than, as in the civil law system, texts. Ask anyekiwan, Australian, or
Antiguan law student how most of his or her studyetis spent. The
answer will almost certainly be ‘reading cases'. e§lion their
counterparts from Argentina, Austria, or Algeriadahey will allude to
the civil and penal codes they persistently perlie.consequence of the
common lawyer’s preoccupation with what the judgayg — rather than
what the codes declare — is a more pragmaticihessetical approach to
legal problem-solving.

Third, in view of the centrality of court decisignhe common law
elevates the doctrine of precedent to a supreméigosn the legal
system. This doctrine means both that previoussda®ws of courts that
involve substantially similar facts ought to gov@mesent cases and that
the judgments of higher courts are binding on tHoger in the judicial
hierarchy. The justification for the idea is thaergenders constancy,
predictability, and objectivity, while allowing fqudges to ‘distinguish’
apparently binding precedents on the ground thatctise before them
differs from them in some material respect.
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A fourth generalization is that while the commow lgroceeds from the
premise ‘where there is a remedy, there is a righ€ civil law tradition
generally adopts the opposite position: ‘wheredhsra right, there is a
remedy’. If the common law is essentially remediather than rights-
based, in its outlook, this is plainly a resulttio¢ so-called writ system
under which, from the 12th century in England,ghtion could not
commence without a writ issued on the authoritthefking. Every claim
had its own formal writ. So, for example, the wot debt was a
prerequisite to any action to recover money owary] the writ of right
existed to recover land. In the 17th century, thé of habeas corpus
(literally ‘you must produce the body’) was a vitleck on arbitrary
power, for it required the production of a persetathed without trial to
be brought before a court. In the absence of d Jag#fication for his
imprisonment, the judge could order the individwabe liberated. It took
a century for civil law jurisdictions to acceptghundamental attribute of
a free society.

Finally, in the 13th century, the common law intodd trial by jury for
both criminal and civil cases. The jury decidestloa facts of the case;
the judge determines the law. Trial by jury hasagrad a fundamental
feature of the common law. This separation betwaets and law was
never adopted by civil law systems. It illustratdso the importance of
the oral tradition of common law as against thesesal role of written
argument employed by the civil law. There are aksdain jurisdictions,
such as Scotland, that, though their legal systamsnot codified,
preserve varying degrees of Roman influence. Orotiher hand, some
jurisdictions have avoided the impact of Roman laut, because of the
prominence of legislation, these systems resenbleitil law tradition.
They include Scandinavian countries, which inhabitunusual place in
the ‘Romano-Germanic’ family.

1.5.1 Other legal traditions

I. Religious law
No legal system can be properly understood witiowgstigating
its religious roots. These roots are often bothpdaed durable.
Indeed, the Roman Catholic Church has the longestjnuously
operating legal system in the Western world. Thituémce of
religion is palpable in the case of Western legatems:

[B]asic institutions, concepts, and values ... hdartsources in
religious rituals, liturgies, and doctrines of #leventh and twelfth
centuries, reflecting new attitudes toward deatf, iinishment,
forgiveness, and salvation, as well as new assomgptioncerning
the relationship of the divine to the human anthih to reason.
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In Europe in the 12th century, ecclesiastical lalay@d an
important role in a number of fi elds. Ecclesiastomaurts claimed
jurisdiction over a wide range of matters, inclgliheresy,
fornication, homosexuality, adultery, defamatiomd aperjury.
Canon law still governs several churches, espgcih# Roman
Catholic Church, the Eastern Orthodox Church, &edAnglican
Communion of Churches.

The rise of secularism has not completely extirgedsthe impact
of religious law. The jurisdiction of Western lelgisires and
courts over exclusively religious matters is fregplye curtailed,

and many legal systems incorporate religious lawdelegate
toreligious institutions matters of a domestic natiNevertheless,
one of the hallmarks of Western legality is theasapion between
church and state. While a number of prominent i@lig legal

traditions co-exist with state systems of law, sdrage actually
been adopted as state law. The most significanfTal@udic,

Islamic, and Hindu law. All three derive their aotity from a

divine source: the exposition of religious doctrexe revealed in
the Talmud, Koran, and Vedas respectively. All hanfeienced

secular law in a variety of ways. For example, Tiadio law had a
significant impact on Western commercial, civil, anidninal law.

In addition to common and civil law systems, itpgssible to
identify four other significant legal traditionsldmic law (or the
Sharia) is based largely on the teachings of theaiKdt extends
to all aspects of life, not merely those that perta the state or
society. It is observed by more than one-fifth @ population of
the world, some 1.3 billion people. At its core, nHiiism

postulates the notion of Kharma: goodness and @vilearth

determine the nature of one’s next existence. Hiaduespecially
in relation to family law and succession, appliesatound 900
million individuals, mostly in living in India.

Customary law

To constitute custom, the practices involved regj@omething
beyond mere usage or habit. They need to haveraeleglegality.
This is not always easy to discern, though custgnaav continues
to play an important role, especially in jurisdicts with mixed
legal systems such as occur in several African @ The
tenacity of custom is evident also in India andr@hilndeed, in
respect of the latter, the Basic Law of the Spe&dthinistrative
Region of Hong Kong provides that customary lawpas of the
laws previously in force in Hong Kong (prior todlyJ1997), shall
be maintained.
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Mixed legal systems

In some jurisdictions two or more systems interdnt.South
Africa, for example, the existence of Roman-Dutelw lis a
consequence of the influence of Dutch jurists wieavdsn Roman
law in their writing. This tradition was exported the Cape
Colony in the 17th and 18th centuries. The hybatlure of South
Africa’s legal system is especially vivid, sincalléwing the
arrival of English common law in the 19th centutiie two
systems co-existed in a remarkable exercise of keganony. And
they continue to do so:

Like a jewel in a brooch, the Roman-Dutch law irutBoAfrica
today glitters in a setting that was made in Endl&ven if it were
true (which it is not) that the whole of South A&fin private law
and criminal law had remained pure Roman-Dutch tae,South
African legal system as a whole would still be diy one, in
which civil- and common-law elements jostle witttleather.

The mixture is no longer nearly as effective in Sanka or
Guyana, to where Roman-Dutch law was exported 90 1ahd
1803 respectively, but where the common law novd@maEnates.

Chinese law

Traditional Chinese society, in common with othesnflician
civilizations, did not develop a system of law fded by the ideas
that underlie Western legal systems. Confucianisiopted the
concept of ‘li': an intense opposition to any systef fixed rules
that applied universally and equally. Though Chenésgalists’
sought to undermine the political authority of ti@®nfucian
philosophy of persuasion by championing ‘rule by’l§fa’) in
place of the organic order of the Confucian ‘lietlatter continues
to dominate China.

The spectacular modernization of China has gerkateeed for laws
that facilitate its economic and financial developimeBut this new
legalism has not been accompanied by an ideologasiality for law
along Western lines. The role of law in modern @hmi@mains decidedly
instrumental and pragmatic. Its system is esséntalilian and hence
largely codified, but this has not yet engenderditeeigreater esteem for
the law or a diminution in the control of the Cormmai Party.
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Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet Igo far. This
should not take you more than 8 minutes.
1. The role of law in modern China remains decidg
instrumental and pragmatic (True/False).

2. The rise of has not completely extinguishedmpact o
religious law.

3. still governs several churches, especially Romar
Catholic Church, the Eastern Orthodox Church, ahé t#nglican
Communion of Churches.

investigating its

America, and elsewhere is known as

5. The system of codified law that obtains in mosuobge, Soutly

dly

4. No legal system can be properly understood without

A. common law

B. local law

C. international law

D. civil law

6. In the 13th century, the introduced trialjbry for both
criminal and civil cases.

A. common law

B. civil law

C. international law

D. customary law

7. Civil law is frequently divided into groups.
A. Four

B. Five

C. Six.

D. Seven

1.6 Summary

In this unit, we discussed two broad conceptiohkw. On the one

hand is the view that law consists of a set of ersal moral principles

in

accordance with nature. This view (adopted by dledaatural lawyers)
dates back to ancient Greece. For so-called legmtiyists, on the other

hand, law is nothing more than a collection ofdaliles, commands,

or

norms that may lack any moral content. We noted tthe first written
codes is that of Hammurabi, king and creator ofBhAbylonian empire.
Early law-making may also be found in the laws bé tAthenian
statesman Solon in the 6th century BC. The enormatsut by a series
of Roman jurists led the Eastern emperor, Justjniarorder that the
manifold texts be reduced to a systematic, commstie codification.
More than 600 years after the fall of the WesteomBn Empire, Europe
witnessed a revival in the study of Roman law. Bg @8th century,
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Justinian’s codification was replaced by severaésdtat sought brevity,
accessibility, and comprehensiveness. The Napalemaie of 1804 came
close to fulfilling these lofty aspirations.
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Political Innovation and Conceptual Change (Cangw®id
University Press, 1989), pp. 211-19.
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1.8 Possible Answers to Self-Assessment Exercises (SAES

Answers to SAEs 1
True

classical jurists
Solon

D- custom

A- Hammurabi
A- legal positivist

o0 Bl o 68 (R |

Answers to SAEs 2

1. A- Western legal tradition
2. C- rule of law.

3. C- Rule of law
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Answers to SAEs 3
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True
Secularism
Canon law
religious roots
D- civil law

A- common law
A- four
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UNIT 2 THE FUNCTIONS OF LAW
Unit Structure

2.1  Introduction

2.2  Learning Outcomes

2.3  The functions of law

2.4. The sources of law

2.5 Law's branches
2.5.1 Public and private law

2.6  Constitutional and administrative law
2.6.1 Other branches

2.7 Summary

2.8  Further Reading/Reference

2.9. Possible Answer to Self-Assessment ExesqiSAES)

2.1. Introduction

This unit will focus on the functions of law in sety. To begin with a
valid example, Football, chess, bridge are unthifkavithout rules. A
casual poker club could not function without anesgr set of rules by
which its members are expected abide. It is ngir&ing therefore that
when they are formed into larger social groups, d&msnhave always
required laws. Without law, society is barely cdmable. We tend,
unfortunately, towards egoism. The restraint tlaat imposes on our
liberty is the price we pay for living in a commtyni‘We are slaves of
the law’ wrote the great Roman lawyer Cicero, fsattwe may be free’.
And the law has provided the security and self+uheiteation that has, in
large part, facilitated social and political advament.

2.2. Learning Outcomes
At the end of this unit, you should be able to:

. describe benefits of law in society
. discuss the functions of law

2.3. The functions of law

I. Order
The cliché ‘law and order’ is perhaps more acclyatendered
‘law for order’. Without law, it is widely assumedtder would be
unattainable. And order — or what is now populacgiled
‘security’ — is the central aim of most governmeriisis an
essential prerequisite of a society that aspireafieguard the well-
being of its members. Thomas Hobbes famously dedltrat in
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his natural state — prior to the social contraitte-condition of man
was ‘solitary, poor, nasty, brutish and short’ ugb more than one
student has rendered this maxim as ‘... nasty, Briisd short'.
Law and government are required, Hobbes arguese ifire to
preserve order and security. We therefore needthbysocial
contract, to surrender our natural freedom in ordecreate an
orderly society. His philosophy is nowadays regdrale somewhat
authoritarian, placing order above justice. Inipatar, his theory
— indeed, his self-confessed purpose — is to unidernthe
legitimacy of revolutions against even malevoleavernments.
He recognizes that we are fundamentally equal, afignand
physically: even the weakest has the strengthlitdhie@ strongest.
This equality, he suggests, engenders discord.ent tb quarrel,
he argues, for three main reasons: competitiori(foted supplies
of material possessions), distrust, and glory (@main hostile in
order to preserve our powerful reputations). A®asequence of
our inclination towards conflict, Hobbes concludest twe are in
a natural state of continuous war of all againsiwdlere no morals
exist, and all live in perpetual fear. Until thiste of war ceases,
all have a right to everything, including anothargon’s life.
Order is, of course, only one part of the functiohtaw story.

. Justice
Though the law unquestionably protects order, $ &@other vital
purpose. In the words of the 20th-century Englistige Lord
Denning:

The law as | see it has two great objects: to pveserder and to
do justice; and the two do not always coincide. SEhavhose
training lies towards order, put certainty befaustice; whereas
those whose training lies toward the redress cdvamnces, put
justice before certainty. The right solution lies keeping the
proper balance between the two.

The pursuit of justice must lie at the heart of &ggal system. The virtual
equation of law with justice has a long historyislto be found in the
writing of the Greek philosophers, in the Bible,dam the Roman
Emperor Justinian’s codification of the law. The gjuer clarity in the
analysis of the concept of justice has, howevetrbeen unproblematic.
Both Plato and Aristotle sought to illuminate itsingipal features.
Indeed, Aristotle’s approach remains the launchpapd for most
discussions of justice. He argues that justice istgén treating equals
equally and ‘unequals’ unequally, in proportion tteeir inequality.
Acknowledging that the equality implied in justi@®uld be either
arithmetical (based on the identity of the persawcerned) or
geometrical (based on maintaining the same praporti Aristotle
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distinguishes between corrective or commutativégason the one hand,
and distributive justice, on the other. The foriisehe justice of the courts
which is applied in the redress of crimes or amibngs. It requires that
all men are to be treated equally. The latter ithstive justice), he
argues, concerns giving each according to his tesemerit. This, in
Aristotle’s view, is principally the concern of thegislator.

In his celebrated book, The Concept of Law, H. LHart maintains that

the idea of justice:

... consists of two parts: a uniform or constantdestsummarised in the
precept ‘Treat like cases alike’ and a shiftingrarying criterion used in

determining when, for any given purpose, caseslge or different.

He contends that in the modern world the princips& human beings are
entitled to be treated alike has become so welibéished that racial

discrimination is usually defended on the grourat those discriminated
against are not ‘fully human’.

An especially influential theory of justice is utiianism, which is
always associated with the famous English philosoind law reformer
Jeremy Bentham. In his characteristically animéeduage:

Nature has placed mankind under the governancewvof Sovereign
masters, pain and pleasure. It is for them alop®iiot out what we ought
to do, as well as to determine what we shall do.tl@none hand the
standard of right and wrong, on the other the cbaicauses and effects,
are fastened to their throne. ... The principle olfitytrecognizes this
subjection, and assumes it for the foundation af system, the object of
which is to rear the fabric of felicity by the handf reason and of law.
Systems which attempt to question it, deal in ssundtead of sense, in
caprice instead of reason, in darkness insteaiddf |

To this end, Bentham formulated a ‘felicific calcilby which to assess
the ‘happiness factor’ of any action.

There are numerous competing approaches to theimgeah justice,
including those that echo Hobbes’ social contrAanodern version is to
be found in the important writings of John Rawlsowhn rejecting
utilitarianism, advances the idea of justice asniss which seeks to
arrive at objective principles of justice that wauhypothetically be
agreed upon by individuals who, under a veil ofoigmce, do not know
to which sex, class, religion, or social positibeyt belong. Each person
represents a social class, but they have no idethwhthey are clever or
dim, strong or weak. Nor do they know in which ctwyror in what period
they are living. They possess only certain elemgritaowledge about
the laws of science and psychology. In this stdtblissful ignorance,
they must unanimously decide upon a contract tmermge principles of
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which will define the terms under which they willdi as a society. And,
in doing so, they are moved by rational self-ins&reach individual seeks
those principles which will give him or her the bebance of attaining
his chosen conception of the good life, whatevat ttappens to be.

Justice is unlikely to be attained by a legal systmless its rules are, as
far as possible, reasonable, general, equal, paddiec and certain. None
of these objectives can be achieved in absolutestethey are ideals.

Further, the law establishes a framework within cihunavoidable

disputes may be resolved. Courts are the printgpain for the resolution

of conflict. AlImost every legal system includes ¢swr court-like bodies
with the power to adjudicate impartially upon apdite and, following a

recognized procedure, to issue an authoritativgmeht based on the
law.

The law facilitates, often even encourages, cedanial and economic
arrangements. It provides the rules to enable ggmath enter into the
contract of marriage or employment or purchasesatel Company law,
inheritance law, property law all furnish the meagsvhich we are able
to pursue the countless activities that constsoigal life.

Another major function of the law is the protectiohproperty. Rules
identify who owns what, and this, in turn, deteresnwho has the
strongest right or claim to things. Not only doks taw thereby secure
the independence of individuals, it also encouradfesn to be more
productive and creative (generating new ideas iyt be transformed
into intellectual property, protected by patentd aapyright).

The law seeks also to protect the general wellgheinthe community.
Instead of individuals being compelled to fend floemselves, the law
oversees or coordinates public services that woelldeyond the capacity
of citizens or the private sector to achieve, sashdefence or national
security.

Another dimension of the law that has assumed eowasmproportions in
recent years is the protection of individual rigltsr example, the law of
many countries includes a bill of rights as a meainseeking to protect
individuals against the violation of an inventory wghts that are
considered fundamental. In some cases a bill ditsigs constitutionally
entrenched. Entrenchment is a device which protibeill of rights,
placing it beyond the reach of simple legislativeeadment. In other
jurisdictions, rights are less secure when theysafeguarded by ordinary
statutes that may be repealed like any other lawoat every Western
country (with the conspicuous exception of Aus#&pliboasts a
constitutional or legislative bill of rights.
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Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 5 minutes.

1. is an essential prerequisite of a society #spires td

safeguard the well-being of its members.

2. Without |, society is barely conceivable.

3. The pursuit of justice must lie at the heart of éepal systeng
(True/False).

4. Aristotle argues that justice consists in treateguals equally
and ‘unequals’ unequally, in proportion to theireiquality
(True/False).

5. ‘We are slaves of the law’ wrote the great Romawylker
Augustus, ‘so that we may be free’ (Traled.

6. Utilitarianism as a theory of justice, is alwayssasiated witl
the famous English philosopher and law reformer

2.4. The sources of law

Unlike manna, the law does not fall from the sky.springs from
recognized ‘sources’. This refl ects the idea thahe absence of some
authoritative source, a rule that purports to leesawill not be accepted
as a law. Lawyers therefore speak of ‘authorityhat’, a judge may ask
a lawyer, ‘is your authority for that propositionf?' reply, the common
lawyer is likely to cite either a previous decismim court or a statute. A
civil lawyer will refer the court to an article o$ay, the civil code. In
either case, the existence of an acknowledged sawuittbe decisive in
the formulation of a legal argument. In additiorirtese two conventional
sources of law, it is not uncommon for the writireddegal academics to
be recognized as authoritative sources of law. &teee also certain
sources that are, strictly speaking, non-legalugiiog (though it may be
hard to believe) common sense and moral values.

I. Legislation

The stereotypical source of law in contemporaraleystems is
the statute enacted by a legislative body thatsseeiktroduce new
rules, or to amend old ones — generally in the namesform,
progress, or the alleged improvement of our Iikesgislation is,
however, of quite recent origin. The 20th centurgnessed an
eruption of legislative energy by law-makers wheqirently owe
their election to a manifesto of promises that pmess the
existence of an unrelenting statutory assembly line

In most advanced societies, it is not easy to tbingny sphere of

life untouched by the dedication of legislatorsrtanage what we
may or may not do.
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Statutes are rarely a panacea; indeed, they metjuéntly achieve
the precise opposite of what their draftsmen inéeindioreover,
language is seldom adequately lucid or precisetoatequire
interpretation. The words of a statute are rarelgctusive; they
are susceptible of different construction — esplgciavhere

lawyers are concerned. Inevitably, therefore, lisfto judges to
construe the meaning of statutes. And when theysaothey
normally create precedents that provide guidancedarts that
may be faced with the interpretation of the legishain the future.

A number of technical ‘rules’ have developed toisigsdges to
decode the intention of law-makers. A classic eXamihat
demonstrates the various approaches to the Idgeslat
interpretation is a hypothetical statute that podhi ‘vehicles’
from entering the park. This plainly includes a aratar, but what
about a bicycle? Or a skateboard? One solutiom aslbpt the so-
called ‘literal’ or ‘textual’ approach which accardhe text in
guestion its ordinary everyday meaning. Thus tHendien of a
‘vehicle’ would not extend beyond an automobil&uak, or a bus;
bicycles and skateboards are not, in any ordinanges, vehicles.
Where, however, the plain meaning gives rise talzsurd result,
its proponents concede that the approach rungrimible, and the
words or phrases in issue will need to be integareét a manner
that avoids obvious illogicality.

A second approach seeks to discover the purpdbke tégislation.
In our example, we may conclude that the purposieeprovision
is to secure the peace and quiet of the park., lfveoare likely to
find it easier to decide what is the real intentbithe legislation,
and hence to distinguish between a car (noisy) arucycle
(quiet). This approach also permits judges to amrsthe wider
purposes of the legal system. Where either theomaor broader
purpose suggests an interpretation different frdm titeral
meaning of the language, the purposive approacHdwmefer a
liberal to a literal interpretation.

It is an approach that holds sway in several jisigzhs. Courts in
the United States routinely scrutinize the legig&athistory of
statutes in order to resolve ambiguity or confi fmeirt plain
meaning. A similar approach is evident in Canad#& Anstralia.
And under the European Communities Act of 1972partcis
required to adopt a purposive approach in congriegislation
that implements European Community (EC) law. Indsgtte EC
legislation tends to be drafted along civil lawelén— expressed in
fewer words than common law statutes, but withgh lilegree of
abstraction — a purposive approach is unavoidadnie, broad
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social and economic objectives are frequently aered by the
courts. The European Court of Justice also tendfavour a
purposive approach.

Another difficulty intrinsic to the legislative press is that law-
makers cannot be expected to predict the futuregyislagion
designed to achieve a specific objective may faienvia new
situation arises. This is especially true when vative technology
materializes to confound the law. Common law onemadly
associates the phrase ‘common law’ with English room law.
But common laws, in the sense of laws other thardlparticular
to a specifi ¢ jurisdiction, largely in the formlefjislation, are not
peculiar to England and English-speaking formerowmieis.
Numerous forms of common law have existed, and renda
several European legal systems, including Franaly, IGermany,
and Spain. They developed from Roman roots anceaetlitheir
commonality by indigenous reception instead of isipon. In
England, however, the judge-driven common law tentie be
defined in jurisdictional and remedial terms. Bubugh the
common laws of Europe (Germany, France) seem toe hav
transmogrified into national laws, they are not ddaelspite the
advent of codification and the doctrine of precedbase — non-
English — common laws, though battered and brus@bisurvive.
And they circulate tirelessly through the veinsvafious legal
systems.

In respect of the common law of England — and thosay

countries to which it has been exported — previdesisions of
courts (judicial precedents) are a fundamentalcof law. The
doctrine of precedent stipulates that the reasodegjoyed by
courts in earlier cases is normally binding on t®uwho

subsequently hear similar cases. The idea is barséfie principle

‘stare decisis’ (‘let the decision stand’). It &f, course, designed
to promote the stability and predictability of tlaav, as well as
ensuring that like cases are, as far as possibiet alike.

Every common law jurisdiction has its distinctiveerarchy of
courts, and the doctrine of precedent requirestsdarfollow the
decisions of courts higher up the totem pole. limgiso, however,
the lower court need follow only the reasoning evgpl by the
higher tribunal in reaching its decision — the sfled ratio
decidendi. Any other statements made by the judgesnot
binding: they are ‘things said by the way’ (obitdicta). For
example, a judge may give his opinion on the casggch is not
relevant to the material facts. Or she may pontéica the social
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context in which the case arose. In neither casd aesubsequent
judge regard these utterances as anything morepgranasive.

. Other sources

In a perfect world the law would be clear, certasnd

comprehensible. The reality is some way from thiggian vision.

Law in all jurisdictions is a dynamic organism <dijto the
vicissitudes of social, political, and moral valuése influential
foundation of moral ideas has already been merdiamegural law,
the ancient philosophy that continues to shapedhehings of the
Roman Catholic Church. As we saw, it proceeds frtima

assumption that there are principles that existhénnatural world
that we, as rational beings, are capable of disawyeby the

exercise of reason. For instance, abortion is ceghas immoral
on the ground that it offends natural law’s resgectife.

In spite of the caricature of law, lawyers, andrt®existing in an
artifi cial, hermetically sealed bubble, judges daah out into the
real world and take account of public opinion. ledeon occasion
courts respond with unseemly alacrity, such as wthenmedia
laments the alleged leniency of judges in a cedase or in respect
of a particularly egregious offence. Judges magtresshly (dare
one say injudiciously?) by flexing their sentencinguscles
apparently to placate perceived public opinion.

More prudently, perhaps, courts, much to the geatiton of academic
lawyers, increasingly cite their scholarly colleaguviews as expressed
in textbooks and learned journals. To be quotedaigudgment is
recognition, not only that one’s works are actuadigd, but also that they
carry some weight.

In the absence of direct authority on a point a¥,l@ourts may even
permit lawyers to refer to ‘common sense’ to supporargument. This
might include widely accepted notions of right amdng, generalizations
about social practices, fairness, perceptionsefatv, and other common
conceptions that cynics occasionally representoasign to the legal
process.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 5 minutes.

1. In the absence of direct authority on a point of J@ourts may
even permit lawyers to refer to to supporaegument.
2. The doctrine of stipulates that the reasouxiegloyed by

courts in earlier cases is normally binding on dsuvho subsequently
hear similar case
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3. It is not uncommon for the writings of legal dramtg to be
recognized as authoritative sources of law (True/False).
4. The 20th century witnessed an eruption of legiataéinergy b
law-makers who frequently owe their election to anifesto of
promises that presumes the existence of an unieterstatutory

assembly line (True/False).
5. Law does not fall from the sky. It springs from d@nize(1
‘sources (True/False)

2.5. Law’s branches

The abundant branches of the law perpetually gmalte. As social life is
transformed, the law is rarely far behind — to mvand define new
concepts and rules, and to resolve the disputésniaatably arise. Thus
our brave new legal world continues to usher inehgubjects: space law,
sports law, sex law. At the core of most legal sys, however, are the
fundamental disciplines that hark back to the ramt$aw: the law of
contract, tort, criminal law, and the law of prageiTo that nucleus must
be added a horde of disciplines, including constihal and
administrative law, family law, public and privateternational law,
environmental law, company law, commercial law, e of evidence,
succession, insurance law, labour law, intellegtuaperty law, tax law,
securities law, banking law, maritime law, welfta®, human rights law.
To facilitate criminal and civil trials and otherggtical matters (such as
the conveyance of land, the drafting of wills), gex rules of procedure
have developed, spawning their own subcategories.

2.5.1. Public and private law

The distinction between public and private lawisdamental, especially
to the civil law systems of Continental Europe asdformer colonies.

Though there is no general agreement as to prgdmwsv or where the
line should be drawn, it is fair to say that publaw governs the
relationship between citizen and state, while gevaw concerns that
between individuals or groups in society. Thus, stibmtional and

administrative law is the archetypal example ofljgulaw, while the law

of contract is one of many limbs of private law.ilnal law, since it

largely involves prosecutions by the state agaffenders, belongs also
under the umbrella of public law. (All three brasshare described
below.).

I. Contract
Agreements are an indispensable element of sa@alWhen you
agree to meet me for a drink, borrow a book, oegne a lift to
work, we have entered into an agreement. But thewdl not
compel you to turn up at the bar, return my boelpiok me up in
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your car. These social arrangements, while theiadt may cause
considerable inconvenience, distress, and evemsgpéall short
of a contract as understood by most legal systems.

One of the hallmarks of a free society is the aomoy it affords its
members to strike the bargains of their choiceyidexd they do
not harm others. Freedom of contract may be detkmade on
utilitarian grounds: by enforcing contracts in acl@nce with the
value placed on things by the market, resourcesoedg and
services — may be bought by those who place thieebtgvalue
upon them. It is sometimes claimed that this yieldgust
distribution of scarce resources.

Those who champion the free market consider indadsl to be
the best judges of their welfare. In the 19th cgntuespecially in
England — the law of contract, as the facilitatbttee optimum

relations of exchange, was developed to a high edegf

sophistication (some would say mystification) in quitr of this

cardinal value of commercial and industrial lifeislcertainly true
that business is unimaginable without rules of @mif but there
is an inevitable inequality of bargaining powerainy society. In
theory, my contract with the electricity companatttsupplies
power to my home regards both parties as beingrorecaal

footing. But this is simply not the case. | am Iyard a position to
haggle over the terms of the agreement which igorably a

standard form contract. A featherweight is engaiged contest
with a squad of heavyweights. The law thereforepemrs the
hardship of so-called ‘unfair’ terms by consumagidtation and
other institutional means that attempt to redreesalance by, for
instance, empowering courts to disallow unconsd@nalauses
and permitting them to enforce only ‘reasonablantz

In order to constitute a binding contract, the feavmally requires
that the parties to the agreement actually intendreate legal
relations. Breaking a promise is almost always mg@d as
immoral, yet it results in legal consequences amhere certain
requirements are satisfied, though in certain dax¥ countries
(such as France, Germany, and Holland) a person bedyeld
liable — even before his offer is accepted — fdinig to negotiate
in good faith.

The common law notionally dissects agreement imt@féer by
one party and an acceptance of that offer by theroBy making
an offer the ‘offeror’ expresses — by word, spedak, email, or
even by conduct — his readiness to be bound iracnivhen it is
accepted by the person to whom the offer is adddgsthe
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‘offeree’. Thus Adam advertises his car for sale $t,000. Eve
offers him $600. Adam replies that he will accepd@. This is a
counter-offer, which Eve is obviously free to adcep reject.
Should she accept, there is agreement and, prothéeather legal
requirements are satisfied, a binding contract. @hilysis is a
helpful method by which to determine whether agrestirhas
actually taken place, but it is rather artificialisi often difficult to
say who the offeror is and who the offeree is. &ample, final
agreement may be preceded by protracted negotaitnwolving
numerous proposals and counter-proposals by theegaiTo
describe the process as constituting offer and paanee is
something of a fiction. Certain ‘contracts’ are vbiecause they
offend ‘public policy’. The concept of freedom ofbrdract
notwithstanding, the law will not countenance agreets that
seek to use the law to achieve immoral or unlawthijectives.
They are likely to be struck down by courts as vddt social
mores rarely stand still; what was considered inaharcentury
ago appears tame in today’s permissive circumssan€er
example, German courts would once routinely negalease of
premises for use as a brothel. Mistake, misreptaten, or duress
may render a contract voidable. This is because tisgin effect,
no genuine agreement.

Under certain circumstances, therefore, the law el me to
void the contract where there has been a mistake,
misrepresentation, duress, or undue influence.X@mele, if | am
mistaken as to the subject of the contract (I tholigvas buying a
Ferrari, you were, in fact, selling a Ford), or ydave
misrepresented the Ford as a Ferrari, or you fareedhto the sale,

| have defences to your claim that | should perfamgnside of the
agreement, and if | can show that there has begn fraudulent
misrepresentation, the contract may be vitiated.

A court may award damages for breach of contrauufs! | fail
to perform my obligations under a contract, you rsag me to
recover compensation or, in a limited number oesasompel me
to carry out my side of the bargain. If, howevecah show that
circumstances have rendered performance impossilteat the
purpose of the contract has been frustrated, | @sagpe liability
for breach of contract. Suppose | agree to rentpguwilla for a
week. You arrive at the door and | refuse to aliawm to enter. |
appear to have breached our contract and you maytavabtain
compensation. But how much? Should the law atteéonypliace you
in the position you were in before you entered ithte contract
with me? Or should it seek to restore you to thatfmm you would
have been in if the contract had been carried Qrt3hould |
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simply be required to return the deposit | tookrfrgou in order to
secure your booking? What if | refused you accesteé villa
because a storm had rendered the electricity supyssgfe? Would
it make a difference if the storm occurred a maoagio or only
yesterday?

Tort

Torts (or delicts, as they are called in Continelggal systems)
are civil wrongs; they include injuries to my pers@roperty,
reputation, privacy, even my peace of mind. Like taw of
contract, the law of tort provides victims (or ‘piaffs’) with the
right to obtain compensation for their loss. Unlikentract,
however, which has as its principal goal the kegmhpromises,
tort law protects a wide range of interests. Th& [aovides
remedies, pre-emptive and compensatory, for corthattcauses
harm either intentionally or negligently. The latteave become
the principal focus of modern tort law. Accidentd Wwappen, but
where they are the consequence of your negligémoay be able
to recover damages to recompense my loss. So,xEmm@e,
should you run me over in your car, and | can piiat you were
driving negligently, | may be awarded damages teecahe cost
of my hospital treatment, the money | lost throumging away
from work, and my pain and suffering.

To succeed, the plaintiff normally has to prove tha wrong was
done intentionally or negligently. Most torts amianable only
when they have caused actual injury or damage,gth@ertain
torts whose principal purpose is to protect rigtaither than to
compensate for damage (such as trespass) areatgonithout
proof of damage. The defendant (known also asdhddasor in
common law systems) is normally the person whorisarily

liable, though according to the rules of vicaridiability, one

person (e.g., an employer) may be held liable fmracommitted
by another person (e.g., an employee).

Torts are sometimes also breaches of contractekample, the
negligent driver of a bus who causes injury togassengers has
committed both the tort of negligence and a bresche contract
to carry the passengers safely to their destingtidiney may
recover damages either in tort or for breach oftremn, or both.
The bus driver may also have committed a crime ,(dangerous
driving).

While the protection of the interests in propertg &odily security
are reasonably straightforward, the courts of mamigdictions
have encountered difficulties when it comes to camping
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victims whose loss is not physical, but either pusgonomic or

emotional. Suppose, as occurred in an English taselefendants
negligently damage an electrical cable while cagyiout

construction work near the plaintiff's factory. As result, the
production is severely harmed and the plaintifffexsf financial

loss. The physical loss (the damage to the mas@neds clearly
recoverable, but since the cable was not the fi&mroperty the

loss was ‘purely economic’. Can he recoup it? Toemon law,

after some twists and turns by English courts, answn the

negative. The fear seems to be that allowing regowél open the

floodgates of litigation, a frequent concern expedsBy judges,
especially in England. In France, on the other haondlistinction

is drawn between physical and economic loss.

Comparable judicial trepidation attends the questibemotional
distress. Where the injury consists of psychialiness as a result
of physical harm, the courts look for some degreprximity’
between the plaintiff and the victim. The complgxif this
calculation is tragically illustrated by a Houseloirds decision in
1992. A crush in a sports stadium resulted in thatld of 95
football fans, and more than 400 were injured. Tgwice
acknowledged their negligence in allowing too mapgctators
into an already overcrowded ground. The match wédmve been
televised live. In the event, vivid images of thisadter were
broadcast. The disturbing pictures were seen byesoimthe
plaintiffs who knew that their friends or family veepresent in the
stadium. Two of the plaintiffs were spectatorshie ground, but
not in the stands where the disaster occurredotiher plaintiffs
learned of the disaster through radio or televidiomadcasts. All
the plaintiffs lost, or feared they might have Joatrelative or
friend in the calamity. They failed in their claior compensation
for emotional distress because they did not satiefy or other of
the control mechanisms used by the law when daméges
psychiatric injury are claimed by plaintiffs who menot directly
threatened by the accident but learned of it thinosght or
hearing. These limiting factors are:

1. There must be a close tie of love and affedbetween the
plaintiff and the victim.

2. The plaintiff must have been present at thedaot or its
immediate aftermath.

3. The psychiatric injury must have been causedlibgct

perception of the accident or its immediate afté¢hnand
not by hearing about it from somebody else.

This requirement of ‘proximity’, as well as the ethtests, have
attracted considerable criticism, and calls foomef of the law in
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some jurisdictions. Problems also arise in circamsts where the
injury falls short of a recognized mental affl ictiand consists of
the grief and distress that normally attends tlss ff or injury to
a loved one.

The law of tort not only attempts to recompenséimis, it seeks
also to deter persons from engaging in conduct iy injure

others. Furthermore, it is said to ‘shift’ or ‘dibute’ the losses
incurred in the case of negligent injury. To pu thatter simply,
where you are at fault in causing my injury, the& Ehifts the loss
to you. Why should | have to bear the loss that yave

negligently caused? You will see at once thatdpjisarently facile
guestion conceals a host of difficult issues alibet nature of
negligence: what is ‘fault’, what constitutes ause’, and so on.
In the modern world dominated by insurance, thegsgnds to
alter from blame to burden: instead of asking ‘wat fault?’ the
guestion becomes ‘who can best bear the cost?tWadnswer is
often the insurance company, with whom there ismradly a

compulsory liability insurance policy.

Criminal law

Crime is irresistible — and not only to criminalsis the stuff of
popular culture. Think of the numerous — mostly Aicen —
movies such as The Godfather, Taxi Driver, Pulpiéiic Scarface,
Reservoir Dogs, and countless others, or the maoyulpr
television series portraying various aspects omeriand its
detection, including Law and Order, NYPD Blue, H8freet
Blues, The Sopranos, to name only a few. We seerav@l in
observing the criminal process unfold.

Typically the criminal law punishes serious fornfsamtisocial

behaviour: murder, theft, rape, blackmail, robbergsault, and
battery. Yet governments deploy the law to crimizeal host of
minor forms of misbehaviour relating, in particules health and
safety. These ‘regulatory offences’ occupy a siieploportion of
modern criminal law. As with the law of tort, thencept of fault
is central to the criminal law. Broadly speakingpshcountries
proscribe conduct that generates insecurity, caofeace, and
harms the efficient operation of the governmerd, éghonomy, or
society in general.

Virtually every system of criminal law requires @ence of fault —
intention or negligence — to convict a person ob#ance. So, for
example, the American Model Penal Code defines rmectas
‘conduct that unjustifiably and inexcusably inflicis threatens
substantial harm to individual or public interest€riminal
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liability thus has three basic components: conduweithout

justification and without excuse. To amount to anesi ‘conduct’

must inflict or threaten substantial harm to indisdtl or public

interests. In sum, therefore, criminal liabilitygteres a person to
engage in conduct that inflicts or threatens subataharm to

individual or public interests without justificatiomnd without

excuse.

One of the primary functions of the criminal lavtesauthorize the
punishment of convicted offenders. This may beifjast on any
of a number of (often competing) grounds. Firsthipment is
thought, sometimes correctly, to act as a deterpertit to the
convict and to others. Few criminals, however, imaghey will
be apprehended; the effectiveness of deterrencethis
guestionable. Second, there are those who belieaethrough
punishment, especially imprisonment, the offendér @@me to
see the error of his ways and emerge a reformeiyiduel.
Unhappily, the evidence in support of this benenbktitude is
meagre. It is argued, third, that the real purpafgeunishment is
retribution or desert: making the wrongdoer sufterhis crime:
‘an eye for an eye ...". An extreme example is Is@Biaria law,
under which, according to most interpretations pitweishment for
serious theft is the amputation of hands or femugh for first
offenders only one hand is cut off).

The state, by assuming responsibility for chaggighre criminal,
reduces the risk of victims of crime ‘taking thevlanto their own
hands’. Fourth, by locking up an offender, he imoged from
society, thereby protecting the rest of us. Finagpecially in the
case of minor offences, the criminal may be regui@ make
amends through ‘community service’. This form oh@lhment is
then justified as a form of ‘restorative justice’.

Property

Ownership is at the epicentre of social organizatithe manner
in which the law defines and protects this exclugigat is an
important marker of the nature of society. And lthe always has
something to say on this subject, whether it isdofer absolute
rights of private property, recognize collectivghts, or adopt a
position in between. Specifically, the law of prdpetetermines,
first, what counts as ‘property’; second, when a@ercquires an
exclusive right to a thing; and, third, the manmerwhich it
protects this right.

To the first question there is general agreemertt phaperty

includes land, buildings, and goods. The common law
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distinguishes between real property (land as distrom personal
or movable possessions) and personal propertyl [@wisystems
distinguish between movable and immovable prop@itg. former

corresponds roughly to personal property, while owable

property corresponds to real property. But propsrtyhat the law
declares it to be: a ten dollar bill is a piecgaper with no intrinsic
value; the law imparts value to it. In a similastigon, the law may
create property, as it does in the case of intelédcproperty

(which includes copyright).

The second issue, who is the owner, is generaligroéned by
discovering who has the strongest long-term rightdntrol the
thing in question. And this right will normally ihae the right to
transfer ownership to another. In the case of laodever, | may
not know whether the seller is the legal owner. Megal systems
therefore have some form of public land registratitnich enables
prospective buyers to establish who the genuinecoven

Third, the law may be called upon to settle a canbetween the
owner and the possessor of a thing. The formasigie have seen,
the person with the strongest long-term claim ®pghssession of
a thing. But suppose | rent my villa to you foreay. You currently

possess the property, and while | have an ultimghe to possess
it, some legal systems favour the right of the ieiat least for the

duration of the lease) over the owner; others pré&ke owner.

Self-Assessment Exercises (SAEs) 3

1.

2.

3.

4.

5.
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Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 5 minutes.

systems) are civil wrongs; they include injuriesry person, property
reputation, privacy, even my peace of mind.

requires that the parties to the agreement actuadtgnd to creatg
legal relations (True/False).

party and an acceptance of that offer by the other
(True/False).

behaviour: murder, theft, rape, blackmail, robbergssault, anc
battery (True/False).

(or delicts, as they are called in Continéntgal

In order to constitute a binding contract, the lawrmally

The civil law notionally dissects agreement intoodfier by one

Typically the common law punishes serious formantitocial

One of the hallmarks of an authoritarian societthis autonom

it affords its members to strike the bargains @fitithoice, provide
they do not harm others (True/False).
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2.6. Constitutional and administrative law

Whether or not it is in written form, every countrgs a constitution that
specifi es the composition and functions of the msg# government, and
regulates the relationship between individuals atlte state.
Constitutional law analyses the extent to which flbactions of
government are distributed between the legislatieeecutive, and
judicial branches of government: the ‘separationpofvers’. Many
constitutions incorporate a bill of rights that strains the exercise of the
power of government by conferring individual riglged freedoms on
citizens. Such rights typically include freedom sgfeech, conscience,
religion, the right of peaceful assembly, freeddnassociation, the right
of privacy, equality before and equal protectiodav¥, the right to life,
the right to marry and found a family, freedom obwvement, and the
rights of persons charged with or convicted ofimral offence.

Administrative law governs the exercise of the pmvand duties by
public officials. In particular, it concerns thentml of such powers by
the courts who, in many jurisdictions, increasinghgage in reviewing
the exercise of legislation and administrativeactiThis has occurred
largely as a consequence of the dramatic expawsi@nthe last 50 years
in the number of government agencies that reguagt tracts of our
social and economic lives. It concerns also thesrewf decisions made
by so-called ‘quasi-judicial’ bodies, like profemsal disciplinary

committees that affect the legal rights of theimmbers. Their rulings are
susceptible to ‘judicial review’ to determine wheththey have acted
reasonably.

The precise standard of reasonableness to be dfplithe court differs
in various common law jurisdictions. In the Unit8thtes, for example,
the court asks whether the body’s decision wagtrary or capricious’
before deciding whether to strike it down. The CGhaa test is one of
‘patent unreasonableness’, while the Supreme Cafuthdia deploys
criteria of proportionality and legitimate expeatat English law adopts
the standard known as ‘Wednesbury unreasonable(edss' a case of
this name, in which it was held that a decision \dde set aside if it ‘is
SO0 unreasonable that no reasonable authority cevéd have come to
it').In France, the Conseil Constitutionel exersisexclusive judicial
oversight, including in respect of legislation tifeits to attract sufficient
parliamentary support. It has the — unappealalpewer to nullify the
contested bill. The supreme courts (Conseil d&at Cour de Cassation)
seek to interpret the law in a manner consistett wie Constitution.
French administrative law recognizes certain ‘gpes a valeur
constitutionnelle’ (principles of constitutional lua), including human
dignity, with which the executive must comply, evierthe absence of
specific legislative provisions to that effect. Terman constitution (the
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Basic Law) guarantees judicial review as a checkhentyranny of the
majority.

Several civil law countries have special admintsteacourts. Difficulties
tend to arise in respect of determining whetheradten is one for these
courts or belongs more properly in the ordinaryrtouln France, for
example, a special Tribunal of Conflicts decidesretle matter should
be heard, while in Germany the court in which thseecis first pleaded
determines whether it has jurisdiction and maydfancases over which
it denies jurisdiction. In Italy, the Court of Casien is the ultimate
authority when such conflicts arise.

2.6.1. Other branches

Family law relates to marriage (and its contemporaquivalents),
divorce, children, child support, adoption, custodyuardianship,
surrogacy, and domestic violence.

Public international law seeks to regulate theti@ia between sovereign
states. These norms are generated by treatiestenddtional agreements
(such as the Geneva Conventions), the United Ngti@md other
international organizations, including the Interoaél Labour
Organization, UNESCO, the World Trade Organizatiand the
International Monetary Fund. The International Qowf Justice
(sometimes called the World Court), based in Thgug¢awas established
in 1945 under the UN Charter in order to settlealedjsputes between
states and to issue advisory opinions on legalargtihe International
Criminal Court was established in 2002 and als® &itThe Hague. It
hears prosecutions of alleged perpetrators of gdepcrimes against
humanity, war crimes, and the crime of aggresditore than 100 states
are members of the court, but neither China nordhgged States are
among them; the latter expressing reservations tatbeuability of the
court to respect the constitutional rights of Aman defendants
(including trial by jury) and the prospect of thaipcization of the court
— fears that seem tenuous, and have not troubkedumerous nations
that have recognized the court’s jurisdiction.

Environmental law is a patchwork of common law sulegislation, and
international agreements and conventions whosef duorcern is to

protect the natural environment against the depi@taof humans, such
as carbon emissions that cause pollution and plplgddibal warming. It

seeks also to promote ‘sustainable development'.

Company law deals with the ‘floating’ of corporatsoand other business

organizations. The concept of ‘corporate persoyia(iinder which a
company has a distinct identity independent ofmtmbers) is of vital
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importance in the business world. It means thabmpany is a legal
person with the capacity to enter into contraets,and be sued. Company
law stipulates also the rights and duties of doescand shareholders, and
is increasingly concerned with rules of corporab@eynance, mergers,
and acquisitions.

Self-Assessment Exercises (SAEs) 4

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.

1. analyses the extent to which the functioh
government are distributed between the legislatexecutive, an
judicial branches of government.

2. German administrative law recognizes certain ‘pipes aj
valeur constitutionnelle’ (principles of constitotial value), including
human dignity, with which the executive must comelen in thg
absence of specifi ¢ legislative provisions to tid¢ct
(True/False).

3. The German constitution (the Basic Law) guaranijeescial
review as a check on the tyranny of the majority
(True/False).

4. The International Criminal Court (sometimes caltbe World]
Court), based in The Hague, was established in 194fer the UN
Charter in order to settle legal disputes betwetaies and to issue
advisory opinions on legal matters. €lFalse).
5. Whether or not it is in written form, every counbhgs a i
that specifi es the composition and functions of d¢ingans of
government, and regulates the relationship betwiedividuals and
the state.

—

6. governs the exercise of the powers andgyi publig
offi cials.
7. relates to marriage (and its contemporanyiegjents),

divorce, children, child support, adoption, custpdyuardianship
surrogacy, and domestic violence.

2.7. Summary

In this unit, it was noted that the basic functdmaw is the establishment
of order and justice. We noted that a major soofdaw is legislation.
One influential foundation of moral ideas has alyehden mentioned:
natural law, the ancient philosophy that continteeshape the teachings
of the Roman Catholic Church. The distinction bewepublic and
private law is fundamental, especially to the cilalw systems of
Continental Europe and its former colonies. Law ralgp be broken into
constitutional and administrative law. Constituabriaw analyses the
extent to which the functions of government aréritisted between the
legislative, executive, and judicial branches ofvegrament: the
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‘separation of powers’. Administrative law govenh® exercise of the
powers and duties by public officials.

2.8. Further Reading/Reference
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2.9. Possible Answers to Self-Assessment Exercises (SPEs

Answers to SAEs 1

Law

Law

True

True

False

Jeremy Bentham

o0 B e 68 (R |

Answers to SAEs 2
‘common sense’
Precedent
False

True

True

O e Y [N

Answers to SAEs 3
Torts

True

False

False

False

R

Answers to SAEs 4
Constitutional law
False

True

False

Constitution
Administrative law
Family lawn

NOoOORkWN R
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UNIT 3 COURTS
Unit Structure

3.1 Introduction

3.2  Learning Outcomes

3.3 Courts
3.3.1 What is the judicial function?
3.3.2 Whatis a court?
3.3.3 Sentence

3.4 The politics of the judiciary

3.5  Trial by jury

3.6  Alternative dispute resolution

3.7 Summary

3.8  Further Reading/Reference

3.9 Possible Answer to Self-Assessment ExerciSA&$)

3.1. Introduction

The ubiquity of conflict among humans necessitatesesforum in which
they might be amicably resolved. Courts are a presge of all legal
systems. They have power, authority — or what lawyealled
‘jurisdiction’ — over specified criminal, civil, andther matters. This
entails that their decisions (which are ultimatelypported by force) are
accepted as authoritative by the parties, who wbeldinlikely to do so
if they did not trust in the independence and irtipktly of the
professional judges on the bench. In this unitdbert system and its
accoutrements shall be discussed.

3.2. Learning Outcomes

At the end of this unit, you should be able to:

. describe the workings of the court system
. Discuss the key elements of the court system.
3.3. Courts

The role of judges is fundamental to the common; leng centrifugal
force of the judicial function drives the legal ®ra both in theory and in
practice. And though it may be less significanti@ todified systems of
Continental Europe, the influence of judges caneaierstated.

The judge is the archetypal legal institution. s lobed and exalted
independence, he represents the very apotheogistafe. The ‘social
service’ that he renders to the community is, mwords of the English
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judge Lord Devlin, ‘the removal of a sense of itijcess. The neutrality
that informs his judgments in the settlement opdiss is nothing short
of an article of faith in a free and just socielje dispassionate judge is
the quintessence of a democratic system of governménd the
ostensible delineation between legislation and didation is among its
most celebrated hallmarks.

Although this attractive and enduring perceptioriha judicial function
is regarded by cynics as a myth, no amount of Buspt can easily
dislodge the image of the judge as keeper of the f@otector and
repository of justice. Nor is this to deny thatged are, like all of us,
tainted by personal predilections and political jymlees. Yet
occasionally it is contended that to acknowledggicjal frailty is, in

some sense, subversive, ‘as if judges’, as thstilbus American judge
Benjamin Cardozo put it, ‘must lose respect andfidence by the
reminder that they are subject to human limitations

3.3.1. What is the judicial function?

The judicial enterprise lies at the heart of thgalegrocess. In seeking to
unravel the mysteries of how judges decide casesane engaged in a
guest for the meaning of law itself: a theory ofavbonstitutes law is, of
necessity, presupposed in the act of judging, disaseany account of it.

The orthodox, so-called ‘positivist’ model percesviaw as a system of
rules; where there is no applicable rule or thera degree of ambiguity
or uncertainty, the judge has a discretion toifi the gaps in the law.

This view has been persuasively challenged by RlobBavorkin, who
denies that law consists exclusively of rules. ddition to rules (which
‘are applicable in an all-or-nothing fashion’), teare non-rule standards:
‘principles’ and ‘policies’, which, unlike rules,akre ‘the dimension of
weight or importance’. A ‘principle’ is ‘a standatiat is to be observed,
not because it will advance or secure an econopalitical, or social
situation ..., but because it is a requirement digesor fairness or some
other dimension of morality’. A ‘policy’, on the le¢r hand, is ‘that kind
of standard that sets out a goal to be reache@raignan improvement
in some economic, political, or social feature leé tommunity’. When
the judge can find no immediately applicable ruteybere no settled rule
dictates a decision, the judge is called upon taglvecompeting
principles, which are no less part of the law fwgit not being rules. In
such ‘hard cases’, since a judge is not expecteddort to his personal
preference in arriving at a decision, he has, eoyto the positivist view,
no real discretion. There is always one right amsaed it is the judge’s
task to find it (in ‘hard cases’) by weighing compgtprinciples and
determining the rights of the parties in the casi®ie him.
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This model of adjudication has an obvious appealeimocratic theory:
judges do not legislate; they merely enforce thagets that have in the
main already been enacted by a representativddagis. Indeed, Dwor
kin’s thesis springs from a concern to ‘define aatedd a liberal theory
of law’ and, in contradistinction to the positivastto ‘take rights
seriously’. It is principally an argument from decnacy; Dworkin’s
concern to eliminate strong judicial discretion psemised on the
offensiveness of judges, who are generally unelectsficials
unanswerable to the electorate, wielding legistatv quasi-legislative
power.

3.3.2. What is a court?

Courts err. Judges are not exempt from humanyfraitid there is thus a
need for their mistakes to be rectified. The obviopsstice of a wrongly
convicted defendant is assuaged by granting himritite of appeal.
Equally, the losing party in a civil case may hegitimate legal grounds
upon which to argue that the trial court was mistain its interpretation
of the law. Appealing to a higher court requireshiararchy that
distinguishes between courts ‘of first instance’ appellate courts. Some
trial courts operate with a judge and a jury: jarere responsible for
making findings of fact under the direction of thege, who decides the
law. This combination constitutes the judgmenthef tourt. In other trial
courts, both fact and law are decided by the judge.

Appellate courts in common law jurisdictions revithwe decisions of trial
courts or of lower appellate courts. Their taslgemerally restricted to
considering questions of law: did the trial codior, example, apply and
interpret the law correctly? Normally they do netih evidence of factual
issues, though should new evidence have emergesh@eal court may
evaluate it in order to determine whether the chsrild be remitted to a
court of first instance to be retried.

Courts everywhere naturally follow procedures whiolsome countries,
have grown bulky and Byzantine. In criminal triglsese procedures are
broadly differentiated on the basis of the roléha judge. The common
law adopts an ‘adversarial’ system, while civil l@ountries adopt an
‘inquisitorial’ (or ‘accusatorial’) system. Whilehis distinction is
frequently exaggerated, the two approaches do rdiifie a fairly
fundamental way. The common law judge acts asiateigsted umpire
who rarely descends into the dust of the fray. IGawv judges, on the
other hand, play a more active role in the trial.

The Continental jugged’ instruction is directly alved in the decision

whether to prosecute. The office originated in Eggrand exists in a
number of other European countries, including Spafreece,
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Switzerland, the Netherlands, Belgium, and Portugéé is often
portrayed as a cross between a prosecutor andge,jlodit this is not
strictly accurate, for he does not decide whetbéay a charge; that is a
matter for the public prosecutor, from whose offloe is completely
independent. His principal duty is, as the titlgli®s, to investigate the
evidence both for and against the suspect, whorhasethe power to
interrogate. He will also question victims and wises. He may visit the
crime scene and attend any post-mortem. In the seowf his
investigation, he may authorize detention, graiit bad order searches
and seizures of evidence.

It is important to note that his job is not to detee the merits of the
case, but to examine the evidence in order to desltether the suspect
should be charged. If he rules in the affirmatihe, case is transmitted to
a trial court with which he has no connection, arnich is not bound to
follow his decision. His function is thus not whollinlike common law
committal proceedings or the American grand jurgthbof which are
designed to screen the evidence to establish wheatherosses the
threshold of chargeability. Though supervised lpydge, a grand jury is
presided over by a prosecutor. It has the powsubpoena witnesses in
pursuit of evidence against the suspect.

Both major systems have their virtues and shortagmiilt is generally
asserted — especially by common lawyers — thatdh@non law attaches
greater significance and value to the presumptionnafcence by placing
a heavier burden on the prosecution to prove &g daeyond reasonable
doubt’. This is doubtful. A defendant in a Frencbug is afforded
essentially the same rights and protections as ion&lorida. All
democratic states recognize the presumption ofcemce; indeed, it is a
requirement of Article 6 of the European ConventionHuman Rights
which applies to the 46 Council of Europe membatest

Criticism of the adversarial system is not confibedivil lawyers. The
occasionally grotesque conduct of criminal trigspecially in America,
is an embarrassment to common lawyers. The prosessetimes
descends into burlesque in which lawyers abusadversarial process
and appear to lose sight of the purpose of thetutish. This is
particularly evident in high-profile, televised daliey trials with overpaid
lawyers histrionically playing to the cameras ahd jury. Many civil
lawyers are also astonished by the way in whiclttimemon law criminal
justice system appears to benefit affluent defersdaio are able to
afford large legal teams. The trials of O. J. Siampand Michael Jackson
are only the most conspicuous recent examples.

Common law prosecutions are generally pursued by ota charge or
indictment against the defendant in the name oftvernment, the state,
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or, in Britain, the Crown. This normally followspaeliminary hearing of
some kind to determine whether the prosecutionezmd is adequate. To
discharge its burden of proof, the prosecution wéll witnesses and
present its evidence against the defendant. Threndefmay then argue
that there is ‘no case to answer’. If this fails fausually does), withesses
and evidence are presented by the defence. Wisasseross-examined
by the opposing counsel, but the defendant himsa#f the ‘right of
silence’: he need say nothing in his defence, baukl he decide to give
evidence, he is required to submit to cross-exatoinaln the United
States this right is protected by the Fifth Amendire the Constitution.
Both sides then present their closing argumentsré/there is a jury, the
judge gives them their instructions. Its membeesttieliberate in private.
Some jurisdictions require the jury to return a nimeus verdict, in
others a majority suffices.

3.3.3. Sentence

If convicted, the defendant is sentenced. This matlgnoccurs after the
court is apprized of his previous criminal recafdie has one, as well as
other information about his character. Where hedabe prospect of a
custodial sentence, reports may be submitted todh& concerning the
defendant’s background: his education, family, empient history, and
so on. Psychological or medical reports may alsprbsented, along with
evidence, including witnesses to testify to hismypeachable integrity.
This may be followed by a moving plea in mitigat@isentence in which
his lawyer attempts to convince the court thatabeused is a victim of
the cruel vicissitudes and privations of life: pdye manipulation by
others, poor parenting, and other equally poweftutes that were
beyond his control and are where the true respiitgitor his crime lies.
Every jurisdiction will, of course, have a diffeterange of sentences
available to a trial court. These may include impniment, a fi ne, a
probation order, a community service order, or speaded sentence of
imprisonment (the term of imprisonment is susperfdedsay, two years;
if he commits an offence during this period, it magger the original
sentence).

It is always open to the convicted defendant toeappo a higher court,
which does not hear the case again, but perusesettd of the

proceedings in search of any mistakes that coslifyua retrial. In certain

circumstances, the prosecution may appeal a sentieatit considers too
lenient.
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Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.

1. A is ‘a standard that is to be observed because i
will advance or secure an economic, political, ocisl situation buf
because it is a requirement of justice or fairnesssome othe
dimension of morality’.

2. are a prerequisite of all legal systems.

3. Appellate courts in common law jurisdictions revidhe
decisions of trial courts or of lower appellate cu
(True/False).

4. The criminal law judge acts as a disinterested uepvho
rarely descends into the dust of the fray. CiwV ladges, on the othgr
hand, play a more active role in the trial (True/False).
5. The judicial enterprise lies at the heart of thditomal process

(True/False).
6. The is the archetypal legal institution.
7. All demaocratic states recognize the eul] it is g

requirement of Article 6 of the European ConventarHuman Right
which applies to the 46 Council of Europe membatest
8. If convicted, the defendant is

o7

3.4. The politics of the judiciary

Though the US Constitution nowhere explicitly casfen the Supreme
Court the power of judicial review, it has, sinde tseminal case of
Marbury v Madison in 1803, asserted the right tixetdown laws that it
regards as in conflict with the provisions of then§tdution. This, the
most muscular form of judicial review, entails aidoof appointed judges
(albeit with Senate approval) exercising controkrowdlemocratically
enacted laws. In doing so, the Court has effectgdmsocial and political
transformations by declaring as unconstitutionalwale range of
legislation by states on matters as diverse astiahprcontraception,
racial and sexual discrimination, freedom of religi speech, and
assembly.

The Supreme Court of India has, with broad publigpert, exhibited a
high degree of judicial activism in a number ofe®f social, political,
and economic life, including marriage, the enviremty human rights,
agrarian reforms, and the law governing electiofise judges have
frequently described the constitution as more thamolitical document;
it is considered an abiding declaration of ‘soghllosophy’. And this
philosophy is steeped in egalitarian values thategent a commitment
to reform a society to correspond to the princigiesocial justice that
inspired the framers of the constitution. One sigkeature of the court’s
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jurisprudence is the concept of public intereggdition whereby the poor
obtain access to the courts. The Court has hetdebal redress for the
deprived should not be encumbered by the restnistad the adversarial
system. Similarly, it has accorded a liberal intetation of Article 21 of
the Constitution which provides that ‘No personlsha deprived of his
life or personal liberty except according to prasedestablished by law.’
This has engendered a substantial expansion irtasubve individual
rights.

Under its post-apartheid constitution, the Southicah Constitutional
Court has the power to interpret the constitutiod laas handed down far-
reaching decisions, including declaring capitalipament to be unlawful
and upholding the right to housing, the state’sstitutional duty to
provide effective remedies against domestic viaderand the right to
equality.

Strong judicial review is exemplified by the powértloe United States
Supreme Court, which may impose its judicial intetations of the
Constitution on other branches of government. Weakens of judicial

review, on the other hand, permit the legislaturd executive to reject
such rulings, provided they do so publicly. Theye ancreasingly
incorporated in constitutions and legislation (s@&shBritain’s Human
Rights Act of 1998, the New Zealand Bill of Righas 1990, and the
Canadian Charter of Rights and Freedoms of 1992).

Critics of judicial review consider objectionableetpower of judges over
democratically elected legislators. But even if mgislative bodies were
genuinely representative, the arguments in suppotheir being in a
stronger position than courts to protect and pweseur rights are, at best,
doubtful. Not only are the vicissitudes of govermiand party politics
notoriously susceptible to sectional interest aothgromise, to say
nothing of corruption, but it is precisely becaugelges are not
‘accountable’ in this manner that they are oftepesior guardians of
liberty. Moreover, the judicial temperament, tramj experience, and the
forensic forum in which rights-based argumentstaséed and contested
tend, | think, to tip the scales towards their ddjative, rather than
legislative, resolution. Indeed, it is hard to demw the latter would
operate in practice. Since the rights in questioe &y definition, in
dispute, what role could elected parliamentaridag?

Unhappily, one’s trust in law-makers is rarely vocated. Though
sometimes contentious, certain fundamental riglg$ast kept off-limits
to legislators, or, at least, beyond the reach aial party political
machinations. Would the civil liberties of Africamericans have been
recognized sooner without the Supreme Court’s ticsBrown judgment,
which held that separate educational facilitiestiack and white pupils
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was ‘inherently unequal’? Is the South African Gdosonal Court more
likely to defend human rights than its new, dembcraarliament? Have
the judgments of the European Court of Human Ri¢lutsch, sitting in

Strasbourg, considers complaints concerning allegeldtions of the

European Convention for the Protection of Human hRig and

Fundamental Freedoms committed by States Parte®nhanced civil
liberties in, say, Britain? The Court has ruled iaga the British

government on frequent occasions, requiring itmeid its domestic law
on a variety of Convention-protected rights, inahgothe right of privacy,

the right against the use of corporal punishmemd,tae rights of mental
health patients.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.
1. Strong judicial review is exemplified by the powkthe Unitedy
States Supreme Court, which may impose its juditiatpretations o
the Constitution on other branches of government
(True/False).
2. Critics of judicial review consider objectionablieet power o
judges over democratically elected legislators
(True/False).
& Though the US Constitution nowhere explicitly confen the
Supreme Court the power of judicial review, it hsiace the semingl
case of Marbury v Madison in 1803, asserted thatrtg strike dow
laws that it regards as in conflict with the prowiss of the Constitutio
(True/False).

3.5. Trial by jury

In criminal proceedings, the notion of being trieg a jury of ‘one’s

peers’ is frequently regarded as an article ohfait the common law
system. And certain civil law jurisdictions also@oy juries to determine
the guilt or innocence of the accused. In Franmegkample, the judges
sit together with the jury, who are also involved determining the
sentence to be imposed.

Jurisdictions differ in respect of the availabily juries. Some restrict
them to criminal, and not civil, trials (e.g., Fca); others prescribe juries
for trials of serious crimes (e.g., Canada); winlsome countries (e.g.,
England and Wales) they are used in criminal casddimited to a few
specific civil cases (e.g., defamation).

Most conspicuous are the jury trials in the Unifdtes, where juries are
available for both civil and criminal proceediny4ore than 60% of jury
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trials are criminal trials, the rest are civil amither trials such as family
court proceedings.

Among the much-vaunted virtues of the jury trialhie extent to which it
operates as a curb on the power and influence gltiye. By involving
(usually 12) ordinary citizens in the administratif justice, it is argued,
the values of the community may be expressed. A randomly
selected lay persons, it is claimed, is a more aeatic arbiter of guilt
than a judge, who is perceived, rightly or wronghg, an agent of the
government.

Critics of the jury, on the other hand, normallypesss unease about the
fact that juries, unlike judges, are not requiredyive reasons for their
decision, thereby opening the door to emotion amgjudice, especially
when the race of the defendant may be a factorbDisualso voiced in
respect of the ability of the average juror to commgend complex
scientific or other technical evidence. Complex caruoal trials, for
example, generate an enormous quantity of highlecigfized
information. This has led to controversial propesal Britain and
elsewhere to abolish juries in these trials.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.
1. In criminal proceedings, the notion of being tried a jury off
‘one’s peers’ is frequently regarded as an artiofdaith in the
system.

2. Among the much-vaunted virtues of the jury triadhis extent t¢
which it operates as a curb on the power and inflogeof the judg

(True/False).
3. By involving (usually 16) ordinary citizens in ta@ministration
of justice, it is argued, the values of the commnyumay be expresseld
(True/False).

4. A group of randomly selected lay persons, it isncéal, is 3
more democratic arbiter of guilt than a judge, wh@erceived, rightly
or wrongly, as an agent of the government (True/False).

14

3.6. Alternative dispute resolution

Dissatisfaction with court-centred resolution o$mlites has long been
sounded by critics who regard it as, amongst dthiags, unfair, unduly
formal, and exclusive. In the United States, a mum championed
alternative dispute resolution (ADR) ‘under an uatlar of humanism,
communitarianism, and social welfare concerns ...eded to the
depersonalization, objectification, and distancey tlssociated with
courtroom formality and its dependency on legalfggsionals’. They
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advocated more user-friendly, less adversarialgmoes. This resulted
in legislation facilitating greater use of non-jadi arbitration, especially
for the resolution of commercial disputes with ateinational dimension.
The parties submit their dispute to one or moreatrators by whose
decision (called an ‘award’) they agree to be bo#mdong the perceived
advantages of ADR are its speed, lower cost, fletxiband the provision
of specialist arbitrators in disputes of a higlagttnical nature. But delays
are not infrequent, and the cost may be enhancélebrequirement that
the parties pay for the arbitrators. In some jucisohs enforcement of
arbitral awards is problematic.

Self-Assessment Exercises (SAEs) 4

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.

1. Among the perceived advantages of ADR are its speeer
cost, fl exibility, and the provision of speciabigbitrators in disputey
of a highly technical nature. (True/False

2. In the United Kingdom, a movement championed altere
dispute resolution (ADR) ‘under an umbrella of humsan,
communitarianism, and social welfare concerns ..ectgd to thg
depersonalization, objectifi cation, and distanceytlassociated wit
courtroom  formality and its dependency on lepal

—

professionals’ (True/False).

3. Dissatisfaction with court-centred resolution ofplites hag
long been sounded by critics who regard it as, agsbwther thing
unfair, unduly formal, and exclusive €VRalse)

3.7 Summary

In this unit, efforts have been made to neix@ the court system. it
was noted that courts everywhere naturally followcpdures which, in
some countries, have grown bulky and Byzantinesum, there is the
common law which adopts an ‘adversarial’ systeng #re civil law
countries adopt an ‘inquisitorial’ (or ‘accusatdjiasystem. Strong
judicial review is exemplified by the power of thaité¢d States Supreme
Court, which may impose its judicial interpretasoof the Constitution
on other branches of government. in recent yeare thas been resort to
alternative dispute resolution (ADR) which is s@asmore user-friendly,
less adversarial procedures.
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3.9 Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 1

Principle

Courts

True

False

False

Judge

presumption of innocence
sentenced

22 == @0 @ e B9 R
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Answers to SAEs 2

1. True
2. True
3. True

Answers to SAEs 3

1. common law

2. True

3. False

4, True
Answers to SAEs 4

1. True

2. False

3. True

ELEMENTS OF POLITICS
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UNIT 4 LAWYERS
Unit Structure

4.1  Introduction
4.2  Learning Outcomes
4.3 Lawyers
4.3.1. Common lawyers
4.3.2. Civil lawyers
4.3.3. Regulation of the profession
4.3.4. Legal aid
4.4  Summary
4.5 Further Reading/Reference
4.6  Possible Answer to Self-Assessment ExercisAE$p

4.1. Introduction

Lawyers are an indispensable — if unloved — featdirevery developed
legal system. They are vilified, mocked, and dispeda The humour of
a multitude of lawyer jokes springs from their adsaon lawyers’
venality, dishonesty, and insensitivity. One jilsks ‘How can you tell
when a lawyer is lying?’ The answer: ‘His lips an®ving’. However
despite the innuendos lawyers still remain an pelisable part of the
judicial system.

4.2. Learning Outcomes

At the end of this unit, you should be able to:

. State the importance of lawyers to the judiciary
. Distinguish the various kinds of lawyers
4.3. Lawyers

It seems futile to attempt to explain the antipathlyich rests on a
combination of legitimate discontent with and mderstanding of the
legal profession in most countries. It is certaitiye that, along with
estate agents, lawyers attract little affection. idependent bar is,
however, a vital component of the rule of law; withaccessible lawyers
to provide citizens with competent representattbe,ideals of the legal
system ring hollow. And this is acknowledged in bjassdictions by the

provision of legal aid in criminal cases. So, faample, legal aid is a
right recognized by Article 6 of the European Cartien on Human

Rights. It requires that defendants be providedh wdunsel and, if they
are unable to afford their own lawyer, one is masailable without

charge.
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4.3.1. Common lawyers

To many, the English legal profession, adaptatiohsvhich exist in

common law jurisdictions of the former British Cormmmwvealth, appears
bizarre — grotesquely anachronistic with its wigmyns, and stilted forms
of address. Though some of these quaint, archaituries have been
eradicated in a few common law countries, they Isdnevn a remarkable
tenacity, especially in England. Polls of practiges and public have
proved inconclusive. Wigs on the heads of manyiftars and judges
seem firmly fixed for some time yet. The origins loé tcommon law
profession are, of course, steeped in English yistoand logic is thus
not necessarily among its justifications. It is ded between two
principal species of lawyer: barristers and salist Barristers (often
called ‘counsel’) constitute a small minority ofetdegal profession
(roughly 10% in most jurisdictions) and, rightlywrongly, are regarded
— especially by themselves — as the superior brafche profession.
Recent years have witnessed a number of fairly gilwgechanges, many
of which have diminished the privileges of barnistéor ‘the Bar’). These
reforms have largely been animated by politicalaseeconcerning the
soaring costs of legal services as a result ofdbgictive practices of the
Bar.

Barristers have minimal direct contact with thedty’ clients’. They are
‘briefed’ by solicitors, and it is normally a regement that during
meetings (or ‘conferences’) with clients the sadicimust be present. An
exception is, however, made for certain professiomgluding
accountants and surveyors, who may confer withresber without the
presence of a solicitor. In most cases, howeveatjrgs must be carried
out through the solicitor who is responsible foyipg the barrister’s fees.
English barristers are ‘called’ to the Bar by omé¢he four Inns of Court,
ancient institutions that since the 16th centunyehgoverned entry to this
branch of the profession. Unlike the overwhelmingjarity of solicitors,
barristers have full rights of audience, allowihgrm to appear before any
court. Generally, solicitors have rights of audeonly before the lower
courts, though in recent years the position hashngdé and some
solicitors, certified as ‘solicitor advocates’, nrapresent their clients as
advocates in the higher courts. The traditionalasson is gradually
breaking down. Nevertheless, two major distinctibbetween the two
categories of lawyer remain. First, barristersiavariably instructed by
solicitors, rather than directly by the client, wés clients go directly to
solicitors. Second, unlike solicitors, barristerpermte as sole
practitioners, and are prohibited from forming parships. Instead,
barristers generally form sets of chambers in whieBources and
expenses are shared. But it is now possible fardbars to be employed
by firms of solicitors, companies, or other instdns as in-house lawyers.
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4.3.2. Civil lawyers

Lawyers in the civil law world differ fundamentalfyom their common
law colleagues. Indeed, the very concept of a lpg#kession in the major
civil law jurisdictions of Europe, Latin Americaag@an, and Scandinavia
is problematic. In the words of a leading authodtythe subject, ‘The
common law folk concept of “lawyer” has no countatpin European
languages ..." Civil law jurisdictions recognize twategories of legal
professionals: the jurist and the private praciiio The former comprises
law graduates, while the latter, unlike the positim common law
countries, does not represent the nucleus of tha [grofession. Instead,
‘other subsets of law graduates take precedence istoribally,
numerically, and ideologically. These include thagmstracy (judges and
prosecutors) ... civil servants, law professors, End/ers employed in
commerce and industry.’

Students in civil law countries typically decide tmeir future after

graduation. And, as mobility within the professisnlimited, in many

jurisdictions this choice is likely to be conclusivThey may choose to
pursue the career of a judge, a public prosecatggvernment lawyer,
an advocate, or notary. Private practice is theeefyenerally divided

between advocates and notaries. The former hastdientact with

clients, and represents them in court. After gréidgarom law school,

advocates normally serve an apprenticeship witleeepced lawyers for
a number of years, and then tend to practise a&swalktitioners or in
small fi rms.

To become a notary usually requires passing astat@ination. Notaries
draft legal documents such as wills and contraatghenticate such
documents in legal proceedings, and maintain recom or provide
copies of, authenticated documents. Governmentdesvgerve either as
public prosecutors or as lawyers for governmenteigs. The public
prosecutor performs a twin function. In criminakes, he prepares the
government’s case; while in certain civil casesréy@resents the public
interest. In most civil law jurisdictions, the sgplays a considerably
more significant role in the training, entry, andpéoyment of lawyers
than is the case in the common law world. Unlike tiaditional position
in common law countries where lawyers qualify byrvsgy an
apprenticeship, the state controls the numberradtguit will employ, and
the universities mediate entry into private pragtic

There are important differences between the twtesysin respect of the
organization of legal education. Broadly speakingnost common law
jurisdictions (with the conspicuous exception ofglamd — and Hong
Kong), law is a postgraduate degree or, as in AliatfNew Zealand, and
Canada, may be combined with an undergraduate eldgrenother
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discipline. In the civil law world, on the other fdh law is an
undergraduate course. While the common law cuwiauls strongly
influenced by the legal profession, the state inl ¢aw jurisdictions
exercises a dominant function in this respect.|l&gal profession in most
common law countries administers entry examinafiovisereas, given
the role of universities as gatekeepers, furthanemations are generally
redundant, and a law degree suffices.

The function of gate keeping in common law coustriends to be
discharged by apprenticeship with a private priacigr. So, for example,
an aspiring barrister must pass the Bar examingiioorder to be called
to the Bar. In order to practise at the Bar, hedsiired to serve two six-
month pupillages in chambers, attending conferenitls solicitors
conducted by his pupil master (a more senior Harjisand sitting in
court, assisting in preparing cases, drafting opisj and so on. Pupillage
is usually unpaid, although they may now be funseds to guarantee
the pupil’'s earnings up to a fixed level. During #eeond six months of
pupillage, the barrister may engage in limited pcacand be instructed
in his own right. With the exception of barristetawyers in private
practice operate as members of a firm whose sizevargyfrom a single
lawyer to mega-firms of hundreds of lawyers.

4.3.3. Regulation of the profession

Bar Associations, Bar Councils, and Law Societies among the
numerous organizations that supervise the admissi@ensing,

education, and regulation of common lawyers. Thé @w prefers the
term ‘advocates’ (which more accurately describhsirt principal

function, and their counterpart organizations atdbbeed Chambers,
Orders, Faculties, or Colleges of Advocates). Thotngir designations
differ, they generally share a concern to limit thenber of lawyers in
practice, and defend their monopoly.

In certain jurisdictions (particularly small onakel Belgium and New
Zealand), lawyers are admitted and regulated atdtienal level. Federal
states (such as the United States, Canada, Aastatid Germany)
inevitably exercise provincial or state regulatidtalian lawyers are
admitted at the regional level.

While regulation in some countries is undertakenth®y judiciary and,
under its aegis, an independent legal professiamyérs in other
jurisdictions, especially in the civil law worldreasubject to government
control in the shape of the Ministry of Justice.
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4.3.4. Legal aid

Many societies grant legal aid to persons incapafypaying for a lawyer.

The right of access to justice rings hollow withthue provision of free

legal advice and assistance to the poor, espeanatiyminal cases. Even
in respect of civil litigation, however, elementaryrms of fairness would
be undermined where an impecunious defendant i lsyen affl uent

plaintiff or the state. Any semblance of equaligfdre the law is thereby
shattered. The cost involved (to both the statethadndividual seeking

legal aid) generally results in preference beingegito assisting those
charged with criminal offences, though some judgBdns supply free

legal aid in civil cases. Certain systems of |legdlprovide lawyers who

are employed exclusively to act for eligible, impaghed clients. Others
appoint private practitioners to represent suclviddals.

Self-Assessment Exercises (SAESs) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 6 minutes.

1. draft legal documents such as wills and remts,
authenticate such documents in legal proceedingsl maintainy
records on, or provide copies of, authenticateduthoents.
2. Barristers are ‘called’ to the Bar by onelod four Inns
of Court, ancient institutions that since the 16émtury have governgd
entry to this branch of the profession.

3. Lawyers are an indispensable — if unloved — featfra fewj

developed legal system (True/False).

4. A dependent bar is, a vital component of the rulelagv
(True/False).

5. To many, the English legal profession, adaptatiohsvhich
exist in common law jurisdictions of the formertBh UN, appears
bizarre — grotesquely anachronistic with its wigewns, and stilte
forms of address (True/False).

—

6. and are among the nousg
organizations that supervise the admission, licempseducation, angl
regulation of common lawyers.

4.4. Summary

In this unit, we noted that the law professionrgken down into civil law
lawyers and common law lawyers. The latter ste@pé&shglish traditions
is divided between two principal species of lawybarristers and
solicitors. Barristers have minimal direct contauth their ‘lay clients’.

They are ‘briefed’ by solicitors, and it is normak requirement that
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during meetings (or ‘conferences’) with clients thelicitor must be
present. The former recognize two categories ddllpgofessionals: the
jurist and the private practitioner. The former qoives law graduates,
while the latter, unlike the position in common laauntries, does not
represent the nucleus of the legal profession. Bssociations, Bar
Councils, and Law Societies are among the numesayenizations that
supervise the admission, licensing, education,ragdlation of common
lawyers. The civil law prefers the term ‘advocatgs/hich more

accurately describes their principal function, atieir counterpart
organizations are dubbed Chambers, Orders, FegulireColleges of
Advocates).

4.5. Further Reading/Reference
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(Sweet and Maxwell, 2006).
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John Austin, The Province of Jurisprudence Deteethiand the Uses of
the Study of Jurisprudence (Weidenfeld and Nicqld®54).

J. H. Baker, An Introduction to English Legal Histo 4th edn
(LexisNexis, 2002).

Manlio Bellomo, The Common Legal Past of EuropeQQa800: 4
(Studies in Medieval and Early Modern Canon Law)Lydia G.
Cochrane (Catholic University of America Press,3)99

Jeremy Bentham, A Fragment on Government; or, A i@ent on the
Commentaries, 2nd edn (W. Pickering, 1823).

Jeremy Bentham, An Introduction to the PrincipldsMorals and
Legislation, ed. J. H. Burns and H. L. A. Hart (sthe Press,
1970) (The Collected Works of Jeremy Bentham, eH. Burns).
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Albert H. Y. Chen, An Introduction to the Legal $® of the People’s
Republic of China (Butterworths Law, Asia, 1992).
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4.6. Possible Answers to Self-Assessment Exercises (SAEsS

Answers to SAEs 1

Notaries

English

False

False

False

Bar Associations, Bar Councils, and Law Societies

o0 B e 68 (R |
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MODULE 4 POWER AND SOVEREIGNTY

In this Module, the essential nature of the corsept power and
sovereignty will be examined. In this wise therdl Wwe philosophical
inquiry into these concepts especially in the faicieir contested nature.

Unit 1 What is power?

Unit 2 Types of power

Unit 3 What is Sovereignty of the state?

Unit 4 Legal aspects of sovereignty and philosoplrdefinition of

sovereignty

UNIT 1 WHAT IS POWER?
Unit Structure

1.1 Introduction

1.2  Learning Outcomes

1.3 What is power?

1.4 Summary

1.5 References/Further Readings/Web Sources

1.6 Possible Answers to Self-Assessment Exercises (BAEs

1.1. Introduction

Power is everywhere, in every social interactiommeen individuals,
groups, and global actors, and is a critical elearoéstudy in many things
encompassed by sociology. Have you ever thoughttathat? Where
does power affect your life chances and choicegpar everyday life?
Power is one of the most important concepts irtipaliscience. In fact,
some political scientists see it as a defining eletnof the discipline.
Power affects how resources are distributed, howntes interact,
whether peace or war prevails, and how groups addiduals pursue
their interests; that is, power affects the myr@dtopics studied by
political scientists. Ironically, however, powerise of the most difficult
concepts to define. What is power? At its most amental level, power
is an ability to influence an event or outcome thdws the agent to
achieve an objective and/or to influence anothenatp act in a manner
in which the second agent, on its own, would natose to act. In terms
of the first meaning, an interest group, for exampbuld be said to have
power if it succeeded in reaching its financiallgodhe sections below
will highlight the connections between society ,ifcd, and power.
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1.2. Learning Outcomes

At the end of this unit, you should be able to:

. Explain the concept of power.

. describe the differences between power and doners of social
control

. Identify the reason why power is central to poditianalysis.

1.3. What is power?

One country can be viewed as exercising power awether if it can
influence the second country to act in a manneodsad by the first
country but not favoured by the second country sEhmeanings become
clearer when you recognize that the word power stéom the older
Latin term potere, defined as an ability to affemnething else. Thus, for
example, a person was said to possess poteretipénson had some
attribute allowing him or her to cause an effeckomeone else. The word
power, with its present spelling, has been in useesthe fourteenth
century. In our two examples, one agent (an integesip or a country)
has acted to bring about an effect; thus, both hagkled potere/power,
with the interest group affecting its own financiaéll-being and the
country affecting a second country. A closer exatam of power
reveals that its exercise by an agent involvediwali(will or choice). In
terms of power as the achievement of an objectiearly the objective
attained must be one that the agent wills or desotherwise, the agent
is not said to possess power. If, for example néerést group obtains a
benefit but has not sought out this benefit, weld/oot attribute attaining
benefit to the interest group’s power. We mighiladte it to luck, chance,
randomness, charity, or some other fluke. Volitisralso central to the
second meaning of power, as influence over an@ent. For instance,
we would not view an interest group as exercisioygr over a politician
if the interest group does not compel the politicia act contrary to the
politician’s own volition or desire. Similarly, ibne country ordered
another country to perform an act the second cguwanted to do
anyway, this would not represent an act of powegahbse the first country
has not actually influenced the second countryafBjewill, desire, and
choice enter into the exercise of power when @xsrcised by an agent
or over an agent.

Power can either be held in reserve or deployédt B, it can be latent
(inactive) or manifest (active). You can imaginesvhthe possession of
latent power by one agent can be highly effectiverioducing changes
in a second agent. In such cases, the mere paysibdt the first agent
will activate power can be feared by the seconahtaged elicit changes
in the second agent’s actions. Indeed, this isidea behind military
deterrence: A country’s stockpile of weapons magieugh to preclude
aggression by its enemies, who know that the weapan be changed
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from a latent power to a manifest power at any tif@itical scientists
have often tried to sort out the many differentrisrpower can assume.
This is useful in allowing us to analyze the imations of using one type
of power rather than another. However, in actuditipal relationships
one type of power is rarely found in isolation frother types. In practice,
power generally possesses a blended quality, with tgype of power
blending into another.

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This

should not take you more than 8 minutes.

1. Marx, writing in the mid- to late 1800s, famouslyasyzed the

ways in which power in society was historicallytrestured based o
forces and the relationships between indal&land what h

would describe as upper classes.

A. Economic

=

14

B. Social
C. Military
D Market

is a form of power that emerges from thei@sgencyd
of individuals and groups based on a sense ofilegity and obediende
or duty.

A. Authority

B Obedience

C Interest

D. Coercion

3 The modern democratic state uses in othets ey
preserve social order.

A diplomatic immunity

B coercion

C. diplomatic isolation

D diplomatic waiver

4 For , power was rooted in formalized sociaiteyns suc
as organizations or bureaucracies, as well as riaanstitutions suck
as religion and law.

A Max Weber

B Karl Marx

C Bernard Crick

D Marx Wilson

5. Political sociologists have revealed the forms amnces of
the abstract notion of power by creating paiver.
A

B

C

D

E

—4

Typologies
Liberty
Emancipation
License
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1.4. Summary

This unit examines the concept of power. Powerdedined as the ability
to affect something else. Thus it was opined thdha achievement of an
objective, the objective attained must be one that agent wills or
desires; otherwise, the agentis not said to pegs®ser. Power can either
be held in reserve or deployed. That is, it canldtent (inactive) or
manifest (active). In practice, power generally ggsses a blended
quality, with one type of power blending into areith
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1.6. Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 2
A- Economic.
A- Authority.
B- coercion
A-Max Weber
A- typologies

R
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UNIT 2 TYPES OF POWER?
Unit Structure

2.1. Introduction

2.2. Learning Outcomes

2.3. Types of power

2.3.1. Metaphors and paradox: sociological tools in thegtof

power

2.4. Summary

2.5. References/Further Readings/Web Sources

2.6. Possible Answers to Self-Assessment Exercises (BAEs

2.1. Introduction

If we begin with the idea that politics is “the gealized process by which
the struggle over power in society is resolved’aiBrgart 1981: 2), at the
outset, we can understand that power is at the bEtlre work of political
sociologists. The goal is to explain the connedidretween social
interactions, social structures, and social prazeafiered by struggle and
resolution. We must define what we mean by powefinidg power is
not as straightforward as one might think. Certginve all have
experienced power in some way, perhaps the influeheefriend who
cajoles and pushes us to go to a political meetinthe force of a mugger
who confronts us, taking an iPod at gunpoint. Pag/encountered every
day and everywhere.

2.2. Learning Outcomes

At the end of this unit, you should be able to:

. Explain the concept of power.

. describe the differences between power and doners of social
control

. Identify the reason why power is central to poditianalysis.

2.3. Types of power

The works of Karl Marx and Max Weber are foundadiloio much of the
work in political sociology. Marx, writing in the ioh to late 1800s,
famously analyzed the ways in which power in sgcieas historically
restructured based on economic forces and theioedaips between
individuals and what he would describe as uppessela. Much of his
analysis of power was based on his observatiorfsoaf the Industrial
Revolution was beginning to change social ordeoughout Europe.
Marx established that economic structures like a@afons, owners of
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financial capital such as banks and financial irstitg, and more
immediately, the boss represent societal sourcgmowoer. The use of
wages to influence worker performance or attendasmce significant
creation of capitalist society. According to Mattxe relationship between
worker, wage, and class interests was the sourakeoiating individuals
not only from pursuing non-work-related self-int&se but also from each
other, and from their own labour and the producth&ir labour. For
Marx, power has an economic context rooted in ¢egionships between
and among social classes.

Weber picks up this theme and offers one of the fosmal political
sociological analyses of power. Max Weber, who alsote on the
massive historical and social changes brought onthey Industrial
Revolution, expands the study of power in his workhe early 1900s.
Unlike Marx, Weber located power in a variety oisbspaces including
both economic and noneconomic contexts. For Welmsver was rooted
in formalized social systems such as organizat@mnisureaucracies, as
well as in social institutions such as religion . Weber differed from
Marx in that he argued that power was not simpst pbout economic
relationships, but also a function of social ins¢se patterns of social
organization, and culture. These early approaahdiset study of power
offer one of the first debates in political socigi@pout the nature of the
society—politics relationship. Weber developed mahthe early formal
statements about power and politics, defining pasgefthe chance of a
man or a number of men to realize their own wilhisocial action even
against the resistance of others who are partiogat the action” (1947:
152). Since Weber’s study of power in the early@®G®ocial scientists
have focused on what is meant by the distributioposver in society, as
well as identifying what kinds of resources makeedndividuals and
groups powerful or powerless. Others have exterttiednotion that
politics is inherent in most if not all aspectsotial action and expression
in human interactions.

Political sociologists have revealed the forms andnces of the abstract
notion of power by creating typologies of power.e$@ various
typologies highlight the nature of power in sitoas or the characteristics
of power, as they play a role in the constructibnapacity, exchange of
resources, and distribution of power in societyegénvarious typologies
and conceptualizations of power share the notiahghciety shapes and
is shaped by individuals, groups, organizationsegaments, and other
societies in a broadly interactive process. Thesitaand contemporary
typologies point to at least three types of poweanterest to the study of
society and politics:

I. Coercive and dominant power

. Authority and legitimate power

iii. Privileged and interdependent power.
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Weber launched the sociological analysis by clagntirat power existed
in two forms: coercion and authority. We turn ooecds to three types of
power that have been central to the work of palitsociology.

Coercive and dominant power

When we think of power, we most likely start wittetaphors or
pictures of coercion and dominance. For instancerave power
in the form of physical force is clearly exercisedone nation-state
invades and conquers another. The resources ussgtitoe may
include brute force, military prowess, and the regth of large
armies. Perhaps this type of power is the raw ostmare form.
Dominance also reflects the use of resources witisemuences
for others in society. In this regard, Parenti @9/&minds us that
“To win a struggle is one thing, but to have yoawby impressing
others that struggle would be futile, that is povegrits most
economical and most secure” (78). Coercion and dante share
a central tenet of command of resources with imatedind future
submission by subjects to this form of power.

War and terrorism have identifiable and unique dyinamas a
result of the brute use of dominance and coeré¢i@amnah Arendt,
in The Origins of Totalitarianism (1958), studidee tsocial and
cultural influences that gave rise to Nazi Germdrhe influence
of economic hardship, fear of out groups, contfgialitical party

apparatus, use of propaganda and creation of tamjilstate are
common to the creation of such regimes. Althoughlitarianism

as a form of political rule seems to be on the waihe

documentation of coercive forms of power is impotrtdo

understanding the nature of power in ruling systems

Since the Al-Qaeda attacks on New York City andRbatagon in
2001, considerable attention has been given tongnahat causes
terrorism, especially as a tool designed to advapachtical
demands and fear. The nature of modernday terrdreswshered
in yet another field of study in which questionscokrcion and
domination through violent excursions or politid@ruption must
be better understood. The use of coercion for ipalitgain or
outcome is an important aspect of power not limteegtudies of
conquering figures in history. The modern democrsitite uses
coercion in other ways to preserve social ordergda(1987: 12)
equated coercion with force, which is based on ‘ttmeat or
application of punishment or the inducement of melsao elicit
compliance.” Periodically, we are reminded thatploéce power
which we extend to specific agencies of the stat@hsrently
coercive. Police power to control rioting, protestsdissent is not
uncommon, as seen during the civil rights protesthe 1960s or
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more recently during the August 2014 riots in Feagy Missouri.

The coercive nature of police work in a free socedn test the
paradox between freedom to act and seek chandles mature of
rule through protest while also attempting to maimt. semblance
of social order through enforcing the law.

Authority and legitimate power

Authority is a form of power that emerges from #egjuiescence
of individuals and groups based on a sense ofiregiy and
obedience or duty. Individuals and groups withicisty create
order by recognizing the power of law, tradition,castom. They
behave based on the belief that the power of the girotects
members of society while preserving community iess.
Consider the legitimate power of a police officerthe United
States. Police act with authority, which is distirgned in the
general population by a uniform and badge. Theaiijhis strong
as police officers are one of few agents in thetéthStates who
can—with cause—stop free individuals, ask questioasd
apprehend. The extent of police power is best syiadabby the
fact that police officers carry weapons which carubed to force
compliance with the law. The legitimacy of this pavis found in
the idea of representative lawmaking and the dotpliey as a
member of the community. Weber wrote extensivelgualihe
nature of authority in an industrial society. Imtgaular, he focused
on the authority that would come from individuafgleoffices in
large-scale organizations created to structureaot®ns based on
law and procedures. He identified three types ohaity:
Charismatic authority emanates from the personalitgharacter
of leaders. Weber suggested that charismatic pangiinfluence
flow from an individual's heroic status or other mslements.
Thus, the people follow swayed by the convictiotyles and
projection of the leader. Martin Luther King, Jrsva charismatic
leader, and his influence in a time of significardialounrest was
important to bringing about changes in civil rightsv in the
United States. Even though he held no formal palitoffice, he
retained national influence in efforts related tai@lojustice for
racial-ethnic minorities as well as the poor.

Traditional authority gains its legitimacy througlustom and
tradition. There is a certain sacred dimensiomésé¢ traditions or
appeals to customs that results in acquiescencautbority.
Monarchies are agood example of traditional foringovernance
in some societies. The Queen of England, for exam@tains
authority through appeals to tradition and custdgpically
enacted through symbolic and ritualistic dramas itiaforce her
authority. Similarly, the Pope, as the leader effoman Catholic
Church, retains power through appeals to customteadition,
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holding influence over Church policy. Rational-legathority is
grounded in rules by which people are governeditioegcy stems
from an appeal to law, commands, and decision-ngaktmat is
regarded as valid for all in the population. A gao@mple is the
constitutional order of the United States. Redwadl ¢lection in the
year 2000, when George W. Bush won the electori, vmut Al
Gore won the popular vote. The outcome of the Elecivas
contested in Florida, and legal claims about votiege made by
both sides. Eventually, the U.S. Supreme Court naadging that
resulted in the election of Bush to the presidefi¢ye legitimacy
of law and rational-legal authority was seen irs #cceptance of
the outcome. In societies where there was no raltiegal
authority to make such decisions, riots may hawkdm out, or
revolution. Life went on in the United States—ordems
maintained as a result of the legitimate exercit@awer by
constitutional authorities. the power of the deraticr state is
defined by its legitimacy to rule in contrast toharitarian states.
Weber's work marks an important beginning in thadgt of
authority and political rule. Studying this typepmdwer forces us
to ask questions about the state, law in everyday political
socialization, as well as attempts to shape coadtito legitimize
state rule.

Interdependent power

Power can operate in more subtle ways, resultingiramatic
changes in social interactions and the distributdrpower in
society. Certainly, the typologies that focus orercon or
authority share this view, but a third body of @sé in political
sociology encourages us to dig deeper into powetioaships
themselves. In many ways, political sociology adwahbeyond
the simplicity of thinking of power as coercion authority. As
research on power evolved, especially in the 196@ser came to
be understood as quite complex. The idea of inpEdéent power
depicts power relationships between individuals soaal groups
as reciprocal. That is, power is a two-way stre@ng actors, even
though they may think they have no influence, abtudd, given
the way in which the social system is set up. @seht from this
approach explores power that quietly wraps arowsiems of
inequality that constructs differences in who hd&awwhen, and
how. Piven (2008) and Piven and Cloward (2005) Hareeight
attention to something they call “interdependent@d and urge
political sociologists to consider more fully thela of rule
breakers in the study of reciprocal relationshipseir analysis
highlighted how most of political sociology has ticed on
“rulemaking,” which emphasizes the role of lawmakeor
administrative bodies that create laws or poli¢eeslirect social
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interactions. Sometimes these rules are challeybdn societies
experience protest and challenges to the distdbutf power,
political authority can be undermined. Challenggsute breakers
may not be coercive but rather, seek to “subvest dominant
paradigm.” In other words, the power exercisedernain social
contexts is intended to be disruptive to bringrdite to claims.

The model of power that Piven and Cloward desdakes current
political sociology about power in an alternateedtiron. Most
studies begin with the assumption that power isuthbibe
distribution of resources among individuals, grquasd social
structures. Piven and Cloward believe that powerase complex
than the mere distribution of resources (e.g. vae&liowledge or
skills, property). Their notion of power is based the idea that
power is meaningful in social connections, or “idependencies.”
In other words, power derives its significance wihatividuals
exchange resources of many kinds in these intendigmeies.
Power is in the connections themselves. Complerarorgtions
are stages for seeing power as a function of social
interdependencies. For example, a university inymaays is a
small social system where each part of the systeem the food
service staff, faculty, financial aid office, campascurity)
contributes to the order of the larger system dadleuniversity.
Traditionally, models of power would have focused the
distribution of resources to understand who is péwie For
example, students pay tuition which brings in finahesources
that help pay the salaries of the vice presidéits.administrators,
as the university elite (much like society), hol@rm wealth in
comparison to the food service staff or hall jarstdf the food
service staff become angry abouttheir pay, theygoaon strike or
negotiate for a wage increase. Or, they could wélikhe job and
most likely be replaced with new employees who mighfact, be
paid a lower wage as they come into entry-leveltpos. Thus,
the distribution of resources would change agairt, ®hat if the
entire faculty at a university stopped teaching?@ithe shortage
of professors in some fields, would the universiyalble to offer
majors or continue to offer degrees? Piven and @idwvould
point to this type of leverage in an interdependgrstem as an
example of power not extensively considered in tioali
sociology: People have potential power, the abibtynake others
do what they want, when those others depend on floerthe
contributions they make to the interdependent icelatthat are
social life. Just as the effort to exert power feature of all social
interactions, so is the capacity to exert powdeast potentially
inherent in all social interaction. And because psyative and
interdependent social relations are by definitiocipm@cal, so is
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the potential for the exercise of power. (2005: BSgir argument
is that protest or challenges to the core purposeamn
interdependent relationship (e.g. faculty teacluogrses is a core
purpose of the interdependencies that constitigeotanization
we call a university) are where power can be witlaethe social
structure. If all middle-class Americans agreeddb pay income
taxes for one year as a protest against unethelah\bours in
Congress, would they wield power? Piven and Clovsargigest
considering these interdependent social connecti®uditical
sociologists can study power under this model bsniifying
leverage points in social embeddedness, connectiatsbuild
trust, strengthen relationships, or achieve golie focus shifts
from who controls the resources in society, who tiees most
education, and what groups compete for votes, tatvgower
comes from the connections themselves, and whatersgs
collapse or are changed if the connections aresdve

Networked power

Another way of thinking about power is found in thebitious
project outlined by Michael Mann (1986). His histatly based
study finds that “Societies are constituted of rpldtioverlapping
and intersecting socio-spatial networks of powbtagn 1986: 1).
Rather than seeing power as organized in a limgararchical, or
static way, he suggests that power is quite fluid dpnamic,
evolving as relationships within social networksnstoucted at
many levels of society—from the localized to thelgll— change
through time: Conceiving of societies as multipleapping and
intersecting power networks gives us the best abklentry into
the issue of what is ultimately “primary” or “deteining” in
societies. A general account of societies, theircstire, and their
history can best be given in terms of the inteti@tes of what can
be referred as the four sources of social poweeplabical,
economic, military, and political (IEMP) relatioriph. These are
(1) overlapping networks of social interaction, mnensions,
levels, or factors of a single social totality. (Bhey are also
organizations, institutional means of attaining lamngoals. Their
primacy comes not from the strength of human deshe
ideological, economic, military, or political sdastion but from
the particular organizational means each poss&ssgsin human
goals, whatever these may be. (Mann 1986: 2)Thephet of
networked power focuses on human relationshipsatheane level
include what many would describe as institutionsthuctural
patterns, namely organizations. In other words, iM@aches that
power must be seen as the work of collectives drilg “the
ability to pursue and attain goals through the ergsbf one’s
environment” (1986: 2).
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Organizations and networks then navigate cooperatonflict,
exchange, and other interactions in sphere he iftisntas
economic, military networks, as well as networkstlé state,
parties, and interest groups. Culture, including ttieological,
includes the ideas and values that drive the pucguparticular
goals within the society.

Self-Assessment Exercises (SAES) 2

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.
6. Marx, writing in the mid- to late 1800s, famouslyasyzed the
ways in which power in society was historicallytrestured based o

forces and the relationships between indal&land what h
would describe as upper classes.

=

14

E. Economic

F. Social

G. Military

H. Market

7. is a form of power that emerges from thaigsgencyd

of individuals and groups based on a sense ofitegity and obediende
or duty.

E

G diplomatic isolation

H diplomatic waiver

9. For , power was rooted in formalized sociateyns suc
as organizations or bureaucracies, as well as riaanstitutions suck
as religion and law.
E. Max Weber
F. Karl Marx

G. Bernard Crick
H. Marx Wilson
10. Political sociologists have revealed the forms am@dnces of
the abstract notion of power by creating paiver.
F. Typologies

G. Liberty
H.

l.

E. Authority
F. Obedience
G. Interest
H.  Coercion
8. The modern democratic state uses in othets ey
preserve social order.
. diplomatic immunity
F. coercion

—4

Emancipation
License
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2.3.1. Metaphors and paradox: sociological tools in the sty of
power

Students studying power, politics, and society Wiiid that insights
developed thus far come from applications of theciadogical
imagination. These insights are typically conveyleugh the use of
metaphors and paradoxes. These are useful tostxialogical thinking.
Metaphors are analytical devices commonly used dpictl ideas or
concepts, especially when we as sociologists ayatf to make sense of
mysteries” (Rigney 2001: 3). Rigney finds that stogcsts frequently use
metaphors, such as models or pictures, to illureindtat are otherwise
abstract ideas about social life. Models or pictaee useful in describing
how social forces like power influence interactioRer example, recall
that functionalists typically describe societies sacial systems. A
metaphor for a social system might be a car. Th¢somiety) is made up
of certain components like the transmission, engioe electronics
(subsystems) that all operate together to makec#ne(society) move
forward. Each subsystem, in turn, has its variarsspghat are required in
order for the whole (car, or society) to move forvadf we think of a
society as made up of various components all wgrtogether, we create
a metaphor for describing the nature of social dyina. Metaphors have
been constructed to explain in detail the nature@iver in society.
According to Hindess (1996), power has historichkyen described as a
type of capacity for either action or obligatiore Hrgues that action and
obligation are central to the role power plays a@litical processes. The
metaphor he uses to understand power as capadaigyscioom the science
of physics. When a series of physical events arenpmmotion in nature,
such as a bowling ball being hurled down the halleba college dorm,
there will be a number of reactions from this adiforce (e.g. the ball hits
the resident assistant’s door at the end of thevhgland breaks the door,
a roommate stumbles into the hallway and his toenover by the rolling
ball causing great pain, etc.). Using this metapiverare prompted to ask
what started the ball rolling. The capacity to ®oecbowling ball through
a hallway represents an ability, skill, or wherdaltto set up a series of
actions. It also suggests that someone had arestter desire to roll the
ball down the hallway, and command of the resoutceget a bowling
ball, pick it up, and use it as a way to act ors¢hiaterests. The metaphor
here describes power as capacity to achieve sotoeroe or act on a
particular interest. Capacity for action is distificom capacity for
obligation and duty. Hindess argues that here irevlve find the essence
of politics and power moving from the individual e societal level.
Obligation is hidden at a different layer of sodrekraction, and power
is not always action on interests or desires, kather, power is
acquiescence or duty.
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In democratic societies, social order is achievedugh duty to the law.
Law is created by the sovereign or in many cases lggislature or
parliament that, in principle, represents the ez and their interests.
When citizens follow the speed limit, or pay thexes, or immunize their
children before school begins each fall, they mayrble, but for the
most part, they oblige the state through compliaceseful metaphor
for describing this second distinction is that loé fparent. The state is a
parent—it creates, monitors, and enforces rulesluding punishing
violators to keep things in order. The power ofstage or parent derives
from the fact that we come to understand the siategitimate authority;
we give it power by agreeing to obey. This dimengibpower is perhaps
more subtle but nonetheless effective in describiing concept of
legitimate power in shaping social patterns.

Another analytical tool used in sociology is paradGrow 2005). For
political sociology in particular, we find that lifa a democratic society
is sometimes characterized by contradiction orepastof power that are
contrary to expectations, public opinion, or valabsut democratic life.
Political sociologists grapple with a number of guboxes about the
distribution of power in order to bring attentiom important research
questions. This analytical tool, much like metaph®mabout explaining
contradictions. Consider, for example, a paradoAnmerican political
values: are all Americans politically equal as ssggd by the
Constitution of the United States, or the Declaratof Independence?
Voting is a form of power in a democratic systemt Bre all votes truly
equal? Only within the last century have women bezmore equal as a
result of being granted the right to vote in 192@men did not have this
power in the political system prior to the 19th Armdenent to the
Constitution. Or consider the argument made by stmaé the lowa
caucuses give lowans more influence in the procésselecting a
presidential candidate than citizens in states wbte later in the
presidential nominating process. Much of this argotmests on the belief
that the winner in lowa gets more media attentaond thus can ride a
bandwagon effect (the media call it a “bump” fromnming early
nomination primaries), resulting in more positivellp and campaign
donations. Paradoxically, this means all votes rmoé equal in the
sociological sense, suggesting that early-votirggest may have more
influence than later-voting states. Identifying garees in social systems,
social outcomes, and social interactions is an mapo analytical goal of
political sociology.

What insights are gained from the exploration otapkors, paradoxes,
and the application of the sociological imaginatiorthe study of power
and politics? By focusing on the disagreements, tenes, and

contradictions about power in social life, we deypekeen insights into
the nature of politics in society. Moreover, paii sociology makes use
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of sociological tools to map out its focus for r@s#. Or, as Lewis Coser
(1966) concluded, these tools when used in sodidbg@nalysis help to
build that branch of sociology which is concerndthwhe social causes
and consequences of given power distributions withr between
societies, and with the social and political cotdlihat lead to changes in
the allocation of power. (1) Many of our perspeesivin political
sociology are constructed around two elements: pawe order/conflict.
This definition of political sociology reflects thetate” of sociology in
the late 1950s and 1960s. Since then, the fiel&tkasined what Coser
described as the foundational questions relatét)tattention to the state
and institutions, (2) organization of power, (3)mzetition and order
among groups, and (4) development of political eis$mns. The
sociological approach stands in contrast to thekwbipolitical science,
which typically focuses on the nature of the stated its various
manifestations. Political sociology casts its atielf net more broadly to
capture the nature of the many power-based reldtipa between social
structures, culture, and individuals. And, as wdl f@arn, political
sociology today builds on these foundational qoestin many ways.

Self-Assessment Exercises (SAES) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.
1. The word power, with its present spelling, has bearse sinc¢

the century.

A. Fourteenth

B. Sixth

C. Fifteenth

D. Sixteenth

2. is created by the sovereign or in many cdges

legislature or parliament that, in principle, re@ents the citizenry arjd
their interests.

A. Power

B Popularity

C Obligation

D. Law

3 The power of the state or parent derives from dut that we
come to understand the state as authority.

A Legitimate

B. Rational

C. Legal

D Right

4 Power can either be held in reserve or deployedt ¥ it canj
be or

A privileges or rights
B. intricate or manifest
C latent or activ
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D. latent or manifest
5. The word power stems from the older Latin term igotaefine
as an ability to affect something else uéffralse).

2.4. Summary

This unit builds upon these ideas which are intelya part of the
sociological imagination found in political socighp With this brief
introduction to power in mind, this unit has desed in more detail the
ways in which political sociology has defined powed the typologies
(metaphors) constructed to help understand thedahpower studied.
The second portion of the unit presented the ttireeretical traditions
(metaphors) that have evolved in political sociglobhese traditions and
others that are now developing tackle head-ondnadoxes that generate
the questions and work for the field of politicalcebogy. These
theoretical approaches to understanding powera&reg new forms as a
result of debates and controversies in how poweunderstood in
contemporary society.

2.5. References/Further Reading

Alford, Robert and Roger Friedland. 1985. Powersladory: Capitalism,
the State and Democracy. New York: Cambridge UsitePress.

Arendt, Hannah. 1958. The Origins of TotalitariamiCleveland, OH:
World Publishing Company.

Banfield, Edward. 1961. Political Influence. New Y:dfkee Press.

Beckfield, Jason. 2003. “Inequality in the WorldiBolThe Structure of
International Organization.” American Sociologidaéview 68:
401- 424.

Berezin, Mabel. 1997. “Politics and Culture: A Ldsssured Terrain.”
Annual Review of Sociology 23: 361-383.

Best, Shaun. 2002. Introduction to Politics andi&gc London: Sage
Publications.

Blau, Peter. 1964. Exchange and Power in Social New York: Wiley.

Bottomore, Tom (editor). 1973. Karl Marx. Upper 8kdRiver, NJ:
Prentice Hall.

172



POL 701 ELEMENTS OF POLITICS

Boulding, Kenneth. 1989. Three Faces of Power. $and Oaks, CA:
Sage Publications.

Braungart, Richard. 1981. “Political Sociology: téiyy and Scope.” Pp.
1- 80 in Handbook of Political Behavior, edited®gmuel Long.
New York: Plenum.

Carnoy, Martin. 1984. The State and Political Tlged?rinceton, NJ:
Princeton University Press.

Cohen, Lawrence and Marcus Felson. 1979. “SociainGa and Crime
Rate Trends: A Routine Activities Approach.” Ameic
Sociological Review 44: 45-501.

Coleman, James. 1990. Foundations of Social Thé&aybridge, MA:
Belknap Press of Harvard University Press.

Collins, Randall. 1994. Four Sociological Tradiigo New York: Oxford
University Press.

Coser, Lewis (editor). 1966. Selected Essays. Nevk:YHarper & Row
Publishers, Inc.

Crow, Graham. 2005. The Art of Sociological Argurmehondon:
Palgrave Macmillan.

Dahl, Robert. 1961. Who Governs? Democracy and Pdwean
American City. New Haven, CT: Yale University Press

Derber, Charles, William Schwartz, and Yale Magrd$£90. Power in
the Highest Degree: Professionals and the RiséNafvaMandarin
Order. New York: Oxford University Press.

Dobratz, Betty and Stephanie Shanks-Meile. 1997it&/Power, White
Pride!” The White Supremacist Movement in the Udittates.
New York: Twayne Publishers.

Dombhoff, G. William. 1967. Who Rules America? Upi@addle River,
NJ: Prentice Hall.

. 2014. Who Rules America? Triumph of the CorpoRiteh. 7th
Edition. Boston, MA: McGraw-Hill.

Egan, Daniel and Levon Chorbajian. 2005. Power: rRical Reader.
Upper Saddle River, NJ: Pearson Prentice Hall.

173



POL 701 ELEMENTS OF POLITICS

Etzioni, Amitai. 1968. The Active Society. New Yofree Press. Felson,
Marcus. 1987. “Routine Activities, Social ControlRational
Decisions, and Criminal Outcomes.” Criminology 231-931.

Fiske, John. 1993. Power Plays, Power Works. Nevk:Y\berso.

Foucault, Michel. 1977. Discipline and Punish: Bigh of the Prison.
New York: Pantheon.

. 1980. Power/Knowledge: Selected Interviews andeOt
Writings, 1972-1977, edited by Colin Gordon. New rk‘o
Pantheon Books.

Frank, Thomas. 2004. What's the Matter with Kans&tow
Conservatives Won the Heart of America. New YorknH Holt
Publishers.

2.6. Possible Answers to Self-Assessment Exercises (SPEs

Answers to SAEs 1

A- fourteenth

D- Law

A- legitimate

D- latent or manifest
True

R

Answers to SAEs 2
6. A- Economic.
7. A- Authority.
8. B- coercion
9. A-Max Weber
10. A-typologies

Answers to SAEs 3
1. A- German
2. C-1648

3. C- French
4 D

174



POL 701 ELEMENTS OF POLITICS

UNIT 3 WHAT IS SOVEREIGNTY OF THE STATE?
Unit Structure

3.1. Introduction
3.2. Learning Outcomes
3.3. What is Sovereignty of the state?
3.3.1. The divine right of kings
3.4. Types of sovereignty
3.5. Summary
3.6. References/Further Readings/Web Sources
3.7. Possible Answers to Self-Assessment Exercises (BAEs

3.1 Introduction

Sovereignty is an idea of authority embodied irsthbordered territorial
organizations we refer to as 'states' or 'natiand' expressed in their
various relations and activities, both domestic tordign.1 In the early
twenty-first century there are almost two hundréthose organizations
around the world, each one responsible for theitdeyr under its
jurisdiction and the people who live there. Sovgméy is at the centre of
the political arrangements and legal practiceshefrhodern world. The
idea originated in the controversies and warsgialis and political, of
sixteenth and seventeenth-century Europe. It hasteex without
interruption and spread around the world sincetiha, and it continues
to evolve.

3.2 Learning Outcomes
At the end of this unit, you should be able to:

. Explain the concept of sovereignty.
. Describe the different types of sovereignty.

3.3 What is Sovereignty of the state?

The idea that states should be sovereign withiim tven territory owes
much to the writing of French jurist Jean BodiriteA living through the
French Wars of Religion (1562—-98), a period oflamar fought primarily
between Catholics and Huguenot Protestants, Badintse dangers of
the complex, overlapping power structures of mseti The Church, the
nobility, and the monarch all competed for thegiflece of their subjects,
and this struggle often resulted in civil war andodder. The German
theologian Martin Luther—and later thinkers suclEaglish philosopher
John Locke and American Founding Father Thoma®seih—argued
for a separation of Church and state to avoid swomfflict. To Bodin,
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however, a strong central sovereignty was the &egnsuring peace and
prosperity. In his treatise Six Books of the RepyBodin argued that
sovereignty had to be absolute and perpetual teffeetive. Absolute
sovereignty would create a stronger central authoxier its territory. To
avoid conflict, the sovereign should not be boundthlas, obligations, or
conditions, either from outside factions or frors bwn subjects. Bodin’s
insistence on the need for absolute sovereigntedr an intellectual
pillar supporting the rise of absolute monarchfimope. He also argued
that sovereignty needed to be perpetual. Powedameither be granted
to the sovereign by others nor be limited in tilee this would contradict
the principle of absolutism. Bodin used the Laterm res publica
(“république” in French, or “commonwealth” in Engf) for matters of
public law, and believed that any political societyst have a sovereign
who is free to make and break the law for the coma@alth to prosper.

3.3.1 The divine right of kings

For Bodin, the source of legitimacy for the sovgnewvas rooted in natural
law and the divine right of kings—society’s moralde and a monarch’s
right to rule both came directly from God. In thigndin was opposed to
the concept that a sovereign’s legitimacy arisesnfa social contract
between ruler and subjects, an idea later developgdEnlightenment

thinkers such as French philosopher Jean-Jacquesseau. Although

Bodin disliked democracy as a form of popular goweent, he did not

agree with the Machiavellian position that a seigm could act and rule
unconditionally. Rulers needed to have absolutegoptt they in turn

were accountable to God and natural law. The Pead®estphalia, a

series of treaties agreed between European powé&i8, was based on
Bodin’s views on the primacy of sovereignty in e&atitory, and moved

Europe from its medieval political system of a lob&rarchy to the

modern state system. The Westphalian system hastheeorganizing

framework for international relations ever sincaséd on the principles
of sovereign territories’ political self determirmat, mutual recognition,

and non-interference in the domestic affairs oeo#tates.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

1. The theologian Martin Luther—and later thirskeuchj
as English philosopher John Locke and American Boun Father
Thomas Jefferson—argued for a separation of Chuoti state tc
avoid conflict.
A. German
B. French
C. Polish

D. American
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2. The Peace of Westphalia, a series of treaties agtesgweel
European powers in , was based on Bodin’s sview thg
primacy of sovereignty in each territory, and mo¥adope from itg
medieval political system of a local hierarchy teetmodern statg
system.

A. 1647

B. 1642

C. 1648

D. 1640

3. The idea that states should be sovereign withinr tben

territory owes much to the writing of judean Bodin.

A. Canadian

B. English

C. French

D. Polish

3.4. Types of sovereignty

The five different kinds of sovereignty are asdulk: (1) Nominal arid
Real Sovereignty (2) Legal Sovereignty (3) PolitiGovereignty (4)
Popular Sovereignty (5) Deo Facto and De Jure Sayey.

Nominal arid Real Sovereignty:

In ancient times many states had monarchies amdrthers were
monarchs. They wielded absolute power and theiatesnand
parliaments were quite powerless. At that time tegrcised real
sovereignty. Therefore, they are regarded as maadrsigns. For
example, Kings were sovereigns and hence they alepewerful

in England before fifteenth century, in U.S.S.Rfobe eighteenth
and nineteenth centuries and in France before 11189 .state of
affairs changed in England after the Glorious Retioh in 1688.

Now the King is like a rubber- stamp. The Britishdghas a right
to encourage, warn and advise his Ministers or samk
information about the administration. Except theselinary
powers, all other powers of the British king areelded by his
Ministers.

Lowell has summed up the position of the Britishvé&eign in
these words: “According to the early history of gtwnstitution,
the ministers were the counsellors of the kingvads for them to
advise and for him to decide. Now the parts areoatmeversed.
The king is consulted but the ministers decide”.
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Legal Sovereignty:

Legal sovereignty is that authority of the statechhas the legal
power to issue final commands. It is the authooityhe state to
whose directions the law of the State attributeslfiegal force. In
every independent and ordered state there are &wsewhich

must be obeyed by the people and there must bevarpo issue
and enforce these laws. The power which has tfe sghority to

issue and enforce these laws’ is legal sovereignty.

In England, the King-in-Parliament is sovereign.céing to
Dicey, “The British Parliament is so omnipotent déyg

speaking.... that it can adjudge an infant of fukag may attain
a man of treason after death; it may legitimizdlagitimate child
or if it sees fit, make a man a judge in his owseta

The authority of the legal sovereign is absoluteé kv is simply

the will of the sovereign. Since the authority bé tsovereign is
unrestrained, reserves the legal right to do wieatbe desires. It
is the legal sovereign who grants and enforcesthal rights

enjoyed by the citizens and, therefore, there cabeaany right
against him. The legal sovereign is, thus, alwagnde and

determinate.

Only the legal sovereign has the power to declarkegal terms
the will of the stale. The authority of the sovgreis absolute and
supreme. This authority may reside either in th@anch or in an
absolute monarchy or it may reside in the bodyavgpns.

Political Sovereignty:

Dicey believes that “behind the sovereign which thewyer

recognises, there is another sovereign to whortetied sovereign
must bow. Such sovereign to whom the legal sovergigst bow
is called political sovereign. In every Orderedtestthe legal
sovereign has to pay due attention to the polisoakereign.

According to Professor Gilchrist, “The political\&eign means
the sum-total of influences in a State which lidibd the law. In
modern representative government we might defimeughly as
the power of the people”. In other words by paditisovereign in
the representative democracies, we mean the wha$s wof the
people or the electorate or the public opinion. &uhe same time,
it cannot be emphatically asserted that politicaleseignty can
definitely be identified with the whole mass of tpeople, the
electorate or the public opinion. Political sovgray is a vague
and indeterminate term.
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Political sovereignty rests in that class of peopieler whose
influence the mass of the people is or the peopde Rolitical
sovereignty rests in the electorate, in the pulghinion and in all
other influences in the state which mould and shépeepublic
opinion.

In the words of Professor R.N. Gilchrist, “Politiceovereign

manifests itself by voting, by the press, by speschnd in many
other ways not easy to describe or define. It mydver, not

organised and it can becom6 effective only wheraoiged. But
the organisations of political sovereignty leadetal sovereignty.
The two are aspects of the one sovereignty of the’s As a

matter of fact, legal and political sovereignty #re two aspects
of the one sovereignty of the state. But at theesime both the
aspects stands poles apart.

Legal sovereign is a law-making authority in legains, whereas
political sovereignty is behind the legal sovereidine legal

sovereign can express his will in legal terms. Big political

sovereign cannot do so. Legal sovereign is deteimjrdefinite
and visible whereas political sovereign is not dateate and
Clear.

It is recognised. Legal sovereignty is vested ia #iectorate,
public opinion and other influences of the statdciwimould or
shape the public opinion. Legal sovereign is reseghby lawyers
while political sovereign is not.

Legal sovereign cannot go against the will of thelitical
sovereign whereas political sovereign, though negally
powerful, controls over the legal sovereign. Thacapt of legal
sovereign is clear whereas the concept of politscadereign is
vague. Legal sovereign is elected by the politisalereign
whereas political sovereign is the electorate erghople. These
are the points of difference between the legal sge and the
political sovereign.

Popular Sovereignty:

Popular sovereignty roughly means the power ofnfasses as
contrasted with the Power of the individual rulértlee class. It

implies manhood, suffrage, with each individual ingvonly one

vote and the control of the legislature by the @spntatives of the
people. In popular sovereignty public is regardedsapreme. In
the ancient times many writers on Political Sciensed popular
sovereignty as a weapon to refute absolutism ofrtbearchs.

179



POL 701 ELEMENTS OF POLITICS

According to Dr. Garner, “Sovereignty of the peopleerefore,
can mean nothing more than the power of the mygjaitthe

electorate, in a country where a system of appratenuniversal
suffrage prevails, acting through legally estaldgtchannels to
express their will and make it prevail”.

V. De Facto and De Jure Sovereignty:
Sometimes a distinction is made between the DeoFaatual)
sovereignty and De Jure (legal) sovereignty. Aute sovereign
is the legal sovereign whereas a de factor souveisig sovereign
which is actually obeyed.

In the words of Lord Bryce, de facto sovereignttis person or a
body of persons who can make his or their will piewhether
with the law or against the law; he or they, isdleefacto ruler, the
person to whom obedience is actually paid”. Thiis,quite clear,
that de jure is the legal sovereignty founded am \ehereas dc
facto is the actual sovereignty.

The person or the body of persons who actuallyoesempower is called
the de facto sovereign. The de facto sovereign matybe a legal
sovereign or he may be a usurping king, a dictatqriest or a prophet,
in either case sovereignty rests upon physical pawspiritual influence
rather than legal right.

History abounds in examples of de facto soveresgntFor example,
Oliver Cromwell became de facto sovereign aftethad dismissed the
Long Parliament. Napoleon became the de facto smuemafter he had
overthrown the Directory. Likewise, Franco becanie tde facto
sovereign after he had dislodged the legal soveiiei@pain. On October
28, 1922 Mussolini’'s Black Shirts marched on RorAé.that time,
Parliament was the legal sovereign. Mussolini bextdra Prime Minister
in the legal manner. He ruled parliament and rdkedlcountry through
parliament.

Parliament remained the legal sovereign but hethesgactual or de facto
sovereign. Hitler also did the same in Germany.tétebecame the de
factor sovereign. He controlled the legal sovereagd became the de
facto sovereign. Similarly, Stalin remained theuattsovereign in
U.S.S.R. for about three decades.

After the Second World War and before the Egypfavolution King
Farouk was the legal sovereign. General Naguilwapade’etat’ in Egypt
and the abdication of King Farouk is another exampl de facto
sovereignty. Nazib was expelled and Nasser sucdeleite in de facto
sovereign.
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After the death of Nasser, Mr. Sadat succeeded IAfter the
assassination, Hosni Mubarak became the Presidé&dgypt. Similarly,
Ayub became the de facto sovereign after he haggdténe military coup
in Pakistan. When Ayub was overthrown Yahya KhaedRo power with
the help of the army and became the fe facto sarere

After his defeat in 1971 at the hands of Indianyaha handed power to
Bhutto, who was thrown in July, 1977 by Zia-ul-Hagho first of all
became de facto and later on de jure sovereigrs,Titis quite clear that
the actual or de facto sovereign is the strongesteaforce in the State
and it is capable of making his will prevail. Butnsetimes, it happens
that de facto and de jure sovereignty ultimatelycioe.

In this connection, Dr. Garner has very aptly rétadr “The sovereign
who succeeds in maintaining his power usually bexoim the course of
time the legal sovereign, through the acquiescendbe people or the
reorganisation of the State, somewhat as actuakgs®n in private law
ripens into legal ownership through prescription”.

China and Pakistan are the glaring examples. Iniebdvnion, the

Communist Government became the de facto governmoénthe

successful Bolshevik Revolution of 1917. But in ksauof time, it became
the de jure government also.

Self-Assessment Exercises (SAEs) 3

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

4. The theologian Martin Luther—and later thirskeuchj
as English philosopher John Locke and American Boun Father
Thomas Jefferson—argued for a separation of Chuoti state tc
avoid conflict.

E. German

F. French

G. Polish

H.  American

5. The Peace of Westphalia, a series of treaties abmstweer
European powers in , was based on Bodin’s sview theg
primacy of sovereignty in each territory, and mo¥dope from its
medieval political system of a local hierarchy teetmodern stat

1”4

system.

E. 1647

F. 1642

G. 1648

H. 1640

6. The idea that states should be sovereign withinr tben
territory owes much to the writing of judean Bodin.
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E. Canadian
F. English
G. French

H. Polish

3.4 Summary

In this unit, it was noted that the idea that statbould be sovereign
within their own territory owes much to the wriiof French jurist Jean
Bodin. In his treatise Six Books of the RepubBndin argued that
sovereignty had to be absolute and perpetual teffeetive. For Bodin,

the source of legitimacy for the sovereign wasedadh natural law and
the divine right of kings—society’s moral code andonarch'’s right to
rule both came directly from God. The five differ&mnds of sovereignty
are as follows: (1) Nominal arid Real Sovereigrty l(egal Sovereignty
(3) Political Sovereignty (4) Popular Sovereigndy Deo Facto and De
Jure Sovereignty.
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3.6 Possible Answers to Self-Assessment Exercises (SAEsS

Answers to SAEs 1
6. A- fourteenth

7. D- Law
8. A- legitimate
9. D- latent or manifest
10. True
Answers to SAEs 2
4 A- Economic.
5 A- Authority.
6 B- coercion
7 A-Max Weber
8 A- typologies

Answers to SAEs 3
5. A- German
6. C-1648

7. C- French
8 D
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UNIT 4 PHILOSOPHICAL DEFINITION OF
SOVEREIGNTY

Unit Structure

4.1. Introduction
4.2. Learning Outcomes
4.3. Philosophical definition of sovereignty
4.3.1. Sovereignty as a Characteristic of the State
4.4. Summary
4.5. References/Further Readings/Web Sources
4.6. Possible Answers to Self-Assessment Exercises (BAEs

4.1. Introduction

State sovereignty is a fundamental idea of autharfitthe modern era,
arguably the most fundamental. It stands in madatrast to ideas of
authority of other eras, particularly the precedmgdieval period of
European history, which revolved around the thetazeand transnational
idea of Latin Christendom. Sovereignty also standsearked contrast to
ideas of authority in other parts of the world lveféVestern imperial
states intervened and established themselves kdbal,gand no longer
merely a European or Western, system of authofityat worldwide

episode was only completed in the nineteenth aedtieth centuries.

4.2. Learning Outcomes
At the end of this unit, you should be able to:

. Describe the nature of sovereignty.
. Explain the issues involved in sovereignty.

4.3. Philosophical definition of sovereignty: the nature of
sovereignty

Sovereignty describes the characteristic of th@labs independence of
a unit of will from other effective universal deicis-making units;
positively, we use this to express that the regpeatnit of will is the
highest universal decision-making unit in this jgater order of rule. The
jurist calls the state a person, an idea that afse the result of juristic
construction. When this construction is seen aggerfiction, simply “at
the discretion of the jurist,” we can no longerapeneaningfully of the
sovereignty of a state personality. All valid jtiGgs concepts are
silhouettes of real social processes. Without @oisteference to
sociological-empirical fact, jurisprudence losegitin a broad heaven of
concepts. This reference should not of course lisleincidentally also
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sociologically comprehensible— task of turning “pseientific” material
into precise and practicable legal concepts. Bigstdbes not make these
social realities either fictions or mere produdtguoistic method.

Even if everyone in certain relationships seemet@etermined by the
will of the sovereign lawmaker, state sovereigntyyagains its rich life
from the wealth of personal acts that constitutevitich is in no way
already foreseen by the law, nor can it be. Inethgre hierarchy of the
will and positive legal rules, the unpredictablél va both indispensable
for the sake of positivity as legal certainty, acahnot be excluded
juristically for the sake of legal security. In tBeparation-o f- powers
state, and even more so in other state forms, waiths law- creating
qualities operate both “beyond the law” [praetgela] and “against the
law” [contra legem]; they can be attributed to Htate and yet not to
positive legal norms. The fact that there is no-l&ree space “within the
law” [intra legem] is solely due to the fact thas, we are more than aware
since the conflict over the Free Law doctrine, g\@race is constantly
filled by the law- creating acts of state instiis. Theoretically even
more significant, however, is the existence of laveating state actions
“against the law.” If one understands revolutionttas process through
which originally unlawful acts of will grow into &l validity, then
revolution is a phenomenon that can be observéarrisgs on pretty much
a daily basis, and within which the great probleihthe legal force of
defective acts of state forms merely a special .chegal certainty
requires that an order once created by an atatef, ®ven if it is unlawful,
has to count as a legal order, as long as no atjescare raised on the
part of those entitled to raise them. The presusnptif legality exists not
only for the acts of the highest state organs,atsd for all acts of state.
But while in the lowest institutions, someone wtitle right to object can
regularly raise legal objections to such acts aadehthem declared
ineffective by higher institutions, even this rgrelitilized possibility is
not always available for the flawed decisions @ fighest institutions.

Even if we overlook the impossibility of juridifyghall the acts of the
highest institutions, there remains the not ataé case— think of the
development of the English constitution—i n whible tommunal will’s

recognition is bestowed upon an unlawful state ldotvever, not every
creation of law by persons integrated into theestatether implemented
“within, beyond or against the law,” can be imputede a norm in the
state legal order. And yet, as York von Wartentalsp argued, it is not
just the filling of law-free spaces, but often egbwalso the breach of law
“according to the demands of the case, of the tiamesof persons” that
constitutes the living state will. The fact thaé thorm formalist cannot
come to grips with either phenomenon— except perlath a ‘norm’ of

unlimitedly variable content—i s simply a sign thie jurist must

imagine at the apex of the state legal system ndéad norm, but a
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sovereign, living unit of will. Confronting the inepsonal legal order with
the sovereign state personality, endowed with wiilis reflects an

unavoidable juristic interest. However, deepersjigi insight into the

nature of sovereignty can only be expected witlhirzaierstanding of the
specific social function of the state. A theoryttd state whose positivism
essentially frowns upon the highly positive quastd the meaning of the
state can reveal neither its own concept of the stady politic, nor the

full import of the absolutely unique function ofethsovereign state.
Through the institution of the ‘state,’ the intetian of all social acts in a
particular territory is ultimately guaranteed. Amocomprehensive
explanation of this proposition must await anotsteidy.

Suffice it here to note that the state functiontiraes superseded by the
Church, consisted in essence of carrying out tHerorg tasks that cannot
be achieved by custom, morality, interests, andikiee The state at first
leaves it to other social orders to deal with tieibns that arise through
this interaction, but guarantees those ordersitégpart, by holding out
the prospect of intervention in case they shouild Beecause human life
is only possible as ordered communal life, theestaids in both
psychological and metaphysical self- preservattstablished traditional
societies without a great deal of intercourse meguemaller state
institutions; growing civilizations, in contrastrogving intercourse and
therefore growing areas of friction require incesghssecurity and
predictability of interaction with neighboring tearies. The sovereign
state, with its thoroughly rationalized organizatistands before us as a
modern product of this need. Aside from some ca$eglite secondary
importance, self- help has been eliminated foroea®f legal certainty;
instead, the regulation of the conditions undercihorce should be used
for purposes of the smoothest possible interaatiforesidents has been
centralized. In the words of Max Weber, it sucoaldgfclaims a
“monopoly of legitimate physical force.” This morayp of force,
however, is only the technical side of a phenomemorwhich the
sovereignty of the modern state is actually rooten through which
alone its nature can be recognized: the charatiterizlonging only to
the sovereign state, of being a universal teratatecision- making unit.
The universality of state decision- making is ofisg only potential, not
actual. But the essence of sovereignty can be fautige possibility of
finally and effectively deciding any issue involginhe unity of social
interaction in the territory, even sometimes in @gipon to positive law,
and of imposing this decision on everyone—not amigmbers of the
association, but absolutely all residents of theittey. The unit of
territorial decision- making is the dialectical ederbalance to the human
variety of social acts on the territory, and thivgags the expression of
actual power relations. There is quite simply nleeotsocial institution
that possesses the characteristic of making tireatk decision in every
conflict of interest occurring in its domain. Ttesue is not only that the
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contemporary state does not know the refusal dicpisor law. The
concept of decision-m aking must be more broadigrpreted and not
limited to conflict resolution through the use ofisting law. The
sovereign state, and it alone, also does not knoetusal to decide. If it
does not want to abolish itself, it must in albcimstances ensure, through
its decisions and efficacy, the minimal amount ofles that is
indispensable for the self- preservation of thelesgs of its territory. The
interactions of its residents would be threatenedtnseriously by any
violent conflict unregulated by the center. It f@sttype of territorial
sovereignty, and not the capability of “changirgglt . . . substantially
(or dissolving itself),” which flatly rules out theaim that the state is “a
consubstantial link in the chain of human community

The sovereign makes decisions about predictabldicsn first of all
through its ordinary and constitutional rules; ideanocracy, the people,
indirectly through their representatives or dirgttirough referendum; in
an autocracy, the autocratic institutions. All statstitutions are then
directed to decide any cases of conflict that oegthiin the scope of these
supreme legal rules. But all predictable, calciddbgal rules refer to the
normal case that is amenable to a legal rule. Wetcbntemporary state
must decide, for the aforementioned reasons of Egtainty, even if no
legal rule is available. In fact, it must even dieciweighing the greater
against the lesser interest, against law. And thases are the ones that
show us that even today, in some circumstanceshtgbest authority”
[summa potestas] as a universal decision-making isnand remains
“legally free” [legibus soluta], as long as it mpossible to make people
and history fully predictable. To remain for nowtlvdecisions “beyond
the law,” it is most likely readily apparent thastate that refused, in the
absence of a legal rule, to make a decision in ardyngle case would
consign those demanding a decision to civil warwadld abolish itself.
Georg Jellinek, who never tired of emphasizing #tate power is “not
power per se, but power wielded within legal boyraisd thus legal
power,” was still too little the formalist not tote at least once that state
power does not merge into positive law. Withoutograzing the great
systematic significance of the problem for the @pts of state, law, and
sovereignty, he nevertheless noted, “where extrnaargl circumstances
themselves disrupt the legal context, or a decisiorroncrete cases
cannot be reached through legal norms, the faswaérsedes the legal,
and thus itself becomes the basis for the formadfamew law.”

4.3.1. Sovereignty as a Characteristic of the State
State means a decision-making unit that is universaspecific territory,
and therefore necessarily unique and sovereigis tossible for two

armies to fight over sovereignty on the territanyguestion, and the jurist
must accept the suspension of sovereignty untibthieome of the battle

187



POL 701 ELEMENTS OF POLITICS

is decided. But it is impossible to have two soig@relecision-making
units on the same territory; this would mean twpreme units of will
working against each other would cancel the urithe state, and would
ultimately result in civil war. The concept of thte characterized in this
way would need fear no contradiction if, in the diedof the last century,
the federal form of organization had not appearetigaven our theory of
the state a dominant new category that could notbenciled with our
definition of the state— namely, that of the noowvexeign state. It seems
completely unnecessary to once again presentténarly dispute over the
problem of non-sovereign and federal states, whahbeen reproduced
a thousand times, since today it should be clesdrttie disputing parties
have refuted each other in outstanding fashion Méelld start with the
fact, which cannot be doubted today, that in arsedhe federal state as
a whole constitutes a sovereign state that deaisegersally on its
territory. Otherwise, one would have to denatueedbncept of the state
to such an extent that it would be useless as cteaistic of all states
that are termed unified states by the dominant rthe@herever a
universal territorial decision-making unit is foyritbwever it may form
its unity of will, the term ‘state’ is in all cas@sdispensable and to be
retained. The problem presented to us should beeaity theoretically
formulated thus: can the same concept of the #tateis indispensable
for the universal territorial decision- making ubi applied to the so-
called member states of the federal state? If “only state can unfold its
power” on one and the same territory, then thersddtate, composed of
a number of ‘states,’ is in no way, as Georg JeKihelieves, only one of
the *“apparent” exceptions, but is an actual and pietaly
incomprehensible one. Only a theory of the statesehconcept of the
state can cover two fundamentally different phenwemand which does
not recognize the true meaning of regional autharén reassure itself
with the obvious sophism that the member statesuti@ld their power
on the same territory as the federal state comtrdthe proposition
presented above no more than does the qualityeofmihnicipalities as
regional authorities.” Thus, the member state igbyature a particular
territorial decision- making unit, just like everprovince and
municipality, while the federal state is, like aflified states, by its nature
a universal decision- making institution. For golt reasons, it can be
understood that one would give certain particidaitorial units the same
names as the universal decision- making units. fdteally, however,
both the state and the sovereignty concepts at@ridid if we include the
member states and the federal state in the santepal category and
ascribe sovereignty to both of them. Either the imemstate is potentially
responsible for every decision, without exception,its territory— then
it is not part of “the association of the federalts by which it is ruled,”
it is a state and is sovereign; or it is at somatmubject to the decisions
of a different universal unit, in which case ihist sovereign, and the term
state has an essentially different meaning fdrantfor the unit to which
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it is subject. We will not go into the fact thaettmergence and continued
existence of the so- called member states are foedtlly subject to
different juristic conditions than they are for thevereign state. But the
member state can possess neither true legislatitenamy nor true
constitutional autonomy; its administration must sbject at critical
points to Reich oversight of whatever sort, andjtistice system, too,
must at certain points be centralized beyond ita tevritory. All these
unavoidable structural necessities arise from #tere of the federal state
as a unified decision-making institution.

As much as one may try to construe the member sstase being
coordinated with the supreme state, the attemptiwiays be recognized
as a failure as soon as one realizes that the ¢otadtitution standing
above both is coherent only because it is fille@lying unit of will, but
that the limits of this unit of will are decided situations of concrete
conflict only by a universal decision- making uaitd cannot be limited
once and for all by a constitution, no matter hanetully calculated. The
federal state is only a state because it can malt®@tative decisions,
whether through its courts or its president or soatker federal
institution, regarding which party to a conflictirs the right. Therefore,
in a federal state, violent action against a steteis not fulfilling its legal
duties, whether on the basis of a court or a peasidl decision, is always
federal execution and never war; but violent insction by the member
states is always rebellion. An institution that nueigler no circumstances
refuse to make a decision, which has the right) beithin” and “beyond
the law” and even “against the law,” to at leashperarily give its
decisions validity, is always superior to all othestitutions on its
territory. Nawiasky believes that any use of fdvgedhe federation against
the member states without a positive constitutidnzeis, taken by itself,
that is, as long as no other norms of federal Igpose it, leads to the
same ‘“international law consequences” as force uagdinst an
independent state; if this view, which is todayidentally the only
existing opinion, were correct, then the federatesivould certainly not
be a state or a universal decision-making unit. Bweiss federal
constitution, for example, does not regulate feldexacution.

Self-Assessment Exercises (SAESs) 1

Attempt these exercises to measure what you hawet lgo far. This
should not take you more than 8 minutes.

1. certainty requires that an order once crddtg an ac
of state, even if it is unlawful, has to count degal order, as long ap
no objections are raised on the part of those ktito raise them.
A. Legal

B. Extra-Legal

C. Legalordinary
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D. Legitimate

2. Through the institution of the ‘state,” the intetan of all
acts in a particular territory is ultimatefyuaranteed.

A. Legal

B. State

C. social

D. criminal |

3. describes the characteristic of the absqlute

independence of a unit of will from other effectiveversal decision

making units.

A. Sovereignty

B. Dependency

C. Despotism

D.  Absolutism

4. In the words of , the state successfullymdaial

“monopoly of legitimate physical force.”

A. Max Weber

B. Karl Marx

C. August Comte

D. Tom Hanks

5. The sovereign makes decisions about predictabl#ictsn first

of all through its ordinary and rules.

A. Constitutional

B. Basic

C. Mundane

D. Legislative

4.4. Summary

In this unit, the essential nature of sovereigngswvdiscussed. In this
respect it was noted that the essence of soveyeogmt be found in the
possibility of finally and effectively deciding angsue involving the

unity of social interaction in the territory, eveametimes in opposition
to positive law, and of imposing this decision oreryone—not only

members of the association, but absolutely altisrgs of the territory.
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4.6. Possible Answers to Self-Assessment Exercises (SAEs

Answers to SAEs 1

A- Legal

C- social

A- Sovereignty
A- Max Weber
A- constitutional

a2 R [
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