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PPL421 - LAND LAW |
COURSE GUIDE

1.0 Introduction

PPL421 - Land Law | is a 400level, compulsory lasurse offered by the department of
Private and Property Law, of the Faculty of Lawibiaal Open University of Nigeria. It is
the first of two courses on Land Law and it focusesnly on customary land law.

2.0 Working through This Course

The course should take you about 12 weeks (exajudiator-Marked Assignments and
Examinations) to complete. You need to allocater youe to each unit in order to complete
the course successfully and on time.

To complete this Course, you are advised to readtindy units, recommended texts and other
source materials provided in the course materi@athEInit contains In-Text Questions (ITQS)
and Self-Assessment Exercises (SAES) togetherswigigested answers to the SAEs provided.
This help to deepen your understanding of the euviidway into your study you will be
required to take your Tutor-Marked Assignments (T&I&vhich form part of your continuous
assessment. At the end of the course, there rabhdkxamination.

You will find all the components of the coursedidtoelow.

3.0 Course Materials

The major components of the course are:

1. Course guide

2. Study units

3. Recommended Textbooks and web-sources
4. Assignment file

5. Presentation Schedule

Each study unit consists of two weeks’ work andludes specific learning outcomes;
directions for study, reading materials, In-Texte®ons (ITQs) and Self-Assessment
Exercises (SAEs). Together with the Tutor Markedsigsments, these questions and
exercises will assist you in achieving the statsiriing outcomes of the individual units and
of the Course.

This Course Material contains a total of 22 studigsuas listed below:



MODULE 1

Unitl: Introduction/Historical Evolution of Land laain Nigeria
Unit2: Sources of Nigeria Land Law

Unit3: Legal Concept of Land

Unit4: Terminology

Unit5: Implication of the Duality of Laws

MODULE 2

Unitl: Modes of Acquisition of Title to Land

Unit2: Alienation of title under Customary Law
Unit3: Control and Management of Community Land

MODULE 3

Unitl: Creation of Family Property

Unit2: Management and Control of Family Property
Unit3: Nature of Members’ Rights in Family Property
Unit4: Alienation of Family Property

Unit 5: Determination of Family Property

MODULE 4

Unitl: Nature of Customary Tenancy

Unit2: Rights of Customary Tenant

Unit3: Duties of Customary Tenant

Unit4: Determination of Customary Tenancy

Unit 5: Relief Against Forfeiture

Unit 6: Impact of Land Use Act on Customary Tenancy

MODULE 5
Unit 1: Outline of Succession Rights
Unit 2: Modes of Distribution of Estate under Custry Law

We have included a large number of examples andASskessment Exercises (SAEs). These
have been selected to bring out features of ceinadrtance. You will gain immeasurably by
giving ample time to the Self-Assessment Exerc(§&5Es), and by comparing your efforts
with the relevant Answer Box and then drawing tBesbns from the exercise. We do not
expect you to come up with answers that are idehtigth the answers provided. These
exercises provide an opportunity to put in practitet has been described in the text and then
evaluateyour performance. This will not only tell you whethyou have fully grasped the
particular technique, but it will serve to confiitnIf you are not happy with your effort, ask
yourself what was missing; then rework the passadfee text and revise your exercise to take

account of the approach demonstrated in the answer.
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You may find it helpful to read the text of a ub&fore working the examples and exercises.
This will give you a general overview of the whaodgic, which may make it easier to see how
individual aspects relate to each other. If youakreff study of a Unit before it is completed,
in the next study session remind yourself of thetena you have already worked on before
you start on anything new, to maintain continuityearning.

4.0 Recommended Textbooks, References, and Web sx@ms

Certain texts have been recommended in the colitaeh study unit provides a list of
references, relevant texts and web sources. Youlghoy to obtain one or two texts and
download the references and web-sources for yowgrgéreading.

50 Assessment

There are two aspects of the assessment of thiseaine Tutor Marked Assignments and a
written examination. In doing these assessments, ai@ expected to apply knowledge
acquired during the Course. The assessments anaitgedb in accordance with the deadlines
stated in the presentation schedule.

6.0 Final Examination and Grading

The duration of the final examination for Land Lawill carry 70% of the total course grade.

The examination will consist of questions, whictlaet the kinds of self- assessment
exercises you have previously encountered. All espef the course will be assessed. You
should use the time between completing the last and taking the examination to revise the
entire course. You may find it useful to review yda-Text Questions, Self-Assessment
Exercises and Tutor Marked Assignments before taeneation.

7.0 Course Score Distribution

The following table lays out how the actual coursarking is broken down.

Assessment Marks

Tutor Marked Assessments 1-3 | Three assessments (10% each)

- 30% of overall course scoreg.

Final examination 70% of overall course score




Total 100% of course score

8.0 How to get the most from this Course

In the National Open University of Nigeria, you kathe advantage of your course material
and your online facilitation classes. The advaniagéat you can read and work through the
study materials at your pace and get explanatiamskhotty areas during your online
facilitation classes.

Each of the study units follows the same formage Tifst item is an introduction to the subject
matter of the unit and how a particular unit isegrated with other units and the course as a
whole. Next is a set of learning outcomes. Thegseasnes let you know what you should be
able to do by the time you have completed the ¥at should use these learning outcomes to
guide your study. When you have finished the wot should go back and check whether
you have achieved the objectives. If you make athatbdoing this, you will significantly
improve your chances of passing the course.

Self-Assessment Exercises are interspersed throtughe units. Working through these tests
will help you to achieve the objectives of the wamd prepare you for the assignments and the
examination. You should do each Self-AssessmentciSeeas you come to it in the study
unit. There will be examples given in the studytsinWork through these when you come to
them.

9.0 Tutors and Tutorials

There are 8 contact hours of online facilitatioasskes in support of this course. You will be
notified of the dates, times and links of thesamanfacilitation classes, together with the name
and contact details of your facilitator.

Do not hesitate to contact your facilitator if yoeed help. Contact your facilitator if:
1. You do not understand any part of the study unith® assigned readings;

2. You have difficulty with the self-assessment exssj

You should try your best to attend the online featibn classes. This is the only chance to
have face-to-face contact with your facilitator as questions which are answered instantly.
You can raise any problem encountered in the coofse@ur study. To gain the maximum
benefit from course facilitation, prepare a questist before attending them. You will gain a
lot from participating actively.



10. Summary

You have much to cover in this course. You may fimat some of the units call for at least a
full study session of their own. You may also fthat the Self-Assessment Exercises require
more time, as necessarily the text with which weerasw dealing is longer. The course builds
upon work you have already done; in a number afgdayou should be on reasonably familiar
territory.

We wish you success with the course and hope thatwll find it both interesting and useful.
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11 INTRODUCTION

Land tenure is a legal phenomenon which gives ette@nd reflects the social, economic and
sometimes political demands and perspective otdnemunity concerned. The land tenure system
may in the long run determine or hinder the devmlept of the nation because it is the only
regulation on land use and developmental activitiedand. However, in Nigeria apart from the
legislations which you will learn about below thevas no major all-encompassing law regulating
land use in Nigeria until the Land Use Act was ¢eaddan 1978. Olawoye blamed the poor
performance of the economy, the inability of theitioy to feed itself; the inability of both the

public and the private sectors to provide suffitishelter for the people; as well as inflationary

trends in the economy which impacted on the orsylséem of land tenure.

In this unit, we will start by defining ‘land tereirand examine the various legislative intervergion
until the Land Use Act of 1978.

1.2  LEARNING OUTCOMES
By the end of this unit, you should be able to

e Define ‘land tenure’

e Discuss
- the historical development of land law in Nigeria,
- the various legislations affecting land in Nigeria

- various attempts at reforming the customary laMiigperia.

1.3 What is Land Tenure?

There are various definitions of land tenure — gaahting to the same concept. Let’'s consider some
of them:

a. Chambers English Dictionary defines ‘land tenure’ S a

‘the rules and arrangements connected with owningda...” . This definition is similar to that
of Cambridge Dictionary which defines land tenuee‘the laws and arrangements relating
to owning land, especially land that is used forfaing’.
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b. John M. Ashley defines the terms a complex social institution which governs the
relationship among people with regard to assets lsuas land, water bodies and forests
[having] legal or customary basis, or bdth Ashley’s definition goes beyond a basic refeeenc
to rules and acknowledges the nature of land teasira either a legal or customary (or both)
construct. The definition also recognises thatl lEnure has a societal connection and extends

to things connected to land such as water and trees

c. The United Nations Convention to Combat Desertiftcaalso provides an extensive definition.
It defines land tenure athe relationship between people and the land, armhhocal laws and
customs define that relationshiplt‘goes on to identify land tenure for all as a lannmights
question and an issue that impacts biodiversitygd ®ecurity and migration. Again this definition
recognises the place of legal and customary ralehaping the concept and goes on to include

possible implications for land tenure on wider esu

As you can see, in most cases, land tenure is dndége and complex. Extending beyond
land ownership, it refers to and defines the refethip between the holder of land and the
community on the one hand, and/or the relationsiefoveen the holder of land and another
party having superior title on the other hand.eifests in land (if any) are defined, delineated

and explained within the framework of the land tensystem.

As Ashley alludes in his definition, you must beéarmind that land tenure is community
specific. It is normally dictated by the socio-eoonc lives of the individual community as
influenced by the customs, economic, political asmktial realities of the community.
Therefore, the Land Tenure System of one commuméy not be easily imported or adapted

by another unless they have similar customs and-smonomic beliefs.

Self-Assessment Exercise 1

In your own opinion, which of the definitions given above is most extensive?

11



14 Historical Evolution of Land Legislation in Nigeria
See Gerhard Huebner v. Aeronautical Industrial Begiing and Project Management
Company Limited (2017) LPELR-42078 (SC) (Pp. 36pa%as. F)

14.1 Pre-Colonial Land Tenure

Before the advent of the British Government in 186 only recognizable system of Land
Tenure in the communities that make up the geogeaphrea now known as Nigeria was the
Customary Land Tenure System based on the custbeab respective community. Being an
indigenous system of land tenure, customary lanmturee differed from community to
community. Such customary land tenure was reflect¥ the systems of accepted practice
amongst the people, well recognized and enforcetirwihe community. This customary
system of land tenure is all-embracing and it defithe rights, privileges, interests and title
that may be enjoyed on land under customary lamckleinOwoniyi v Omotosh¢1961)1All
NLR 304 Baraimian FJ aptly defined customary latw{bich customary land tenure is a part)

as “a mirror of accepted usage”.

Being a product of customary law, customary landute is not static but adaptable to
‘accepted usage’ in line with changing times. Fatance, in some communities the rules of
primogeniture, though still practiced, may be mdifin the interest of justice to allow female
inheritance in the absence of male heirKimdey & Ors v. Military Gov. of Gongola State &
Ors (1988) 2 NWLR (pt77) 445 the Supreme Court perildahyte JSC highlighted
flexibility and capacity for adaptation as one bé tcharacteristics of native[customary] law

and a contributor to its resilience in modifyinggilf in accordance with changing conditions.

Over time, customary land tenure system has haamctommodate changes occasioned by
modern influence especially the introduction of Brtish system of land tenure (Received
English Law) and the introduction of written lanweggulating land matters (local legislation).
This development was catalyzed by the difficulty adapting customary land tenure to
accommodate the growing economic and political bgreents in the country, blurring of
geographical boundaries and forging of the unitBiigerian’ identity in place of community
identity regulated by customary law. Though othgsteams of law are now applicable in

Nigerian land law, customary law remains recogniasdthe law governing land holdings
12



amongst the people who hold their land subjechéocustomary land tenure. In effect in spite
of the two main great influences on the customanyglltenure i.e. Received English laws and
local legislation, the customary land tenure giifiverns the interests on land held by the

people who agree or hold land subject to Native badl Custom.

1.4.2 Land Legislation in Southern Nigerian

British incursion into Nigeria commenced in 1851ldwing the violent ‘Reduction of Lagos’ as a

consequence of which King Kosoko was deposed amdiile, Akintoye re-installed as Oba of
Lagos. Prior to this era, ownership, control anbdeotacts relating to land were regulated by
customary land tenure in effect under Yoruba custgrtaw. The Reduction of Lagos also birthed
the consulate era in Southern Nigeria with Britislgjos Treaty of 1952 which formally sought to
end slave trade and facilitate British protectidnLagos under King Akintoye. Under the

consulate era, the British were afforded the prgd of dealing with the locals and enjoying a
status akin to that of a favoured trading partngr dwnership and control of indigenous lands

resided with the locals. For instance, Articledfthe 1952 treaty provides:

“The subjects of the Queen of England may alwagslyr trade with the people of Lagos in

every article they wish to buy and sell in all fllaces and ports, and rivers within the territories
and Chiefs of Lagos, and throughout the whole eirtdiominions; and the Kings and Chiefs of
Lagos pledge themselves to show no favour and igiverivilege to the ships and traders of
other countries which they do not show to thosErgjland”

Subsequently, the entire territory of Lagos waseaed in 1861 under the Treaty of Lagos signed
by King Dosunmu on behalf of Lagos. This officiallyarked the beginning of colonialism in
Southern Nigeria making Lagos a British colony astdrting an era of colonial control of
indigenous lands. It is important to note the défece between consular presence and annexation.
Unlike consular presence, annexation effectivedyndferred ownership and control of indigenous
lands to the British. For instance, while the Bhitstill exercised mere consular presence in Lagos
under Oba Akintoye’s reign, he, in exercise of fights as sovereign over the territory of Lagos
entered into an agreement with the Christian Missip Society (CMS) in 1952. Under the
agreement which he granted land to them for bugldihurches, schools and residences for their
missionaries and staff. This is different from dgsaof land issued by the colonial government after
the annexation of Lagos State without recoursenjoather sovereign (the ‘Crown’ being regarded

as the sovereign from 1861 onwards).
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British power of control of indigenous land in Lag8tate was given legal effect by Article 1 of

the Treaty which provides as follows;

I, Docemo, do, with the consent and advice of myr@d, give,transfer, and by these
presentsgrant and confirm unto the Queen of Great Britain, heirdrand successors
forever, the port and island of Lagos, with all the rights, profits, territories and
appurtenanceswhatsoever thereunto belonging, and as well tbétprand revenuas the
direct, full, and absolute dominion and sovereigntyof the said port, island, and
premises, with all the royalties thereof, freely, dlly, entirely, and absolutely. | do also
covenant and grant that theiet and peaceable possessidhereof shall, with all possible
speed, be freely and effectually delivered to thedn of Great Britain, or such person as
Her Majesty shall thereunto appoint, for her usehie performance of this grant; the
inhabitants of the said island and territories,tlas Queen’s subjects, and under her
sovereignty, Crown, jurisdiction, and governmeinly still suffered to live there.”

Article 1 of the Treaty of Lagos 1861 begs the ¢jpesas to the What were the rules of land
ownership and the status of the King of Lagos latien to lands (possibly) owned or controlled
by others in Lagos prior to this treaty and rigtitat the British may legally enjoy following the
signing of a the treaty with provisions stated afb\Prior to the annexation of Lagos, issues
relating to land were governed by Yoruba customiand tenure under which families or
communities held land since individual ownershidarfd is unknown to customary law. Though
these families/communities were subjects of thegKihmey were not under his control. Yoruba
customary law as practiced in Lagos, land owninghhthiefs had rights to land within their
domain. Hence, in transferring ‘absolute dominiom &overeignty’ to the Crown pre-existing
individual/communal interests under Yoruba custgm#and tenure were not transferred
automatically. This may therefore be viewed to titute a foundation for British control of land
following the transfer of all lands in Lagos to tigitish albeit with the recognition of
family/communal ownership of lands under Yorubateomry land tenure. Hence, when the
British government (in apparent exercise of thaipsolute’ power over lands in Lagos State)
issued grants of land to individuals who used tlasnfiee simple title, families kicked against such
use. InSecretary of Southern Nigeria v. H915) 2 NLR 1, A.C 599 the court agreed with the
view that in ceding the territory of Lagos to the&tBh, what King Dosunmu passed on were
sovereign rights and any personal proprietary sighnly. Accordingly, a mere change in
sovereignty following cession did not tamper witre tusufructary qualification of his title in
favour of his subjects. /therefore, inhabitantd afjos had rights to their property which must be

14



fully respected and the Crown cannot displace amyeoship title of private landowners and land
owning families. See als®@duntan Onisiwo v. Attorney General of SoutherneNay(1912) 2
NLR 77.

In Amodu Tijaniv. Secretary of Southern Nigeri921 NGSC 1, the Privy Council appeared to
agree with this reasoning. In that case, the Gawent acquired a plot of land in Apapa belonging
to the Oluwa Family of which the Appellant was ttaenily head and one of the Idejos (land
owning white cap chiefs of Lagos). In line with tReblic Lands Ordinance 1903, the Appellant
claimed compensation for the value of the land ested on him as the Chief representing his
community in an ownership usufructary capacityttf court of first instance, it was held that the
appellant did not have ownership rights but rigbfsmanagement and control. Hence the
recommended the quantum of compensation shouldlbalated on the right to receive payment
of rent or tribute and not on absolute ownership. &peal, the Privy Council reversed the
decision and held that the appellant was entitectlaim compensation on the basis of full
ownership — which compensation was to be distrib@mong the members of the community

represented by the Appellant as its Head Chief.

After the 1861 treaty, a series of legislationsevenacted by the colonial government to ensuré tota
control of all lands in the Colony of Lagos and ieons between the 1863 and1865. In exercise of thei
powers of ownership and control of all lands in @@ony of Lagos, the British colonialists appothte
Commissioners to determine the true and rightfuh@ms of the land within the framework of the Lagos
Settlement, and issued Crown Grants to variousgsaiteek records that 4000 such grants were issued
between 1868 and 1912. One enduring examples bfgnants include the grant made to the ancestors
of the present day Arota Ologun family of Oshodsgibly following proof of pre-colonial grant of
land to the Oshodi Tapa and (Oshodi) Arota Ologamily by the Onigbesa of Igbesa before British
incursion into Lagos in the 19th century. S&&nmonu Agedegunu (for and on behalf of Onigbesa
family) v. Sanni Ajenifuja & 4 or§~SC 413/1961Suit Ab/16/57)) where the trial judge on proof of
acts of ownership over an extended period of 100ars/ held that the Oshodi Arota family were
entitled to ownership under an absolute grant byQhigbesa family of Igbesa. See dasaki Oshodi

& Ors v. Yisa Oseni Eyifunmi & AndR000) Suit SC.53/1995 of 14th day of July, 200@eve the
Supreme Court affirmed the decision of the lowarrt) the Arotas (State Grants) Act CAP 14 Laws of
Nigeria 1958 and Epetedo Lands Act CAP 61 Laws gjeNa 1958 (both applicable to the city of

15



Lagos only).

By virtue of the Foreign Jurisdiction Acts, 1898¢tBritish Crown authorized itself to exercise
jurisdiction over all indigenes and foreigners ts protectorates, colonies and dominions. In 1913
the British Government assumed powers to legisteteNigeria. Pursuant to this, the British
Government Promulgated the Interpretation Act, 8a8pLaws of the Federation and Lagos. By

Section 45 of the Act, the English Common Law, tlwetrines of equity and the Statutes of

General Application that were in force in Englarsdo& the itJanuary, 1900 were also in force in
Lagos in so far as the limits of the local circuamstes permitted and subject to Federal Law. It
follows that, the English common law rules relatiogland tenure, disposition of real property,
inheritance, perpetuities and a number of othecaine applicable in Nigeria. In the same vein,
doctrines of equity which included constructionvafls, institution and settlement of land, legal
and equitable estates and/or, interests in landl@doctrines of notice also became applicable in

Lagos.

The following statutes have been held to be statategeneral application in Nigeria — Statute of
Frauds 1677, Wills Act,1837, Limitation Acts of IB8&eal Property Act 1845, Partition Act 1868,
Conveyancing Act 1881, Settled Land Act 1882 andd_@ransfer Act 1887t to mention a few.
See the following cases:

- Young v. Abing1940) 6 W.A.C.A. 180 where the West African CoairtAppeal affirmed
that the Land Transfer Act 1897 was a statute ofga application being in force ori'1
January 1900

- Patria v. Akankg1944) 17 NLR 149 on the requirements for a valil as established
under the Wills Act 1837

- Lawal v Youkan(1961) 1 All NLR 245 where it was affirmed on apb#sat the Fatal
Accidents Act 1846 and 1864 were statutes of géapgalication applicable in Nigeria. By
virtue of Section 14 of the High Court Law of WestdRegion which provide that all
Statutes of General Application in force in Englamd F' January 1900 shall be
applied in Western Nigeria;

- Green v Owd@1936) 13 NLR 43.
16



With increase in population especially due to irfaf non-indigenes and foreigners who came toesettl
down in Lagos, and the increasing quest for lamdl&velopmental purposes, the colonial government
passed the Ikoyi Land Ordinance of 1908 which dedaertain lands as Crown lands. Crown lands
were defined in the Crown Lands Management Prodiamd906 asall lands and all rights in and over
lands which at any time of after the commencemétitise proclamation are vested in, held in trust far
otherwise belong to His Majesty, his heirs and sasors.’” In effect, Crown lands belonged to thiéidBr.
Crown Lands were different from ‘Native lands’ whiare lands owned by a Native (indigene or local).
The focus of the 1906 Proclamation was to regulaemanagement, control and/or disposition of Crown
lands within Southern Nigeria. To this end, thefH@ommissioner was empowered to sell, lease, egehan

or otherwise dispose of Crown lands as necessabgbalf of the British Government

In 1939, in spite of the earlier attempts to settle problems arising on land at that time, the
Government appointed Sir Merryn Tew as Commissitmearry out a comprehensive investigation on
the problem. He later advised the Government andmenended the passing of the following laws —
Crown Grants (Township of Lagos) Ordinance, No0o18947, Arotas (Crown Lands) Ordinance, No
19, 1947, Epetedo Lands Ordinance No. 20 1947 len&tover Settlement Ordinance No. 21 of 1947.
These Ordinances affected land use and Customawy Tanure in very significant ways. S&gbola v
Ajibola (1947) 18 NLR 125 Glover & Anor v. Officer Administering the Govemant of Nigeria
(1949)19 NLR 45

In-Text Question
“Before the Nigerian independence in 1960, only Statutes of General Application were in force in Nigeria.”

How true is this statement?

1.4.2.1 Public Ownership of Land

One of the earliest legislations introduced by tbelonial Administration is that dealing with
acquisition of land for public purposes. The fioftsuch legislation was the Public Lands Ordinaoice
1876 which constituted the substance for the Pulditds Act 1903 and the Public Lands Acquisition
Act 1917. The 1903 Act empowered the Governor ke tands required for public purpose on payment

17



of compensation for occupied land and unoccupieddaput to beneficial use for at least 6 months
within the preceding 10 years. This power includleel power to require any ruler to sell and convey
property of a native community in fee simple whethienot any such conveyance was in contravention
of any native law and custom. S&modu Tijani v. Secretary of Southern Nigeria supitas strategy

helps the government to free land from the prevateistomary land tenure which restricts the land
ownership and holding strictly to the family andwaunal and hardly individual. In effect land needed
for developmental purposes must be compulsorilyumed by government for this purpose. The 1917

Act in similar fashion empowered the Governmentdmpulsorily acquire lands for public purposes.

A number of Ordinances were passed with the aiacqtiiring land for use of government and private
developments, these include Native Lands AcquisitRroclamation 1900 which prohibited the
acquisition of title to land from Southern Nigeriaatives without government consent first had and
obtained, the Native Lands Acquisition Proclamati@803, the Crown Lands Management
Proclamation, 1906 as amended, the Native Acgoisi@rdinancel917, the Niger Lands Transfer
Ordinance 1916 and the Crown Ordinance 1918. 1519 Registration of Title Act of that year was
enacted. This act provided for the registrationawmid instruments recognized under the Act, Land
Registration Act Cap 99 and the Registered Land 1885 were also subsequently enacted for the

purpose of registration of titles to land.

In 1958 the State Lands Act Cap 45 was enactedrwasted the ownership of all public lands in the
state. In the Western Region, the Region enaced®tbperty and Conveyancing law, Cap 100. Other
laws are Land Instruments Preparation Law cap.L3Bd Instruments Registration Law, cap 56,
Administration of Estates Law, Cap. 2, Public LaAdsjuisition Law, Cap 105, Registration of Titles
Law Cap. 57, Native Lands Acquisition Law Cap. Bécovery of Premises Law, Cap 110.

In the Eastern Region, the Land Tenancy Law1935emasted. Others include, Acquisition of land
by Aliens Law, 1957, Land Instrument Registratioan.1963, Land Instrument Preparation Law,
1963 and Recovery of Premises Law, 1963.

As you can surmise from various colonial and padtiaial land legislation enacted in Southern
Nigeria prior to 1978, the notion of public ownagsbf land, government control and/or acquisitidn o
private land were recognized albeit to a lessegréxhan the Land Use Act. It would appear thay the

laid the foundations for the land tenure systenssghbently introduced under the Land Use Act.
18



Self Assessment Exercise 2

With reference to relevant authorities, define ‘statute of general application’?

1.4.3 Land Legislation in Northern Nigeria.

In considering the trend for land ownership andtidnn Nigeria, let us begin by stating that rules
of customary land tenure as known in the communitieSouthern Nigeria were unknown to the
North. You must not forget that at the advent adralBritish) activities in the Northern regiongth
communities of the region were under colonizatigntire Fulanis having been conquered and
brought under the Caliphate of Uthman dan Fodieveen the 17th and 18th centuries. Little is
known of any customary rules guiding land priothts period. In line with colonization policies,
the Northern city states had established systerstatd control and management of land already in

place prior to the first British (commercial) trieegt with the Emirs of Sokoto and Gwandu in 1885.

Before 1900, the area later regarded as Northegeridi was administered by the Royal Niger
Company under a Charter of the British Governmdiite company had during this period
acquired all the land along both sides of the RiMdiger and Benue. On the declaration of the
Protectorate, the government took it over and & w@nverted to Crown Lands. Secondly, having
conquered the Fulani who were the reigning tribethe North, all lands that were being
administered by them were taken over by the Bri@&lvernment. The land thus taken over from
the Fulani Emirs were classified as Native Landse THistinction between Crown Lands and
Native Lands was that whereas crown land was veastéide Governor in trust for Her majesty.
Public Land was vested in the Governor in trusttii@ people. Series of legislations were enacted
to effect these fundamental changes. Crown Landsl&mnation 1902 was enacted following the
takeover of control of the Northern region by thetiBh Crown as represented by Sir Frederick
Lugard from the Royal Niger Company. The legislatmovered all lands, rights and easements
previously held by the Royal Niger Company. Theyravby the legislation vested in the High
Commissioner for the time being in trust for His by with sole and absolute title to such lands
(whether or not populated by native communities$spay to the British Crown. The same
legislation also made reference to ‘Public lantief called ‘native lands’) which it differentiate

from Crown lands. Public or native lands were désct as all other lands within the territory of
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Northern Nigeria title to which the Government olad by right of conquest.

In-Text Question

How were lands characterized in Northern Nigeria and by who?

Land legislation in Northern Nigeria was signifitlgninfluenced by the work of the Northern
Nigeria Lands Committee of 1908 which made severabmmendations reflected in subsequent
legislation. Their recommendations included the plete take-over of control and management of
all lands in Northern Nigeria by the governmenghpbition of transfer of title to land without the
consent of the Governor and arrogation of poweisdioe grants for use and enjoyment of lands to
the Governor. These recommendations found legrslakpression in 1910 under the Land and
Native Rights Proclamation. The legislation harnzedi the dichotomy between Crown lands and
Native Lands by vesting all lands in the NorthemgRn in the Government. As you must have
noticed, having considered land legislation in $Swemn Nigeria, there was no counter-part
legislation in the South except the Order in Coub®D7 which designated all lands in Southern
Nigeria as Crown lands with a ruler’s personal prop and rights in land secured to him though
property in the soil itself lies in under the powéthe (British) Government which had the right to
grant unreserved portions of same to occupantsetbiers. This Order notwithstanding, native
interests in land were recognized and respectedehkmgislative provisions were also made for

acquisition of private land for public use upon eyt of compensation.

The Native Rights Proclamation 1910 also made prons for the registration of all registrable

instruments affecting land within 6 months aftee@xtion of same or one year of a testator’s death
if the instrument was a will. The 1910 proclamattamed out to be a precursor to the Land and
Native Rights Act of 1916 (amended 1918) and restmthas the Northern Nigerian land tenure
law of 1962. Though he aim of the legislation wides] to be to protect and preserve the right of
the natives to the use and enjoyment of the lanthleprotectorate and the natural fruits thereof in
sufficient quantity for the sustenance of themselaad their families, but the real aim was to

facilitate the easy dispossession of the nativas ftheir land if and when the land was needed for
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other purposes especially commercial or economapkiths notes that issuance of land grants
turned out to be such a significant source of comiakebenefit to the British government that

public acquisition of private (native) land becavmeey common. He states that

‘The land market became the pulse of commercialvigct prosperity and expansion
encouraged successful merchants to buy land anenextredit; falling profits and
contraction led to credit squeezes and foreclosedigages. Inequalities derived from
differential landownership developed as fortunateshilful businessmen accumulated
property, and as the unlucky or the incompetenk sato landless obscurity or moved
elsewhere.’
Post-independence, the Land Tenure Law 1962 wadezhly the Northern House of Assembly.
This Law, basically re-enacted the 1916 Law wittmeoamendments. The provision that no
occupation without consent of the Governor wasdvaias amended to refer to occupation by non-
natives, and the power of the Governor became desstethe minister (later commissioner)
responsible for land matters. Under the law theredt which an individual could have in land is a
right of occupancy. The right of occupancy couldskeutory or customary. The statutory right of
occupancy was one granted by the Governor whilemery right of occupancy is one derived by
force of customary law. It was defined as the righta native or a native community lawfully
occupying land under native law and custom. The flasbids alienation of a statutory right of
occupancy without the consent of the Governor. [@laemakes a distinction between natives and
non-natives where the alienation was to a nathe atienation is unlawful, but not void, but where
a non-native is concerned then the alienation id. W native was defined in the law as a person
where father belonged to a tribe in Northern Nigefihus other Nigerians and aliens are classified

as non-natives and are therefore subject to the skagree of discrimination.

Self-Assessment Exercise 3

Discuss one similarity between the Native Rights Act of 1916nd the Land Tenure Law 1962.

1.4.4 Land Legislations During the Military Regime
Various Decrees and Edicts affecting land were pitgated by various military governments. We

shall mention a few of these legislations:

a. The Federal Military Government of General Aguiyorisi in response to public outcry
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promulgated the Rent Control Decree No. 15 of 1@6amended by the Rent Control
Decree No. 48 of 1966). The Decree was repealdgidoy Control (Repeal) Decree No.50
of 1971 promulgated by the post-civil war militdPyesident — Gen. Yakubu Gowon.

Variants of the 1966 Rent Control Decree were pigated at state level by some military
governors. See for instance, the Rent Control aexb®Rery of Residential Premises Edict,
1977 of the former Bendel State (now Edo and Dé&itates) and Rent Control and
Recovery of Residential Premises Edict No. 6, 1&d7agosState.Though various military

state governments also promulgated Edicts The ihgfathiese Decrees and Edicts on the

soaring rents in the country is doubtful.

b. The Requisition and Other Powers Decree, Noof3P967 was promulgated to empower
the Army and Police to requisition land and otheoperty during the period of an
emergency. The Decree was amended in 1975 to ¢reat@entral and State Compensation

Committee to deal with matters of compensatiorctompulsorily acquired land.

c. State Lands (Compensation) Decree No. 38, Mbih deals with issues of compensation in
respect of land acquired by the state, was prontedg#ollowing the Requisition and Other
Powers Decree 1967. It was repealed in 1976 bythic Lands Acquisition (miscellaneous

Provisions) DecreeNo0.33 of that year.

d. In 1977, in order to further streamline the @as enactments and land tenure systems existing
in Nigeria, the Military Government set up Land UBanel with the following terms of
reference: -

(a)to undertake an in-depth study of the various Larehure, Land Use, and land
conservation practices in the country, and reconmimsteps to be taken to

streamline them,
(b) to study and analyse all the implications of a amf land policy for the entire

country.
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1.6

(c) To examine the feasibility of a uniform land poliiwy the entire country and make

necessary recommendations and propose guidelinesgementation;

(d) To examine steps necessary for controlling futumed_Use and also opening and
developing new land for the needs of GovernmentNigeria’s population in both

urban and rural areas and to make appropriate reeowaiation.

The panel’s report led to the promulgation of tlend. Use Decree No. 6 1978 now known as
the Land Use Act 1978. The Land Use Act was firsivgled for in Section 326(5)(c) of the
Constitution of Nigeria 1989. It remains part oeth999 Constitution as amended - See
Section 315(5)(c).

1.5 Summary

From the foregoing we have seen that prior to deldion, the customary law of the people
regulates the land tenure system. In this conterdtomary law can therefore be viewed as the
customs and practices of a people relating toahd tenure system. Prior to independence, the
colonialists came to rule over Nigeria. In ordeffree land for their use and the development
of the nation introduced series of legislationsisTvas continued after independence by
successive governments. As with the colonialits, dim of these legislations was to make
land available for governmental use and privateeltgpment. Customary land tenure system
has been modified and amended by civilization agislation and yet it survived. The various
customary rules and legislations examined in timg, lhad been attempts to streamline and

make land use beneficial to the overall developroétite society.

The military government of Nigeria has contributagnificantly to the development of land
law in Nigeria. Principally through the promulgatiof the Land Use Act 1978 which enjoys

constitutional protection.

Reference/Further Readings/Web Sources

C.O. Olawoye, (1981) Statutory Shaping of Land Laavd Land Administration up to the Land
Use Act, National Workshop on the Land Use Act,88¢@ld on May 25, 1981 at University of
Lagos.
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Niki Tobi (1992) Cases and Materials on Land Lawokéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 53-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess2012

J. Finine Fekumo, Principles of Nigerian Customiaapd Law (2002) F & F

1.7 Possible Answers to Self-Assessment Exercises

SAE 1
Chambers Dictionary answer is shortest. It defiaesl tenure in connection with ownership of
land only.

SAE 2

Statutes of General Application refers to thoseslévat were in force in England as of 1st January
1900. See Young v. Abina (1940) 6 W.A.C.A. 180;riaav. Akanke (1944) 17 NLR 149 and
Lawal v Youkan (1961) 1 All NLR 245 to mention ave

SAE 3

Control of ownership of land. The provision that eazupation without consent of the Governor
was valid was amended to refer to occupation bymaiives, and the power of the Governor
became vested in the minister (later commissiamsponsible for land matters.
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MODULE 1

UNIT 2: SOURCES OF NIGERIA LAND LAW

CONTENTS
2:1  Introduction
2:2  Learning Outcomes
2.3  Sources of Nigerian Land Law
231 Customary Land Tenure
2.3:2 Received English Law and Legislation
2.3:3 Nigerian Legislations
2.34 Nigerian Case Law
2.35 Land UseAct1978
2.4  Summary
2.5 Reference/ Further Reading/ Web Sources
2.6  Possible Answers to Self — Assessment Exercises
2.1 INTRODUCTION

In this Unit we are concerned with the source fnehich Nigerian Land Law took its root. This is
the point from which we can have a better undedstenof what the law is, and is the only
authority from which we can speak or act. Nigeri@md law or real property law has five main
sources. They are listed below. We shall discus® ih this unit.

SAE- S

Customary Land Tenure

Received English Law and Legislations
Nigerian Legislations or Local Enactments
Nigerian Case Law

Land UseAct1978
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Before you go on with this unit, why not view timstructional video below. You will find it usefudif
all topics in Module 1

https://www.youtube.com/watch?v=vbXGCO05tfT4

2.2 LEARNING OUTCOMES
By the end of this unit you should be able

e List the sources of Nigerian land law

¢ |dentify the current laws affecting land use in &ligq

2.3 SOURCES OF NIGERIAN LAND LAW
As we stated in the introduction, Nigerian land lzas five major sources. They are as follows:

231 CUSTOMARY LAND TENURE

Customary Land Tenure System refers the indigemodscustomary system of land holding
and use in particular communities. It is simply Wy customary law of the people regulates
their land holding, land use and interests existingand within the community. This system is
totally unwritten and very flexible. Flexible becauit changes as the community develops and
is influenced by social changes and developmerttinvihe community. The customary law of
land tenure is recognized by Nigerian law. Hence,igh Courts are to observe and enforce

the observance of customary law which is applicabbeided they are not;

- Contrary to public policy

- repugnant to natural justice, equity and good dense nor

- incompatible either directly or by implication widimy law for the time being in force

(See S16 (1) and 18 (3) Evidence Act 2011, Se&ih of the High Court of Lagos State cap
60, Laws of Lagos State of Nigeria).

In-Text Question

Why is customary land tenure flexible?
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Customary Land Tenure varies from one communittheoother and because it is unwritten
law, it must be properly proved before the courtreesacceptable law governing the particular
situation. Proof may be through witnesses and hestiobooks attesting to the practices of the
people. Upon proof, and acceptance by the coutiedomes a judicially noticed custom,
because it has become notorious and establishéelr thie judicial notice, the parties need
only refer to the judicial notice in further proceey before the court. See Ss. 16, 18(1) — (3)
Evidence Act 2011. I®©yewunmi & Anor v. Ogunses§i©90) LPELR 2880 pp. 23-24 paras.
F-A, Obaseki JSC noted that ‘Unlike statute lawssteamary laws in Nigeria have not been

codified and their proof in superior courts is maiaady’.

In Nigeria, there are substantial numbers of ca#esre customary land tenure has seen so
judicially noticed. See for instance, Lord Haldenpidgment irAmodu Tijani v Secretary of
Southern Nigerig1921) A.C 399 at 404. See alSsadebe v. Osadelf2012) LPELR-97/
(Appeal No. CA/E/398/2007)n Olagbemiro v. Ajagungbade & Anofl1990) LPELR-2554
(SC) the Supreme Court affirmed the principle thain action in a High Court or Magistrate
Court, customary law may be judicially noticedtihas become notorious by frequent proof

in courts or has been frequently followed by then@n

Note: Courts may also take judicial notice of a custanttee basis of proof in a single case if
it satisfied the requirements of the Evidence A#eOlagbemiro v. Ajagungbade & Anor.
supraper Bello JSC (pp. 31-32, paras. A — D)Qale v. Akinyel¢1960) 5 F.S.C. 84, [1960]
SCNLR 192, the Federal Supreme Court took judiomice of one single decision of Jibowu,

J. as proof of Yoruba customary law of paternity.

2.3:2 RECEIVED ENGLISH LAW

By virtue of the Supreme Court Ordinance 1948, ReckEnglish land law are useful and
applicable in Nigeria. Section 14 of the Supremearr€®rdinance Cap. 211 (1948 Laws of
Nigeria) provides:

"Subject to the terms of this or any other ordirgnar any law, the common law, the
doctrines of equity, and the statutes of generpliegtion which were in force in England
on the 1st January, 1900, shall be in force withinjurisdiction of the Court concerned."”
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In-Text Question

From your understanding of Section 14 of the Supreme Court Ordinance, what is the limiting date for
statutes of general application applicable in Nigeria?

Received English law applicable in Nigeria conefst

a. Common Law

Also called ‘case law’, ‘case precedent’ or ‘judgede law’, common law consists of English case
law establishing common law doctrines. Such degssiof English courts are often applied by
Nigerian courts where the circumstances require.f8einstance, Oduola & Ors v. Coker & Ors
(1981) LPELR-2254(SC). In that case, the court i@dpthe common rule on recovery of
possession. It was noted following the English aaflsMartin v. Strachanl01 ER 61N that at
common law, the rule was that recovery of possassiost be by strength of the claimant’s title,
and not by reason of any defect in the title ofgieeson in possession.

See also Nigerian Tobacco Co. Ltd. v. Agunane (L2¥ELR-2034 (SC); See also B.J Export
and Chemical Co. Ltd. v. Kaduna Refining & Petroe@lical Co. Ltd. (2002) 12175 LPELR (CA)

b. Doctrines of equity on the subject.

Note that principles of equity are not laws in themsshbut principles applied at the
discretion of Nigerian courts to ‘assist the law’achieving justice. In  "That is why |
have had resort to equitable principles for ong@pse alone and that is to assist law. After
all, equity does not make law, it is only thereagsist law in establishing a remedy where
strict adherence to common law rules would occasiardship or injusticeln Trans
Bridge Co. Ltd. v. Survey Int. Lt(L986) 4 NWLR (Pt.37) 576 at 597, Eso J.S.C ndtedl t
"equity is not a warlord determined to do battlehwthe law. It is part of a legal system
which has mixed with the law and the admixtureaisthe purpose of achieving justice".
See alsd. A. Obanor & Co. Ltd. v. Co-operative Bank L{tP95) LPELR-1583 (SC)

c. Statutes of General Application that were in foineEngland by % January 1900.
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Important examples of these laws are the Conveggnand Real Property Act of 1882,
Settled Land Act 1881, Fines and Recoveries AcB8188nd Transfer Act etc. Ségao v.
Sonola & Anor(1973) LPELR-288 (SC) where the Supreme Courtraéd that the Land
Transfer Act, 1897 applies in Nigeria as part & theceived" English law. Hence, it is

applicable in the Lagos State.

In-Text Question

What is the statutory authority for the applicability of Received English Laws in Nigeria?

However, the influence and importance of this sewf law is dwindling because we now have
local pronouncements of the Supreme Court and otlverrts of record interpreting these
legislations to suit our local conditions. Also, sh@f the received laws have been domesticated
therefore the received English law on property wdl longer be applicable in those areas where
the laws have been domesticated e.g. Property ande®ancing Law 1958 of Western Nigeria
domesticated the Conveyancing and Law of Propedly1881. The PCL 1958 will therefore be

applicable in all the states under the previousté/asRegion of Nigeria.

We must also understand that though the Englishri@mLaw and Doctrines of Equity are very
important sources of our law, where they are irfladrwith any of our local legislations and laws,
the local legislations and laws will prevail. Seatidnal Assistance Board v Wilkinson (1952) 2
Q.8. 648. See alsBatkun Industries Ltd v. Niger Shoes Manufactui@m Ltd (1988) LPELR-
2906 (SC) (Pp. 21-22 paras. G) per Karibi Whyte jJ@tre it was noted that “... where a
statutory provision is in conflict or differ fromommon law, the common law gives place to the

statute”.

Self-Assessment Exercise 1

State two differences between customary land tenure and Received English Law. -




2.3.3 NIGERIAN CASE LAW

Judicial decisions and case law generally formawvgrg source of the land law today. Our
courts have been invited on many occasions togrgethe law both customary law and local
legislations. In many cases they have also appaled the received laws where applicable.
These case laws now form a substantial sourceraf law today. As with statutes, local
decisions will prevail over foreign decisions oreteame subject matter where there are
conflicts, and the decisions of foreign courts remanly on a persuasive level and is not
binding on the Nigerian courts. There have beenarans and series of local legislations
affecting land in Nigeria which are nonexistentareign jurisdictions. Therefore, there cannot
be an equivalent or authoritative pronouncemenissues relevant to such laws. SHEAX
(Nig) Ltd. & Ors. V. MIGFO (Nig) Ltd. & Ano(2018) LPELR-49735Agboti v. Balogun
2020 LPELR-49904.

The Privy Council used to be Nigeria's highest toand the judgment of the court had
binding effect, but because of the changes indhe €ven the decisions of the Privy Council
had been questioned and modified or overturne@éent times, the influence of the foreign
cases in this area of the law has seriously wHittlewn and downgraded, and may not be
useful relying on them. Sddolman Bros (Nig.) Ltd. v. Kigo (Nig) Lt§1980) LEPLR 1370

(SC) Held: The Supreme Court is not bound by the decisionthefPrivy Council whose

decisions now only have persuasive influence ang b® adopted when appropriate for

cogent reasons.

In-Text Question

In the event of a conflict between a decision of a State High Court and the English Privy Council which will
prevail?

2.3.4 NIGERIAN LEGISLATIONS
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Local statutes affecting land constitute anothera® of land law in Nigeria. Many of these
statutes were in force before the enactment ofLted Use Act 1978, and have not been

repealed. Some of these are

- Land Registration Law of Lagos State 2015 (whigtesded the Registration of Titles Law
Cap R1 Laws of Lagos State, Land Instruments Regish Law, Lagos 2003 Cap L58,
Electronic Management Systems Law 2007 and Retwtraf Titles Law and Appeal

Rules Cap R4 Laws of Lagos State),

- Property and Conveyancing Law 1959 (Cap 100 LawgVestern Nigeria) applicable in
the states of the old Western and Midwestern regioluding Delta, Edo, Ogun, Ondo,
Osun, Oyo and Ekiti. SealB Ltd v. Lee & Tee Industries Ltd & An¢2003) LPELR-
9171(CA);Jadono v. Akonurég021) LPELR-53325 (CA)

- Land Tenure Law (Cap 59 Laws of Northern Nigeri®3)9SeeOgunleye v. On{1990)
LPELR-2342 where Belgore J noted that the Land fleehaw of Northern Nigeria is still

the law in the states of Nigeria formerly under fibvener Northern Nigeria.

- State Lands Law (Cap 122 Laws of Eastern Nigef8&3) applicable in all the states of the
old Eastern region including Rivers State. $e v. Nwara(1993) LPELR 3289 (SC);
Eze v. AG Rivers Staf2018) LPELR 45621 (CA)

2.3.5 LAND USE ACT 1978

The Land Use Act 1978 was enacted by the Militaoy&nment and today is one of the most
important legislations affecting land in Nigeria.hi¢ all the other legislations had been
regional, the Land Use Act 1978 is general andonatide in its application and effect.

Section 1 of the Act provides:

“subject to the provisions of this Act all land cpnsed in the territory of each
state in the Federation are hereby vested in thee@wr of that State and such
land shall be held in trust and administered foe tise and common benefit of

all Nigerians in accordance with the provisiongioé Act”

The provisions of the Act is therefore of paramoumportance and an important source of
Nigerian land law as it has impacted, affected aratlified all existing laws, accordingly.

Though it saves the existing laws and land tenugeaustomary land tenure, but only to the
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existent that it is not inconsistent therewith.

Self-Assessment Exercise 2

Which court is Nigeria’s highest court?

Can it modify or overturn the decision of the Privy Council?

24 SUMMARY

The five sources of Nigerian land law have beenutised. The importance and utility of each
source examined and the current trend has beetfideénFollowing a quick and cursory look
at the sources of land law in Nigeria, one maydmepted to conclude that the multiple sources
may lead to confusion and problems. But this isffam the truth, the importance of some of
the sources is dwindling - while the Received Estglaws have been important in the past,
local legislations are gradually replacing them amddering them of little use today.
Similarly, while English case law is important, thenportance is also dwindling and will
remain of persuasive importance only. We can saewe are gradually moving towards a

unified system of land tenure in Nigeria with th&roduction of the land Use Act 1978.

2.5 REFERENCES/FURTHER READING/WEB SOURCES

C.0. Olawoye, (1981) Statutory Shaping of Land Lavd Land Administration up to the Land
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2.6 POSSIBLE ANSWERS TO SELF ASSESSMENT EXERCISES

SAE 1
a. Customary land tenure differs from community to coumity in Nigeria but Received
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English laws are applicable all over Nigeria

b. Customary land tenure is local but Received Engdéshis foreign

C. In line with the Evidence Act customary land tenneeds to be specifically proved but
received English law does not.

d. Received English law has its origin in England dugtomary land tenure has its origin in
the specific community where it applies

e. Customary land tenure is subject to the repugndoctrine but Received English laws are
not.

SAE 2

The highest court in Nigeria today is the Supreroar€ It can modify or overturn the decision of
the Privy Council.
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3:1 INTRODUCTION

Land law or real property law is designed to retgulne relationship of persons to things

whether tangible or intangible, thereby providingsecure foundation for the acquisition,

enjoyment and disposal of things or wealth. It deéss and regulates the rights, interests and
estates on land. It is therefore important to ustdedd and define land, what it is and

distinguish between land as a property and or ragid other properties. Land is peculiar

property because it is immovable unlike other proge, capable of being owned, transferable
in its form, and subject to different interests acte existing on land simultaneously and

enforceable by each interest holder. For instaAcghe owner of black-acre in fee simple,

may lease the same property to B for a term ofsydgin turn may mortgage part of the land

for his term of years to C and at the same timé&aihouse on the other portion of the land
and let the property to D for a term of years. Dum may sublet the same house to E who
takes possession of the house and who in turn may @ license to F. All the parties have

concurrent rights on the same property and thegdgsriare enforceable in law. Land law

therefore helps to understand, create and delmgitights exercisable and enforceable by the
parties claiming such rights. In this unit we widkfine land and examine the various

definitions and concepts on land.

3.2 LEARNING OUTCOMES

By the end of this unit you should be able to

e Define ‘land’ from different perspectives

e Discuss the concepts associated with ‘land’.

e Discuss the concept and ambit of the maxomiequid plantatur solo, solo cedit

3.3 LEGAL CONCEPT OF LAND
So, let’s view our introductory video! To do sagcklon the link below.

https://www.youtube.com/watch?v=vbXGCO05tfT4

3.3.1 DEFINITION OF LAND

It is generally agreed that land does not just niearground and its subsoil, it also includes all
other objects attached to the earth surface. Tidkides trees, rocks, buildings, and other
structures whether naturally attached or constdudtg man. However, land in law even
extends more than this, and it includes furthettrabg rights and interests like incorporeal
hereditaments, right of way, easements and prefijeyed by persons over the property or

35



ground belonging to other persons.

Where a transaction is regulated by a statute wy the definition used in the statute will
govern the transaction. Where there is no suchnitiefn, then the definition in the
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Interpretation Act (Cap 123 LFN 2004) is applicableand has been defined in the
Interpretation Act as “including, any building amady other thing attached to the earth or
permanently fastened to anything so attached, bes diot include minerals”. The definition
seems to be incomplete because, it starts by gtdtat it merelyincludes meaning that other
things are not stated in the definition and affogdas many inclusions as possible. This may
therefore permit addition of incorporeal hereditatselike profits, rents and easements.
Temporary structures may not qualify as land, rtanent trees may be regarded as part of
land. SeeErewa v. Ideher{1971) LPELR-1157 (SC) where it was held that "he tubber
trees, like timber and those crops other than dncro@s which are part of the real property
before severance, are also part of the real pigpegtause they have, in effect, that quality of
immobility which makes them akin to realty.”

In-Text Question
How can you tell that the definition of ‘land’ in the Interpretation Act is incomplete?

The statutory definition that has adopted the commefinition of land and seems to be all-
inclusive is the one in the Property and Conveyantiaw (PCL) 1959. Section 2 of the PCL
(1959 WN) defines land to include,

“the earth surface and....everything attached toeidweh otherwise known as
fixtures and all chattels real. It also includes incorpbreghts like a right of
way and other easements as well as profits enjoyedne person over the
ground and buildings belonging to another”.

The original section 2 of the PCL actually providiesd to include.

“land at any tenure, buildings or parts of buildingvhether the division is
horizontal, vertical or made in any other way) awmther corporeal
hereditaments, also a rent and other incorporeabditaments and an easement,
right, privilege, or benefit in, over, or deriverbin land, but not an undivided
share in land”

Road sign showing rights of way
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See UNILIFE Development Co Ltd v. Adeshigbin & O¢2001) LPELR-3382(SC)Orugbo v.
Amasakparg2021) LPELR-56764(CA)

The word‘fixture’ means any physical property that is permanentixedf (attached) to land e.g. a
building. Fixtures are treated as a part of lardpPrty not affixed to land is calledHattel'. Chattels
are movable e.g. furniture.

Self Assessment Exercise 1

With the aid of a table, properly classify the following items as either ‘fixture’ or ‘chattel’:
i. A50 tonne lorry
ii. A5X10 foot gate house
iii. A 25 X 50 foot portakabin
iv. A Mango tree
v. Ripe Mangoes which have fallen from the Mango tree
vi. Two hundred trips of sand

Lloyd in his book “Yoruba Land Law” makes a distiion between land and improvements
thereon under Yoruba customary law, while Dr. Cakehis book “Family Property among the
Yoruba” states quite clearly that in customary léamd includes buildings thereon. Olawoye in his
book, “Title to Land” describes land as, including,

“the surface of the earth, the subsoil and thepats above it, as well as all things that
are permanently attached to the soil. It includesasns and ponds. On the other land,
things placed on land, whether made of the prodfitte soil or not, do not constitute
land”

It follows therefore that while a crop or tree lamted it forms part of land, and is regarded as
land, as soon as it is cut and removed it ceasies land. In the same vein, where a building is
standing it forms part of land, but where the buoiidis demolished it ceases to be land.
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However, as we have noted above, the fixture megidsmanently attached to the land to be
regarded as forming part of the land; where thiufexis not of a permanent nature, then it is
not land, and can be disposed of without affeckhmgl.

In-Text Question

What is the difference between ‘fixtures’ and ‘chattels’?

3.3.2 QUICQUID PLANTATUR SOLO, SOLO CEDIT

From the foregoing definition of land, we can digtiish between natural and artificial content
of land. Land in its natural sense includes permadevelopments like buildings and other
structures including trees. The pertinent questiaal always been the ownership of the
developments on land where the development was rbgdeersons who are not the real
owners of such land. The common law principle (afi. origin) isquicquid plantatur solo,
solo cedit- meaning whatever is affixed to the soil, belonigsthe soil (also called ‘the
quicquidmaxim’ or ‘thequicquidrule’) is applicable in this circumstance.

SeeNational Electric Power Authority v. Mudasiru Amu&aAnor (1976) LCN/2177 (SC).
See alsdRev. Stephen Billy v. Bark2018) LPELR-44082 (CA) where it was held that the
Respondent was not entitled to compensation fon@awoic trees planted by his late father
since the owner of land owns whatever is affixeztebn, including economic trees.

Look closely at the image. What items are you seeimland? Are the temporary or permanent? Whicthexfn
can be said to belong to the land?
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Note: Thequicquidrule will not apply where a fixture was affixed tand with the consent of
the owner of the land. In such case, the party wiexted the fixture will be entitled to
compensation for same. @kon v. Asumogh#019) LPELR-47593(CA), it was held that
contract and principles of equity can arrest thpliagtion of the maxim. In that case, the
Respondent sand filled, developed and occupied vatidthe consent of the Appellant land
owner who also collected rent from him. The CofrtAppeal therefore agreed with the
finding of the lower court that equity will not alv the Appellant to recover possession
without considering or compensating the Responpteniiew of the huge investment made on
the land with his consent. Hence, consent givetheédRespondent by the Appellant will work
against his interest in applying tigeicquid maxim since equity will not allow the Appellant
treat the Respondent as he would for trespasseesaly or tenant at will.

The general consensuses amongst scholars is éatakim though a Latin principle imported
into English law is also applicable under customang law. Elias in his book “Nigerian Land
Law” explained thus,

“the Roman law doctrine ofjuicquid plantatur solo, solo cedis a
principle of English, as of Nigerian property lawike many other
empirical rule of social regulation of a specifegél situation, the concept
of the accession of a building or other structurdghte land built upon is
reasonable, covenant and universal”.

Coker agrees that the maxim applies in Yoruba adéiw and custom. He noted,

“land is by far the simplest object of property amy system of
jurisprudence. In this connection also, land in application of the term
includes buildings thereon. The maxiuicquid plantatur solo, solo cedit
which is a maxim of most legal systems, is alsaw @f Yoruba native law
and custom”.

Olawoye clearly agrees with the authorities thatr “the sake of commerce the law does not
distinguish between the ownership of the soil amel dwnership of the fixtures thereon. The
principlequicquid plantatur solo, solo cedipplies”.

Nwabueze, in agreeing with the above, explainedfimication of the principle, thus,

“it must not be supposed, however, that the maxyinecquid plantatur solo,
solo ceditapplies inflexible in all situations. Its appliaatiin any particular
case depends first upon the circumstances of #s&, such as the nature of
the subject which it is claimed has become pathefsoil by attachment
thereto, and secondly, upon any statutory enacsnembdifying the
operation of the maxim”.
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Lloyd however differs on this. He is of the viewathYoruba Customary Law makes a
distinction between the physical land and improvetsi¢hereon. Obi also agrees with Lloyd
that land under African Customary Law does notudeldevelopments thereon.

Niki Tobi summarized the position of the two diveng positions thus;

“although judicial opinion on the issue is not wnih, there is more support
of the opinion that the maxim applies in Nigerians@mary Law. It will
be inequitable to contend otherwise. It would appeawever that the
maxim will not apply under customary law if imprewents are made on
the land with the permission of the owner of thedlaln that case,
customary law draws a clear distinction between taed and the
improvement made thereon”.

In-Text Question

Compare Lloyd’s position on the application of the quic quid rule to customary law to that of Nwabueze.

The rule though applies under customary law, bpedds on the circumstances of the case.
Where a person builds a house on a land withoutahsent of the owner, and after the owner
has protested severally, will ultimately lose tlegerty to the owner of the land at the suit of
the owner as the maxim applies. See the ca€sbbv Olayioye(1966) NMLR 329 Ezoniv.
Ejodike(1964) All N.L.R 402.

However, under Customary Law, where the structurebwilding was erected with the
permission of the owner of the land, the improvetm@emains the property of the person that
constructed the building or structure. In fact oustry law allows the maker to continue using
the building or structure as long as they remairthenland. Se@debiy v. Ogunbiyi (1965)
N.M.L.R 395.

Self Assessment Exercise 2

One what basis does Niki Tobi justify the application of the quic quid rule under
customary law.

3.3.3 INCORPOREAL HEREDITAMENT

The word hereditament is an archaic word of Latin origin. It meaasy property capable of

being inherited. Hereditament may be corporeal (tangible) or ipoceal (intangible). An
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incorporeal hereditament is inheritable transferaidht existing on land. As stated in Blackstone
Commentaries (Vol I, p.17) -

“Hereditaments, then to use the largest expresarenof two kinds,
corporeal and incorporeal. Corporeal consist ofhsas affects the
senses; such as may be seen and handled by theiboalporeal are
not the object of sensation, can neither be seanhaodled; are
creations of the mind and exists only in contemghat Corporeal
hereditaments consist of substantial and permaoigects”.

Incorporeal hereditament is that thing which hasphgsical existence but capable of being
owned or possessed with appurtenant rights ofasadlepurchase. Sd#e Facto Bakeries and
Catering Ltd. v. Mrs. A. Ajilore & Anof1974) LPELR-933 (SC).

Land is a physical object, capable of being possksshis could be done in terms of building,
trees, crops or other physical fixtures on it. Apmyeal hereditament is the thing itself which is
the subject of the right. An incorporeal hereditatrie not the subject of the right, but the right
itself. Ownership of land, including the ramifiaats of its possession “an incorporeal right to
the corporeal use and profit of some corporealgthin

Therefore, incorporeal hereditaments will incluggts on land though not capable of physical
existence or possession but actually existing apalgle of being enforced in law. Such rights
like easements, profit or rents will qualify undkris. Incorporeal rights can also be classified
into two, those which gave right to possess themgas of a reversion or remainder; and those
like easements which are current enforceable rights

Note: Thoughvarious foreign authorities classify easementsnasrporeal rights, Nigerian
courts hold a slightly different view. IDe Facto Bakeries and Catering Ltd. v. Mrs. A. gxgl

& Anor supra, the Supreme Court noted that an easementtidy itself an incorporeal
hereditament in the property based right. Instéai, a right appurtenant to an incorporeal
right which is enjoyed as part of a real property.

Self Assessment Exercise 3

Define ‘hereditament’ and mention the types of hereditaments you know.
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3.4 SUMMARY

Land means different things to different peoplee Tefinition given to land therefore depends
on the culture and the custom of the people. Custgaw defines land to suit the culture of
the people. While we tried to examine the defimitaf land, we realized that the legislations
which defined land only defined it for the purpagfesuch legislations. Land is therefore not
capable of any general application.

Each legislation defined land to suit such legisiatCustomary law definition of land is quite
different from the common law, but looking at tiveof we discover that there is not much
difference. For instance, the point of departurethia application of the maximuicquid
plantatur solo, solo cedis the issue of whether the development is donk thié consent of
the owner of the property. If the answer is indfffemative, then the maxim does not apply.
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3.6 SUGGESTED ANSWERS TO SELF ASSESSMENT EXERCISES

Self-Assessment Exercise 1

Fixture Chattel

A 5 X10 foot gate house A 50 tonne lorry

A Mango tree A 25 X 50 foot portakabin

Two hundred trips of sand Ripe Mangoes which have fallen from the Mango
tree

Self-Assessment Exercise 2

Tobi notes that it will be inequitable to statetttige quic quid maxim does not apply in Nigeriaugh it would
not apply under customary law if improvements aeglenon land with the permission of its owner.

Self-Assessment Exercise 3

Hereditament is any property capable of being iitder Hereditaments are of two types — corporea an
incorporeal.
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4.1 INTRODUCTION

In our study of land law, we must have a basis tstdading of the important terms and
nomenclatures that will be used in this study. €hesms are also used in everyday language,
but they have a different and deeper meaning theuev¥eryday use. It is therefore important to
understand these basis terms in land law.

4.2 LEARNING OUTOMES

At the end of this unit you should be able to expthe meaning and the proper use of the
following important basic terms of land law:

o Title

e Ownership

e Possession

e Legal interest

¢ Equitable Interest.

Below, you'll find the link to an instructional vé on this topic. Please click on it to learn more.

https://www.youtube.com/watch?v= xTelEPbl-M

4.3 RIGHTS IN LAND
4.3.1 TITLE TO LAND

In an action for declaration of title to lartitle connects ‘ownership’ and in an action
for declaration of title to land, the party claimiritle must prove facts that will

convince the court that the person claiming tslehie rightful owner of the property in
dispute.

Sir Frederick Pollock (Pollock, 1961, Jurisprudeaecel Legal Essays, London p.93)
described ‘title’ in these terms - “.the systematic expression athe degrees of
control and forms of control, use and enjoyment thiaare recognised and protected
by law”

Title is also associated with possession. The peesttitled to possession is also
assumed to be the person entitled to the titldefland; so that if he is able to prove
facts that will entitle him to possession or retpwssession of a thing is the person
entitled to title. Smith describes title as tlexistence of facts from which the right of
ownership and possession could be inferred limitatin being only in terms of time.
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It is the degree of control and forms of control, se and enjoyment that are
recognized and protected by law(Smith, 1999, op. cit).

Title may beabsolute or restricted. When title is absolute it is synonymous with
ownership title. Where it is restricted, the perssronly entitled to occupational or
possessory right and not ownership title. Occupatiosight is also enforceable right,
but less in quality to absolute title. Occupationght is therefore a subtraction from
absolute title and capable of existing with absmtitte on the same parcel of land.

In-Text Question
What is the difference between Smith’s and Pollock’s definition of title?

Title may also beoriginal or derivative. Where it is original, it was acquired through dedfp like
conquest or first settlement. Derivative title r'eathat was acquired through transfer from theqgoers
who holds the absolute title to the property itee bwner of the absolute title must transfer adl hi
interest in the property and not subject to anydd@mn whatsoever.

Self-Assessment Exercise 1
a. What form of title is associated with ownership?

b. Restrictive title usually gives ................... Rights.

4.3.2 OWNERSHIP

Ownership implies a complete and total control esqe can exercise over land. It is
that interest in land that is superior to everyeotlexisting interest on land. It is

unrestricted and superior to any other. It isght to possess either mediate or
immediate, and it is the right to use the propartgny way or manner whatsoever. The
court in the case oAbraham v Olorunfem{1991) | NWLR pt.165) 53 explained the

term as follows;

“It connotes a complete and total right over a propit is not subject to the

right of another person. Because he is the owreehds the full and final right

of alienation or disposition of the property, and Bxercises his right of

alienation and disposition without seeking the emof another party because
as a matter of law and fact there is no other fgaright over the property that is

higher than that of his;

The court went further to explain some of the iecits of ownership when he observed, that,
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‘the owner of a property

Can use it for any purpose; material, immateriahssantial, non-substantial,
valuable, invaluable, beneficial or even for a msg detrimental to his personal
or proprietary interest. In so far as the propéstiiis and inures in him nobody
can say anything. He is the Alpha and Omega ofptieperty. The property

begins with him and ends with him. Unless he trarsshis ownership over the
property to a third party, he remains #ildial owner” (per Niki Tobi JCA.)

Note:
Allodial is an old English word meaning absolute ownership of land independent
of any superior landlord, or feudal obligations. Hence the allodial owner holds
land without acknowledgment of any superior or allodial title.

Every legal system has its own special design ¥amesship. The meaning given to ownership
under English common law is different from that mfstomary law. In England, all land
belongs to the Crown as the absolute owner. Howdvercitizens who occupies land, does so
for a period granted by the crown. The right to asd occupy the land is better known as the
Estate enjoyed on the landand this has transformed into ownership. Herleeudgh a citizen
does not own the land, he owns the Estate on titedaclusively and such right is enforceable
against any other person.

a. The Concept of Communal Ownership Under Customary Bw
The position is different under customary law. $inevery legal system defines what

ownership is, the concept also has a definitionenrmdistomary law. In his Book, Nature of
African Customary Law, Elias said

“What we have said so far, as well as what we selllater will show that the
land holding recognized by African Customary Law nisither ‘communal
holding’ nor ‘ownership (in the strict English sensf the term) the term
‘corporate’ would be an apt description of the sgstof land holding since the
relation between the group and the land is invariabmplex in that the rights
of individual members often co-exist with thosettod group in the same parcel
of land”.

Under Customary Law, land is seldom owned by irliglis; the custom recognized
ownership in the community or family. Communal owaiep evolved from land settled upon
by the community from ancient times - this could byeconquest or first settlement. As a
result, the entire land is owned by the entire camity and managed by the head of the
community. The individual members of the commuratg allocated portions of the land.
These individual allottees are not regarded as sva® all land belong to the community but
as against other members of the community, theg kaperior title.
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In Eze v Igiliegbe & Orq1952) 14 WACA 61, the Plaintiffs, claimed an aacb of rents
collected by the Defendants on land which the Efésnas representatives of two quarters of
the community, alleged belonged to the people efdbmmunity as a whole and not just the
Defendants. In proof of their claim, which the Dedants denied, the Plaintiffs led evidence to
establish that previous grants of land and cobectif rent was done by and/or on behalf of the
entire community before their quarters were cut loff the Defendants. Challenging this
assertion, the Defendant alleged that each quiaaiits own land and that their quarters had
never shared rent with the Plaintiffs HELD: As attar of customary law, it is right to
presume that land belongs to the community. Sinetedant’s assertion is to the contrary
they ought to prove that their quarters had tilehe exclusion of the community. Having
failed to satisfy this requirement, the PlaintifEiim must succeed. A similar decision was
reached inOvie v Omoriobokirhg1957) 1 WRNLR 69 where it was held that though in
possession for a long time, the Plaintiff's titleasvpossessory only and not subject of
ownership to the exclusion of the community.

In line with the nature of customary law as a miwbaccepted usage, it is important to bear in
mind that what is provided above is the genera.rdk customs differ among communities, it
is impossible to provide the rule for each commumitthis course material. However, suffice
it to say that the notion of community ownershiplafd is the rule in an overwhelming
majority of communities in West Africa. The decisiowould be different if a contrary custom
Is established. Hence, if a community holds a eustdhich permits individual ownership of
land, that custom will apply to individuals in theammunity as an exception to the general
rule. This much was noted @vie v Omoriobokirhe suprasthere Onyeama Ag. J noted that
the onus is on the plaintiff to establish by créglievidence that, under his local land customs,
land could be held by individuals i.e. that the gyah principle of communal land ownership
which has been recognized and acted upon in aitsofi W/A does not apply in his locality,
or has been maodified in its application. See &bokwueke v Nwankw@985) 2 NWLR pt 6
p.195 where the Supreme Court affirmed that whecé g£xception is established by evidence,
such evidence would constitute a rebuttal of pregion of the general principle of communal
ownership.

In-Text Question

What is the general rule on individual ownershigaimmunity land?

b. Family Ownership under Customary Law
Family ownership of land is similar to the struetwmnder customary law. The land belongs to
the family, and it evolves from the originator detfamily first settling on a particular portion
of land and after his death the land as propertynherited by his children and thereupon
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becomes family property. No individual member cag tlaim to it and we cannot sell,
dispose, mortgage or transfer ownership of the.lamthe use oAmodu Tijani v Secretary of
Southern Nigeria(1921) AC 399 Lord Haldane explained as follows:

“The next fact which it is important to bear in mimn order to understand
nature land law is that the notion of individual reewship is quite foreign to
native ideas, land belongs to the community, thlage or the family never to
the individual. This is a popular native customngidhe whole length of this
coast, and whenever we find, as in Lagos, individwaners; this is again due to
introduction of English ideas”.

Many scholars have criticized the view expressed.drgl Haldane that there is no individual
ownership of land under customary law. Olawoye &naith (op. cit.) agreed that the first
settler has always been an individual who lates pidle in the property to his family upon his
death. Individual ownership may also evolve by attstate e.g. State grant of land to
individuals. Currently in Nigeria, the Land Use AQ78 by virtue of S1 thereof, all land in
each state is vested in the Governor of the stdte,grants right of occupancy to individuals
and corporate bodies. In effect, the only righbgag on land today is the right of occupancy,
and ownership of land today must be viewed in ihigt lof a right of occupancy on the land.

It is noteworthy that:

I. formal grant of right of occupancy over and undee tand Use Act does not negate
community or family ownership of land before 19Hence, the whole notion of
‘deemed grants’ under S. 34 and 36 of the Land Aitdeunder which pre-1978 valid
title will suffice to establish ownership (You wikarn more about deemed grants in
PPL422 — Land Law Il). IrOgunleye v On{SC 193 of 1987) [1962] NGSC 1 (27
April 1962) the appellant, who held a grant docutrgated 18 January 1978 issued
by Osu Community and certificate of occupancy da&2@ June 1983 successfully
claimed damages against the Defendant at thecwiat for trespass. The trial court’s
decision was however dismissed on appeal becaasespondent had established that
his right to enter the land in dispute was hisreritance from his late father to whom
the land had been granted by the Ahere/AriheselpexfpOsu in 1936 and who had
exercised various acts of possession over the fiéinti947 when he died and the
Respondent inherited same. The Supreme Court affirthat a holder or occupier of
land in a rural area under a recognized Custonemyré before the commencement of
the land Use Act would continue to have the lanste in him and enjoy such rights
and privileges on the land subject to the Decre# ascustomary right of occupancy
had been granted to him by the Local governmetitatfarea. The Respondent having
established ownership of the land prior to 1978 mwhke Appellant's claimed
ownership commenced holds better right than anyt tige Appellant could have held
under his 1983 certificate of occupancy.
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Though individual possessory rights over communityfamily land would appear to
have morphed into ownership in the present dayir{givndividual community/or
family members right to transfer their interestiand allotted to them as members of
the community/family), family/community ownershigmains recognized such in
practice that individual family/community are udyalinable to transfer title of their
allotted land to third parties in their own namesthaut recourse to the
community/family. The practice in many communitfastilies (for instance under the
community/family system in Aruogba, Amagba or Odiieegommunities in Benin City
in Edo State and Oniru/Elegushi/Ojomu families sghs State respectively) is that a
transferee of such land will still be required taypnecessary fees/levies to the
community/family and obtain valid ‘community/famihgceipts’ which are recognized
and tenderable as evidence in court. Similarly, ghdies to the deed of assignment
issued over community/family land transferred tardhparties are usually the
community council/Family (together as Assignor) ahé third party purchaser (as
Assignee). Such deed of assignment may then beitatrto the State Lands Registry
for Governor’'s consent and registration. The pusehamay choose to execute a
separate contract of sale (with root of title eksaing family/community’s title) with
the individual community/family member from whomethHand was purchased.
However, such contract of sale cannot constitutebtisis for seeking and obtaining the
Governor’s consent and registration at the LandgdRy.

Self-Assessment Exercise 2

As a general rule, individual ownership to the exclusion of the community is unknown to
customary law. Mention one case in support of this rule and one case which allows exceptions.

4.4 POSSESSION

In Oguntade & Awojobi v. Ogu(R021) LPELR-52895(CA) possession was definechas t
occupation or physical control land either persiynat through an agent or servant. Itis a
relationship of a person to a thing. To be protkdig law, possession of land must be
exclusive. A person claiming possession must prateonly his relationship to the land, but
physical acts showing exclusive control of the lahle act of building, or planting on land
are acts of possession. He may not necessarilg,thelmay fence or use some other items to

demarcate it, and he will be held to be in possessseelhompson vs. Arowol@003) 7

NWLR (PT. 818) 163. InWuta-Ofei v Danqual(1961) 3 All E.R. 596, where demarcation

by wooden pegs was held to be sufficient acts esgssion.

In-Text Question
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What must a person claiming possession prove &bksh his claim?

The person in possession is not without rights. &amthe rights of a person in possession
include;

I. Rightto Exclude Intruders
The person in possession has the right to keep avraglers. Even, where he does not
have any legal title, insofar as he is in physpzdsession his right is protected by law.
He can keep out all those interfering with his pgsgon. Sed®ello Salami & Anor. v.
Lawal (2008) 6-7 SC (PT II) 242 where it was held thategspasser in possession can
successfully maintain an action against all thelavexcept the true owner. Similarly,
Coker JSC noted i@we v. Osinbanj@1965) All NLR p.72 at 76 that ‘once the plaintiff
can establish his possession, even if he be aassep the defendant can only justify
his entry on the land by showing better title’. S¢sAmakor v. Obiefun&l974) 1 All
NLR (Part 1) 119. Note that where both parties thspute claim to be in possession of
the same parcel of land, title is put in issue and@h@mant has a duty to prove he has a
better title. Se®yewusi v. Olagbhan{018) 14 NWLR (PT. 1639) 297.

Though, a person in possession not be able to &ekthe person with a better title; if
he resists the person with better title person meye to apply to court to eject him
from possession. IRersons, Names Unknown v. Sahris Intl. (8019) LPELR-49006
(SC) it was held that though a land owner is ndiged to go to the courts to obtain
possession, this is not a course to be recommeiitiedcourts provide a remedy which
is speedy and effective and thus make self-helcessary. A landowner is therefore
entitted to go to court and obtain an order statinthat he
wants to recover the land, and to issue a writosspssion immediately.

ii. Presumption of Ownership

The person in possession is presumed to haveditlee property until the person with
better title is established and declared by a coempeourt. As against other trespassers
the possessory title of the person in possessibb&upheld. In fact, if the real owner
does not take any step for a period of time, thesessory right of the adverse possessor
may ripen into title for lapse of time or by larshand acquiescence on the part of the
real owner. This is also known as ownership by @neson or Ownership by adverse
possession. IAkpan Awo v. Cookey-GagiPLR/1913/1 (SC-L) the Defendants were in
possession of the Plaintiff's land with full knowge and acquiescence of the latter for

over 21 years. When the Plaintiff sought to ejeetDefendants, it was held on trial and
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affirmed on appeal that it would be wholly ineqbigato deprive the Defendants of
property of which they had held undisputed possessiollecting rents etc. with the
knowledge of the Plaintiffs. The Plaintiffs wereetbfore estopped from claiming title
to the land having acquiesced to the Defendantsrad\possession for so long.

By virtue of S.16 (2) of the Limitation Laws of Lag State a valid title holder will be
barred from bringing an action to recover such lanth an adverse possessor who has
been in undisturbed and continuous possessioredatid for 12 years from the date on
which the right of action accrued to the title lesld Where title is held by a State
Authority, the limitation period is 20 years purati#o Section 16(1) of the same Law.
Section 21 of the same law provides expressly‘timathe expiration of the period fixed
by this Law for any person to bring an action tooreer land, the title of that person to
the land will be extinguished'.

The 12 year limitation period also applies in Edadl ®elta States by virtue of Section
6(2) of the Limitation Law Cap 89, Laws of Bendeht®. SedJnity Bank v. Akpeji
(2018) LPELR-44995 (CA). For Cross River Stakes limitation period is 10 years.
See Sections 1 and 7 of the Limitation Law of Ciesgers State Cap L14 Cross Rivers
State Laws.

Note:

1. The rule on ownership by prescription is applicalneler the Islamic law principle
of Hauzi which provides that the period of presioip under Islamic law is 10
years where the parties are not related by bloochamriage. Where a person has
been in undisturbed possession of a landed propertp period of ten years or
more while the true owner stands by and does ngttdrreclaim his property, he
acquires title by prescription except he was innpssive occupancy only. See
Abubakar v. Salih1961 — 1989) SLRN 24&hmadu Idi Aku v. Alhaji Sabo Tsage
(unreported) Appeal No. CA/K/248/89 delivered off' Tictober 1990Alhaji Audu
Yaro Ningi v. Muhammadu Dan Katsi{iet990) 3 NWLR (Pt. 177) 76

2. The rule on ownership by prescription is not aggilie to tenures held under native
law and custom. This exception has been affirmegaimous decided cases. See
Unity Bank v. Akpeji supra; Agboola v. Abimbal#969) 1 ALL NLR 287;
Majekodunmi v. Abing2002) FWLR (pt. 100) 13360gunlana v. Dada2009)
ALL FWLR (pt. 473) 434. See alsAkpan Awo v. Cookey Gam supshere the
Supreme Court of Lagos Colony took notice of thegiple but refused to apply it
on equitable grounds. The exception is also neieeg under various Limitation
Laws exclude which claims for possession in respéatterest in lands subject to
customary land tenure. (See Section 1(2) of Theithilon Laws of Bendel State

applicable in Edo and Delta States; Section 682).imitation Law of Lagos
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State). However, the Supreme Court recently dediehihe extent of this exception
in Oteri Holdings Ltd v. Oluwg2021) 4 NWLR (Pt.1766) 334 and held that the
customary law exception will only apply to transans subject customary land
tenure and not to transactions subject to EnglishGeneral) law. A summary of
the case is provided below.

Oteri Holdings Ltd v. Oluwa (2021) — Case Summary

A dispute arose within the Oluwa Chieftaincy Fanulfy Lagos and Apapa over the
number of branches which constitute the family iegdo a lawsuit in Lagos State
High Court. Whilst the dispute was still pendingtpz the family land was granted
to the Appellant in 1975, under a Deed of leasecwkine Appellant duly registered
at the Lands Registry, Lagos. Following judgment1@87, 5 branches were
certified as part of the family. This decision wasllenged vide appeal lodged at
the Court of Appeal which was subsequently disndisfar lack of diligent
prosecution. A subsequent appeal to the Supremet @@s also withdrawn and
dismissed in 1992. Following the appointment of ewnfamily head, a fresh
executive made up of members from all five brancthwes constituted. They
therefore sought to recover the piece of land kése¢he Appellant vide originating
summons dated 22 September 2011. This was challenged by the Appeba
ground that it was statute barred. The trial cbettl in favour of the Appellant. The
family successfully challenged the judgment of theal court at the Court of
Appeal. Upon further appeal, the court distinguisbhetween the general rule on
application of limitation laws to land subject tastomary land tenure and land held
under general law. The court observed that thigh lénd devolved on the
Respondents as descendants of Amodu Tijani und&oroary land tenure, the
transaction between the parties was executed @aharal law (per Deed of Lease)
with distinct requirements guiding such transacfimm that guiding transaction of
customary land. Hence, the cause of action notgbianded on the ownership or
devolution of the land to the Respondents undetoouary law but on the root of
title to the Appellant’'s possession which is trditedo a transaction under General
law, the applicable law should be General law apidcastomary law. Accordingly
Section 16(2) of the Limitation Act of Lagos Stateould apply. It was therefore
held that the right to challenge the transactiotwben the Appellant and the 3
branches of accrued in 1992 when the appeal idigprite on family branches was
dismissed by the Supreme Court The Respondentadhalgpt on their rights since
then could therefore not seek to resuscitate thaim after 19 years (in 2011 when
the filed the originating summons against the Alao).

Self-Assessment Exercise 3

By its decision in Oteri Holdings Ltd v. Oluwa, tBeipreme Court has made the
rule on ownership by prescription applicable tms@ctions subject to customary
land tenure. Discuss.




iii. Right to Presumption of Ownership of Land in Eviderce
The Evidence Act recognizes the right of the persopossession to presumption of
ownership of land in dispute and any connected iaitkin the locality. Section 35 of
the Evidence Act 2011 provides

Acts of possession and enjoyment of land may beeende of ownership or of a
right of occupancy not only of the particular pieme quantity of land with
reference to which such acts are done but alsottedrdand so situated or
connected with it by locality or similarity that a&his true as to the one piece of
land is likely to be true of the other piece ofdan

Similarly, Section 143 provides that ‘when the digsis whether any person is owner of
anything of which he is shown to be in possessibe,burden of proving that he is not the
owner is on the person who affirms that he is hetdwner.” Sedada & Ors. v. Bankole &
Ors. Suit No. SC/40/2003 (2008) JELR 47124 (SC).

In Dimkpa v. Chiomg2010) 9 NWLR (Pt 1200) 482 @ 509, Kekere —EkunA. as she then
was stated that -

“By the provision of section 46 [now 35] of the ilence Act, acts of
possession and enjoyment of land may be evidenoeérship or of a right of
occupancy not only of the particular piece or ginamtf land with reference to
which such acts are done, but also of other landsit@mted or connected
therewith by locality or similarity that what isut as to the one piece of land is
likely to be true of the other piece of land.”

4.5 SUMMARY
Title to land may be absolute or unrestricted oméy be limited or restricted. There is a

differencebetweenrighttooccupyalandandtheownergfipi hepersonin possession is not
necessarily the owner thereof.

The person in possession is assumed by law toebevther until the contrary is proved. Even,
then, he still can enforce his rights of occupa@gainst any other person except the person
with superior title or owners. The person who hdle to a land is the proper person
recognized by law as the true owner of the lande Title depends on the type of right
exercisable by the person who is claiming titleleTmay be acquired by first settlement or
conquest (both forms of original title), or inhedt(conferring derivative title). The owner of
land is the person that has the most superior tiitlehe property, with right to mediate or
immediate right to possession, while the persopassession is that person who is in actual
physical possession of the land.
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Possible Answers to Self-Assessment Exercises

SAE 1
a. absolute title is associated with ownership
b. Restrictive title gives possessory rights

SAE 2

Cases in support of the rule

Eze v Igiliegbe & Org1952) 14 WACA 61

Ovie v Omoriobokirh€1957) 1 WRNLR 69

Amodu Tijani v Secretary of Southern Nige(iE921) AC 399
Cases which allow exceptions

Chukwueke v Nwankw@985) 2 NWLR pt 6 p.195

Ovie v Omoriobokirh€1957) 1 WRNLR 69

SAE 3

The statement is incorrect. The Supreme Courtnadfithat the rule against ownership by prescription
remains applicable under customary law. It onlyitémits applicability to issues arising out of
transactions which are subject to customary landree Accordingly where an issue arises out of a
transaction not subject to rules of customary t@madire, the rule will not apply.
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5.1 INTRODUCTION

Customary Law and Received English law govern sigit land in Nigeria. In Nigeria, prior
to the introduction of English law the entire latehure was governed by customary land
tenure. However with the advent of received Englah, customary law still governs land
tenure alongside the Received English Law. The lprolof duality of law is to identify the
law which should govern a particular situation.c®irt is possible for the two systems to exist
on land at the same time, we must be able to iyetite appropriate law to apply at every
point in time. The point when and how the customaxy is converted to English law and
English law is converted into customary law is fiieus of this unit.

5.2 LEARNING OUTCOMES

By the end of this unit you should be able to ustierd
e the problems of duality of laws in land law
e how the problems are solved

Key words
Escheat= a situation in which property or money becontes firoperty of the state
if the owner dies without a will.

Lex rei sitae= a Latin term meaning the law of the place whikeeland is situated

5.3 DUALITY OF LAWS IN NIGERIA

In-Text Question 1
Has Nigeria always had a problem with duality of lahere land law
is concerned?

5.3.1 The Problem of Duality of Tenure

Upon their advent into the regions of Nigeria, Brgish met a tenure system of landholding
which (in their view) made land difficult to accelg foreigners who needed them to raise
capital and for commercial activities. Their intumtion of English common law principles and

statutes sought to deal with this problem. Howetles, raised the issue of duality of tenure as
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two different systems of law were then in opematiocustomary law on the one hand, and
English law (common law, equity and statutes ofegahapplication) on the other hand. See
Coker v. Animashaun(1960) LLR 7, where the applicability of Engli€ommon Law and
Statutes of General Application in the territoryLaigos was affirmed.

In view of the position of two different land tewes in Nigeria, the problem had always been
identifying the particular law governing the pawiar transaction. This is a problem that has
agitated the minds of judges over the years. Thialiguestion had been whether it is possible
to convert customary land holding to a fee simgiate. The resolution of the problem is not
easily attained because the estate in fee simgl@wb in possession is the most superior title
capable of being held in land in England. Thistestdifferent in its quality and content from
the ownership structure under customary law. Whet means is that where a customary
holding is to be converted into fee simple esttite,maxim emo dat quod non habgte. no
one can give what they do not haweill apply. Since the two interests are different i
guantum and quality; it becomes impossible to canwaee into another.

We may need to explain this further: Originallyfee simple was an estate which endures for
as long as the tenant or any of his heirs (blodatioms and their heirs and so on) survived.
Thus, at first, a fee simple would terminate if tginal tenant died without bearing any
descendants or collaterals (e.g. brothers and mgusven if before his death the land had been
conveyed to another tenant who was still alive.1B96 it was settled that where a tenant in
fee simple alienated the land, the fee simple waolttinue as long as there were heirs of the
new tenant - irrespective of any failure of thegoral tenant’'s heirs. Therefore, a fee simple
was virtually eternal, subject only &scheat if the tenant for the time being died having no
heir (See Megarry and Wade, Law of Real Propehtydther words the owner in fee simple of
land in England is the absolute owner thereof amddeal with the land in any way.

In-Text Question
What may defeat the ownership rights of a tenafeérsimple?

Customary land holding is totally at variance wilie English system. Kingdom C.J. explained
the complexity of the problem when he observed, tha

“the whole idea of fee simple is so contrary toiveataw and custom that...it cannot
exist side by side with native customary tenuregdspect of the same piece of land.
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There can be only onex lei sitaeand in this case, there can be no doubt that the
original rex lex sitaeis native law and custom, nor can | subscribe &gtoposition
that the native law and custom applicable to theaan which the land in dispute is
situated has so changed that now it is in accoeanth it that land can be held and
conveyed in fee simple* Balogunv. Oshodi(1929) 10 W.L.R 36 at 57.

The problem that has agitated the minds of judgas lbeen how to convert customary
ownership to fee simple interest, because the mestp interest merely confers possessory
right so that it does not confer any attribute wiership. Tow J. in the case Balogunv
Oshodi supralso observed as follows: -

“to say that a person may acquire a freehold istereland of which the vendor, or the
person through whom he claims, was merely occumecondition of good behavior,
would be a stealing preposition which | am not khihat the equitable jurisdiction of
the court can be involved to convert a more righbeacupancy because the occupier
purported to convey the freehold by means of amungent drown in English form”.

In Nelson v Nelson(1951) 13 WACA 243, the Nelson family decideduse money paid by
government as compensation for acquisition of famprbperty to another parcel of land. The
conveyance was done in favour of the family heaBinglish form. The family head thereafter
sold the land to a third party. In an action to astle the sale, the court held that the land is
family property notwithstanding the form in whidhwas conveyed.

In the case oBoulous v Odungi1959) 4 FSC 234, the plaintiff claimed title irefsimple over

a parcel of land which he acquired under custoneamy His title under customary law was
voidable, and could be voided at the instance effimily. He thereafter created a series of
conveyances purporting to convert the land to asfewle estate. The court held that it was
not possible to convert such interest under custpiasy into an estate in fee simple.

Self-Assessment Exercise 1
With particular reference to ownership and its incidences,
differentiate between fee-simple estate and customary land holding.

5.3.2 JUDICIAL SOLUTION TO THE PROBLEM

In solving the problem of duality of tenure, Niger courts recognised that English and
customary land tenure are different in nature amzhpable of exact conversion. Hence,
notwithstanding the words used in drafting titlecdments in English language, the original
nature of ownership remains paramount (i.e. whetinelividual ownership or family

ownership) such that one is only able to give wiehas and nothing more. Hence, absolute
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interest in land held under customary law, if daithe transferred by deed in fee simple would
be not defeat the interest of the land owner. &alyaland remains family land regardless of
conveyance in ‘fee simple’ and can only be conveapehe with the rules of customary land

tenure guiding family property. The same will appbyland held under individual ownership

under customary law. In effect the problem of dyaéimounts to ‘no more than distinction

without a difference’ (See the article by Oluyelel@ho SAN on the problem of duality of

tenure).

In Alade v. Aborishad¢1960) 5 F.S.C, Page 167 at 174 the Supreme Cstableshed that
family property could not be transferred by a stngiember of the family alone. Instead,
regardless of the terms used, transfer of famibperty would only be valid if the family head
and principal members agree to such transfer. Tibésd:

“We have expressed the view that if a family is divsolute owner of land, the totality
of the family interest in the land may be trangdrif the head and all members of the
family agree. Judges have used different epitloetiescribe this interest: fee simple; fee
simple absolute; absolute title; absolute ownership

Similarly in Kabiawu v Lawal(1965)1 All NLR, Page 329 it was established that thedlan
dispute had been conveyed to the Plaintiff's faithdsy a deed of conveyance fee simple. He
thereafter claimed a declaration of title to sadd under customary law. The court affirmed
his claim, reasoning that an owner of land undgive law and custom is free to transfer his
absolute interest and describe the entirety ofi suterest conveyed by him as “an estate in
fee simple”.

54 SUMMARY
The problem of duality of tenure has its rootsha transplantation of English principles and

statutes to operate pari passu with customary rofledand tenure in operation before the
incursion of British rule into the communities @ind. Owing a lack of understanding of the
notion of communal ownership of land under custgnaw, the initial challenge related to the
conversion of customary tenure to fee simple isterehe issue has proven to be simpler than
initially thought since the focus ought to be oe Bubstance of interest held and not on the
wording of instruments of transfer. Following themo datprinciple it has been established
that absolute interest is transferable under custgphand tenure as with fee simple as long as
the interest transferred does not exist that theep® of the party. Accordingly, family
property remains family property whether or not regged as ‘fee simple’ and should be
transferred by agreement of head and individual bemof the family. Similarly, individual
property is also transferable under customary kyardless of the transfer documents.

5.5  Reference/Further Readings/Web Sources
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Possible Answers to Self-Assessment Exercises

SAE 1

Fee simple estate confers almost eternal owneoshtpe tenant in fee-simple. This includes
ownership rights and the right to do with the lavithtever the tenant-in-fee-simple wishes — inclgdin
sale and other forms of alienation. Customary k@mdire is different. It does not confer ownership
rights on the allottee of land subject to customawy. Ownership always resides with the community
or family as the case may be. As a result, whileslentitled to exclusive possession, an allotfee o
land under customary law cannot do with it whatighes or alienate at will.
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MODULE 2

UNIT 1: MODES OF ACQUISITION OF TITLE TO LAND

CONTENTS
1:1  Introduction
1.2 Learning Outcomes

1:3  Modes of Acquisition of Title to Land

1:3:1 Settlement

1:3:2 Conquest

1.4  Summary

1.5 References/Further Reading/Web Sources

1.1 INTRODUCTION

The mode of acquisition of title to a land is veémyportant. This is because in an action for
declaration of title to land, the claimant mustaide to trace his root of title i.e. to the oridina
owner. He must not only prove the title through jriedecessor in title he must also prove a
valid transfer of the interest to hifNsirim v Nsirim(2002) 3 NWLR (Pt 755) at 697.

Title to land may be acquired through various me&hsy include:
I. first settlement on land (and deforestation of imiignd)

ii. conquest during tribal wars

iii. gift

iv. customary grant

v. sale, and

vi. inheritance

SeeAjiboye v. Isholg2006) LPELR- 301 SC

In Unit 4 of Module 1, we learnt that title to lamghy be either original or derivative. In this
unit, we will focus on original title. An originaitle is one that is the very root, and not derived
from any other source. It is the foundation of thke beyond which there is no other title.

64



Under customary law, original title to land is abtad by settlement or conquest. You will find
the instructional video below very instructive.

https://www.youtube.com/watch?v= xTelEPbl-M

In-Text Question

Mention five modes of acquisition of title

1.2 LEARNING OUTCOMES

By the end of this unit, you should be able to;
e Discus the modes of acquisition of original title.
e Explain why conquest is regarded as a mode of attiqui of original title

1.3 MODES OF ACQUISTION OF TITLE TO LAND

In-Text Question

The modes of acquisition of title are broadly classified into two: one of them is called ‘original title’. What
is the name of the other?

1.3.1 Settlement

Settlement connotes the person who first settled particular parcel of land settled free from
any other adverse claim. Traditionally, a numbeorafinal Nigerian city states (e.g. the Nri of
Eastern Nigeria, the Benin Empire in Midwestern éMig and the Oyo Empire in Western
Nigeria) trace their origins from settlement of ieas ancient African civilisations in their
respective parts of the region now known as Nigeria

A first settler is recognized in law as the owneereof. The settler may be a family or
community or even individual from whom a family @mmunity trace their roots generations
thereafter. The title of a first settler is estabéd as an absolute one. The first settler must
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prove that at the time of first settlement thereswa other claimant or settler on the land. In
the case oDwonyin v Omotosh{1962) W.N.L.R 1, the court held, “But ownershiptite
must go to the first settler in the absence ofa@nglence that they jointly settled on the land or
that a grant of joint ownership was made to therlarrival by the first. The question,
therefore, resolves itself to this — who was th&t Bettler on the land”...

Note: The title of ‘first settler’ notwithstanding, commawnership may be extended to a
latter settler who, subsequent upon the settlemieatprevious settler was allowed to settle in
the same land and lived in amity with the previsetler to the extent that joint ownership was
established. IMOwoniyin v. Omotosho suprdt, was established that though the Plaintiff's
ancestor — Owoniyin was the first settler, Okegberthe defendant’s ancestor came later and
abided in the land in dispute with the permissib®woniyin which subsequently matured to
joint ownership with joint acts of ownership inclng joint founding of new hamlets, joint
allocation of portions of the land to newcomersfomsary tenants, defence of their joint claim
against adverse parties/encroachers. On the dtrefngjtis evidence, the court held that it was
immaterial whether Owoniyi or Okegbemi settled ba land first if the first settler made the
latter arrival his partner and both lived in amibereafter. Accordingly, the court awarded
ownership of the land in disbute to both the Owongnd Omotosho families according to
native law and custom.

Self-Assessment Exercise 1

Mention 3 principles of law established in OwoniyinOmotosho.

Where the first settler merely settled on land kel abandons it without laying claim to any
portion of the land, he cannot later come bacKaorcownershipNote that abandonment is a
question of fact. Hence, land left fallow for sealeyears may not actually be abandoned if the
land is used for a particular purpose e.g. custgroaronation activities (Benin Kingdom),
customary burial, evil forest etc. In such casdsssting ownership of the fallow land may
become clear upon any attempt by third partiesatwaach on said land.

In case where the first settler allowed otherstwabit the portions of the land, he must exert
some form of rent from them to assert of his owmigrswhere this is not done, if may be
impossible for him to do this latewoniyin v. Omotosho supra.

Today, it may not be easy for anyone to asserthbatacquired the land by settlement as no
land in Nigeria is free of settlement.

To successfully prove ownership of land under ausity law today, the claimant must be able
to trace his title to his predecessor-in-title [iatng the root title holder) inability to do this
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may be fatal to his claim. Ifbude v. Saidi & Anor(2021) 10 NWLR Pt. 1785 at 567 the
Appellant successfully traced his title to inherita from his late father (predecessor-in-title)
who had been granted the land in dispute by ObanZke of Benin (the root title holder).

1.3.2 CONQUEST

Acquisition of land by conquest is possible undative law and custom. Whilst the land may
have been subject of ownership by another pergoom gonquest of the previous owner, the
conqueror is regarded as the original owner ofdhd. The Privy Council in the caseMbra

v Nwalusi(1962)1 All NLR681 agreed that it is not in doulsat proof of possession following
conquest will suffice to establish ownership”.

For conquest to suffice as proof of acquisitiontitde, it must be followed by effective
possession of the land previously under owned ley displaced vanquished. Echi v.
Nnamani(2000) JELR 55761 (SC), it was held per Karibi-Whthat ‘in plain terms, proof of
conquest by a community followed by effective oaligm or possession of the land in dispute
is sufficient to confer title to land under custagnaw’

In-Text Question

How would you define ‘conquest’?

As a matter of fact, the word ‘conquest’ portendsvpus ownership. Hence, since the
conqueror displaced and therefore acquired the tidm the first settler — his title may be
deemed to be derivative and not really originalwideer, It is still generally agreed that
acquisition by conquest is still an original acdios by conquest is still an original

acquisition of title under customary law. (See Gigwvat p.41).

Note however, that it is not possible today to acqtite by conquest; in fact a forceful or
violent acquisition of land is a criminal offence.

Self-Assessment Exercise 2

For a claim of acquisition of title by conquest to be successful, what must the
claimant prove?
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1.4 SUMMARY

There are only two recognized means of acquiringjraal title under customary law—these are
by settlement and by conquest. Settlement is thlet of the first settler on land, who is
exercising maximum rights of ownership and whiclrésognized by law. Conquest on the
other land is a forceful displacement of the omdjisettler forcefully and establishing the
conqueror’s occupational rights on the land.

As we noted in this unit, settlement and conqueay mot be possible in the present day.
However, a claimant must still be able to proveroist of title to any of these two mode of
acquisition of title under customary law.
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1.6 ANSWERS TO SELF ASSESSMENT EXERCISES

SAE 1
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Owoniyin v Omotosho established the following piohes of law
a. Once established as such, the first settlertidezl to ownership of land

b. Common ownership of land is possible upon ptbat the first settler accepted the settlement
of a subsequent settler and lived in amity with saemgaging in joint acts of ownership with the
subsequent settler

c. The first settler’s title is absolute

d. Where a first settler allows subsequent thirdigs to settle on his land, he must exert some
rent from them in exercise of his right of ownepst®therwise he may not be able to do so later.

SAE 2
To establish a claim of ownership by conquestcthemant must prove :
a. Conquest and forceful displacement of a previiblesholder

b. Occupation /possession of the land forcefullyured by conquest to the exclusion of others.
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2.1 INTRODUCTION

Until recently, it was unthinkable to the family communal landowner to alienate land. This was
because of the belief that land belongs to theeptesnd future generations unborn, and so it is so
secured that nobody believed that it could be dold.usually given out temporarily, and could be
recalled at any time, or even where it is undeibtibat foreigners occupy the land as tenants, the
understanding is always that the land ultimateliomgs to the family/community as overlords.
This attitude has led many observers to opineltrat cannot be alienated under customary law.
Dr. Elias observed “There is perhaps no other pleaamore fundamental to the indigenous land
tenure system throughout Nigeria than the theormpalienability of land”. In the case dfewis v
Bankole (1908) | NLR 81 Osborne C.J. declared, that, “tHeai of alienation of land was
undoubtedly foreign to native ideas in the oldeystla

However, with the advent of colonialism, and imgment in commercial activities, influx of
foreigners to cities, the initial and old idea thamd is in alienable began to change and also
judicial attitude. In the case @shodiv Balogun(1936) 4 W.A.C.A.1 at 2, the Privy Council
observed as follows:

“In the olden days it is probable that family lanslere never alienated; but since the
arrival of Europeans in Lagos many years ago, &sousas grown up of permitting
alienation of family land with the general consehthe family and a large number of
premises on which substantial buildings have beected for purposes of trade or
permanent occupation have been so acquired.... Toelships see no reason for
doubting that the title so acquired by these pwelawas an absolute one and that no
reversion in hand of the chief was retained”.

Alienation of land under customary law may takeioas forms. The owner may sell
outrightly, or merely make a gift absolutely toherd party. There may also be conditional gift,
or pledge of land or borrowing of land; this witbnlition that the transfer of possession is
temporary and may be recalled or repossessed wtarcagreed conditions.

We shall therefore examine in this unit, the natafesale, absolute gift, conditional gift,
borrowing of land and pledge, as means of obtaidemyative title to land.

2.2 LEARNING OUTCOMES

At the end of this unit you should be able to
e Discuss the different forms of alienation of landlar native law and custom
e Explain the conditions for a valid sale of land andustomary law
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2.3 ALIENATION OF TITLE UNDER CUSTOMARY LAW

In-Text Question

Refresh your memory. Can you remember the differdratween original and derivative title? If you wah do
take a minute and look it up in Module 1, Unit 4

2.3.1 SALE

A sale is the permanent transfer of land for mayetansideration or money’s worth. It is an
act thatpermanently deprives the original owner of all interests’ bigiseand claims on the
landed property, and the original owner ceasesetoelsognized as the owner thereof. The
mere exchange of money is not conclusive proofabé,sthere must be no doubt as to the
intentions of the parties, the transaction mustdeclusive, and the intention of the owner
must be genuinely for the purpose of parting wité éntire interest in the property. Clearly,
the person transferring the property must be aopecapable of doing so. If he does not have
such right, the sale cannot be valid, and the isal®id. In the case dfolarin v Durojaiye
(1988) IN.W.L.R (pt. 70) 351, the court held that -

I.  there are two clear and distinct ways in whictdlanNigeria can be properly and rightly
sold, validly acquired, and legally transferred.eyhare either under customary law or
under the received English law. Each method of lsateits peculiar incidents and formal
requirements and failure to observe these incidehtale may invalidate the purported
sale.

ii. it is prerequisite to a valid sale under customimy that the purchaser be let into
possession.

iii.  in order to transfer legal title under English layw purchase there must be a valid sale,
payment of money accompanied by acknowledgmeneadipt and execution of deed of
conveyance in favour of the purchaser Baaosho v Owokonorarlf65) N.M.L.R 479.

V. Where land is sold under English law or statat®, Imoney is paid and receipts are
issued, the purchaser can only acquire an equitatgeest if he goes into possession. See
Ogunbanbi v Abowabgl951) 3 W.A.C.A. 222.

See als@bioye v. Yakub(1991) 5 NWLR (Pt. 190) 130

For a valid recognised sale of land under custortzavythe following conditions must be met:
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I The person selling must have the title under ndéiweand custom, to sell and dispose
of the property.

. The purchase must be concluded in the presenceétreésses who also witnessed the
actual handing over or symbolic delivery of thedamought by the purchaser. See
Chief Okonkwo v Dr. Okol988) 2 NWLR (pt 79) 632.

Note that the requirement of executed title deedsiat a condition for a valid sale under
customary law. As long as the seller has valié tilth the purchase concluded in the presence of
witnesses and the purchaser being put into possessisale under customary law will be valid.
This is because writing is foreign to native lavd austom. SeKamalu v. Ojo(2000) 11 NWLR

(Pt. 679) p.505 @517

Note: Apart from sale, this requirement of hand overha presence of witnesses applies to all
forms of alienation under customary law. &&ade V. Folami (1956). F.S.C 66 @ G8Ajayi v.
Olanrewaju (969) 1 All NLR 382 @ 3870run-nengimo V. Egel@008) 9 S.C.L.R (ph.7) pg.
82 @ 102

The decision of the Supreme CourtOteri Holdings Ltd. v. Chief Mukaila Kolawole Oluvga
Ors (2021) 4 NWLR (Pt.1766) 334 further clarifies tHistinction between sale of land under
customary law and sale of land under English latwe Appellants leased land from the family
(represented by three branches thereof) in 1975tl@doarties executed a Deed of Lease in
respect of same. Following the inauguration ofestirexecutive drawn from five branches of the
family, the family unsuccessfully sought to recotrer land leased to the Appellant. On appeal the
Supreme Court clarified the difference betweennidweire of title held by the family and nature of
the transaction between the Appellant and the 8dmes of the Oluwa family. Whilst it was
agreed that the Family held customary title, thercbeld that the land transaction was executed
under General [English] law as show in the Deed edise. Hence, it was not subject to the
customary restriction enunciated in S. 68 of thenitation Laws of Lagos State. The court
therefore agreed with the Appellant that ownertanfl held under customary law may decide to
transact outside customary law.

For a concise report on the case see ‘Differengiabietween the Applicable Law in Customary
Land Transactions (ThisDay Law)
https://www.thisdaylive.com/index.php/2021/05/0fftientiating-between-the-applicable-law-in-
customary-land-transactions/.
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Self-Assessment Exercise 1

Differentiate between the prerequisites for a shland under English law and a sale of land under
customary law.

2.3.2 ABSOLUTE GIFT

A gift of land could either be absolute or condiah An absolute gift is as good as sale as itlyota
divests the owner of all his interests in the lafgarty claiming absolute gift must prove that in
fact there was absolute gift of land and not a d¢andhl gift. See the case ddiba v Hansonk
Anor (1967) NSCCS. It was held in the casdedede v Eyinogufl959) 5FSC 270, that a family
which had made an absolute transfer of its landvhy of gift could not recall the land upon
misconduct.

As with other forms of alienation under customaay | an absolute gift is valid only upon proof of
handing over of the land subject of the gift to tleeipient in the presence of witnesses. The
beneficiary must prove the existence of such aagift the existence of witnesses who witnessed
the transaction. IAkinyele & Ors. V. Adebay@ase No AK114 of 2012) [2015] NGCA 7 it was
held that the presence of witnesses is not merebvidential value but a necessary part of the
transaction. Hence, the presence of witnesses tiiegsansaction not only solemnity but validity.

2.3.3 CONDITIONAL GIFT

Strictly speaking, a conditional gift of land igenancy in nature since it ownership of land never
passes on to the donee of the conditional giftoAditional gift only transfers occupational rights
to the tenant and not ownership. The donee of dhditonal gift is therefore known as customary
tenant while the owner/donor becomes his overldtte customary tenant holds the land for an
indefinite period of time. IMghenghen & Ors v Wagheroghor & Of$974) 1 SC 1 @ 6, Elias J
stated that

In customary land law parlance, the customary tenare not gifted the land, they are
not borrowers or lessees, they are grantees ofdaddr customary tenure and hold as
such, a determinable interest in the land which bwgnjoyed in perpetuity subject to
good behavior.

Unlike tenancy under English law which is for anteof years, under customary law, the
customary tenant’s tenure is perpetual subject emlgood behavior and periodic payment of
“Ishakole” or rent, this is nothing but an acknogldenent of his standing as a tenant. The land is
inheritable by his children, but he must not selpart with possession of the land. Martindale J in
Etim v Ekg1941) 16 N.L.R 43 at 50 explained the positiorsthu
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“It is now settled law that once land is grantedattenant in accordance with
Native Law and custom whatever be the considerdtibbrirights of possession
are conveyed to the grantee. The only right remgim the grantor is that of
reversion should the grantee deny title or abammloattempt to alienate. The
grantor cannot convey to strangers without the tgeds permission any rights
in respect of the land”.

The Supreme Court further described the naturédh@fcustomary tenancy iAbioye v. Yakubu
(1991) 5 NWLR pt 190 p130 @217.

“The legal nature of a holding under customary teyas that the holding of the
customary tenant is not a gift or a loan nor isldra&l given for a definite term

(which differentiates him from a lessee). Customiyancy is a grant upon
terms and conditions agreed with the owners andiged that he keeps to the
conditions of the grant and payment of tribute, ¢hhistomary tenant can keep
and enjoy possession of his holding from years daryin perpetuity bit no

matter how long he is on the land he does not andat acquire ownership. He
is liable to incur forfeiture and lose his tenarmy breach of the terms and
conditions particularly alienation without conseabhd a challenge of the
overlord’s title. This is because a customary témaa tenant from year to year

liable under customary law to pay rents or tributethe Landlord for the use of
the land ...”

In-Text Question

A conditional gift is, in essence, not actuallyifh. §Vhy is this so?

2.3.4 BORROWING OF LAND

Borrowing of land is a temporary grant of use afddo another person. The period is not usually
specified, but is tied to the particular purposevitnich the borrowing was granted. It could be for
a planting season some other temporary purposehwsitime bound. In oAdeyemo v Ladipo
(1958) W.R.N.L.R. 138 the court held that a temppigrant of land for building purposes was

unknown to customary law. The reasoning behinddbigsion is clear — building is usually
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permanent hence cannot become subject of a tenypgrant of land. Upon the expiration of the
term for which the land was borrowed or completrthe purpose for which the grant was made,
the land reverts to the original owner.

Borrowing is similar to customary tenancy in thagmtitles the grantee to exclusive possession but
never ownership. However, it differs from customaepancy where the term is concerned.

Borrowing is usually for a specified period but ttmsary tenancy enures in perpetuity subject to
good behaviour. Séduemue v Gaji & AnoB (2001) 2 NWLR pt 697 p289 @ 309.

In-Text Question

Why will a borrower of land be precluded from usthg land for construction of a building?

2.3.5 PLEDGE

A pledge is created when an owner of land trangb@ssession of his land to his creditor as
security or rather, in consideration of a loan with object that he should exploit the land in orde

to obtain the maximum benefit as considerationniaking the loan. (See Olawoye op. cit. 50).

Though sometimes referred to as a customary maigagledge is not a mortgage as time lapse
never defeats redemption.

The popular maxim is thaince a pledge always a pledde effect, a pledge is always redeemable,
and time does not run against redemptiorOkoiki v. Esedalu¢1974) 3 SC 15, the Respondents’
forefather granted a pledge to the Appellants’ fiteers who jointly paid for the purchase of a
piece of cloth valued at N30.00. Whilst the pledgbsisted, the pledgees continued farming on the
pledged land and upon their demise, their descésdeontinued same. The Respondents as
descendants to the Pledgor sought to determinglddge and repay the N30.00 loan but the
Appellants refused initially asking for a sum e@ént to the present day value of the loan and
subsequently contending that the transaction betwesr forebears was a sale and not a pledge.
The court in line with the principle that a pledgealways redeemable ordered the Respondents to
repay the sum of N30.00 as offered and take passess$ the pledged land. This decision was
affirmed on appeal.

The pledgee is not expected to plant economic wee®mmit waste. He cannot sell or part with

possession. He only takes occupational rights, ostane is never transferred. He is not expected to

erect permanent structures. If he does, upon thma@at of the debt, the pledgor takes all. Whether

the pledgor was aware of the erection of such &tres or not, the rule of acquiescence does not

apply to pledges. I@kpowagha v. Ewhedon{a970) 1 All NLR 203, the supreme court adj6udged
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the rule against compensation of pledgee for imgmments on pledged land a reasonable deduction
from the principle that a pledge is perpetuallyeemiable. As an exception to the above principle,
where there are still unharvested crops on the, lttred pledgee will be allowed to harvest even
after the debt has been paid. $erao v Adigur{1957) W.N.L.R 55. See alsokoiki v. Esedalue
suprawhere the trial court essentially ordered thatRhexdgee family be allowed to harvest their
crops subsequent upon redemption of the pledge.

Self-Assessment Exercise 2

Kunle pledged his plot of land to Chinedu in coesadion of a loan of N5,000.00 which he
pumped into his cement business. After waitingdeer 10 years without receiving his mongy
back, Chinedu constructed a building on the landnd Kunle assisted him with space to stpre
his cement for the construction. If Kunle repay® loan, will Chinedu be entitled tp
compensation for the building constructed on Kunlahd?

2.4 SUMMARY

Clearly, under customary law, land may be put toous uses by the owner, and in the
exercise of his powers as the absolute owner, nlagigp, loan it out, give the land
conditionally to tenant or unconditionally, and mssll outright. These are all examples of
forms of alienation of land under customary law.

Sale of land is outright parting or transfer of @mship of land. It is total and absolute and
irreversible. Absolute gift is also absolute likdes Conditional gift, pledge, borrowing of land
only give occupational rights only, and the ownertill resides in the owner.
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2.6  SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1

One prerequisite for sale of land under Englishiveduction into writing vide a Deed of Assignrhen
in favour of the purchaser. Where payment is madktiae purchaser is put into possession without the
execution of a valid deed of assignment, all thelpaser obtains is equitable title. Execution dead

of assignment is not a requirement for sale of lamdier customary law. Instead, the requirements for
sale under customary land are payment in full,llegpacity, transaction in the presence of witreas$
putting the purchaser into possession.

SAE 2

Kunle’s knowledge and actions notwithstanding, @dunwill not be entitled to compensation. The
pledgor’s acquiescence cannot work in favour ofpleelgee since a pledge is perpetually redeemable.
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MODULE 2
Unit 3: CONTROLANDMANAGEMENTOFCOMMUNITYLAND.

CONTENTS

3.1  Introduction

3.2 Learning Outcomes

3.3 Control and Management of Community Land

3.3.1 Control and Management of Community Land sitim of the Head/Chief

3.4 Summary

3.5 Reference/Further Reading/Web Sources

3.6 Suggested Answers to Self- Assessment Exercises
3.1 INTRODUCTION

In this unit we shall examine the nature and extéwommunal lands under customary law. Under
customary law, land is either owned by the comnyuaitfamily. We will therefore examine how
the community land is managed and controlled, hastamary law regulates the powers of the
chief or head of the community so that all the merslof the community may derive maximum
benefits from the community land. The position loé thead of the community is important, and
should be properly understood.

3.2 LEARNING OUTCOMES

By the end of this unit, the student should be &ble
e Explain the position of customary law on ownersbiigommunal lands

e Discuss the position of the head of the commumtythe control and management of
communal land.

3.3 CONTROL AND MANAGEMENT OF COMMUNITY LAND
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3.3.1° CONTROL AND MANAGEMENT OF COMMUNITY LAND

Please view this video:

https://www.youtube.com/watch?v=iobZKxy0tOE&pp=ygtkBsNDIx

In-Text Question
Who owns communal land under customary law?

The creation of communal land is not easily detagdi However, most traditional history of most
communities always traced their origins either tpaaticular family or individual who migrated
from a particular place, travelled over a long ahske to settle in the present site where the
community is now based. Some are acquired by catgins is by displacing the previous settlers
on the land and taking over the land as the owthergof. Upon settlement, the land is regarded as
belonging to the community as a whole and not tiopgrty of any individual. The Privy Council
confirmed this when the court observedAimodu Tijani v. Secretary, Southern Nigefl®21) 2

AC 399 that land belongs to the community, theagdl or the family, never to the individual. All
the members of the community, village or family éaan equal right to land. Coussey J. A
similarly noted inUdeakpu Eze v. Samuel Igbileghiel R 84426 (WACA) —

“there can be no quarrel with that statement ofauary tenure. As a general principle
it has been applied in numerous cases and in pdisigl as the learned judge did, that
the land belongs to the community and then, indiegion the evidence in this case, that
it belonged to the Nze community, he was not degarfrom the principles of native
customary tenure”.

Self-Assessment Exercise 1
‘Community land is only created through conquest. Land acquired by settlement belongs to the
individual settler.” How correct is this statement?

In managing communal land, the chief or head of ¢bhenmunity is traditionally and under
customary law the only legitimate person and auihdvaving the power to manage and control
the entire communal land. The legal position maptodlematic especially if it is viewed from the
English law perspective. This is so because; tHg similar institution or devise is that of the
trustee. However, the chief is not a Trustee asvknonder English Law. The most fundamental
difference between the position of the chief antrstee is that the Trustee is the legal owner of
the trust he holds, managing same in trust forbireeficiaries whereas the chief is not the legal
owner of the land, the land belongs to the comnyuaist a whole and never that of the chief. He
may however be called Trustee of the communal lana loose use of the word as simply the
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person in charge and control managing the land emalb of the entire community with wide
powers but accountable to the community. He catimertefore treat the community land as his

own personal property.

In Kuma v. Kumab WACA 1 Rayner CJ noted that “though all members of thernanity have

an equal right to community land, the chief or head of the village or family/community has
charge of the land and in the loose mode of speesbmetimes called the owner. He is to some
extent in the position of a trustee and as suclkishtte land for the use of the community or

family”

In-Text Question
How is the legal position of the community head different from that of a trustee?

It has been suggested that the position of the chidd be likened to that of a caretaker, who sake

care on behalf of the community. This may not berely true. The caretaker does not have such
wide powers of management and control that thef elxiercises, where a member of the community
who is not the chief acted as a caretaker, King@dnobserved that, “perhaps the term ‘caretaker’
is, strictly speaking, a misnomer, but it is a tevimich is commonly used in this country [Ghana] to
mean the member of the family, not necessarily ibad, who acts as agent of the family in

conducting its affairsRutterman v Ruttermaii937) 3 W.A.C.A 178

The chief cannot also be regarded as an ageheafdmmunity. Though, there may be a specific
appointment of the chief as agent of the commuiaityspecific purposes, he generally is not an
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agent. This is because, in the exercise of his pgwee is not mandated or directed by the
community, and the community are not regarded agptincipal, and cannot restrict or abrogate
his powers.

He, in fact, exercises ownership rights over almownity lands on behalf of the entire
community. The ownership of the land remains indbexmunity, but the exercise of the rights of
ownership is in the chief. Therefore — in the cak®nitola v Bello(1958) 3 F.S.C 53, the court
held that the head of Onisemo family in Lagos viesgerson entitled to the management of all the
properties of the family, to the possession osalth properties and all monuments of title relating
thereto. It follows, that it is impossible for tabemmunity land to be alienated without his consent
and participation. ImAgbloe v Sappo(1947) 12 WACA 187, the court held though that tihas
impossible for land to be legally transferred amgil title given without this consent. The chief is
the only proper authority within the community toeate land to members of the community or
outsiders. Any grant of community land to anybogyalny other person is not voidable but totally
void.

In terms of dealings with outsiders, only the chgeéntitled to collect tributes, rents, proceetls o
sale and compensation for community lands on beifdkfe entire community (seemodu Tijani v
Secretary of Southern Nigeria op. cit).

The chief is also the only and proper party in aatyjon for and on behalf of the community. He is
regarded in law to be in possession of all the Jamd no individual is allowed to maintain an
action on behalf of the community. Dragbade v Onitiju(1962) 1All N.L.R 232 the plaintiff
brought proceedings on his own behalf and on betfdltie Ifetedo community claiming an area of
land as communal property. The defendant enteradtermclaim wherein he brought a declaration
of title to the disputed land and also an injunttagainst the plaintiff and Ifetedo community. The
court held that, where a member of a class clamigtarest in the subject matter which is adverse
or repugnant to the claim of the class as a whoteinterest in the subject matter is not common
with that of other members of the class, and henedtier sue nor defend as their representative. In
the present day, a suit instituted/defended on Ibebla a community /family is usually
instituted/defended by the chief as first plaintiéfendant, together with the principal member or
elders-in-council as co-defendants (see the pai€dteri Holdings Ltd. V. Oluwa Family supra
before the Supreme Court
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Example Box 1
Parties to a Family/Community Suit (Oteri HoldingsLtd. V. Oluwa Family
(2021) 4 NWLR (Pt.1766) 334)

Oteri Holdings Ltd. - Appellant
V.

1. Chief Mukaila Kolawole Oluwa (The reigning Oluwalcdgos
and Apapa)

2. Dr. Akeem Oseni (Odofin Branch)

3. Mr. Jaiye Oluwa (Odofin Branch)

4, Alhaji Imam Ishola Akapo (Asalu Branch)

5. Engineer Waheed Bakare Oluwa (Asalu Branch)

6. Chief Nasiru Oluwa (Idewu Branch) Respondents
7. Prince Babajide Sumonu (Idewu Branch)

8. Mr. Abiodun Tijani Oluwa (Amore Branch)
9. Mr. Salisu Oluwa (Amore Branch)
10.  Alhaji Akeem Ototo (Faro Branch)

11. Dr. Mondiu Babatunde Sarumi (Faro Branch)
(For themselves and on behalf of the Oluwa ChiefiaFamily of
Lagos and Apapa)




It is important to note that the powers of the tkh@ugh exercised on behalf of the community is
not as a result of their mandate or delegated atyhblis powers are derived from customary law,
and he exercises this power as an inherent antuaétrof his position. It cannot be withdrawn,
limited or curtailedSee Odunsi v Ojoréll961) All NLR 283 where the Supreme Court held tha

is the inherent prerogative of a head of family wias been appointed or capped in accordance
with native law and custom to manage its propéafgnce, it is not competent for the family to
divest him thereof without his consent and trangféo somebody else. Where there is no duly
appointed chief or head, the community can depoéead its members to act as head and exercise
the powers of management of the communal propertyhiat is a different thing from appointing a
member to act in competition against the duly cdppead.

Self-Assessment Exercise 2

Chao Family of Ogida is made up of 4 branches —Blaach (headed by Chief A.B Cee
who also doubles as the Chao Family head), HechdBréheaded by Mr. F. G Hech),
Aye Branch (headed by Dr. B. C. Aye) and Oww braffeaded by Amb. M.N. Oww).
The family has sold a portion of its land to Mr.ddey Howard and you have been asked
to draft the deed of assignment.

State the parties to the assignment as you stiat¢hie Deed.

The above powers of the Chief notwithstanding, si@xpected to consult his senior chiefs and
elders-in-council before reaching any major decisend together they constitute the chief or king
in council. InKuma v. Kuma supraRayner CJ went on to add that the Chief or headaiahe
village/community cannot make any important dispasiof the land without consulting the elders
of the community or family and that their consentsinin all cases be given before a grant can be
made to a stranger. In some communities, the adtration of the village/community land is
vested in all the heads of families/family brancimethe village/community and the village head or
chief occupies a position akin to that of a fantigad in respect of family property (see Example
Box 1 above for instance).

34 SUMMARY

The position of the chief or head of the communstyot the same as the English institution of
trust as he is not strictly a Trustee though judiauthorities referred to him as such. He is it a
an agent of the community, but he stands in aiposiin the words of Nwabueze, of a manager of
the community land. Even, then the nomenclaturenahager may not be entirely correct as the
manager is an employee of his company, is entidlesbme form of emoluments in form of salary
or fees; and is totally under the control of higpémgers. The chief is not so subject - he is nad pa

any salary or emoluments, and he is not under ¢éiméra of the community or the people. The
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manager may be removed from office at any time Hey émployers but the chief cannot. The
Supreme Court in the case@flunsi v Ojoraheld that it is not competent for the family to mra

a chief properly appointed and capped in accordavitde native law and custom, without his

consent, Nwabueze observed that “The truth is that position of the chief in relation to

communal land is a peculiarly peculiar one, a uemgss which is borne out by the fact that
without the active participation of the chief, natright alienation of the land can be validly made,
notwithstanding that all the other members desaredi approved it”.

The chief is likened to the alter ego of the comityurHe manages, controls and generally is in
charge of the land for the benefit of the communiig allots land to all the members of the

community in need of land, he is the authority tibah sue and be sued on behalf of the
community, he fights for the community in termseofsuring that no part of the communal lands is
trespassed upon, and also ensures that proper neatfm® is paid to the community where the
communal land has been acquired by governmentnlsigres ultimately the equitable distribution

and proper use of the communal land.
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3.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
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The statement is not correct. Whether acquireddmgeest or settlement, under customary law
individual land subject of original title becomesfily land thereatfter.

SAE 2
1.
2.
3.

4.

Chief A. B. Cee (Family Head of the Chao FamilyOgfida)
Mr. F. G Hech (Hech Branch)
Dr. B. C. Aye (Aye Branch)

Amb. M.N. Oww (Oww Branch)

(For themselves and on behalf of the Chao Famiygitia)

AND

Mr. Mickey Howard -

\

> ASSIGNOR

ASSIGNEE
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MODULE2

Unit4: INDIVIDUAL RIGHTS IN COMMUNITY LAND
CONTENTS
4.1  Introduction
4.2 Learning Outcomes
4.3 INDIVIDUAL RIGHTS IN LAND
4.3:1 Right of Allotment
4.3:2 Right to Share in Communal Income
4.3:3 Right to Participate in Management of Comatlwand
4.3:4 Position of Strangers
44  Summary
4.5 Reference/Further Reading/Web Sources
4.6  Suggested Answers to Self-Assessment Exercises
4.1 INTRODUCTION

Every member of community in Africa and under custioy law has certain important rights
in the community which must be respected by thefcAnd enforceable by the individual
members of the community. All the powers of theetlare expected to be exercised for the
benefit of the entire community. While strangersymat be able to enforce any specific rights
in the community, the individual can enforce hights within the framework of customary

law.

In-text Question

For whose benefit does the Chief exercise his powers?

4.2

LEARNING OUTCOMES
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By the end of this unit you should be able to eixpla

e the rights and privileges of individual memberghed community
e the position of strangers in the community.

4.3 INDIVIDUAL RIGHTS IN LAND
4.3.1 RIGHT OF ALLOTMENT

Every member of the community is entitled to use ¢cbmmunal land. The chief must ensure that
every deserving member of the community is allotedarcel of land for farming, to build his
house thereon or other rights. &ena v. Kumé& WACA 1.

The member’s right does not depend on the pleasudéscretion of the chief. He is under a duty
to allot land to every member from the communatilarhe member is entitled to enforce this right
in court - Lewis v Bankolg1908)1 N.L.R 89. The court’s jurisdiction extenttds protection of
individual rights of members of the community. lietcourt discovers that any member is being
cheated, the court may order outright sale of &mel land or partition of the landjoke v Oloko
(1959) LLR 152). Once a portion of communal land Heeen allotted to a member of the
community, then he exercises all occupational sghéreon, to the exclusion of any other member
of the community. The chief can no longer allot g@me portion to another member of the
community, in effect; the individual member acqgsingermanent rights in the land. The rights
being permanent are actually ownership rights amdisheritable by his heirs. Seggbloe v.
Sappor(1947) 12 WACA 187. In the case Ofragbade v Onitiju (1962) 1 All N.L.R. 3R.was
held where land has been allocated to some indigdwithin the community land, that such land
are no longer the property of the community. Inhsaceas the allocation of community land to a
member confers ownership on the member.

Self-Assessment Exercise 1
a. According to the decision in Oragbade v. Onituju, after allocation to a community member,
land no longer belongs to ......c.cccceueee.
b. A member refused allocation of communal land may enforce his ............... in court.
¢. A community member to whom land is allotted may use it for .............

The effect of this is that the chief cannot makeimsistent grant of the communal land to members
of the community, where this is done the lattestatlent is void. The chief cannot revolve the grant
already made to a member of the community andloeatk to another member or strangers in the
case ofAdewoyin v Adeyeye (op. cahd alsoAsiyanbi v Adenij(1966) NMLR 106 the Supreme

Court held that the Oni of Ife could not grant laadceady enjoyed by a family to another person,
whether a member of the family or not, without adtisg the family, and that any such rule of

customary law will be rejected as being contrarpatural justice, equity and good conscience. In
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Agbloe v Sappor suprihe chief and principal members of the family werdered to pay damages
for trespass committed through unlawful entry ilated lawfully occupied by a member. The court
further directed that he is also entitled to injiimre to restrain any threatened interference, aral t
declaration of his possessory title.

The member of the community’s interest is akinhiat tof a tenant; except that he does not pay any
rent and cannot be evicted for any reason exceftdis that are totally criminal to the community
such as armed robbery, and other serious miscotitiaicthreaten the existence of the community.
Forfeiture is possible under customary law buarely resorted to.

4.3.2 RIGHT TO SHARE IN COMMUNAL INCOME

Apart from actual user, whatever income or prafilerived from communal land is the property
of the entire community. Income or profit may aecio the community in form of rents from
customary tenants, sale of communal lands, compgendeom government paid for acquisition of
community lands, etc. In effect the income is pa@dhe chief, who must give account of the
moneys to the community. The chief is entitled édulct all charges and outgoings, after which the
money must be shared amongst all members of thencaty.

Every member of the community has a right to sharthe income accruing to the community
from proceeds from the community land. If the clappropriates the money for his own personal
use, the members are entitled to ask for accournhefentire income. In the case ©kuro v
Anjorin (1946)18 N.L.R 45, the court entered judgment in favolieanember of a family for
account and payment of whatever is due to the meofhde family.See Archibong v Archibong
(1947) 18 N.L.R 117.

4.3.3 RIGHT TO PARTICIPATE IN MANAGEMENT OF COMMUNI TY LAND

The chief is obliged to inform the individual fagmiheads and important elders of the community
before taking any impendent step affecting the camty property.Kuma v. Kuma suptalhe
family head must also inform members of his familgo participate in decision making in the
community. The consent of the entire principal memlof the community is required before the
chief may take important decisions affecting thenownity land. It is also important that all
principal members must agree to a sale or dispostaf community land, where this is not done,
the sale is not void, but the members may challéingesale, and ask for account. However, they
cannot nullify the sale.

Self - Assessment Exercise 2

Mention 3 rights of members of the community.




4.3.4 POSITION OF STRANGERS

The communal land is exclusively for the benefittbé members of the community and not
strangers. A stranger interested in community lawagt apply for a grant of the land from the chief
or traditional authorities. The stranger cannotua®gownership of communal land, when granted,
he will remain a tenant of the community and thrarsier may only use the land for the purpose
for which the land was granted to him, which mayydre for farming purposes; and where the
stranger builds houses on the land, he remainsrasy tenant of the community.

4.4. SUMMARY

Individual rights of members of the community hdweg been recognized under native law and
custom. These are rights to allotments, incomeirsipand management of the communal rights.
The individual rights of the members of the comniyare legally enforceable rights, and assist in
ensuring that there is probity , transparency,diadourages cheating.

4.5 REFERENCES/FURTHER READING/WEB SOURCES
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International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess 2012
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Obi, “Ibo Law of Property” (1963).
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4.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
SAE 1

a. The community

b. Rights

C. farming, building or any other legal purpose

SAE 2

The rights of community members include

a. Right of allotment
b. Right to share in the communal income
C. Right to take part in management of communibpprty
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MODULE 3

Unitl: Creation of Family Property

Unit2: Management and Control of Family Property

Unit3: Nature of Members’ Rights in Family Property

Unit4: Alienation of Family Property

Unit 5: Determination of Family Property
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MODULE3

UNIT 1: CREATION OF FAMILY PROPERTY

CONTENTS
1:1  Introduction
1.2  Learning Outcomes
13 CRETION OF FAMILY PROPERTY
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11 INTRODUCTION

This module will focus on all aspects of family pesty under customary law. We have prepared
an instructional video which you will find very daefor all the topics under this module. Do click
on the link below to access the instructional video

https://www.youtube.com/watch?v=Xb-aykJcz1s

In this unit, we will focus on the creation of fdynproperty. The family is a very important unit in

customary law, and land is rarely held individudilyt collectively. As communal land holding is

diminishing in importance, family land holding isedoming more important and relevant in
Nigeria today. Communal lands as we have notedebo® normally allotted to the members of
the community, and such members have the righttamy and use them exclusively for their use
and benefit. Upon the death of the original allottee land is normally inherited by the children
and family property is created. There are five nva@tys by which family property may be created.
We shall examine these and also the legal posdfograndchildren, slaves and domestics with
regard to family property.

1.2 LEARNING OUTCOMES

By the end of this unit you should be able to
¢ Define ‘family’
e Explain how family property is created

e Discuss the position of grandchildren, slaves andebtics with respect to family property

1.3 CREATION OF FAMILY PROPERTY

131 DEFINITION OF FAMILY

Dr. Elias described the family as the smallestaaanit in the body polity. A family is generally
regarded as the man, his wife or wives and child@mldren are both male and female children.
Strictly, brothers, sisters, cousins do not formmhers of the family\suberu v Sunmond957) 2
FSC 33.




In terms of family property under native law andstoum, the family property is that property
belonging to the family as a unit. It is, in itsatdorm, undivided interest in land. Until it is
determined continues to be held jointly by therenamily as a unit.

For purposes of determining who has an interefrinly property, membership of the family does
not take cognizance of the extended family membersssence, the members of a family that can
inherit their father's land are the collective meardbof the family who can lay claim to the joint
ownership of the family property. However, ownepsbf family property as we will soon see may
depend on the manner of creation and intentioh@briginator of the family or the original owner
of the family property. Selezianya v Okagbu@d 963) 1 All NLR 352.

In-Text Question

How does the legal definition of ‘family’ differ from the dictionary definition of ‘extended family’?

In cases where the family property was created itly the persons mentioned in the will even if
they include outsiders, will constitute the famdyd are entitled to the family property. In
Sogbesan v Adebiyil941) 16 N.L.R 26, a testator devised his prgpéost be held as family
property and appointed his brother as the headheffamily. The court held that the family
included his brothers and sisters and their desgcgnd The judge explained that “it would be
contrary to the conception of native law and cusammvell as good sense to appoint a person who
himself is given no interest in the property to asthead of the family”. In cases where specific
names of children are mentioned amongst all thiglreim, then only those children mentioned and
their descendants will be entitled to create tineiliaproperty.

The above definition of family notwithstanding, eritance rights differ from place to place. As a
general rule, a widow cannot inherit her late hastmproperty and therefore does not form part
of the members of the deceased husband familjemast, Ibo customary law excluded daughters
from inheriting family land. Seeopez v Lopef1924)5 NLR 50. The said custom was declared
contrary to the Section 42 of the Nigerian Consbtuand therefore void in the seminal case of
Ukeje v. Ukej€2014) 11 NWLR (PT. 1418) 384. The principleUkeje v. Ukeje suprhas been
enacted into law in some States where customaryptawented female children from inheritance.
See Rivers State Prohibition of the Curtailmenimen's Right to Share in Family Property Law
No 2 of 2022. See also Female Persons Right ofitahee of Property Law 2022 of Abia State.

Self-Assessment Exercise 1 95

Assuming that there is no law in your state which specifically guarantees the
right of female children to inherit family property, what authorities would you
rely on in challenging a custom in your village which seeks to disinherit female
children?




1.3:2 CREATION OF FAMILY PROPERTY
There are seven ways family property may be credieely are as follows:

A. INTESTACY
This is also known as creation of family properyydperation of law.

Intestacy occurs when a person dies without leaaimgll. Where a land owner dies intestate, the
land is naturally inherited by his children undextive law and custom, and thereby becomes
family property. Se¢ewis v Bankol¢1908) 1 NLR 89. IrMiller Bros. v Ayen(1924) 5 NLR 42,
property acquired under English law of fee simpésweld to become jointly held family property
under customary law following the death intestdt¢he landowner leaving three sons. See also,
Ogunmefun v Ogunmefh931) 10 NLR 82.

It is immaterial whether the deceased landowned aving only one issue, the land will still be
constituted as family property. This was the decisin Abeje v Ogundaira(1967) LLR 9
Olawoye has criticized this decision on the bas# & family property connotes joint ownership,
and therefore cannot arise where there is a saleH®vever, Smith supports the decision and has
argued that the position taken by Olawoye is unfi@aghand should be ignored because a family
property is not founded on the existence of one $@ir, many or no child at all. Instead, the
conditions for creation of family property by intasy are,

(1) that the land owner died intestate and

(2) that his estate is governed by native law arsdam

Accordingly, once those conditions are met the ertypdevolves on his children as family

property.

The position taken by Smith is preferred becauskeunative law and custom, land is regarded as
inheritable property not only belonging for the usk the current generation, but also for
generations’ unborn belonging to the family. Tharent generation of children is therefore
holding land in trust and as a sacred object feirtbwn use and generations after th8ee
Olowosaga v Alhaji Adebajo & others (1988) 4 NWDR 88) 275

In-Text Question
What are the conditions for creation of family property by intestacy?
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B. WILL

A testator may create family property by specificaitating in his will that he wishes to create
family property. This is by declaring in his wilidt his property be held on his death jointly by hi
children as family property. In the caseFoank Coker v George Coker & 0($938) 14 N.L.R 83
one Edward Foster in his will made the followingjbest of his dwelling house which was situated
in Lagos — “I leave and bequeath my present dwgliouse to the whole of my family or blood
relation and their children’s children throughountlacannot be sold for any debt or debts that may
be contracted by any of them, but at present thuséaghould be occupied by my grandson Nath
and my son Edward subject to the approval of myetaes or otherwise...... " The house was sold
by order of court and the suit was to determine vghentitled to share in the proceeds of the sale.
The court held that the intention of the testataswo make his dwelling house a family house,
following the Yoruba custom and so that conseqyehtise entitled to share in the proceeds of its
sale were those of his descendants entitled uhderustom to reside in the premises at the time of
sale. Similarly in Jacobs v Oladunni Bro$1935)12 N.L.R 1, the testator devised land acquime
fee-simple to his four children with specific ingttions that the property was to be retained as
family property according to the native laws andtoms and usages prevailing in Lagos. It was
held that family property (and not an English teryaim-common) had been created with each
individual family member holding a joint intereshieh could not be severed.

Note that, beyond terminology used in a will, treurt would usually consider whether or not
creation of family property was actually the inientof the testator. Hence ineGrge v Fajore
(1939) 15 NLR1 where a will devised a house to wegbersons as ‘tenants in common with
prohibition on alienation, the court held that mhibition outweighed terminology and agreed
that family property had been created under custpiaav. See als&haw v Kehinde (19473
N.L.R.129where it was held that the testator had creatdfé @state in favour of his son but that
since such estate was unknown to customary lawpribygerty will revert to family property upon
the death of the soSee als®Branco v. Johnso(iL943) 17 NLR 70
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Self-Assessment Exercise 2

With reference to decided cases, explain why the court jettisoned the English terminology used
in a will, in favour of customary law.

C. CONVEYANCE

Family property may be created by conveyaimter vivos Where a land owner (whilst still alive)
confers title to his property on nhamed membersisffémily by Deed with a declaration of his
intention to create family property in the namedmbers, family property is thereby created. One
of the first known cases where family property wesated by conveyance@&wa v. Otun(1932)

11 NLR 160. In that case one Asosi died intestatbout issue. Upon his death, his household
servants succeeded him in title under customary k& head servant subsequently received a
crown grant of the land to himself only. Upon theath intestate of the said head servant, his son
Adekanbi, to whom title passed as heir under Ehglesv executed deed of trust effectively
acknowledging the other domestics as joint bersies together with his late father's
descendants. Similarly in the case@ibwosago v Alhaji Adebanjo & othe($988) 4 NWLR (pt
88) 275, the family conveyed by Deed of grant paotdand to eight people who were children
and grandchildren of the land owner, the land wabssquently sold to the plaintiff, the
Respondents relied on the Deed of grant; it wad tiet the Deed created family property. The
court also explained that to qualify as family lamdwill be necessary to identify not only the
origin of the land by also its status.

------

B

gnveyance . .

V.o :: =

eman

Sample deed of Conveyance
In-Text Question
What instrument is used to create family property by conveyance inter vivos?

D. PURCHASE OF LAND WITH FAMILY FUNDS

Where land is purchased with money belonging tddhaly, a family property is thereby created.

In the case ofNelson v Nelson(1951) 13 WACA 243 the Nelson family decided to useney

paid by government as compensation for acquistiofamily property to another parcel of land.

The conveyance was done in favour of the familydhag&English form. The family head thereafter

sold the land to a third party. In an action toasatle the sale, the court held that the landnslya
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property notwithstanding the form in which it wasngeyed. Also irDosunmu v. Adod¢1961)
LLR 149, the court held that land purchased on lhetha family, albeit vide deed of assignment
in the name of the family head, was family propeatyd therefore subject to native law and
custom.

E. DECLARATION

Where a land owner during his lifetime decides ¢sighate his land as family property for the
benefit and enjoyment of members of his family oféynily property is thereby created. In some
cases, such declaration could be a dying declarago a declaration by a landowner on his death
bed that his land be designated by family propdrtyAyinke v. Ibidunni (19594 FSC 280 the
court agreed that disposition of properties coddhiade under native law and custom by a dying
declaration made in the presence of witnesseswithstransfer of land under customary law, such
declaration is however not automatically acceptedalid without proof that it was made. Such
claim is established by the evidence of crediblm@sses who were present and can attest to the
declaration having been made. &&lo v. Akinlodu(2012) 9 NWLR (Pt. 1305) 370.

F. CONQUEST

Family property may also be created by conquesteid/there is only one particular progenitor,
(usually a hunter or warrior) who fought and congdethe original settlers and chased them from
the land n time past, upon his death, his childwdhinherit under native law and custom, and
thereby a family property is createflee Mora v Nwalugi1933) 1 WACA 278 Kuma v Kuma
(1934)2 W.A.C.A 178
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G. SETTLEMENT

Family property is also created by first settleméfthere the original land owner was the first
settler on land, upon his death the property welalve upon his children under native law and
custom. The property therefore becomes family ptgpén the case ofdundun v Okumagba
(1976) 10 SC 22the Supreme Court accepted the finding of the loveent that the family that
was able to prove that their ancestor first setbiedand created family property and the family are
the owners thereof. See aldgala v. Awodele & Ors(1971) NMLR 127 Ekpo v. 1ta(1932) 11
NLR 68.

1.3.3 POSITION OF GRANDCHILDREN

As we have discussed above, the family includeyg tm man, his wife or wives and children.
Family property therefore belongs only to the fanut those who can inherit the property of the
deceased under native law and custom, or otheragisgiscussed above. Therefore, as a general
rule, a grandchild is not entitled to any sharel uiné death of his own parent, and then he cgm ste
into their shoes. In the case lofwis v Bankole suprthe court held that a grandchild could not
demand as of right a portion of family land for Idiig. See alsdalogun v Balogur{1943) 9
WACA 78.

Note: Where family property is created by will, conveyanar declaration with a grandchild
specifically mentioned as a member, the grandahilidoe entitled to a share of the said property.

1.3.4 SLAVES AND DOMESTICS

Slaves and other domestic servants, no matter bog/they have stayed in the family are not part
of the family. They are therefore not entitled tty ortion of family property. The Supreme Court
in the case of @airman, L.E.D.B v Fahn (unrep FSC 140/621 16/3/683erved that slaves and
domestics were their masters’ chattels and wemgbb/es the object of inheritance. One may need
to separate domestics from the observation of tn@eBne Court. This is because domestics are
mainly working for their master for a fee or rewawdhile the slave is entirely the property of the
owner. The slave may in fact benefit from familpperty of a landowner where the owner includes
the slave or domestic in his will or declaratiore®abiri v Gbajumo(1961) 1 All W.L.R. 225.

You will recall that we mentioned the caseG@iva v. Otun supravhere domestic servants inherited
the estate of their master who died without an.hEvat was possible because the property in
guestion was not family property. Indeed there wadamily to speak of since the deceased died
without an heir.
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In-Text Question
Differentiate between inheritance by domestic staff in Giwa v. Otun supra and the position of the law
concerning inheritance of family property by slaves and domestics.

14 SUMMARY

The form in which a family property is created vad#itermine the status of the parties in relation to
the property. Family property is owned by the faméls a unit and does not belong to the
individual members. A party who asserts that a eriypis family property must be able to prove

when and how the property was converted from imldial ownership of the land holder to that of

his family. Seeekpo v. Ita supra.

There are seven different ways by which family by may be created. Anyone who desires to
prove that he holds land by virtue of family holglimust be able to prove the manner of creation
to the originator of the family. Outsiders cannlaim any right to family property. Grandchildren
and extended family members are also excluded sithey are mentioned by the originator of the
family by will or declaration.
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1.6 SUGGESTED ANSWERS TO SELF ASSESSMENT EXERCISES

SAE 1
Section 42 of the Constitution guarantees freedom gender based discrimination

Ukeje v. Ukeje

Mojekwu v. Mojekwu per Niki Tobi JCA

SAE 2

The courts considered that, terminology notwithdiiag, it was the intention of the testator to cedaimily
property and not tenancy in common.

Jacobs v Oladunni Brog1935)12 N.L.R 1

George v Fajorg1939) 15 NLR1
Shaw v Kehinde (19478 N.L.R.129
Branco v. Johnso(i1943) 17 NLR 70
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MODULE 3

UNIT 2: MANAGEMENT AND CONTROL OF FAMILY PROPERTY
CONTENTS

2.1 Introduction

2.2 Learning Outcomes

2.3 MANAGEMENT AND CONTROL OF FAMILY PROPERTY

2.3.1 Family Head
23.2 Status
2.3:3 Management and Accountability

2.34 Principal Members

24 Summary

2.5 Reference/Further Reading/Web Sources

2.6 Suggested Answers to Self-Assessment Exercises
2.1 INTRODUCTION

Ownership of family property is joint and indiviggb The family itself may comprise of large
number of children who may be spread all over thentry. There is need to determine or appoint
someone or some of their members to represent themegotiations on the family property, to
generally administer the properties, to equitaldyednine how best to share the family property
amongst them in order to appropriate the greatmstfit for all the members of the family. In this
unit we will focus on the person (family head) wtarries out these functions and those he/she
may need to work with in management and decisiokimggthe principal members).

The status and duties of the family head are cuitdar to those of the community head/chief. We
discussed them in Module 2 of this course mateyial may do well to refresh your memory on
them. You may also wish to view this video again.
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https://www.youtube.com/watch?v=Xb-aykJcz1s&pp=yaiHBsNDIx

2.2 LEARNING OUTCOMES

By the end of this unit you should be able to eixpla
¢ the status and duties of the family head
e the accountability of the family head
¢ the responsibilities of the principal members & thmily.

2.3 MANAGEMENT AND CONTROL OF FAMILY PROPERTY
2.3.1 THE FAMILY HEAD

The management of the entire family property igdee@sn the family head. He holds the property
as ‘trustee’ on behalf of the family. SBassey v. Cobham & Qr§l924) 5 N. L. R. 90The use of
the word ‘trustee’ is not the same as the trusteuriehglish Law. He stands adter egoor
representative of the family in the administratafrthe family property. The position is a delicate
one under customary law. This is because he isheobwner of the family property and he does
not have the power to deal with the family propeasy his own. In fact as regards the family
property he does not have a better or greater tigint any other member of the family. He cannot
alienate any part of the family property withoué tbonsent of the family members. Semvis v
Bankole supra

In-Text Question
How is the status of the community head similar to that of the family head?

The family head under Native Law and custom isdlidest member of the family. Upon the death
of the originator, the eldest male child called waalu’ in Yoruba native law and custom becomes
the family head, and upon his death the most semémnber will succeed him. It is noteworthy that
Yoruba native law and custom also recognises hgadsla family by the oldest female child. In
Lewis v. Bankol€1909) 1 NLR 80 it was held that a Lagos womanlcde head of the family if
she is the eldest and the others who are junibetcare female. IAdejumo v. Ayantegh@d989)

All N.L.R 468, part of the Plaintiff's unchallengexvidence of root of title was that one Madam
Asimowu Ayankunle of the Bilewu branch was heathef Omosowon Family.

Under Benin native law and custom, the eldest rmatecalled ‘Omodion’ also steps into the role
of the family head upon the death of the origina8milarly, under Igbo native law and custom,
the eldest son is called ‘Okpala’. He also steps ihe role of family head upon the death of the
originator and upon his death his children willlase the headship. Where over time one family
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grows and splits into several branch — each reptiegea direct descendant of the originator, the
head of the most senior branch of the family istledtto control and administer their joint family
land.See Ngwo v Onyejena (1964) 1All W.L.R 352.

.\ .t'. ; P S
Igbo family picture showing the family head (ceitr

Headship of the family by the eldest son is by trighder most customs. However, there are
exceptions in under various customs. Among thesefik Cross River State, it is recognised that
the eldest son may require the support of otherlyamembers to succeed as family head. Hence,
the family may decide to elect any of their membiketisey do not want the most senior member to
become the head of familgeeEwa Ekeng Inyang vs. Effanga Ekeng Ita and @€59) 9 N. L.

R. p. 84InInyang v 1ta(1929)9 W.L.R 84Berkeley J. stated

“....it is certain that the headship of a house bglas of right to the senior male member of
that house. But he took it at his peril. If heddilto find support within the family only two
courses were open to him. Either he went into eilelse he stayed and was put to death.
In either case the succession to the vacancy dedau the next Senior Male, if he choose
to take it up...”

Among the Qua tribe (second major tribe) of CrosgeRState, the head of the family may be
appointed by the senior members of the maternaiivek of the deceased whether of or not, the he
has surviving children.
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In-Text Question
How do the Efik/Qua tribes of Cross River State differ from other customs with respect to headship of the
eldest male child by right?

In some cases, the wish of the originator of tmeilfawill be respected if he nominates any other
person apart from the eldest member of his fan8lge Sogbesan v Adebiyi (Supraéhere is
usually no formal requirement for appointment af tamily head. As soon as the originator of the
family dies, the eldest son naturally takes contsaimetimes without any formality; he calls
meetings of all the children, he chairs the mestidge represents them and gives reports etc. in
other cases, there is a formal presentation ofhied by elderly relations to other sons and
daughters, and he is thereafter acknowledged dsetha of family.

Self-Assessment Question 1

Mention the exceptions to the rule that headship of a family belongs to the eldest son by right.

2.3.2 STATUS AND ACCOUNTABILITY

The true position appears to be that, as the phlyaiter egoof his family, the head of family is
the proper person to exercise the ownership rigintehe family, subject to the individual rights of
the members. He represents the family with resjoettte exercise of these rights. Once the title of
ownership is clearly separated for the exercisthefrights and powers to which it gives rise, the
position of the head of family can then be peragiwveits true perspective. The former is vested in
the family as a quasi-corporation while the latelobgs to the head of family. Clearly, the powers
of the head of family over the family property &edd and exercised by him not as the individual
or absolute owner, but as a representative or nearniag the family. Because he stands in a
representative capacity only, he is required tor@se the powers solely for the benefit of the
family only. He is not expected to make any prafit special benefit for himself without the
consent of the family to the family who is claims tepresent. He must therefore be held
accountable for all rents, profits and other beésedr money collected on behalf of the family in
respect of family property, in the caseAKande v Akanh(1966) NBJ 86Somolu J. observed as
follows:

“These days, it is my view that it has become areptable part of the duties of heads
of families, especially where they hold large fanproperties in trust for the family,
with the possibility of them having a large sumsaaeesult of the sales of portions
thereof. To keep account of all the transactionsrder to let the members see the true
position at all times and to justify their confiden In my view, | hold as a matter of
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law today that it is far better to impose restans on the heads of family by making
them liable to account, even strict account thadajothem open to temptation by
unnecessary laxity in the running of family affaigich inevitably follows non-
liability in that respect. To hold otherwise will .open the flood gate of fraud,
prodigality, indifference or negligence in all fasrand will cause untold hardships on
members of the family especially the younger mesiber

Quite clearly, it is the duty (in fact responsityijiof the family head to represent the family Ih a
transactions on behalf of the family. However, telvar, income is received belongs exclusively
to the family, and he is under a fiduciary dutyatount for all monies collected on behalf of the
family. The members can sue to ask the head oflyaimiaccount for whatever he collects on
behalf of the family. In the case @suro v Anjorin(1946)18 N.L.R 18a member of the family
successfully maintained an action against the fahelad to account for all rents collected for the
family from family property. Similarly in the casd Achibong v Achibon§1947) 18 NLR 157
The learned judge Robinson J observed, on the gowfahe family head and his duty to account,
that:

“He is given considerable latitude, but his actiansst be capable of reasonable
explanation at any time to the reasonable satisfacf the members of a sub-branch of
the House. He cannot treat House money as his hwnis his own, he can throw it
away or misuse it. He cannot do that with House egoif he thinks reasonably it is a
good cause and for the good of the House. He sluautdinly keep accounts and work
on some rules, either laid down by himself or praéy after consulting with the heads
of the House”.

In the case oOdunsi v Bolajilunrep. Suit IK/70/62 High Court Ikejahe court held that a family
head who received $100,000.00 compensation monepetialf of the family must be held
accountable, he observed that having failed to ¢fneefamily members their fair share, of the
money, having not disclosed the exact amount ofrtbeey to the family, he must account for the

whole money to the family.

Self-Assessment Exercise 2

To whom is the family head accountable and for what?
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In Ghana, the principle used to be that neithehiafanor the head of family can be held for
account either of state funds or family funds; ewdrere he is found to have misappropriated such
funds, the appropriate action will be to remove flrmily head. Seébude vOnome (1946) 12
WACA 102 Fyun v Gardiner 1953) 14 WACA 260. See also Alienu, Customary Lavwshana
p.137. The above is no longer the position. Byuarrbf the Head of Family Accountability Act
1985, the family head is now accountable to theilfafor family property within his control or
custody, and is required to take and file an inegnof the family property. Where he fails to
render account or file an inventory, any family niiemmay apply to court for an order compelling
the family head to do so. However, such applicatihonly be entertained if the court is satisfied
that the applicant has taken steps to settle thitemwaithin the family but failed on all such

attempts.

In-Text Question
What is the present rule on accountability of chiefs/family heads in Ghana and how does it differ from the
previous position under customary law?

2.3.4 PRINCIPAL MEMBERS

The principal members of the family are the regpeceldest members of each branch of the
family where the family is a polygamous family. tase of monogamous family, then all the
children are principal members of the family andmuphe death of any child then, his/her eldest
child or anyone nominated by the family succeedghasprincipal member representing that
branch of the family. The principal members are ontigint in the administration of the family
property. They must consent to any decision byfdhaly head in respect of family property. The
family head accounts to them and also passes usé&uination through them to the entire family.
In some cases, junior members of the family magdsepted to join as a principal member, and he
will be allowed to sign documents or behalf of tAmily. SeeEsan v Farq1947) 12 WACA 135.

Self-Assessment Exercise 3

Differentiate between the principal members of a monogamous family and that of a
polygamous family
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2.4 SUMMARY

The family head is the eldest member of the famalyognized or appointed to manage the family
property. He is also accountable for any moneyivedeon behalf of the family. He carries out the

administration of the family property for and orhba# of the family strictly and is not expected to

make any secret profit. He does this with the conaad cooperation of principal members of the
family.

The family head is a very important person in thmify structure, and is the only representative
and administrator of the family property. He is tluece, andalter egoof the family. He however,

is not the absolute owner of the family propertyt be is a part owner, and as the manager,
whatever proceeds he makes from the family propargt be accounted for strictly. He holds his
power over the family property for and on behalfleg family.
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2.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1
- Among the Efiks and the Quas of Cross River stdie,family members may elect someone
other than the eldest male child to head the family

- Among the Quas, senior members of the family elagt someone from the deceased person’s
maternal relatives as family head despite the dsckbeing survived by children.

- The originator may, before his death, appoint sone other than the eldest male child to take
over as family head upon his death.

SAE 2
The family head is accountable to family membersafbmonies received on behalf of the family
or in respect of the family property in the couosdis management of family property.

SAE 3

In a monogamous family all the children are priatimembers whilst in a polygamous family the pioati
members are the eldest child of each branch diindy.
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MODULE 3

UNIT 3: NATURE OF MEMBERS’ RIGHTS IN FAMILY PROPERT Y

CONTENTS

3.1  Introduction

3.2  Learning Outcomes

33 NATURE OF MEMBERS’ RIGHTS IN FAMILY PROPERTY

3.3.1 Members Rights in Family Property

3.3.2 Improvements on Family Land

3.4  Summary
3.5 References/Further Reading/Web Sources

3.5 Possible Answers to Self- Assessment Exercises

3.1 INTRODUCTION

The members of the family are not without rightsthie family property. Though all powers of
management and control reside in the head of farthlgy are expected to be exercised for the
benefit of the members of the family. The beneditsruing from the proper management of the
family property are true rights of the members. Tdmaily members therefore could enforce these
basic rights in court of law as enforceable rigimger customary law.

You will recall that we looked at members’ rightsaommunity land in Module 2 Unit 4 of this
course material. Family members have similar righteu will therefore find the lesson on
community members’ rights useful. You may wish t lgack to Module 2 and refresh your
memory.

3.2 LEARNING OUTCOMES
By the end of this unit you should be able to eixpla

¢ the rights of the members of the family in familpperty
e how law treats improvements made by members toygmoperty.
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3.3 NATURE OF MEMBERS’ RIGHTS IN FAMILY PROPERTY

3.3.1 NATURE OF MEMBERS’ RIGHTS IN FAMILY PROPERTY
A member of a family has the following rights imfély property:

A. RIGHT TO ALLOTMENT FROM FAMILY LAND

A member of the family is entitled to be allottegh@tion of the family property for his exclusive
use and enjoyment. He may build his house on thé & well as farm on it. Once the land is
allotted to him he holds the land to the exclusadany other member of the family. A member’'s
right over family land is only limited to land atlated to him and is not expected to enter into or
takeover land that has not been allocated to heaL8wis v Bankol€1908) 1 NLR 81. A member

is entitled to exclusive enjoyment of his allotmémt the purpose for which it was granted, and
any attempt by the head of family to disturb higeggenjoyment may be actionable in tresp&es
Agbloe v Sappor supra.

With regard to his allocated land, a member’s stagunot however that of ownership, but in actual
fact he stands in the position of a tenant on déimel.| The only difference is that he does not pay
rent, his tenure is not determinable and his céidwill inherit the land after his death. If
inheritance of the allocated land is not convenigrd family may re-allocate another portion to the
children. However, it is clear that a member’s tigth live, farm and enjoy the allocated land
cannot be disturbed even by the family. The memfweey therefore go to court to compel the head
of family to allocate family land to him. Séanodu Tijani v Secretary Southern Nige{l®24) 4
NLR 18. InAjobi v Oloko(1959) LLR 152, the court ordered a partition whiénwas discovered
that the family head had refused to allocate lansbime family members.

A member cannot sell or dispose of the land alkxtabd him from the family property as he only
has right of use. He cannot also use the land Hateral for his personal deb&ee Jacobs v
Oladuni Brothers(1935) 12 NLR 1. Furthermore, the member cannot\\bl, pass the family
property to persons who are not his heirs diredity.the case ofOgunmefun v Ogunmefun
(1931)10 NLR 82wvhere a testator devised her share in her famdpenty to certain relations, the
disposition was held void.

In-Text Question
How is an allottee of family land different from a tenant?

B. RIGHT TO SHARE IN INCOME ACCRUING FROM FAMILY PR OPERTY

The income and profit including tributes, rentxqareds of sale of family property, compensation
for compulsory acquisition of family property frogovernment and all other income derived from
family property belong exclusively to the familydars not the personal property of the family
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head. Therefore, such income must be shared amaiigstembers of the family. Though the
family head is allowed to deduct all his expengesnfthe income before sharing and in some
cases he is allowed the biggest share, each memlastitled to his share of the income. See
Apoeso v Awodiy#1964) NMLR 8 The family head or anyone delegated by him is tgbtr
person to receive the income on behalf of his fandifterwards he must account for the money, as
he stands in a fiduciary position to the family, tennot appropriate the funds for his oven
personal use, if he does not then the family istledtto demand for an accour§ee Osuro v
Anjorin (1964)18 NLR 45.

In-Text Question
Why should the family head account for monies received on behalf of the family?

C RIGHT TO PARTICIPATE IN THE MANAGEMENT OF THE FAM ILY LAND

This is similar to the right of the member of th@ymunity in the communal property. In the case
of the family, the family head is not expected tlonanister the family property solely on his own,
or treat the family property as his personal propdre must consent with the principal members
of the family who must give their consent to impmittdecisions like alienation of family property
or sharing of income accruing from family propertje principal members also are required to
inform all the members of their own branch of teenfly about important decisions for their input
too, where the family head refuses to obtain thesent of the principal members of the family
such decision or transaction may be held voidabikeainstance of the members of the family. See
Adedibu v Makanjuolg1944) 1All NLR 39 Aderawo Timber Company v Aded{963) 1 All
NLR 429

D. RIGHT TO ACT WHERE THE FAMILY HEAD REFUSES TO AC T

The court has held in serves of cases that whertathily head refuse or neglect to act especially i
cases where he ought to file action in court t@eddffamily property, the member of the family way
action its behalf. SeBassey v Cobha(924) 5 NLR 92

Self-Assessment Exercise 1

Discuss the rights of members in family property

3.3.2 IMPROVEMENT ON FAMILY LAND

Family property will not cease to be so merely lseathe member has caused improvements to be

made thereon with his own resources. The familperty is allotted to individual members of the

family for the purpose of building and/or farmingwever the title to the land does not thereby

pass to the member. He owns all the improvementiemath his resources but the title remains

that of the family. He may in fact alienate the mmwement and the buyer will be expected to
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remove the improvement from the family land. In tase oBassey v Cobham (suprahere a
member of the family had used his own money toaratimarshy family land, the court held that
the land still remains that of the family. Simijain Shelle v Asajor{1957) 2 FSC 65the
member of the family replaced the old thatch robthe family house which she occupied with
corrugated iron sheeting, it was held that shendidthereby become owner of the house. Jibowu
Ag. C.F. explained the position of the law thus:

“The person who lives in a family house is expedtekieep the place in good state of

repair in order to make the house habitable or nmmmfortable for him, the
occupier”.

It is clear therefore that spending extra resoummesfamily property does not confer special
privilege or right on the member beyond the rightne family; as the family remains the allodial
owner thereof.

In-Text Question
Who owns improvements made with a member on family land?

Consequently, the family is entitled to recovergassion of the family land allocated to a member
who mortgage same and is to be sold by court omlezxecution of a judgment debt. See
Omolodun & Others v Olokudd 958) WNLR 130 See alsdSalako v Oshunlamil961) WNLR
189 Santeng v Derlew&l1940) 6 WACA 52(this was a decision on customary law of Ghana
where the court held based strictly on justicehef¢ase that any member who built on family land
becomes the owner of the land and can pass teertithis will). In summary; the ownership of
family land will remain that of the family in spitd improvements made thereon by the allottee.

Self-Assessment Exercise 2

The quic-quid rule portends that the owner of land owns improvements thereon. To
what extent is this applicable to improvements on family property?

3.4 SUMMARY

The rights of members of the family in respect ainfly property is safeguarded and perfected
under customary law. They have the right to becalied family land, share in the income from

family property, be part of the management of thmify property and also intervene in the

management in cases where the family property islatand the family head has refused to take
action. The member may improve the family propettycated to him but that does not translate to
ownership if he continues to reside in the familgperty.
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3.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
SAE 1

Right of allotment of a portion of family land

Right to share in family income

Right to take part in the management of family grop

Right to act in the interest of the family if thenfily head refuses to do so

SAE 2

The rule does not apply. While the family remaine &llodial owner of family land, improvements maute
family property using a member’s funds belong ® tiiember. The member may take them off the larslor
them to a third party who can take them off thellan
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MODULE 3

UNIT 4: ALIENATION OF FAMILY PROPERTY

CONTENTS

4.1 Introduction

4.2 Learning Outcomes

4.3 ALIENATION OF FAMILY PROPERTY
4.3.1 Alienation of Family Property
4.3.2 Head of Family
4.3.3 Member of Family

4:4 Summary

4.5 Reference/Further Reading/Web Sources

4.1 INTRODUCTION

It has never been the practice in the olden dagdi¢oate land under customary law. Land is seen
as inalienable, and the present owners hold itust tfor future generations. Non-members of the
family are not allowed any access to family propdrowever, in some cases, there may be gift of
family land to close relatives or allowing custosnaenants where the land is so vast and the
family believes such will be in the interest of flaenily. However as time goes on, the practice has
developed that the family may alienate family laag transfer all their interest to third partikes.
the case oDloto v Dawodu (1904) 1 NLR 58wasobserved that

4.2

“If the family is absolute owner of land there istining to stop the family if the
head and all the members agree, from transfernaddtality of their interest in
it. It is a question of the nature of the grantasvhether they meant to transfer
their entire interest in the piece of land or oalgart of such interest”.

In effect, where the family has agreed and consetai¢he sale or alienation of their interest in
family land, then nothing sops them from being aoledo so and machinery for passing a
valid title by the family of family property.

LEARNING OUTCOMES
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At the end of this unit the student will be ablestglain the mode and machinery for the alienation
of the family property, the role of the head of ftnand other members.

4.3 ALIENATION OF FAMILY PROPERTY
4.3.1 ALIENATION OF FAMILY PROPERTY

As we have discussed above, the family propergxdusively and absolutely that of the family
and only the family can sell or otherwise alientie family property to third partieSee Alao v
Ajani (1989) 4 NWLR (pt.113) 1The concerns of the law is to ascertain when, hamg

modalities for transfer of valid title by the familo 3 parties, or how can therdf.-party acquire a
valid title from a family, and where there are catipg interests what rules of priority will be
applied to the transaction. The family being a lgrantity, it can only act through its accredited
representatives and agents. The proper persorfdhete transfer validly any interest in the family
property is the head of family and the principahmbers of the family.

The head of family must join in the conveyance amily property with the consent of the
principal members of the familyAgbloe v. Sappor (suprayhere the head of family and the
principal members of the family do not consent fougported sale or transfer of family land, the
sale isvoid ab initio. The position of the law has been established beytmibt in the case of
Ekpendu v. Erika1959) 4 FSC 79See alsoLukman v Ogunsus(1972) 1 All NLR (pt.41)
Mogaji v Nuga(1960)5 FSC 107An example of parties to an assignment of famihgle provided

in Example Box 2.

Example Box 2
Parties to an Assignment of Family Property (with &emale family head)

DEED OF ASSIGNMENT
BETWEEN

Madam Funke Folawiyo (Family Head)

Mrs. Ona Garuba (Principal member)

Dr. Faith Emeke (Principal Member) Assignors
Miss Olatunde Gbogbolowo (Principal Member)

(For themselves and on behalf of the Gbogbolowoillyam

AND

Ambassador Kunle Folarinwa Assignee

117



In Text Question
Who are the accredited members of a family?

4.3.2 RULES ON ALIENATION OF FAMILY PROPERTY

Where the principal members of the family alierthie family property without the consent of the
family head, the sale is void. The principal memsbef the family are on their own incapable of
passing any valid title in the family property wotkt the concurrence of the family head where this
is done the sale is void, and of no effect whatsgawo title is passed and no interest is transflerr
See Ekpendu v Erika (supra).

In cases where the head of family alienates thalygonoperty without the concurrence of the
principal members the sale is voidable. It is vbidat the option of any member of the family. In
the case oEsan v Farg1947) 12 WACA 135the court held where the principal members of the
family opposed a sale by the head of family andonitgj of the members of the family, that the
sale was invalid the acquiescence of the majority tlee principal family members
notwithstanding.

Self-Assessment Exercise 1
i. If family land is sold by the family head with the concurrence of all but one principal

member of the family, the sale will be ------

ii. If family land is sold by the family head without the concurrence of all the principal
member of the family, the sale will be -------

iii.  If family land is sold by all the principal members of the family without the
concurrence of the family head, the sale will be -------

The rule that sale by the head of family withowt ttoncurrence of the principal members of the
family is voidable is subject to three importanaljfications:

1. The rule will not apply where the head of familydhsold the family land as his own
personal property. Sé&golomon v Mogaji1982)11 SC 1Adejumo v Ayantegl{@989)
3 NWLR (pt.110) 174In Adjarho & Anor v. Aghoghorvwia & Orqg1985) 1 NSCC
376, an eldest son and family head sold family lasithis personal property without the
family’s knowledge and consent (admittedly under thistaken belief that the land was
his by inheritance). The court held that he sals wad.
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This above exception is based on tiemo datprinciple femo dat quod non habet
meaning no one can give what he does not have) salehis void and not voidable
because family land does not belong to the farmelydhbut to the family.

The intention of the head of family is importane hay actually be conveying as the
representative of the family, while the conveyaiscexpressed as if he is selling as the
beneficial owner thereof. In such case, the tramwaavill be voidable and not void.
See Akano v Anjuwd®967) NMLR 7

The family head cannot make a gift of family prdgewithout the consent of the
members of the family. Where this is done, theigiftoid ab initia In Oshodi v Aremu
(1952) 14 WACA 83the family head made a gift of the family land tmamber of the
family without the consent of the members of theifg. The member later sold the
land to a purchaser who sold it to the defendahé dourt held the gift to be null and
void. Again this exception hinges on themo daprinciple.

The family head cannot unilaterally order the pianti of family property. Even if it is
to members of the family, the partition will be theio be void and of no effect.
Onasanya v Siwoniliu (1960) W.N.L1®86.The rationale for this rule is that partition
has the effect of a determination/alienation ofifgproperty.

Partitioning can only be validly done by order afud or with the consent of all
members of the family. Seéesufu v. Adamé&002) LPELR-CA/L/400/97. As joint
owners they must all consent to a determinatiofaofily property — a determination
being final with the effect of changing the natwfefamily property to individual
ownership.

In-Text Question

Under what circumstances will alienation by a family head without concurrence from the principal

members be void?

4.3.3 DISTINCTION BETWEEN VOID AND VOIDABLE DISPOSI TION
The distinction between void and voidable transacts very important. The success of an action
to in validate an unlawful disposition will depead the relief claimed in the court.

A void transaction is one that is simply treatedfaswas never made. A transaction that has no
legal effect whatsoever - that has not transfearggright or interest to anybody. It is actuallyt no

necessary to ask for a declaration to void it, beeait is void ab initio. Hence so that all the
transactions or dealings based on it cannot s@ngou cannot place something on nothing. In
Thomas & Thomas v Nabhan Trading (1947)12 WACAtB@%ppellants successfully voided a
lease said to have been made on their behalf hypavho had no power to grant such lease.
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A voidable transaction, on the other hand, is dva& is considered valid when made but tainted
with irregularity which may make it liable to beided by those having power to do so. It can only
be voided by action in court at the instance offeeson aggrieved or entitled to do so.

The court can set aside a transaction that is tedavhile the court needs only to declare a void
transaction void and there is nothing to be doni¢ firther. The effect of setting aside a voidable
transaction is that it relates to the inceptiorthaf transaction, and just like a void transacttos i
renderedr/oid ab initio.

In-Text Question
Distinguish between void and voidable transactions

4.3.4 EFFECT OF VOIDABLE TRANSACTION

The court will set aside a voidable transactiorth&t instance of the aggrieved member of the
family. What the member needs to show is that ha mincipal member of the family and his
consent was not obtained. However, in order t@skele the voidable transaction the member must
act timeously and must not be guilty of delay. he tase oMogaji v Nuga (suprajhe plaintiff
purchased family land from the head of family witbhnsent of only two branches of the family.
Ten years after the sale the principal members ogpmse the sale went to court to challenge the
sale, the court held that though the sale was Wteddhey know about the sale and did not take
any action for ten years, it was too late to héneedale set aside.

Time does not begin to run until the aggrieved memtias actual knowledge of the voidable
transaction. Knowledge of the transaction can bgubed to the member if the member ought to
have known, e.g. where the purchaser had takentbgdand and has started building on the land,
there is a presumption that the member knew or otmtave known about the transaction.
Unwarranted delay will therefore block any actian det aside the sale. In cases, where the
transaction is voidable, the purchaser gets a Wteditle, but if he goes ahead to build or erect a
structure on the land, and the aggrieved membeéraati take action to set it aside, the law is that
they are stopped from setting it aside later; beeesittutio in integriums no longer possible. In
other words, what the purchaser should do is te ti&ps to ensure that they erect a structure on
the land or sell to a third party and claim thetitutio in integriums no longer possible.

We must understand that the rule was made to prttecfamily property and not third parties.
Third parties are therefore expected to make ditigearch to ensure that they are not entering into
a voidable or void transaction. The rule therefmught to allow those who after due diligence still
went ahead to enter into a voidable title, and halge taken steps to build their property on the

land to the knowledge of the members of the fan8lych sale can no longer be set aside.
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Another issue that needs be examined, is the fiattift the aggrieved member can no longer set
aside the sale, and he was not given his legitisizaee of the proceeds of the sale, what should be
the appropriate course of actioBee Mogaji v Nuga supr&ince time has operated against his
relief, his proper course of action may be to askatcount, and claim his right as a member of the
family.

Self-Assessment Exercise 2
What does an aggrieved member of the family need to prove to succeed in a claim to void
sale of family land?

4.3.5 EFFECT OF VOID TRANSACTION

A void transaction is voidib initio in effect no matter the length of the time, thansaction
remains void and ineffectual. Where the person atmuires a void title transfers some to a third
party, the third party also takes a void title amaly be guilty of trespass if he takes possesS§ien.
Ekpendu v Erika supra.

4.4 SUMMARY

The alienation of family property is a very impataspect of the management role of the head of
family. He must ensure that he alienates familypprty as family property and not his own
property. If he does, he transfers only voidabtke tivhich may be set aside by an aggrieved
member. The aggrieved member who wants to set #s&dsale must act timeously and not delay
in which case the sale will not be set aside.

4.5 REFERENCES/FURTHER READING/WEB SOURCES
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Use Act, National Workshop on the Land Use Act,88@ld on May 25, 1981 at University of
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Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 53-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)
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Obi, “Ibo Law of Property” (1963).
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46  SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1
R Voidable

ii. Voidable

ii.  Void

SAE 2
I. That he/she is a principal member

ii. That his/her consent was not obtained
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MODULE 3

Unit 5: DETERMINATION OF FAMILY PROPERTY
CONTENTS
5.1  Introduction
5.2  Learning Outcome
5.3 DETERMINATION OF FAMILY PROPERTY
531 Partition
5.3.2 Sale
5.3.3 Government Acquisition
54  Summary
5.5 Reference/Further Reading/Web Sources

5.6

Possible Answers to Self-Assessment Exercise
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5.1 INTRODUCTION

One of the most striking changes that has takenepia the customary tenure system is the
prevalence of outright sale of family land by tlaenfly. Sale or partition of the family land will no
doubt bring an end to the family property and putemd to all incidents of ownership by the
family. In the olden days it was impossible to b tout due to economic developments, and other
factors, the family land is now sold freely depemgpon the agreement of the family.

In this unit we will examine how family property snae determined. Note that the use of the word
‘determine’ (together with its other variants —atetination, determined etc.) is not in the basic
English context meaning. It is used in the legaltert meaning ‘to bring to an end’. In essence,twha
we are learning in this unit is how the statusaofll as family property is brought to an end.

5.2 LEARNING OUTCOMES

By the end of this unit you should be able to déschiow family property can be determined.

In-Text Question

What does ‘determination of family property’ mean in land law?

5.3 DETERMINATION OF FAMILY PROPERTY
5.3.1 SALE

There is no doubt that the family may make an ghtrsale of the family property. In effecting
such sale, the family head and the principal membasst agree to sell the property. They must
also agree and jointly convey the property to theltparty. The effect of an absolute sale or gjfift
family land is to transfer to the purchaser all hierest of the family in the property, and togall
divests the rights of the family in the propertydathereby destroying the incidents of family
property previously attached to the property.

To achieve this, the family must transfer all thaterest in the property, i.e. an absolute satk an
not of conditional sale or gift. A conditional sdike mortgage, lease or a pledge is not absolute,
and therefore, cannot determine the rights of #milfy in the property. The sale must actually
determine the interests of the family in the prop€eFhe court may also order a sale of family land
in appropriate cases. lbewis v Bankole suprthe court ordered a sale of family land where it
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considered that such a sale would be advantageotle ttamily or the property is in capable of
partition.

In-Text Question
Why are pledge, mortgage and lease not sufficient to determine family property?

5.3.2 PARTITION

‘Partition’ has been described as a legal concéygtraby joint possession is destroyed so that each
former co-tenant becomes a separate owner of afispportion of land holding a share in
severalty as opposed to an undivided share in th@enSee Abraham v Olorunfemi (1991) 1
NWLR (pt. 165) at 7per Tobi JCA.

The members of the family who are entitled to aeslod the family land get a share of the land, i.e.
the family land is divided into equal shares amomdjsthe members of the family, each member
taking absolute interest free from the incidentsudtomary land tenure. The modalities are that
the land is surveyed and shared, and each menies ds own portion. The head of family and
principal members of the family must sign the Deéartition conveying the separate portions to
the individual members of the familfsee Balogun v Balogun (1943) 9 WACA I8 Alhaji
Olowosago v Alhaji Adebanjo (1988) 4ANWLR (pt. 88% the court held that having partitioned
land and granted a portion thereof to a branctheffamily, the land ceased to be family property
and became the land of the person(s) to whom ta tad been made.

The court may also order a partition of the fanpitgperty. The courts are always very reluctant to
order a partition of the family property, as theurtois always not willing to interfere in the
management of the family property. To involve thegdiction of the court therefore, the applicant
must satisfy the court that it has become impossibi the institution of family ownership to
continue. Where the family has denied any memberitht of ingress and egress to the family
property, or refuse to allot his portion to himgtleourt may order a partition of the family
property,Lopez v Lopez (1924) 5 NLR 47, Thomas v Thomag)Y183NLR 5The court may also
order a partition for the sake of peace and justiopez v Lopez (supra)

Note: An allotment of family land is not the same as difjan. An allotment does not have the
effect of determining family property. Though thdotiee(s) may be entitled to exclusive
possession, the land remains family property. ISegbe v Imale (1959) WRNLR 3&%&ere the
court held on the basis of evidence adduced byp#fendants that what occurred was an allotment
of family land to various members of the family farming purposes. Hence, the allottees were
not vested with ownership as to entitle them teeatation of title under customary law.
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Self-Assessment Exercise 1
Differentiate between an allotment and a partition

5.3.3 GOVERNMENT ACQUISITION

The family property may also be determined by Gorment acquisition of the family property.
The Government will pay compensation for the adtjaig and to this effect, the interests and
rights of the family is extinguished and convertatb personality. The compensation will be
shared or used to purchase another land, suchaldinblecome family landSee Nelson v Nelson
(supra).

5.4 SUMMARY

Family ownership of land under customary law maydbtermined and upon its determination the
incidents of family ownership of land comes to ad @nd all rights and interests of the family in
the property is extinguished.

There are three main ways to determine family pitypél) by outright sale, (2) Partition and, (3)
Government acquisition of family property with pagmt of compensation. The effect is to bring to
an end the customary land tenure of family ownershi

Self-Assessment Exercise 2

How may family property be determined?

55 REFERENCES/FURTHER READING/WEB SOURCES
C.0. Olawoye, (1981) Statutory Shaping of Land Llavd Land Administration up to the Land

Use Act, National Workshop on the Land Use Act,88@ld on May 25, 1981 at University of
Lagos.

Niki Tobi (1992) Cases and Materials on Land Lawbkéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 58-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)
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5.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1

Allotment does not grant ownership rights. It geapbssessory rights which are not absolute.

However, partition grants ownership rights andasaute.

SAE 2
Family property may be determined by sale, partiniad government acquisition.
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MODULE 3

UNIT 6: IMPACT OF LAND USE ACT 1978 ON COMMUNITY LA ND HOLDING
CONTENTS
6.1 Introduction
6.2 Learning Outcomes
6.3 IMPACT OF LAND USE ACT ON COMMUNITY LAND HOLDIN>
6.3.1 Impact of Land Use Act 1978 on Community d.&folding
6.4 Summary
6.5 Reference/Further Reading/Web Sources
6.1 INTRODUCTION

The Land Use Act 1978 as we have noted aboveusdamental statute affecting Land Tenure in
Nigeria today. The Act has substantially modifiee existing land tenure systems in Nigeria, but
the amazing aspect is that it has not abrogatguedended to substitute them. In its provisions, it
recognizes customary land tenure as a valid ansigirig law regulating land tenure in Nigeria.

6.2 LEARNING OUTCOMES

By the end of this unit you should be able to désctihe impact of the provisions of the Land Use
Act 1978 on the Community and family Land Holdingder customary law.

6.3 IMPACT OF LAND USE ACT ON COMMUNITY LAND HOLDING
The Land Use Act 1978 (the Act) has as its objestithe following;

I. To remove the bitter controversies resultingiraes in loss of lives and limbs, which land
is known to be generating.

. To streamline and simplify the management awdership of land in the country.

ii. To assist the citizenry, in respect of owirtgetplace where he and his family will live a
secure and peaceful life.

2 To enable the government to bring under controluse to which land can be put in all
parts of the country and thus facilitate planning @aoning programmes for particular uses.
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In-Text Question
What has been the effect of the Land Use Act on existing land tenure systems?

In this respect, the Act by virtue of its sectionptovided that all land comprised within the
territory of each state is held in trust and “adstered for the use and common benefit of all
Nigerians”, while therefore vesting land in the @ovwor, the Act recognized the existing rights
of all citizens on land. In cases where the landdated in urban areas, the land shall continue
to be vested in the person in whom it was vestddréehe Act, if the land is developed.
Where the land is undeveloped then, any portioexiress of half hectare will be forfeited to
the government. In the non-urban areas, sectioof 8% Act provided that the occupier shall
continue in occupation as if the customary rightoatupancy has been granted by the
occupier. Occupier is defined as

“any person lawfully occupying land under customiamy and a person using or
occupying land in accordance with customary law iactudes the sub-leases or
sub-under lessee of a holder”.

All existing rights in land have been convertedatoght of occupancy. Where it is in urban
area it is deemed granted or granted by the Govefrgiate and referred to a statutory right of
occupancy while in non-urban area it is deemedtgdanr granted by the appropriate local
government and referred to be customary right otipancy.

Self-Assessment Exercise 1
State 3 objectives of the Land Use Act

The Act has preserved the existing rights being lielder customary law by the community
and family who are the rightful owners of land undestomary law. In section 24, the
devolution of rights under customary law on thetded the holder of a right of occupancy is
preserved, and thereby the family property is pxesk While section 34(4) recognize any
“encumbrance or interest valid in law”, and suchdlahall continue to be so subject and the
certificate of occupancy issued”. Section 35 onisiseie of compensation also recognizes the
interest of the landholder under customary layrdividesinter alia

“Section 34 of this Act shall have effect not witlrsding that the land in
guestion was held under a leasehold, whether casyoon otherwise.”

Affirming the position, the Supreme Court per Kamdhyte in the case oDgunmola v
Eiyekole(1990) 4 NWLR (pt 146) p 632 at 658bserved,
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“land is still held under customary tenure evenutfio dominium is in the Governor.

The vast pervasive effect of the land Use Act & diminution of the plenitude of the

powers of the holders of the land. The charactexhith they held remains the same.
Thus an owner at customary law remains owner irséime event though he no longer is
the ultimate owner. The owner of land now requittes consent of the Governor to
alienate interests which hitherto he could do witrguch consent”.

Clearly, the Act has only modified the customargdaenure, but the rights of the land owner
under customary law whether family or communal rennatact.

In-Text Question
Differentiate between alienation of interest in community land before the enactment of the
Land Use Act 1978 and afterwards.

The right enjoyed under customary law have alwagsd known to be absolute rights of
ownership. The family or community owner has ultiemaghts in the use and management of their
land. However, with the coming into force of thetAthe rights had now been converted to
statutory or customary right of occupancy dependingwvhether the land is located in urban or
non-urban areas.

As we have noted above, only the family has thegvaw alienate its land or deal with it in any
manner whatsoever. However, before legally valig &tan now be passed, the Governor of the
state must give consent to the transaction. (Se@ioand 34 Land Use Act). Section 36(5) and (6)
seemed to have prohibited any transfer of landighatibject to customary right of occupancy, but
the act specifically provides that any such transhall be void.

We should emphasize that there is a difference dmwallocation of land within the family
members and transfer of the land to a person nogleemember of the family. Where it is within
the family, or community, the family or communitgrdinues as the absolute owner of land and
the member only occupies the land. In that casaretiis no transfer of interest by the family.
Where the transfer is to an outsider, then it 8em to be prohibited where the land is within non-
urban area subject to customary right of occupancy.

The Act has not extinguished the incidents of ausiiy ownerships of the land in Nigeria. Section
36(1) and (2) refers to “occupier” and “holder” thfe land. Both may be granted the deemed
customary right of occupancy. The holder is thesperolding land as customary owner while the
occupier is the customary tenant within the mearohgection 50 of the Act. In the highly
contested case &bioye v Yakubu (1991) 5 NWLR (pt 190) 18€ court was asked to decide
whether the provisions of Sections 1 and 36 of
the Land Use Act 1978, read together with the dedmof ‘holder and ‘occupier’ under

Section 50, had abolished the rights of customaeylords vis-a-vis customary tenants. It was
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unanimously held on appeal that the customary tenaare not the ‘holders’ within the meaning
of Section 50. Clarifying this point, Karibi-Whyf#SC noted that:

“The essential distinction which could be made leetwva "holder" and an "occupier” as
defined, is that whereas the former is a persoitleghin law to a right of occupancy, the
latter is not a person so entitled. The legal ¢fédcthe distinction is that an "occupier” is
any person that is lawfully occupying land undeistomary law who would at the

commencement of the Land Use Act be entitled tastoenary right of occupancy. Hence,
the fact that the "occupier” is in possession, tad"holder" is not, does not alter the true
legal status of the parties"”.

Self-Assessment Exercise 2

Differentiate between the holder and occupier in a customary tenancy
relationship as established in Abioye v. Yakubu.

6.4 SUMMARY

The Land Use Act recognizes the interests of thd l@older under customary law though the
right that may now be enjoyed is subject to thendte power of the Governor, customary
land tenure is still in existence in Nigeria. Thec&on 1 of the Act has transferred all land
within the state to the Governor of the state thl o trust for the people. The holders of land
under customary tenure continue to hold sameastétutory or customary right of occupancy
has been granted or deemed granted under the Act.

6.5 REFERENCES/FURTHER READING/WEB SOURCES
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C.0. Olawoye, ‘Title to Land’ (Evans Brother Ltd®74)
Obi, “Ibo Law of Property” (1963).
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6.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
SAE 1

I To remove the bitter controversies resultingiraes in loss of lives and limbs, which land
is known to be generating.

. To streamline and simplify the management awdership of land in the country.

ii. To assist the citizenry, in respect of owirtggtplace where he and his family will live a
secure and peaceful life.

V. To enable the government to bring under controluse to which land can be put in all
parts of the country and thus facilitate planning @aoning programmes for particular uses.

SAE 2

The holder is the overlord whilst the occupiemie tustomary tenant
The holder has ownership rights whilst the occupées possessory rights
The holder’s title is absolute whilst that of thecopier is restricted

Notwithstanding the provision of Sections 34, 36 &0 of the Land Use Act, the occupier’s title can
never ripen to ownership.

The holder is the person entitled in law to a righdccupancy. The occupier is not
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MODULE 4: CUSTOMARY TENANCY

UNIT 1: NATURE OF CUSTOMARY TENANCY
CONTENTS
11 Introduction
1.2 Learning Outcomes
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131 Nature of Customary Tenancy
1.3.2 Classification of Customary Tenancy

1.3.3 Kola Tenancy

14 Summary

15 References/Further Reading/Web Sources

1.6 Suggested Answers to Self-Assessment Exercises
11 INTRODUCTION

In customary land law a customary tenant is ndtédi the land. He is not a borrower or lessee.
He is a grantee and holds a determinable interbgthwmay be enjoyed in perpetuity subject to
good behavior. It is a relationship between theilfarand third party, where the family or
community land holders grants rights of occupatiorthird parties to occupy and farm on land
under customary law. The rights enjoyed on landthmy tenant is only occupational and not
ownership. In this unit, we shall examine the rataf customary tenancy and the classification
thereof.

You will find this video instructive to deepen ydurowledge of customary tenancy.

https://www.youtube.com/watch?v=2Xeqp6vZhYY
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1.2 LEARNING OUTCOMES

By the end of this unit, you should be able to
e explain the nature of customary tenancy
e properly classify a customary tenancy
e mention unique characteristics of a kola tenancy

1.3 NATURE OF CUSTOMARY TENANCY

In-Text Question
What kind of interest is granted to a tenant under a customary tenancy?

13.1 NATURE OF CUSTOMARY TENANCY

The customary tenancy creates a relationship afldéach and tenant between the land owners and
the third party or tenant. The relationship anditherest created must be properly understood. The
relationship may be regarded as that of tenancyhaue is a difference between customary tenant
relationship on the one hand, and landlord andnterelationship under the English law. The
nature of the interest created is not an occupalticcense with no interest in the land above mere
occupation. A customary tenant holds a proprietaghit enforceable against the whole world -
including the grantor and his descendants.

The customary tenant holds his interest in the Esm@roprietary right. He may exercise all rights
of ownership over the land except that he cannehale the property to third parties. Conversely,
under English law the tenant is free to alienate ihterest at any time if he holds fee simple
interest. Where he is a leaseholder, he can aksoaté the unexpired residue of his interest in the
land to third parties. The customary tenant is p@initted to do this and where this is done the
alienation by the tenant of his interest in thedla null and void and of no effe@ee Oshodi v
Oloje (1958) LLR 1In Anyaduba v. Nigeria Renowned Trading Company BRLR/1992/19.
Nnaemeka-Agu JSC noted that ‘the lack of powerlienate is the very essence of a customary
tenancy or right of occupancy by a customary ten&ny alienation by such a tenant is null and
void.”

In-Text Question
How is the proprietary interest of the customary tenant different from an occupational licence?

Another important feature of customary tenancyh& tt enures in perpetuit§fee Daniel v Daniel
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(1956) 1F.S.C 5Qvhere the courts affirmed the right of the responde customary tenancy
granted to his late mother by the Mgbelekeke faraiig which he inherited following the demise
of his late mother. IBello Salami & Anor. v. Alhaji Adetoro Law&008) NG SC 8 it was noted
that a customary tenant is always in possessiopenpetuity, unless and until the tenancy is
forfeited.

This does not connote ownership. Customary tenagggmbles ownership .However, in so far as
the right to reversion of the overlord is preservetiether he collects rents or not, whether he
disturbs the tenant or occasionally asserts higgigotwithstanding the fact remains that once a
tenant always a tenant and the rule of laches egdiescence will not stand against the overlord.
In Osegbue v. Ononye & OrR018) LPELR — 45084 (CA) Abiriyi JCA noted théttis settled law
that once land is granted to a tenant in accordauitbenative law and custom, full rights of possess
are conveyed to the grantee. The only right remgimn the grantor is that of reversion should the
grantee deny title or abandon or attempt to alestte land.’.

Closely connected with the feature of perpetuihgther, feature of the customary tenancy is that
it is inheritable by the heirs of the customaryatetn Some have argued that the tenant cannot
transmit his interest to his heirs, while some ptghorities have claimed that the tenant willchee
the permission of the overlord to transmit hisiiest to his heirs. Sd@amgary v Macaula{1932)

1 WACA 225 However, the prevalent view is that the childreth& customary tenant are entitled
to inherit their father’s interest as tenant undastomary law. Se®©shodi v. Dakolo(1930)
A.C.667. See als@bioye v Yakubu (1991) 5 NWLR (pt 198)ere the customary tenants where
defendants were descendants of customary tenaatdaod subject to customary tenancy between
their ancestors and those of the Plaintiffs’ whtdmmenced approximately 60 years prior to the
time of the dispute.

Another important feature of the customary tenasdpat there is no certainty of term. Fixed term
tenancies are generally unknown to customary la@ndd it enures in perpetuity subject to good
behavior only - except in some cases where thentgnia granted for a specific purpose or reason.
In such a case, the tenancy will be determined tipertompletion of the purpose for which it was
granted. Se®chenna v Unosi (1965) 1 All N.L.R 321.

In-Text Question
State an exception to the rule that a customary tenancy enures in perpetuity.

Unlike tenancy under English law, there are no fdrraquirements for the creation of a customary

tenancy. Under English law, the transaction mustnberiting stating all the particulars of the

tenancy including the term, parties, property aminmencement date. Whereas, customary
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tenancy, needs only witnesses to witness the hgralier of the property and the tenant pays to
the overlord kolanut and hot drinks or other forhiritbute, depending on the tradition of the area,
and he is let into exclusive possession of the.land

Self-Assessment Exercise 1
Discuss three main features of a customary tenancy

1.3:2 CLASSIFICATION OF CUSTOMARY TENANCY

There are two main ways in which a customary tepanay be classified. By the length of
tenancy and by the consideration given.

a. Length of Tenancy

There are two types of customary tenancy underdiaiss. One is that which was given for a
definite purpose or reason and the other for asterchinate period. In cases, where the land was
granted for a specific purpose e.g. for farmingmya season, at the expiration of that season and
the harvest of the crops the land reverts to therlond and the grantor may terminate the
relationship by notice. Note that a customary megagranted for building is not one classed in the
former category. If the tenancy was granted for pepose of building and farming then the
tenancy is perpetual.

The difference in duration between the two typeteafincy naturally affects not only the purpose
for which the tenancy is granted but also the attaraof the grantee. Tenancies for a short period
are generally made for the purpose of farming,ifigrand exploitation of crops on the land. In
some cases, though, the exploitation of cropsaomihg may in fact be in perpetuity, and the
tenant is not permitted to change the purpose foichvthe land was granted except with the
permission of the overlord. Where, the land wasgito the tenant to build his house and for
farming thereon, the presumption is that the texmmdeterminate. In the case@€thonna v Unosi
supra where land was granted for the purpose of estabtishn oil pressing machine. The
customary tenant later dismantled the machine amntit out into plots. The court held that the
tenancy is determined upon the change of user.

b. Consideration Given to Overlord

The consideration given to the overlord is an inguatr classification of the nature of customary
tenancy created. The consideration may be in fdrrmiloute (or Ishakole in Yoruba customary
law) or rent negotiated and agreed by the parties.

The tribute is determined by customary law, ofdhea and that of the family granting the tenancy.

It may be in form of Kolanuts, drinks, or the paftthe annual harvest from the land. The tribute
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normally bears no relevance to the value or sizbetand, but is only an acknowledgement of the
grantors title. INgwo v. Onyejen§l964) LCN/1111 (SC) the court ordered the custyrenant
to pay tribute of ten yams per farm or fourteerilisigis.

In-Text Question
What does ‘ishakole’ mean?

Upon the initial payment, the tenant is enjoinedring an annual payment in form of crop yields
and part of the harvest from the land to show apatien for the grant and as acknowledgment of
his status. Because of the token nature of that&jhf the tenant fails to bring the tribute, deb
not necessarily lead to termination of his rightloa land.

In the case of rent, which was a current innovatlae to civilisation and increase in economic
activities, the tribute is converted to monetarysideration. In this, it may bear relevance to the
value of the land. While tribute may not be deénih nature, the rent is always specific and
obligatory in nature. It may be argued that renffdseign to customary law, but we should
understand that there is no rule of customary leshipiting the payment of rent as it is generally
recognized as a form of Ishakole in modern termshé case olfe Overlords v Modakole (1948)
(Reported in Elias op. cit. p.115he plaintiffs as overlords claimed 6 cuit. 16f.cocoa or its

equivalent calculated at £18.2s.6d, being the Isleaklue in respect of the year ended' 31
December 1947 from the defendants who had beewdupation of plaintiffs land as customary
tenants. After that year, the defendants refuseg@atp the rent. The court held, that Ishakole
although usually paid in kind in the past, washe hature of rent, the obligation to pay which
arose, not from the customary law as in the castilofite but from agreement between the
grantors and grantees, and that the defendants lveened to pay the amount which under the
agreement they have agreed to pay.

In-Text Question
Differentiate between rent and tribute

Payment of rent or tribute is clear evidence of ékistence of customary tenancy. However, the
fact that tribute was not paid annually is not aésedence that the relationship is not that of
customary tenancy. In the caseGKuojevor v. Sagafi958) WRNLR 70 at 71, the court observed
as follows:

“It has.....been held by the courts in many casest nba-payment of rent or
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tribute by the occupier is not itself conclusivetasis ownership of land held
under customary tenure”

The court may order tribute to be paid in casesr&liteis found that the relationship is that of
customary tenancy but payment of tribute may be@ppate in order to remove controverSee
Etina v Eke; lkeonyiu v Adighaghu (1957) 2 E.W.B8R

Self-Assessment Exercise 2
Discuss the modes of classifying a customary tenancy.

1.3.3 KOLA TENANCY

This form of customary tenancy is prevalent in tlieemer East central states in Nigeria,
particularly in Onitsha area of Anambra State. iBac2 of the Kola Tenancy Law of Eastern
Nigeria defines kola tenancy as the right to us# @cupation of land by virtue of kola or other
payment made, or a grant for which no payment imegyoor kind was exacted. The Kola tenant
enjoys all the rights of an absolute dispositiors Hescendants (male or female) may inherit his
interest without reference to the overlord. $gekwu v. Mojekwi{1997) 7 NWLR 283 where it
was held that under the Mgbelekeke family Kola costry tenancy and the Kola Tenancy Law
1935 land held under kola tenancy is inheritableboyh male and female descendants of a
deceased kola tenant upon production of kola by succeeding descendant. See also Udensi
Mogbo(1976) 7 SC 1

The Kola tenancy is created when the overlord gréarid to the tenant and the tenant gives the
overlord Kolanut as a form of tribute or apprediati

- - . -
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The Kola tenancy is different from the ordinarytomsary tenancy in three basic ways,

1. The rent or tribute is not an incident of Kola tecya Once, the Kola is paid, the tenant
is not under any obligation to continue paying semttributes.

2. The Kola tenant has unlimited right of user, he gaant subleases, to third parties
without reference to the grantor; and he does metdnto account for whatever he
makes on the land to his grantor.Ngbelekeke Family v. Madam lyafginreported)
the kola tenant sublet her interest under a Katartey granted by the appellants. The
overlord sought to claim part of the rent paid he kola tenant by third party sub-
lessees. The court held that they were not entile@hy party of the rent. But see the
case ofAnimashawum v. Osum@972) All NLR 367 where a Kola tenant to the
Mgbelekeke family (overlords) entered into an agreet to share proceeds of rent due
from a third party for his lease of a portion of lmterest under a Kola tenancy. The
terms of the agreement were entered as consenhgrig

Though he may validly sublet his interest in thadlathe kola tenant cannot alienate the
land, if he does so the alienation is void, and ieay to forfeiture. IDaniel v. Daniel
CWLR (1957) 8, it was affirmed on appeal that undéqola tenancy, the only thing
that a kola tenant cannot do is complete alienation

3. The Kola tenant is not restricted in the use he pwaythe landSee Ochonna v Unosi
supra.Evidence of restriction in the way the land is ®oused shows that it is not a
Kola tenancy; despite the fact that the rent paad described as Kola.

Self-Assessment Exercise 3
Differentiate between customary tenancy and kola tenancy

14 SUMMARY
The customary tenant is the person who holds lamuucustomary law, as tenant of the grantor.

He pays rent or tribute (Ishakole) in acknowledgen@d his status. He has no right to dispose of
the land, in fact if he does, it will lead to fattee of his right. He has exclusive possessiontand
cannot be restricted in the manner to which he thesland unless such restriction was created
from the creation of the tenancy. A customary ténanone with proprietary right and not
occupational rights only. The payment of rent doute (Ishakole) is the initial evidence of the
creation of the tenancy, and as a customary tdmatiolds the land in perpetuity subject to good
behavior. A Kola Tenancy is a unique form of custoyntenancy which operates in the

Southeastern states of Nigeria — especially thas®aiArea of Anambra State. It has similar
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features as a customary tenancy but differs witfane to consideration paid to overlord, kola
tenant’s right to sub-let the grant and non-retnicof use to which the land may be put.
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1.6 SUGGESTED ANSWERS TO SELF ASSESSMENT EXERCISES
SAE 1
Customary tenancy has the following features:

1. It grants the customary tenant with proprietagits which he may defend against the world.

2. It enures in perpetuity

3. Itis inheritable by the heirs of the customiamyant

4. It usually has no fixed term

5. There are no formal requirements for creatikgla tenancy. Only an exchange of tribute in the
presence of witnesses and the customary tenarg pairinto possession.

SAE 2

Customary tenancy may be classified accordingrigtteof time or consideration given by tenant. For
length of time, kola tenancy may be for a particplarpose or for building/other permanent purposes
in which case it enures in perpetuity. Regardirggdbnsideration given, a kola tenant may pay teiput
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in kind (or case equivalent) or the considerati@ayment reflective of present economic realities

SAE 3

1. Payment of rent or tribute is not compulsory aftekola tenant gives kola to his
overlord.

2. The Kola tenant has unlimited right of user, in@hgd grant of subleases but not
permanent alienation.

3. No restriction of user for kola tenancy.

4. Kola tenancy is only practiced in the eastern negibNigeria — particularly in Onitsha
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MODULE 4:

UNIT 2: RIGHTS OF CUSTOMARY TENANT
CONTENTS
2.1 Introduction
2.2 Learning Outcomes
2.3 RIGHTS OF CUSTOMARY TENANT

231 Right to exclusive possession

2.3:2 Right against the grantor not to derogaimfgrant
2.4 Summary
2.5 References/Further Reading/Web Sources
2.6 Suggested Answers to Self-Assessment Exercises
2.1 INTRODUCTION

The customary tenant is not without certain righted obligations or duties, the rights are
enforceable rights in law that is part of the cosdoy law recognized by the people.

Have you viewed the instructional video for thisdute? Why not view it (again?) to refresh your
memory.

https://www.youtube.com/watch?v=2Xegp6vZhYY

2.2 LEARNING OUTCOME

By the end of this unit, you should be able to ekpthe legal rights of the customary tenant.

2.3 RIGHTS OF CUSTOMARY TENANT
2.3.1 RIGHT TO EXCLUSIVE POSSESSION

Once the customary tenant has been given possesdmmd, the possession is exclusive in that no
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other person including the overlord can enter pea without the consent of the customary
tenant unless the terms of the tenancy permit. Semy vs. New Independence Rubber Co. Ltd
(1977) LPELR-2975 SC

Any unlawful entry in disturbance of the customdepant’s right to exclusive possession is
actionable in trespass at the instance of the tetfahe trespass includes destruction of crops$ an
properties of the tenant, the tenant is entitledamages. And where the trespass is apprehended
by the tenant, he may proceed to court for injumctd restrain the intended trespass to his land. |
Emegwara v Nwaim@l953) W.A.C.A 347, the appellate court upheld ateo of injunction and

an award of damages for trespass against the apgetionfirming that having not shown that the
Respondent’s rights had been extinguished as t® thie appellants right to enter the land, their
entry amounted to a breach and disturbance of dspéhdent’s right to exclusive and undisturbed
possession of the land

In-Text Question
What relief(s) may a customary tenant claim in the event of a breach of his right to exclusive possession?

Where the overlord has transferred his title in téeersion to another person, then the right to
exclusive possession also is sustained againshehe overlord. Se&ugbuyi v Dinjo (1926)7
N.L.R 51 Martindale J. irEtim v Ekg1941)10 WLR 43 at 500bserved that,

“It is now settled law that once land is grantedattenant in accordance with
native law and custom, whatever the consideratfigihyights of possession are
conveyed to the grantee”

In some cases, the terms of the tenancy may alewoverlord access to the cash crops existing on
the land, so that the tenant cannot harvest the @aps or timber on the land. In some localities,
also, the tenant cannot reap palm fruits so thgraamt of land to a tenant does not include
exploitation of such tree§eeOdu v Akinboyeselias op cit 185) This is the case under Ghana
customary law under which only the overlord is #exdi to fell palm trees as an unequivocal act of
ownership reserved for the owner of the land (therlord) See als&gyin v. Ayg1962) 2 GLR
187. In other words, the right to exclusive possesssogualified, subject to the right of grantor to
enter and enjoy customary righ&e Ochonma v Unosi supia Akintola v. Oyelad€1993) All
NLR 45, the appellant’s forefather (overlord) gexhta customary tenancy to the respondent’s
forefather (customary tenant) for farming purposés the right of the overlord to reap the fruits
of the trees on the farm reserved. The court wasested to determine whether the right of the
overlord to harvest fruits and trees ceased tot gpast-1978 after the Land Use Act came into
force, and whether an overlord who exercise sught could be held liable for trespass. It was
held that though the Act took away the freeholtk titested in individuals and communities,
customary rights to use and control of land subklshce, a customary tenant remained so with the
conditions attached to the relationship. Accordmagh overlord who reserved the right to harvest
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fruit trees could not be held liable for trespagsin

This rule is however applicable to economic trelesaaly on the land granted to the customary
tenant.Where the customary tenant, after the grant, plact;momic trees on the land subject of
customary tenancy, he will be entitled to gatherftiits of such trees planted by him. P¢@ &
Ors. v. Essor(1976) 1 GLR 128This is also the case under Tiv and Idoma custorfawyin
Benue State — a tenant who planted economic treelra previously subject of customary
tenancy may enter onto the land to reap the fafitee trees.

Self-Assessment Exercise 1
Discuss the exception to the rule that an overlord has exclusive right to harvest cash crops
on land subject of customary tenancy.

2.3.2 RIGHT AGAINST THE GRANTOR NOT TO DEROGATE FR OM GRANT

Any action of the grantor which derogates from tights of the tenant, e.g. his right to exclusive
possession is a derogation which is not permittedieu customary law. The derogation may be
committed either physically or through an agent mtiee overlord granted possession of the same
land to another tenant, and the new tenant trespasie land. The new tenant and the overlord
will be held liable in trespass. In the casd=tifn v Eke supréhe plaintiffs were customary tenants
of at the defendants. The terms of the tenancy Watethe plaintiffs (tenants) were not to reap the
palm trees growing on the land except with the pesion of the defendants. It was found as a fact
that the defendants duly consented to the plasnsffaring with them the right to harvest palm
nuts. The plaintiffs exercised the rights for soyears but later the grantors granted an exclusive
right to cut palm nuts on the land to a third patty pursuance of this, A not only cut a large
quantity of palm nuts but also carried away thdseady cut by the plaintiffs, at the same time he
installed some machinery on the land for the pugpafscrushing the nuts. The plaintiffs claimed
against the grantors for a declaration that theyeventitled to share with them and their agents
from interfering with this right, and also paymener to them of half the amounts recovered. They
also claimed against the third party, damagesr&spass for cutting the palm nuts on the land.
Martindale J. gave judgment for the plaintiffs &k their claims against the defendants.

In-Text Question
In what ways may an overlord derogate from a customary tenant’s grant?

The grantors are not entitled to let the land alyegranted to customary tenants to another person,
and the court will treat such letting as being vaid of no effect. It is possible, however, fog th
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customary tenant to adopt the new tenants, in whade, it is in longer in derogation of the
tenants’ rights, but it will be deemed to have bdene by the tenanSee Bassey v Ita (1938) 4
WACA 1531In Animashawun v. Osunsaprathe appellants’ forefather was a customary tetaitte
Mgbelekeke family. He let out a portion of his irgst to a third party and entered into an arrangéme
with his Overlorg under which one-thirds of the proceeds of thé dee from the third party was
due to them. Subsequent upon the death of thernasyaenant, descendants of the overlord sold
the portion to a third party contending that theatecy had been forfeited when the customary
tenant let out the portion of his interest to thed party. It was held that the kola-tenancy
subsisted as evidenced by the arrangement undehwihe customary tenant was entitled to a
portion of the proceeds of the rent. Accordinghe purported sale of his interest was an attempt to
derogate from his right and therefore void.

Note however that the extent of the right not to detegaom the grant depends on the rights
reserved in the agreement in favour of the grantors

Self-Assessment Exercise 2
Discuss the rights of a customary tenant and reliefs available to the tenant in the event of a
breach.

2.4 SUMMARY
The customary tenant has certain rights enforcesdpnst the whole world including the grantor.

The tenant has the right to exclusive possessiomolas the land in perpetuity and can maintain
action for trespass against anyone that disturbspbssession including the grantor. Also, the
grantor cannot derogate from the tenant’s gramthatsoever form.

2.5 REFERENCES/FURTHER READING/WEB SOURCES
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2.6 SUGGESTED ANSWERS TO SELF ASSESSMENT EXERCISES

SAE 1

The Landlord’s exclusive right to harvest cash srop land subject to customary tenancy only
covers cash crops planted on the land prior tacttilmencement of the customary tenancy. The
right does not extend to cash crops planted byehant. In that case, the tenant has the right to
reap the fruit of his labour.

Egyin v. Ayg1962) 2 GLR 187

SAE 2

The rights of a customary tenant include the righ¢xclusive and undisturbed possession and the
right against the overlord not to derogate from thstomary tenant’'s grant. In the event of a
breach of any of these rights, the tenant may sedkclaration of title, damages for trespass,
account for profit made pursuant to the breach@ofit-sharing as well as injunction preventing
the party in breach from continuing in the breach.

Emegwara v Nwaim{953) W.A.C.A 347

Animashawun v. Osuma
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3.1 INTRODUCTION

In the previous unit, we explored the rights oftousary tenants. Rights are not without duties. Like
two sides of a coin, rights of customary tenanes @amplemented by duties. These duties also have
consequences in the event that a customary teaigstd abide by them. We will explore some of the

duties of customary tenants in this unit.

3.2 LEARNING OUTCOMES

By the end of this unit, you will be able to:
e Explain the duties of customary tenants

o Discuss the consequences of a breach of a custaeramyt’'s duties.

3.3 DUTIES OF CUSTOMARY TENANT
3.3.1 DUTY NOT TO DENY GRANTOR’S TITLE

This is a fundamental duty imposed on the tenardusgomary law that the customary tenant must
never deny the title of the overlord. The temptai®very high especially for customary tenancies
that have existed for a long time. The circumstarafethe relationship makes denial of title very
possible because the terms of the relationshipotswritten, and the tenancy is actually in
perpetuity subject to good behavior only. The témaay therefore be tempted to assert rights on
the property which he does not have.

The denial occurs when the tenant asserts that lsmigeother than the grantor is the owner,
either the tenant claims ownership himself or sufgpother adverse claimants to oppose his
grantor’s title. InBongay v Macaulay1932) 1 W.A.C.A 225 (Sierra Leone), the tenarti-k&i
part of the land, refused to pay tribute, and miyplkclaimed ownership of the land, the court held
that the defendant’s action amounted to a clearatlen the plaintiff's title and rendered him
liable to forfeiture and eviction. Similarly, in éhcase ofOnisiwo & Ors. v. Fagbenro & Ors
(1954) 21 NLR 3The plaintiffs contended that as the defendantspare of them, had granted a
lease to a third party, the defendants had thec&bgned absolute ownership of the premises or
had alienated or attempted to alienate them, amefibre, that the defendants had forfeited their
rights of occupation. The defendants contestedntdieve law and custom as contended by the
plaintiffs it was held that the defendants’ familyy executing the lease incurred liability to
forfeiture under native law and custor8ee also, Ladega v Akinloyi969) N.S.S.C 4Q9
Omotaire v Orekpasél984)1 N.S.S.C. 791.
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In-Text Question
In what ways may a tenant deny his overlord’s title?

34 DUTY NOT TO ALIENATE WITHOUT GRANTOR’S CONSENT
The duty not to alienate the land without the canhsé the grantor is on offshoot of the continuing

duty not to deny the title of the grantor. Aliematiwithout the consent of the grantor is tantamount
to assertion of title and this cannot be toleratady form of alienation, whether by way of lease,
sub-letting, mortgage, gift etc. is void. An attdrtgalienate is also a breach of the covenantaot
alienate his interest on the land. The grantomigtled to resist this and sue for forfeiture oé th
tenancy.

As indicated in Unit 1 of this module, this dutyedonot apply to Kola Tenancies. A kola tenant
may alienate from his interest if he so desirehauit recourse to the overlord. S&eimashawun

v. Osuma supra.The kola tenant is also not obliged to share tioegeds of such alienation with
the overlord. Se®gbelekeke Family v. Madam lyayi supra.

Self-Assessment Exercise
Why is it important for a customary tenant to seek his overlord’s consent prior to alienation?

3.3.3 DUTY NOT TO USE LAND FOR A DIFFERENT PURPOSE

Customary tenancies are usually granted for farroimiguilding or both. It is a breach of the terms
of the tenancy for a tenancy granted solely fomfag purposes to be converted to building or to
construct other structureSee Akinrinlino v Anwo (1959) W.R.N.L.R 178

The duty not use the land for a different purpaseeiasonably and not strictly interpreted and
applied. In the case &gwu v Ogokg534/1964 of 31/3/66 Unrepthe grantor under an alleged
customary tenancy sought an injunction to resttaentenant from putting up concrete building
contending that the tenancy permitted only thedmg of thatched or mud houses. It was held that
the grantor’s interest in the land was not jeoaadiby the erection of a concrete house, as in any
event he would not make use of the land so lonthasdefendants occupied it and built only
thatched houses and that whatever damage he Hadesufan be compensated by damages.

As with restrictions on alienation, the kola tenmsnélso not duty bound to use land for a particula
purpose.

In-Text Question
What'’s your opinion on the reasoning behind the court’s decision in Agwu v. Ogoke?
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3.3.4 DUTY TO PAY CUSTOMARY RENTS OR TRIBUTES

As noted above, payment of tribute or rent by #mant is a fundamental aspect of customary
tenancy and the refusal to pay renders the terdlelto an action for forfeiture. Although non-
payment of rent or tribute is not necessarily irgstent with the ownership of the overlord, the
circumstances and the reasons for the refusalytoripaite may determine whether there is a denial
of the tribute of the overlord. I®@niah & Ors v. Chief Onyi&1989) 1 NWLR (pt 99) 51#he court
held inter alia that the real basis of the miscandw misbehavior which rendered the tenancy of a
customary tenant liable to forfeiture is the chadje of the title of the overlord. Refusal to pag th
tribute or rent viewed in its right perspective amted to denial of the overlords title.

Whether or not, non-payment of tribute is a fundatalebreach will depend on the nature of the
tenancy and agreement between the parties. Fortéwéacies, kola or other tribute representing
the tenant’s acknowledgment of his overlord’s tisl@nly given once. Also, where a tenant fails to
tribute, the court may order payment without fdrfee. This was the case Mgwo v. Onyejena
suprawhere the court ordered the tenant to pay tribloieglid not order forfeiture.

Self-Assessment Exercise 2
Discuss the duties of customary tenants and consequences of a breach

3.4 SUMMARY

The customary tenancy is subject to obligationsctvhinclude the duty to pay rents or tributes,
duty not to use the land for a different purposemithe purpose agreed under the tenancy, duty not
to alienate the land under whatever guise, andittgortant overriding duty not to deny the
overlord’s title. Failure to abide by these obligations may resulegal consequences.

3.5 REFERENCES/FURTHER READING/WEB SOURCES

C.O. Olawoye, (1981) Statutory Shaping of Land Laavd Land Administration up to the Land
Use Act, National Workshop on the Land Use Act,88¢@ld on May 25, 1981 at University of
Lagos.

Niki Tobi (1992) Cases and Materials on Land Lawokéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 53-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess 2012

C.O. Olawoye, ‘Title to Land’ (Evans Brother Ltd®74)
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Coker, Family Property among the Yoruba¥' 1)

P.C. Lloyd, (1962) Yoruba Land Law

L.O. Nwazi ‘The Practice of Customary Tenancy urtlerNigerian Customary Land Law (2017) 6
(1) Journal of Property Law and Contemporary Issiigs

J. Finine Fekumo, Principles of Nigerian Custonlaagd Law (2002) F & F Publishers
3.6 POSSIBLE ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1

It is important for a tenant to seek the overlombssent before alienation because the overloainet

a reversion on the land. His ownership interesuigerior to any other and seeking of his consent is
acknowledgment of his title. Accordingly, failure $eek his consent is tantamount to a denial of his
title.

SAE 2

The duties of a customary tenant include duty ooalienate without grantor's consent, duty not to
deny grantor’s title, duty to pay tribute or custsnrent and duty not to use the land for another
purpose. In the event of a breach, the grantor seak forfeiture, damages or injunction depending on
the gravity of the breach.
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4.1 INTRODUCTION

Customary tenancy is acknowledged to be in pergyesuibject to good behavior. However, it is
also agreed that the tenant is required to pay oentribute though failure to pay may not
necessarily lead to forfeiture of his tenancy. Yatwuld note that the customary tenant is not a
tenant at will and so cannot be ejected at theafilhe grantor. The implication is that a custoynar
tenancy can only be determined for good cause dredensuch cause exists, specific steps must be
taken to determine it. In this unit we shall exaenwhen and how the customary tenancy may be
determined.

You will find this video useful.

https://www.youtube.com/watch?v=N47I8V49-ek

4.2 LEARNING OUTCOMES

By the end of this unit, you should be able tolaixp-
¢ when a customary tenancy may be determined
¢ how a customary tenancy may be determined

4.3 DETERMINATION OF CUSTOMARY TENANCY

In-Text Question
Can you remember what the word determine (detetromadetermined) means in land law?

If you cannot remember, go back to Unit 5 of Module8 and refresh your memory.

Owing the perpetual nature of a customary tenashetgrmination is not automatic. A customary tenancy
may only be determined for specific reasons. Sorhethem are accomplishment of purpose,
abandonment and forfeiture.

4.3.1 ACCOMPLISHMENT OF THE PURPOSE OF THE TENANCY

A customary tenancy for a specific purpose is aefteed at the accomplishment of the purpose for
which it was granted. If it was granted for a fangnseason, for the cultivation of food crops, then
the tenancy is determined at the end of the seasdrihe harvest of the crop. As with pledges, if
the determination of the tenancy falls within theripd where all the crops have not been
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harvested, it stands to reason that the custoreagnt though no longer beholden to the overlord,
will be allowed to access the land for the purpafskearvesting the crops which fall due for harvest
after the determination of the tenancy.

Accomplishment of purpose of tenancy may also leried to have occurred when the original
purpose for which a tenancy was granted is no lopgssible or cannot be continuddkwa &
Ors. v. Awka Local Council & Orll966) NMLR 41, the appellant community grantqubaion of
land to the first respondent in 1939 for the puepa$ building a central market called Eke
Odenigbo for use by the Awka people. Owing to la€lpopularity of the site among the Agulu
and Amikwo people of Awka, another market was diflabd in another site in 1949 and that
became the central market. In 1952, the respondéanted to administer the site originally granted
for Eke Odenigbo — making grants of portions thegeal collecting rents from grantees. It was
held on appeal that upon the respondents’ abandanimeespect of the use for which the land
was originally granted, the appellants’ right t@aeer possession was revived unless they, as
grantors, made a fresh grant or agreed to thedaimdy used for a different purpose.

In-Text Question
Discuss the purpose for which a customary tenancy was granted in Ukwa v. Awka Local Council and how
it was fulfilled.

4.3.2 ABANDONMENT
Whenever the customary tenant abandons the laad;ustomary tenancy will terminate and the

land reverts to the grantor. The important queshiad always been when can it be said that the
tenant had abandoned the land? In the casamén v Bin (1947) 12 W.A.C.A 17he court ruled
that there is abandonment when the tenant goes améhyhe house built by him on the land falls
into ruins. However, the intention of the tenantars important consideration, so that even if he
leaves the house and the house falls into ruinsoisa conclusive evidence of his intention to
abandon. The length of time within which he abamdbthe land is not of serious relevance as
well. In the case oBailie v Offiong (1923) 5 N.L.R 2fhe defendant who was a customary tenant
in possession of land for many years took ill agldaated to a higher ground for treatment. In the
meantime, the house falls into ruins. The grantttk over and built a house thereon. The tenant
went to court to challenge the action of the grarfbe court held that the fact of the house having
been allowed to fall down was not conclusive, baswnly one relevant fact to be considered in
the circumstances which might show what the pltfisitintention was in allowing the house to fall
down, and that the circumstances in this case ntagléte clear that it was never the plaintiff's
intention to abandon the land. Accordingly, theethefant had been guilty of trespass in re-entering
the land. See ald6zeilo v Obi (1960) 4 ENL 19.
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Note also that the overlord’s assumption that dornary tenant has waived his possessory rights
Is not sufficient to prove abandonment. @hief Oloto v. Victor Williams & Charles Williams
(1944) WACA 23-26, the Oloto family, in accordamvegh customary law, granted to land to some
Egba refugees pursuant an agreement with the laterGor Glover. It was the contention of the
family that the entire area demarcated for thegedés under the agreement with Governor Glover
was never taken up by the refugees. Hence, fulleosinp of the portion under dispute (which
formed part of the portion never taken over) reagrto the family free of tenancy. The family
thereafter granted it to some migrants known asrigfeople’ for farming and the Efon people also
moved on and gave up their rights to the land aadihg it vacant and unoccupied for years. The
defendants denied this assertion and establistedty and their families were descendants of
the Egba refugees and successors under the orggardl. It was further established that they were
‘still there’ (in possession). On appeal, the cagteed with the finding of fact that the abandoned
land was indeed granted to the Egba refugees taormthe Defendants and their families hence
Oloto family’s attempt to reclaim the land failed.

Where abandonment is established, then the rigtiteobverlord to recover possession is revived
and they may take steps recover possession sores®and holders of the reversionary interest on
the land. Se&lkwa v. Awka Local Council supra

Self-Assessment Exercise 1
Between time, the intention of the tenant and the assumption of the overlord, what is
the best way to know whether abandonment has taken place?

4.3.3 FORFEITURE
As explained above, the customary tenant are regésées’ under English law, but grantees of the

land under customary tenure and hold, as sucheandigiable interest in the land which may be
enjoyed in perpetuity subject to good behaviouithmpresent day, the customary tenant’s interest
is almost regarded by the courts as practicallyefieasible once permanent buildings or other
improvements like extensive commercial farming andtccupation have been established thereon
by the grantees. This is the position of law adarpd by the Supreme Court in the case of Lasisi
& Anor. v. Tubi & Anor(1974) All NLR (pt II) p 438~here Elias CIN explained:

It is settled law that the possessory right ofdhstomary tenant goes on and on, in perpetuity,

unless and until the tenancy is forfeited. Be tedaalso that the courts in this country are very

slow in granting forfeiture. Indeed, it will be cect to say that, in so far as customary tenancy

is concerned, our courts have always been willimg) r@ady to grant a relief against forfeiture,

except in extreme cases, where the refusal to gramuld tend to defeat the ends of justice.

But such cases are few and far between. They areftiie hard to come by in our law reports.
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Elias CJN further explained ihghenghen & Anor. v Wagheroghor & Qi974) 1 SC 1,

“They enjoy something akin to emphyteusis a pewmdetight in the land of another. A very
important factor is that the grantor of the landc® it has been given to the grantees, as
customary tenants, cannot thereafter grant it grpamt of it to third party without the consent
or approval of the customary tenants. A grantmoisallowed to derogate from his grant”

The fact is that the customary tenancy goes onempgiuity, unless and until the tenancy is
forfeited. In the case oEjeanalonye & Ors v Omabuike and ors (1974) 2 S&.at 39,the
Supreme Court explained the position thus:

‘o The customary tenant pays tribute and enjoyspeteity of tenure subject to good
behavior, which means in practice that he may fohie holding only as a result of an order for
forfeiture at the instance of the customary laraitr

In-Text Question
Why is it said that the interest of the customary tenant is practically indefeasible?

It follows that it will take a breach of the tenanbbligations under the customary tenancy to be
liable to forfeiture and eviction. Some of the lmteas, as explained above include,

(1) Alienating the land or portion of it to thircagiies without the consent of the overlord Bob-
Manuel v. Dokubq1944) the West African Court of Appeal held thatallow the respondent
(customary tenants) to put tenants on his overdoiahid or to collect rent from tenants on it would
be to give him the right of a titular owner and egation of the difference between the right of
occupation of a customary tenant and the rightutosfrangers on the land and collect rents from
them. See alsAbowaba v Adesin@946) 12 WACA 18.

(2) Putting the land to uses other than those dgupen. Seé&Jkwa v. Awka Local Council supra.
In Ehimare v. Emhonyof1984) 21 SC 19 at P. 135, one Olumese, a trademgvemted a piece of
land to use as a temporary place to stay overegtit time he visited the village for his trade. For
this purpose, he was allowed to erect a small nugséd for temporary use. A subsection erection
of a zinc-cement house was held to be a permarsemtaf the land in breach of the terms of the
grant and grounds for forfeiture.

(3) Failure to pay customary tribute or rent - Nmyment of rent is not necessarily inconsistent
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with the ownership of the overlord. The primarygasge of a rent or tribute in a customary tenancy
is not as an economic return on the land but aacknowledgement of the owner’s title. It is
important to determine circumstances and reasoth@refusal or neglect for the payment of rent
or tribute.

(4) Denying the title of the overlord - For dendiltitle to incur forfeiture, it must be deliberatad
willful act of the tenant denying the overlord’ddiand this will lead to forfeiture of the tenancy
SeeAbioye v. Yakubu supra

Though the list is not exhaustive, the above asewvikll-known ones. The court will not grant
forfeiture for minor misbehavior, in fact the cowvtll only grant forfeiture in very exceptional
cases. SeAshagbon v Odutab2 NLR 7,0gbakunmawu & Ors v Chiabolk® NLR 107. InLasisi

v Tubi suprathe Appellants were customary tenants to the Olataily. Sometime in 1968 and
1969, the family sold two separate portions of ldmed to the respondents respectively granting
them certificates of title. The respondents werrented from accessing the plots sold to them by
the appellants who contended that their interestugtomary tenants subsisted and could not be
derogated from. The trial court disagreed with Hppellants stating that the rights of the
respondents were absolute and indefeasible asgsehfor value of the said lands and registered
proprietors under section 53(2) of the RegistranbTitles Act. On appeal, the judgment of the
trial court was set aside in favour of the appa#lahe Supreme Court noted that, based on the
nemo datprinciple, the purchaser can never get what thedmerhimself did not possess.
Accordingly, the Oloto family are without power tlispossess the appellants (as customary
tenants) and the respondents bought the landspuidi subject to the unextinguished possessory
title of the appellants as customary tenants.

Self-Assessment Exercise 2

With reference to relevant cases state the breaches that may render a customary
tenancy liable to forfeiture.

Forfeiture is not automatic. The overlord is eatitko overlook or forgive acts of misbehavior of
the tenant that are inconsequentialLawani v. Tadeyo & Anor(1944) WACA 37, It was held
that there is no such thing as forfeiture as miakbign only makes the culprit liable to forfeiture a
the will of the overlord which, if resisted, canlypbe enforced by reference to courts.

In order to forfeit a customary tenancy, the overlmust take definite steps to recover possession
of the land from the tenant. The Supreme Courthédase ofbioye v Yakubu (1991) 5 NWLR (pt
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190) 130,explained the position of the law as follows: -

“It cannot, therefore be right to say that the sashow that once the customary tenant
committed an act which amounted to misbehaviordréeited his tenancy, even though the
overlord had not sought an order of court thereféree overlord was entitled to overlook or
waive the act of misbehavior. If he did so, theatiehship of the parties continued. In this
respect the decision i@gbakunawu v Chiabol®9 NLR 107 that forfeiture is automatic upon
misbehavior by the customary tenant is no longeddaw! | should not follow it. It could not
be automatic in view of the fact that, like in atlvases of forfeiture, a customary tenant whose
tenancy was threatened with forfeiture on grourfdsiebehavior was always entitled to apply
for relief against forfeiture, which might be gradtby the court, even if it had to impose some
conditions”. — @r Nnaemeka-Agu JSC p.245-246.

Forfeiture may be granted against the whole comtyuhough the Supreme Court had said this
will be done in very exceptional cases. Taiwo v Akinwunm{1975)5 SC 143Forfeiture was
granted against a whole community because it wasbleshed that for over 75 years, the
customary tenants had persisted in disputing the df the overlord through various means. See
alsoAkpagbure v Og(1976) 6 SC 63 at 74 where it was noted that dexfiah overlord’s title is
one of the gravest breaches that a customary teoaitd commit. The tenants, in that case had
grown into a large community of wealthy persons sehgouths persisted in asserting title over the
overlord’'s land ceasing to recognize the overlotdls and engaging in various acts inconsistent
with the terms of their customary tenure includes aif rampage and setting overlord’s farms on
fire. In the case oDgunmola v Eiyekol¢Appeal No. SC/195/1987) the Supreme Court having
found evidence of misconduct and refusal of th@aredents to pay the tribute or rent, that the
tenants not only refuse to pay the rent but alsoydke title of the overlord, the court ordered
forfeiture of the tenancysee Oniah v Chief Ony{@989) 1 NWLR (pt 99) 514.

As we noted above, the act of forfeiture is notoendtic but an action taken by the overlord to
terminate the tenancy by applying to the court éclare the tenancy forfeited, and recovery of
possession. It was possible for the overlord tadtly take possession, in the olden defse
Iresa v Oshodi (1934) A.C 9But act of self-help is no longer available todBlye only reasonable
mode is to apply to the court for a declarationftwfeiture of the customary tenancy. Where the
right to forfeit the tenancy has been waived ordoored, the overlord cannot later apply for
possession. IAbowaba v Adesinfl946) 12 WACA 18the Oloto family granted a plot of land to
late Dr. Sapara under a customary tenancy. Upoddhth of Dr. Sapara, his administrator sold the
land without Chief Oloto’s consent and the landdmee liable to forfeiture though Chief Oloto
took no steps to exercise his right of forfeitu@éief Oloto subsequently accepted the sum of £10
from a successor in title to whom the land had lsdd. It was held that by accepting the payment
and issuing a receipt therefor, Chief Oloto hadvedihis right to challenge the sale of the land by
Dr. Sapara’s representatives.
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Self- Assessment Exercise 3
What are the grounds upon which a customary tenancy may be determined?

4.4 SUMMARY
Customary tenancy, though agreed to be in perpean actually be determined. The continuity

in perpetuity depends on good behavior of the tgereamd any act that can be interpreted as a
fundamental denial of the title of the overlordndact an act that will determine the tenancy.

The customary tenancy may be determined by thenggicshment of the reason for the tenancy,
abandonment, alienating the land without consenth@foverlord, refusal or neglect to pay rent or
tribute and denial of the overlord’s title includidirect denial of title or indirect denial actiolilse
supporting adverse claimants e.g. giving evidenamurt on behalf of adverse claimants etc.

Forfeiture may be waived or condoned, but the ¢met needs to apply to the court for order of
forfeiture and possession of the land in ordeetmver possession from the tenant.

4.5 REFERENCES/FURTHER READING/WEB SOURCES

C.O. Olawoye, (1981) Statutory Shaping of Land Laavd Land Administration up to the Land
Use Act, National Workshop on the Land Use Act,88@ld on May 25, 1981 at University of
Lagos.

Niki Tobi (1992) Cases and Materials on Land Lawokéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 53-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess 2012

C.O. Olawoye, ‘Title to Land’ (Evans Brother Ltd®74)

Obi, “Ibo Law of Property” (1963).

B.O. Nwabueze, 1972, Nigerian Land Law, (1972) Nwarublishers Limited Enugu
Coker, Family Property among the Yoruba¥ )

P.C. Lloyd, (1962) Yoruba Land Law

L.O. Nwazi ‘The Practice of Customary Tenancy urtierNigerian Customary Land Law (2017) 6
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(1) Journal of Property Law and Contemporary Issi{gs

J. Finine Fekumo, Principles of Nigerian Customiaapd Law (2002) F & F Publishers

4.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1
The best way to determine whether a customary tdm@abandoned the tenancy is by an indication
of the intention of the tenant.

SAE 2

A customary tenancy may be liable to forfeiture if:

a. The tenant fails to pay tributes/rent as agreediden the parties. This, though a breach, is not
absolute. It is only a ground for forfeiture whéhes is agreed that it is a fundamental condition
of the customary tenancy or where it is couplechvaither breache©©gunmola v. Eiyekole,
Abioye v. Yakubu

b. The tenant denies the title of the overlord. An @fctenial which may constitute ground for
forfeiture must heavy, malicious or repeated sl it is clear that the customary refuses to be
subject to the overarching title of the overldBtbb Manuel v. Dokubo, Ogunmola v. Eiyekole,
Abioye v. Yakubu, Taiwo v. Akinwunmi

C. The tenant alienates all or part of his title withthe consent of the LandlorBob Manuel v.
Dokubo,
d. The tenant uses the land for a purpose other tratrfdr which the tenancy was grantedkwa

v. Awka Local Council
SAE 3

A customary tenancy may be determined by abandonrfudiiiiment of the purpose for which the
tenancy was created, forfeiture
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MODULE 4:

Unit 5: RELIEF AGAINST FORFEITURE
CONTENTS
51 Introduction
5.2 Learning Outcome
5.3 RELIEF AGAINST FORFEITURE
53.1 Relief Against Forfeiture
54 Summary
5.5 References/Further Reading/Web Sources
5.6 Suggested Answers to Self-Assessment Exercises
5.1 INTRODUCTION

Customary tenancy is essentially a tenancy thgtasted in perpetuity. However, this is for the
period of good behavior of the tenant upon misb&hathe tenancy is liable to be forfeited by the
overlord. Where this step has been taken, the ¢t@asrthe power invoking its equitable jurisdiction
to grant relief from forfeiture.

Refresh your memory with this video:

https://www.youtube.com/watch?v=N4718V49-ek

5.2 LEARNING OUTCOMES

By the end of this unit, you should be able to axplwhen and how the court will grant relief
against forfeiture.

5.3 RELIEF AGAINST FORFEITURE

5.3.1 RELIEF AGAINST FORFEITURE

The courts have assumed jurisdiction in cases rdéifare of customary tenancy to invoke their
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equitable powers to relieve the customary tenamh fforfeiture in deserving cases. The existence
of this jurisdiction was affirmed in the case Adhogbon v Odunta(l935) 12 NLR 7 Graham
Paul J explained the position thus;

“I wish to make it clear that in my opinion wher@ative custom is invoked in support
of a forfeiture of a right this court will as a cbwf equity consider in the particular
circumstances of each case whether forfeituresuitable penalty would be the proper
course. | regard this court in its equity jurisdiotas in some measure... the keeper of
the conscience of native communities in regarchéabsolute enforcement of alleged
native customs”.

In-Text Question
Why do you think courts have to invoke their equitable jurisdiction to grant relief from forfeiture?

We must understand that in invoking its equitablesgiction to grant the relief from forfeiture the
court will consider amongst other things —

(1) the attitude of the tenant,
(2) the gravity of the misbehavior,
(3) whether it can be remedied or not,

4) whether it is a flagrant and deliberate depfathe title of the overlord, or a claim of the
title of the land by the tenant.

Clearly, therefore, the court’s jurisdiction to graelief is not as a matter of course, but is hedc
after a careful appraisal of the competing interest the land. In the case ©hisiwo v Fagbenro
(1954) 21 N.LR 3 .The defendants had been custoteagnts of the Onisiwo chieftaincy family
for over 80 years. Without the consent of the awellthe tenants granted a lease of 50 years to
third parties with option to renew for another 2&wy&e The court refused to grant relief from
forfeiture on the ground that their conduct disedi them to the assistance of equity because,
having maintained the attitude that they were alisobwners, they “missed the opportunity of
placating the plaintiffs by offering to share tlemt they were going to receive and it is rathes lat
in the day to say that they were sorry and that thade a mistake in good faith”. The court was of
the view that forfeiture was the only way to protdee overlord’s right to the reversion, and
granting a relief will only allow the tenants to goot free and try again. Comarmond S.P.J
observed as follows,

“One may feel tempted to attach little importanogaly to the rights of reversion or to the right
of forfeiture established and recognized undervealaw and custom. One may think that,
owing to the impact of Western laws and the exmtenf social and economic conditions, the
old order of things in Nigeria must fade out. Inthi however, that the proper way of relegating
irksome or outmoded law and custom is to have mseoto legislation” p.7
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Self-Assessment Exercise 1
What are the factors a court will consider in deciding whether to grant relief from forfeiture?

Other deciding factors in granting relief are, adegof inconvenience that would be occasioned to
the tenant having regard to the length of time & lieen in possession and improvements he has
made on the land. Thus, in the cas&Jofani v Akom (1928) 8 NLR 18lief was granted on the
ground that it would be inequitable to dispossesses310 tenants from land they had occupied for
over 50 years and had built over 100 houses anddad.

Relief will not be granted where the tenant hasralted the land to third parties, because that will
be tantamount to denying the title of the overland,abandonment. In the case ©hief S.O.
Ogunmola & Ors v Eiyekol€1990) 4 NWLR (Pt.146) 162 the Supreme Court hilter alia,
approving the decision of the Court of Appeal that
“Without doubt, the principle of customary law islvstated that a customary grantee is
entitled to continue his occupation of land onlyidg the period of his good behavior, and that
he is liable to have his interest terminated fafeieure if he is guilty of acts amounting to
serious misconduct or misbehavior”.

The court, thereafter listed the misbehavior cotadiby the tenant before finally arriving at the
decision to refuse relief from forfeiture, when teurt found that

“The most serious misconduct which is rarely ovekbkd is denial of the landlord’s title as it is
in this appeal. Coupled with this was the act @& thspondents by pulling down the shrine
worshipped annually by the appellants. The shrgnen the land in dispute. In so far as the
appellants are concerned, that was an act of da&etr

The court also found the evidence of misconductrafigsal to pay the tribute or rent on record.

“It is manifest from their evidence and conducttthat only did they deny the title of the
appellants they also refused to pay tribute or'rent

The court refused to grant relief from forfeitura@skd upon the serious misbehavior committed by
the tenantsSee also Taiwo v Akinwundio75) 4 S.C. 1430jomu v Ajaq1983) 2 SCNLR 156

In-Text Question
Why will the court refuse to grant relief from forfeiture where a customary tenant alienates land to third
parties?
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However, where the customary tenant's misbehawominor or remediable, the court will be
willing to grant relief against forfeiture. Seesisi v Tubi(1974) All NLR (pt 1) 72 per Dan
Ibekwe JSCIn order to do substantial justice, where the cauders relief from forfeiture, the
court may order the tenant to pay the tribute at ead to henceforth be of good behavior. Where
relief is granted this does not render valid arentlise invalid transaction. For instance, where the
tenant had sold or leased land in breach of higalobns, the transaction shall remain void, even i
the relief against forfeiture had been granted.

Self-Assessment Exercise 2

How may the court strike a balance between the teeetfer a customary tenant relief
from forfeiture in cases of minor or remediable leisaviours and the need to protect the
interests of the overlord?

5.4 SUMMARY
Relief against forfeiture is granted by the cowaséd on the circumstances of the case and after

weighing the competing interests, and gravity o tinisbehaviour of the customary tenant.
Though not available under native law and custona tienant in breach of his tenancy, relief
against forfeiture may be granted by the court king its equitable jurisdiction.

5.5 REFERENCES/FURTHER READING/WEB SOURCES

C.0. Olawoye, (1981) Statutory Shaping of Land Llavd Land Administration up to the Land
Use Act, National Workshop on the Land Use Act,88@ld on May 25, 1981 at University of
Lagos.

Niki Tobi (1992) Cases and Materials on Land Lawbkéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 58-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acaggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess 2012
C.0. Olawoye, ‘Title to Land’ (Evans Brother Ltd®74)
Obi, “Ibo Law of Property” (1963).

B.O. Nwabueze, 1972, Nigerian Land Law, (1972) Nwarublishers Limited Enugu
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Coker, Family Property among the Yoruba¥ )
P.C. Lloyd, (1962) Yoruba Land Law

L.O. Nwazi ‘The Practice of Customary Tenancy urtlerNigerian Customary Land Law (2017) 6
(1) Journal of Property Law and Contemporary Issiigs

J. Finine Fekumo, Principles of Nigerian Custonlaagd Law (2002) F & F Publishers

5.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
SAE 1

Some of the factors a court may consider include:

(1) The attitude of the tenant,
(2) The gravity of the misbehavior,
(3) Whether it can be remedied or not,

4) Whether it is a flagrant and deliberate deniathe title of the overlord, or a claim of the
title of the land by the tenant.

(5) Length of time during which the customary teryahas existed
(6) Nature or extent of improvements on the land

(7) Degree of possible inconvenience to the teimatite event of a forfeiture — bearing in mind
the length of time, improvements and nature of dnea

SAE 2
The court may strike a balance between the congpetterests of the overlord and customary tenant

by seeking to do substantial justice to both. Tloees where the court orders relief from forfeitutiee
court may order the tenant to pay the tribute ot aad to henceforth be of good behavior.
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MODULE 4:

Unit 6: IMPACT OF LAND USE ACT ON CUSTOMARY TENANCY
CONTENTS
6.1 Introduction
6.2 Learning Outcomes
6.3 IMPACT OF LAND USE ACT ON CUSTOMARY TENANCY
6.3.1 Impact of Land Use Act on Customary Tenancy
6.4 Summary
6.4 Reference/Further Reading/Web Sources
6.1 INTRODUCTION

Owing to the nature of customary tenancy as a sysferules accepted by a particular community and
one which predates any statutory prescriptionddod law — especially the Land Use Act 1978, the
impact of the Land Use Act 1978 on the interesd byl the customary tenant will be further examined
in this unit.

6.2 LEARNING OUTCOME
By the end of this unit you should be able to exptae impact of Land Use Act 1978 on the interest
held by the customary tenant.

6.3 IMPACT OF LAND USE ACT ON CUSTOMARY TENANCY

6.3.1 Impact of Land Use Act on Customary Tenancy

As we explained above, customary tenancy is createere a land owner allows another person
(tenant) the occupation of his land for specificqmses, and either for a term (e.g. planting s@asion
normally in perpetuity subject to good behaviotl tenant. The customary tenant only occupies the
land and the title never passes to him. He is drgdeio pay rent or tribute to the overlord, in went

of misbehavior, the tenancy is liable to forfeitatehe instance of the overlord.

In-Text Question

Between the practice of customary tenancy and dtiemof right of occupancy under the Land use
Act, which came first?
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Upon, the coming into force of the Land Use Act 89the pertinent question that had agitated the
minds of jurists and scholars had been — ‘whathes quantum of interest held by the customary
tenant?’ Some authorities have ruled that the sigifitthe overlord have been swept away by the
provisions of the Land Use Act especially secti6(23. The section provides as follows:

“Any occupier or holder of such land, whether unaeistomary rights or otherwise
however, shall if that land was on the commencenoérnthis Act being used for
agricultural purposes continue to be entitled tospession of the land for use for
agricultural purposes as if a customary right ofcapancy had been granted to the
occupier or holder thereof by the appropriate lo€&bvernment and the reference in
this subsection to land being used for agricultysalposes includes land which is, in
accordance with the custom of the locality concdrnallowed to lie fallow for
purposes of recuperation of the soil”.

Section 36(3) went further to permit the approgriatcal Government to issue the customary right
of occupancy to the occupier or holder if satisfiledt the occupier/holder is entitled to possession
and that the land was being used for agricultungbpses.

Section 36 has created some ambiguity as to therenatf interest held over land subject to
customary rights. The problem is - who is the holded who is the occupier? ‘Occupier’ was
defined in section 51 as, “any person lawfully gogng land under customary law and a person
using or occupying land in accordance with custymaw and includes the sub-lessee or sub-
under-lessee of a holder. On the other hand, thdehas the person entitled to the right of
occupancy. The Supreme Court seemed to have laidegb the arguments on the proper
relationship of the customary tenant and the overilo view of the impact of the Act in the case of
Abioye v Yakubu suprén that casgthe customary tenants of the plaintiffs, after dk@fuyears on
the land as tenants, put up a signpost on thettatdsuggested that the land now belongs to them
absolutely. The plaintiffs sued for forfeiture dietcustomary tenancy and the tenants claimed the
Act had converted their rights to that of customaght of occupancy under the Act, the High
Court heldinter alia, that the Act did not convert the occupiers (tenami® holders (owners) of
the land. Upon appeal, the court of Appeal hetdr alia, that being occupiers of the land before
the Land Use Act, the tenants are entitled to tistarnary right of occupancy, and that they now
become the tenant of the local government. Theniiis appealed to the Supreme Court, which
held as follows:

1. The relationship of lessor and lessee, mortgagdrmaartgage are continued by the
Land Use Act. The Act never sought to disturb éxgstelationships.

2. The Act did not expressly divest or extinguish tustomary rights of the owners of
agricultural land in non-urban areas as it dideispect of undeveloped land in excess of
half hectare in urban areas. In deciding therefloeegrant to the tenant of the deemed
customary right of occupancy tantamount to thenexion and extinguishment of the
customary right of the owner, the right to tribytésrfeiture and reversion, it is
necessary to examine the quantum and content ofl¢leened customary right of

occupancy granted to the occupier in the light loé tules of interpretation of
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expropriatory statutes.

3. Section 1 has not taken away the right of the ecoatyg owners of enjoyment of the
tributes rather it left it untouched.

4. In Section 36(2), the occupier is the customaramenvhile holder is the customary owner

5. Where a certificate of occupancy is granted torené who is subject to customary
tenancy, the overlord retains his right as a resees in case the certificate of
occupancy is revoked for any reason and the owkrioay apply for a grant of
certificate of occupancy to him.

Self Assessment Exercise 1

Enumerate the principles of law established byStpreme Court ilbioye v. Yakubu

6.4 CONCLUSION

The position of the customary tenant under custgrtew has been left undisturbed by the Act.
Except that, he may apply for a customary righb@fupancy which does not remove him from the
full incidents of customary law.

We may safely conclude therefore that customargrteynis preserved under the Act. The Act not
only recognizes the status of the customary temafact, he may be ousted from occupation in the
event of misbehaviour in spite of the Act. The dwet retains his title, and right to the reversion.
Though the tenant may be entitled to apply for ¢hetomary right of occupancy, such right is
subject to the overriding incidents of customary.la
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6.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES
SAE 1
The principles are as follows:

1. The relationship of lessor and lessee, mortgagdrnaortgage are continued by the Land
Use Act. Hence, the Act never sought to disturilsteng relationships.

2. The Act did not expressly divest or extinguish thestomary rights of the owners of
agricultural land in non-urban areas as it didespect of undeveloped land in excess of
half hectare in urban areas. In deciding theretbeegrant to the tenant of the deemed
customary right of occupancy tantamount to thenetibn and extinguishment of the
customary right of the owner, the right to tribytiesfeiture and reversion, it is necessary
to examine the quantum and content of the deemstroary right of occupancy granted
to the occupier in the light of the rules of interfation of expropriatory statutes.

3. Section 1 has not taken away the right of the ecnaty owners of enjoyment of the
tributes rather it left it untouched.
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4. In Section 36(2), the occupier is the customargamemvhile holder is the customary owner

5. Where a certificate of occupancy is granted to raré who is subject to customary
tenancy, the overlord retains his right as a reopes in case the certificate of occupancy
is revoked for any reason and the overlord may yappt a grant of certificate of
occupancy to him.
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11 INTRODUCTION

Succession to land is an important aspect of cumtprtand law, and it regulates how land
devolves and is inherited by heirs of the origioalner of the property. Customary law has
evolved rules and customs that are applicable unm@eious circumstances. These rules of
customary law on succession like every other rdleustomary law vary from one area to the
other. There are also external interventions thiirender the rules of customs inapplicable.

You will find this video useful for the lessonsthis module. Click to view it.
https://www.youtube.com/watch?v=IYYU278sQdI

1.2 LEARNING OUTCOMES
At the end of this unit, you should be able to

e Differentiate between testate and intestate sumgess

e Define basic terms like ‘patrilineal successiomhatrilineal succession’, ‘primogeniture’
and ‘ultimogeniture’

1.3 OUTLINE OF SUCCESSION RIGHTS
13.1 DISTINCTION BETWEEN TESTATE AND INTESTATE SUC CESSION

Upon the death of a man, the devolution of his prigpdepends on whether or not he has made a
will. Where he made a will before his death, theperties are shared according to the directions in
the will, and he is therefore known to have ditx$tate”. Testate succession is usually governed
by the appropriate succession statutes. In Nigsuegession statutes include the Wills Act 1837,
Wills (Amendment) Act 1852, Wills Laws of variousates and Administration of Estates Laws of
various states.

Where a person died without a will, then he is $aitdave diedintestate”. In the latter, situation,
the properties will be governed by the appropreatgtomary law. Succession under customary law
Is treated as being entirely intestate. Some mgwyeathat, if the owner of the property gives verbal
instructions as to how his properties are to beeshamongst his children and relatives this may be
regarded as testate disposition. However, the psitihat under customary law, there are rules
guiding the sharing of inheritance and it is onllyare the testator decided to go out of this known
rule that exception is taken to the general ruleerkthen, the elders may disregard or modify the
wishes of the deceased depending on the circunestavfcthe case, and they are not obliged to
follow his wishes though it may be persuasive (%#myd, 1965, Yoruba inheritance and
Succession, in Derret ed. Studies in the laws ot&ssion in Nigeria, O.U.P. 155)

In-Text Question
Differentiate between Testate and Intestate Succession and the laws that govern each form of succession.
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1.3.2 INTESTACY AND CUSTOMARY RULES OF SUCCESSION

The fundamental rule is that the personal law efdaceased land owner will be the law applicable
to his estate. In the caseTdpa v Kukg1945) 18 NLR 5where the deceased from Nupe land, left
property in Lagos, the question for determinati@aswhether it is the law of where the property is
situated Iex situg that should be made applicable or the persomal.la law of Nupe, the court
held that it was the customary law of Nupe that & applicable. A similar decision was reached
in Osuagwu V. Soldief1959) NRNLR 39 where court held that Igbo customaw should apply

to property in dispute between two Igbo men despigeproperty being in Kano. In the Western
and Midwestern States of Nigeria, it is the lexisithat will be the applicable law when the issue
of succession to real property is concerned. Seenstance, S20(2) Customary Courtsv Cap 3
LWN 1959).

The personal law may not necessarily be the lavhisfnative community, but he may have
adopted to live as the member of another commuamtlyagreed to be subject to the customary law
of that community in which case, upon his deatls, gersonal law will be that of his adopted
community. SeeOlowu v Olowu(1985) 3 NWLR (pt 13 372Where, upon proof that a Yoruba
man had lived, naturalised and adopted Benin asdmsnunity before he died intestate, the court
held that his personal law should be Benin naawveand custom.

In-Text Question
Why did the court accept the personal law of the deceased Chief Olowu should be Benin native law and
custom despite him being born Yoruba?

1.3.3 BASIC SYSTEMS OF SUCCESSION UNDER CUSTOMARY 1AW

The general rule of customary law is that upon ldeéta land owner, his property is inherited by
his children under native law and custom. There tar@ basic systems of succession under
customary law. We have the patrilineal and the iregal. The patrilineal succession is one that is
strictly through the fathers’ lineage, while thetrimeal is strictly through the mothers’ lineage.

Succession under most customs in Nigeria are &l though there are pockets of matrilineal
types in various parts of the country.

In-Text Question
Mention the basic systems of succession under customary and how they operate.

There are also what is known as primogeniture tyfp@heritance, in which the eldest son takes
and inherits the properties of his late fatheri® éxclusion of others, while in some communities,
ultimogeniture system is used, where the youngédt dnherits all the father's properties
exclusively. There two types are offshoots of th&ipneal type of succession. An example of the
patrilineal society is the Igbo society while Bersiociety is primogeniture. The Yoruba custom
permits both male and female children to inhentl#o the exclusion of other relatives.
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Self-Assessment Exercise 1
Fill in the blank spaces with the correct answers
1. Patrilineal succession favours the ..........cccccovvvnnnnen. side
2. The recipient of inheritance under ultimogeniture is the ......
3. Primogeniture and ultimogeniture are both variants of ........... succession
4. The recipient of inheritance under primogeniture is the ......
5. Matrilineal succession favours the .......c..cccecv e, side

1.3.4 TESTATE SUCCESSION

The owner of land who executes a will directing How land and other properties may be shared
is said to have dietkstate Where there is a written will, then the entiréesuof customary law is
excluded, subject to limits on testamentary freeddmspecial words may be used, but it must be
in writing, and signed by the testator and in thespnce of two withesses who must also sign in
his presence. Where the will is not properly agésthe gift will fail and the customary law will

apply.

The testator may create a family property undetarnary law where he directs in a will that his
property be held as family property.Jacobs v Oladuni Brog1935)12 NLR1 Note that the
provisions of the Wills Act 1837 applies to testateccession but, it will not apply where the
testator attempts to give out family property is tiill. In such a case, the principle mémo dat
quod non habetvill apply because the does not belong to him lbuthie family. SeeAbeje v
Ogundairo(1967) LLR 9.

Self-Assessment Exercise 2
What is Testate Succession and how may customary law apply property created under a will?

Note that the freedom of a testator to distribuge dstate as he desires is not absolute. Various
Nigerian statutes recognize that whatever testaamgiiteedom a testator may have, he cannot go
outside the compulsory prescriptions of customawy. IFor instanceSection. 3 (1) of the Wills Law

of the former Western Region provides:

Subject to any Customary Law relating theretq it shall be lawful for every person to
demise, bequeath or dispose of, by his will exetitea manner hereinafter required, all
real and personal estate which he shall be entlegither in law or in equity, at the time
of his death and which if not so demised, bequeatrel disposed of would devolve
upon the heir at law of him, or if he became eatiitby descent, of his ancestor, or upon
his executor or administrator.

In Lawal Osula v. Lawal Osula where the deceasedtgao disinherit his eldest son and bequeath
his Igiogbeto another child, the court affirmed that be unlavdecause it offends the proviso to
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Section 3(1). Belgore JSC noted that

... Binis like some other tribes in Nigeria have goime age long traditions and norms,
some peculiar to them, others in common with theeiotaces in the other parts of the
world that cannot be written off by mere legislatido legislate to ban some of these
native law and customs would lead to serious deyottiat makes governance and
obedience difficult. It is in light of these thatstead of entirely discarding a practice
that has been tried and tested over centuriessldgigin are carefully drafted to
accommodate the laws and customs in question aredjtdate their practice.

14 SUMMARY

There are two types of succession — testate (da#tha will) and intestate (death without a will).
Testate succession is regulated by the relevardession statutes while intestate succession is
regulated by the customary law of the deceasedpe@ustomary rules on succession in African
societies varies from community to community andyrba influenced by the English received
laws, marriage, and Islamic law.

Under customary law, there are two basic systemsustomary law — patrilineal (from the

father’s side) and matrilineal (from the motheride3. Patrilineal system of customary law may
either operate under primogeniture (inheritancetliy eldest male child) or ultimogeniture
(inheritance by the youngest child).

A testator may elect to create family property /wiill. In that case, customary law will regulate
the family property so created. Family propertycseated cannot be given out by a beneficiary
through a will.

15 REFERNCES/FURTHER READING/WEB SOURCES

C.0. Olawoye, (1981) Statutory Shaping of Land Lavd Land Administration up to the Land
Use Act, National Workshop on the Land Use Act,88@ld on May 25, 1981 at University of
Lagos.

Niki Tobi (1992) Cases and Materials on Land Lawbkéehi,

Remigius N Nwabueze, ‘Alienations under the Lané Bst and Express Declarations of Trust in
Nigeria’ (2009), 53, 1 Journal of African Law, 58-8

Mieke van der Linden, ‘British Nigeria’ in ‘The Acggition of Africa (1870-1914): The Nature of
International Law Book’ Brill. (2017)

Olong M. D. Adefi, ‘Land Law in Nigeria’ Malthouderess 2012

C.0. Olawoye, ‘Title to Land’ (Evans Brother Ltd®74)

Obi, “Ibo Law of Property” (1963).

B.O. Nwabueze, 1972, Nigerian Land Law, (1972) NwearRublishers Limited Enugu

Coker, Family Property among the Yoruba¥ )
177



P.C. Lloyd, (1962) Yoruba Land Law

L.O. Nwazi ‘The Practice of Customary Tenancy urtierNigerian Customary Land Law (2017) 6
(1) Journal of Property Law and Contemporary Issi{gs

J. Finine Fekumo, Principles of Nigerian Customiaapd Law (2002) F & F Publishers

Efe Osamuede ‘Benin Customary Law of Succession’ &arld.Net
https://www.edoworld.net/Benin customary law of cassion.html accessed 20 December 2022

Osaretin Aigbovo ‘The Principal House in Benin Qumsary Law’
<http://nigerianlawguru.com/articles/customary% 2@s20and%20procedure/ THE%20PRINCIPAL
%20HOUSE%20IN%20BENIN%20CUSTOMARY%20LAW.pdf> acoed0/12/2022

Paul Itua ‘Succession under Esan Customary Lawigera: Grounds for Disinheriting an Heir from
Inheriting his Deceased Father’s Estate under Esstomary Law’
<https://www.edoworld.net/Succession_Under_Esan%2@nary Law.html>

Reginald Onouha ‘Discriminatory Property Inheritanmder Customary Law in Nigeria: NGOs to the

Rescue’ <https://edojudiciary.gov.ng/wp-contentdaols/2016/10/Discriminatory-Property-
Inheritance-Under-The-Customary-Law-In-Nigeria.pdfzeessed 20/12/22

1.6 SUGGESTED ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1

1. Patrilineal succession favours th&her’s side

2. The recipient of inheritance under ultimogeratis theyoungest child

3. Primogeniture and ultimogeniture are both vdsaiipatrilineal succession
4. The recipient of inheritance under primogeniigriheeldest son

5. Matrilineal succession favours tirether’s side

SAE 2

Testate succession occurs when a person distribigestate by a written will which takes effecbop
his death. Where family property is created by I atministration of the property will be subjeot
rules of customary law.
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2.1 Introduction

As we highlighted in Unit 1, rules of customary laliffer from community to community. One
common thread that runs through most customs igniheritance of a deceased person’s estate by
his/her children or immediate family members —atah usually taking priority. In this unit, we will
explore the rules on distribution of estates unekious customary laws. As Nigerian tribes are
different so are customs. You must therefore beanind that the customary laws examined in this
unit are not the only ones guiding intestate irthade under customary law. As you read about
Yoruba, Igbo, Benin and Esan customary rules, iy iaterrogate the rules guiding inheritance under
your personal customary law.

Have you viewed the video for this module? PleaseYadu will find it useful.

https://www.youtube.com/watch?v=1YYU278sQdI

2.2 Learning Outcomes
By the end of this unit, you should be able to

o] Discuss the customary rules of succession under
- Yoruba customary law
- Igbo customary law
- Benin customary law

o] Differentiate between the rules of primogeniturelemBenin customary law and that of the
Esan tribe.

2.3 MODES OF DISTRIBUTION OF ESTATES UNDER CUSTOMARY LAW
2.3.1 DISTRIBUTION OF ESTATE UNDER YORUBA CUSTOMARY LAW

Yoruba customary law allows only the children tdent the father's property exclusively.
Relatives and other collaterals are therefore elerlu Male and female children share equally,
while a widow does not have a right of succession.

In the case ofewis v Bankol€1909)1 NLR 18.The court laid down the followindasiin respect
of succession among the Yorubas;

1. When the founder of a family dies, the eldest sumng son called “Dawodu” succeeds
to the headship of the family. Headship impliesaalis of leadership including living in
the family residence and the giving orders in htbér’'s house or compound.

2. On the death of the eldest surviving son, the eé&dest child of the founder, whether
male or female, is the proper person to succebaad of family.

3. Inheritable property is into equal shares betwéenréspective branches, regard being
had to any property already received by any offthder’s children during his life-
time.
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4, The founder’s grandchildren only succeeded to sigits as their immediate parents
had in the family property.

When it comes to the sharing proper, the Yorub#&oousecognize two modes of sharing —
- per stripesor Idi igi or
- per capitaor ori Ojori.

In the case obawodu & Ors. v Damole & Ors, theourt explained the position thus:

(1)  “Idi Igi” is the Yoruba Native Law and custom whereby thatesdf an intestate whose
wives have pre-deceased him, is distributed acegrdi the number of the mother’s (wives
of intestate) of the children of such intestate.

(2)  “Idi-Igi” is an integral part of Yoruba Native Law and custetating to the distribution of
intestates ‘estate. It is in full force and obsewsg and has not been abrogated.

(3) “Ori— Ojori a Yoruba Native Law and Custom, whereby the esth&ich an intestate is
distributed according to the number of his children a relatively modern method of
distribution, and may be adopted only at the dismneof the head of the family for the
avoidance of litigation.

Some have argued that it is contrary to naturdigesquity and good conscience to allow sharing
by theldi-Igi system, as it will deny many of their equal shanecases where a wife has more
children than others, to share lo+1gi and notOri-Ojori is believed to be totally inequitabl&de
Niki Tobi, op. cit p. 80)The Supreme Court however put the rule beyonddainen the court
held in the case dlowu v. Obwu (1985) 3 NWLR (pt13) 37that it is the eldest child who takes
over the management of the estate of the deceasddhiself and other children, and also decides
which system of distribution should be adoptedtBili — Igi” or “Ori — Ojori” .

In-Text Question
Differentiate between idi-igi and ori-ojori.

Where the intestate left no issue, the court inctme ofAdedoyin v Simeof1928)9NLR 76laid
down the following based on the evidence of custgrteav adduced before the court-

1. If the deceased left brothers and sisters by thesaother, they have the right of
succession to the exclusion of other relations.

2. Where there is no brother or sister by the samdenpthe parents are together entitled
to succession but more usually the father woulddesverything to the mother.

3. If the deceased is survived by only one parent,gheent takes everything.

4, Brothers and sisters of the half-blood by the statteer have no right of inheritance,

notwithstanding that the property was inheritedhfriheir father.
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Note however that, where the property in disputes viigherited from the father's family,
inheritance is by his paternal relations, and, wibe property was inherited through the mother,
the maternal relations have the right of possesSiea Suberu v Sunmonu (1931) 10 NLR 79 at 80.

Grand children take their deceased parents gherestripesirrespective of whether such parent
survives the intestate.

Self-Assessment Exercise 1
State the Yoruba rules on succession where an intestate died without an issue.

2.3.2 DISTRIBUTION OF ESTATE UNDER IGBO CUSTOMARY L AW

The Supreme Court had recognized the Igbo custatthie eldest son called the ‘Okpala’ takes
over all the properties of the intestate fathed hacomes the head of family, and upon his death,
his eldest son becomes the head of fasgly Ngwo v Onyejera (1964)1 All NLR 352.

Succession under Igbo customary law is strictlyilpaal. The house of the deceased belongs
exclusively to his eldest son to the exclusion lbbther children. All the other properties of the
land owner belong to all the family to be managgdhe eldest son for the benefit of all. In the
past, Igbo customary law barred female members@family from inheriting land. Though any
daughter was living in the family house before dieath of the land owner could not be turned out
during her lifetime. See for instandojekwu v. Mojekwi{1997) 7 NWLR (PT 512) per Uwaifo
JSC,Ugboma v. Ibenem@967) FNLR 251

In-Text Question
From your knowledge of the basic systems of customary succession in Unit 1 of Module 5, classify Igbo
succession pinpointing the particular variant of your classification.

It is noteworthy that the position has changed elineritance rights of female children under Igbo
customary law is concerned. Wkeje v. Ukejg2014) LPELR-22724 (SC) the custom has been
declared void on ground of inconsistency with Sec#2(1) (a) and (2) of the 1999 Constitution
(as amended). In that case, the respondent, ashtdaup deceased intestate challenged the
appellants’ application for letters of administoati contending that as daughter to the deceased,
she was entitled to share in his estate. In agyewith her position, the court stated per Rhodes-
Vivour JSC

‘no matter the circumstances of the birth of a flenchild, such child is entitled to an
inheritance from her late father's estate. Consetljyiethe Igbo customary law which
disentitles a female child from partaking in theushg of her deceased father’s estate is
in breach of Section 42(1) and (2) of the Consttyta fundamental rights provision
guaranteed to every Nigerian. The said discrimmyattustomary law is void as it
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conflicts with section 42(1) and (2) of the Congtitn.

A similar decision was reachedAmekwe v. Nwek@014) 9 NWLR (PT 1412) 393. The court held
per Ogunbiyi JSC that

“a custom of this nature in the 21st century datigetting will only tend to depict the
absence of the realities of human civilizations Ipunitive, uncivilized and only intended
to protect the selfish perpetration of male domaeawhich is aimed at suppressing the
right of the womenfolk in the given society. Oneul expect that the days of such
obvious differential discrimination are over. Anylture that disinherits a daughter from
her father's estate or wife from her husband'sgatgy reason of God instituted gender
differential should be punitively and decisivelyattewith. ...For a widow of a man to be
thrown out of her matrimonial home, where she haddl all her life with her late
husband and children, by her late husband's bothrethe ground that she had no male
child, is indeed very barbaric...”

Under Igbo customary law, a widow cannot inheritingsband’s property, but she may be allowed
to live in the house for her lifetime provided stegnains unmarried or is married to a younger
brother of her deceased husband.

In case of woman'’s property, her land is inherligcher sons, where she is married in the absence
of sons, the property acquired by her before mgerigoes to her own family and not to her
husband, and property acquired by her after magrmongs to her husband or his next of. Kin
Nwugege v Adigwe (1934) Il NLR 13K¢ head of the family of a deceased widow apdedc
letter of administration of her estate but was @ggoby her late husband’s son by another wife.
The latter was held to be the proper person to midter the estate.

Self-Assessment Exercise 2
With reference to relevant cases, discuss the present position on inheritance rights of female
children under Igbo customary law.

2.3.3 DISTRIBUTION OF ESTATE UNDER BENIN CUSTOMARY LAW

As with Igbo custom, the primogeniture rule is aggdble to the distribution of a deceased man’s
estate. The eldest male child called tken'odion’ inherits the principal house calletjiogbe’
exclusively.

In-Text Question
a. State the names of the eldest male child in Igbo, Yoruba and Benin language

b. As under Benin customary law, is there a corresponding name for the principal house in under
Yoruba customary law?
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The following are noteworthy concerning the custguiding inheritance of the Igiogbe:

a.

Whilst this right cannot be claimed by another ésstiheOmodiondoes not step into his
inheritance until he has completed the final (tiadal) burial rites of the deceasddehen
v. Idehen(1991) 6 N.W.L.R. (Pt.198) 382

The eldest male child with the right to inherit tligogbe is the one who survives the
deceased. Where the deceased previously had ast eldée child who predeceased him,
the inheritance right falls to the next male chiidine. Idehen v. Idehen supra

The Igiogbe cannot be partitioned. It is inherited by the eldasviving son absolutely.
Edo v. Edqunreported) Suit No, B/36/85

The Igiogbe cannot be gifted, whether by will oreivivos grant, to another child or third
party. Neither than a declaration disowning anglden render such a child unfit to inherit
the Igiogbe upon the death of the deceased antllfiilenent of requisite conditions. In
Lawal Osula v. Lawal Osulél995) 9 NWLR part 419 SC 259, Chief Osula — ThelaA\d
Benin Kingdom purported to dispose of lhggogbeto another son through a testamentary
document though the eldest son was still alive. Upts death and the eldest son’s
fulfillment of requisite conditions, he was heldtidad to inherit thelgiogbe —hence the
testamentary disposition of same failed. See afsale v. Otabor (1998) 4 NWLR (Pt.544)
20 at 33- 34 where the Supreme Court expresslgdstaat thdgiogbecannot be inherited
by gift.

Mention three rules guiding the inheritance of the Igiogbe under Benin customary law.

Self-Assessment Exercise 3

Apart from the Igiogbe, inheritance of other reapersonal property of the deceased is enjoyed by
all the children of the deceased. In the caseglttest son — as father of the family is deemed to
hold them in trust for the children of the deceasath gifts may be specifically distributed such
that the children enjoy their interests exclusivetythe eldest son may administer them on behalf
of the other children with everyone enjoying jointerest. Where such properties are specifically
distributed two rules apply depending on whetherdbceased was monogamous or polygamous.
If monogamous, each child is given a portion exgklyg. If polygamous, then théJrho’ or gate
system is employed. Under tHgrho’ system, distribution is per stripes i.e. the clatdiof each
wife are granted a portion of the deceased’s edtatenjoy collectively. Hence the estate is
distributed not according to the number of childbem by the number of wives or women who had
children for the deceased. THdrho' system is akin to the Yorubadi-igi’ system discussed
above i.e. distribution per stripes.

In-Text Question

What is the equivalent of distribution per stripes under Yoruba and Benin customary law?
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The ‘lgiogbe’ rule does not apply where the deceased is fenraleudh a case, her properties are
shared among her children with the eldest son gavéarger share than other children. As with
other customs, widows are also not entitled toaaesin their late husband’s estate.

Under the customary laws of neighbouring tribeshef Benins, similar rules of inheritance apply
with slight variations. For instance, the Esansciita strict primogeniture. Unlike Benin
customary law where the eldest son only inherits khjiogbe exclusively and shares other
properties with the other children of the decea#iegl eldest son inherits the entire property of the
deceased exclusively to the exclusion other childkéowever, he may share part of the property
with his younger siblings if he so pleases.

Where an Esan man dies without any children, hieemal brother inherit his property. If he had
no maternal brothers, then his property is inhddig his paternal brothers.

The Urhobos of present day Delta State (anotheghbeuring tribe to the Benins) also practice
strict primogeniture with the eldest son inheritithge entire estate and distributing same as he
pleases. SeBalubi v. Nwariaky2003) 7 NWLR 426

In-Text Question
The Esans of Edo State practice ‘strict primogeniture’. How does it operate?

2.3.4 VARIATIONS OF CUSTOMARY LAW BY MARRIAGE

Section 36 of the Marriage Act 1914 provides thhére:

(i) a person who is subject to customary law cangra marriage in accordance with the provisions
of the Act and dies intestate after the commencewfeghe Act leaving a widow or husband or any

issue of such marriage OR

(i) any person who is an issue of a marriage urtter Act dies intestate subsequent to the
commencement of the Act,

real and personal property left by the intestateclvimight have been disposed of by will shall be

distributed in accordance with the law of Englaeldting to the distribution of the personal estates
of the intestates, any customary law to the coptnatwithstanding.

In effect, the estate of a person who ordinarilyulddoe subject to customary law by virtue of his
manner of life (e.g. through a customary law magejawould not be distributed under customary
law in the event of his demise intestate wheredseldy subsequently entered into a marriage under
the Act. The subsequent marriage therefore indscadifferent manner of life.

All the states of the western states and mid-wesseates have adopted the Section 36 in their
Administration of Estate Law with slight variatioms necessary. For instance see Section 49(5)
Administration of Estate law of Bendel State (nodoEand Delta states) 1976 sets out the principle
enunciated in Section 36 albeit with variationsgolantum of interest for beneficiaries.Salubi v.
Nwariaku(2003) 7 NWLR 426 the deceased who had previausiyried his wife under customary
law subsequently also married her under the maariagt. When upon his death intestate, his
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widow and eldest son procured letters of admirtistnaand proceeded to administer his estate
according to the Administration of Estates Law ehBel State under which the widow was held to
be entitled to roughly one-thirds of the deceasesBsate. Administration by the son was
challenged by his elder sister — the respondent esambended that her mother was entitled to two
thirds of their late father’'s estate and that by jihint reading of Section 36 of the Marriage Act
and Section 49 of the Administration of Estates, Aetr share ought to be about two-thirds of the
estate. The appellant on his part contended thahdpdived his life and married under Urhobo
customary law, same ought to guide the distribubbrestate such that he as eldest son would
inherit the entire property with the discretiondistribute as he pleased. On final appeal to the
Supreme Court, it was held that customary law dod apply but that Section 49 of the
Administration of Estate Act ought to apply instezEdhe Section 36 as decided by the trial court
and court of appeal.

2.3.5 RULEIN COLE V. COLE

The rule laid down ifCole v Colg1898) 1 NLR 15s to the effect that the provisions of customary
law or the Marriage Act does not affect successiopersons married outside the country under a
monogamous marriage. It was held in the case thahe death intestate of a Christian native
outside the colony and protectorate, the successibis property is not governed by the marriage
ordinance which applies solely to marriage conéwclocally, and that the English law of
succession will prevail over the native customauy. |

24  SUMMARY

Customary laws differ from one community to anotigith particular reference to customary rules of
succession. Majority of customary laws follow thatrpineal branch with primogeniture in varying
extents.

The Yoruba customary law stands out in that whilsecognizes the headship of the eldest son, all
children regardless of gender are entitled to aesbhthe inheritance of a deceased intestate Iglhes
and Edos both recognize the role of the eldest rolailel both in terms of headship and exclusive
inheritance of the principal home. Other propertéshe deceased intestate are also inherited &y th
eldest son but in trust for other children who @nétled to a share in such properties whilst tllest
son takes the lion’s share. The Igbo custom whidhipits female children from inheritance is no
longer valid having been struck down by the Supr&oert as being a breach of the fundamental
guarantee of freedom from discrimination. Among Hsan tribe of Edo State (neighbouring tribe to
the Benins) strict primogeniture is practiced vitie eldest male child entitled to exclusive intzarite

of all properties of the deceased intestate and theetimerwhether or not to share some with his
siblings. Like the Esan practice, Urhobo customiawy also entitles the eldest male son with the
exclusive right to inherit and the discretion tetdbute the inheritance as he wills.

The application of customary law to the estate afeaeased intestate may be constrained where a
deceased intestate who would ordinarily be subdeatustomary law is shown to have contracted a
marriage under the Marriage Act 1914 whilst stive In such case, the estate of such deceaséd wil
be distributed according to English law and notaonsry law.
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2.6 POSSIBLE ANSWERS TO SELF-ASSESSMENT EXERCISES

SAE 1
1. If the deceased left brothers and sisters bgdinge mother, they have the right of
succession to the exclusion of other relations.
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2. Where there is no brother or sister by the saiwier, the parents are together entitled to
succession but more usually the father would |lesssgything to the mother.

3. If the deceased is survived by only one patéat,parent takes everything.

4. Brothers and sisters of the half-blood by thmesdather have no right of inheritance,
notwithstanding that the property was inheritedrfrieir father.

SAE 2

Pursuant to the Supreme Court decisiondknje v. UkejeandAneke v. Nwekelisinheriting female children is
a breach of their constitutional freedom from disémation. Accordingly, female children are nowidéatl to
inherit from their dead fathers’ estate.

SAE 3

1. TheOmodiondoes not step into his inheritance until he haspietad the final (traditional)
burial rites of the deceasddehen v. Idehe(991) 6 N.W.L.R. (Pt.198) 382

2. The eldest male child with the right to inhdhe Igiogbe is the one who survives the
deceased. Where the deceased previously had est eidle child who predeceased him,
the inheritance right falls to the next male chldine.ldehen v. Idehen supra

3. Thelgiogbe cannot be partitioned. It is inherited by the eldasviving son absolutely.

Edo v. Edqunreported) Suit No, B/36/85

4. The Igiogbe cannot be gifted, whether by willirtervivos grant, to another child or third
party.Lawal Osula v. Lawal Osula, Imade v. Otal§@®98) 4 NWLR (Pt.544)
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