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INTRODUCTION

Evidence is central in the practice of law. Thibégause is only through
the means of Evidence that facts can be made kriowime courts for

adjudication of disputes. It is through the procetsadjudication that

disputes are resolved and justice and good orderaistained in the

society. It is for this reason that Law of Evidensenade a compulsory
course in the course of study of law. Accordinglystudent of law ought
to understand the rules and principles of evidemoeder to be grounded
as a law student as well as a practicing lawyenwugraduation.

This course, Law of Evidence 1, is the first pdrtle course Law of
Evidence while Law of Evidence 11 is the second.gdre central aim
and objectives of the course are to broaden yoawledge on law of
Evidence and to lay a solid foundation for the gtatithe second part of
the course. Law of Evidence 1 covers such impordack foundational
topics such as definition and nature of Evidenbe, dlassification of
Evidence, the sources and application of the Nagekiaw of Evidence,
relevancy and admissibility, presumption, admissjodicial notice etc.
This course consists of 5 Modules which are suddiyiinto 16 Study
Units. In Module 1 you will be introduced to contepuch as definitions
of and nature of Evidence. In Module 2 you willtaaght the sources of
the Nigerian Law of Evidence while in Module 3 deakith the
classification of Evidence. Module 4 introduces youthe issues of
relevancy and res gestae wile admission, presumptid judicial notice
are discussed in Module 5.

COURSE LEARNING OUTCOMES
At the end of the study in this, you should be dble

1) define Evidence and its nature;

2) explain the classification, sources and applicatibn Nigerian
Law of Evidence;

3) examine the nature of relevancy and res gestae and

4) analyse presumption, admission and judicial notice.

WORKING THROUGH THIS COURSE

To complete this course, you are advised to read stiudy units,
recommended books, relevant cases and othesriaiatprovided by
NOUN. Each unit contains a Self-Assessment Exer@mat points in
the course you are required to submit assignmemtsagsessment
purposes. At the end of the course there is a&xamination. The course
should take you about 11 weeks to complete. You fwid all the
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components of the course listed below. You neethaieout time for
each unit in order to complete the course succlkgsind on time.

COURSE MATERIALS

The major components of the course are.

a) Course Guide

b) Study Units

c) Textbooks

d) Self-Assessment Exercises
e) Presentation schedule.

MODULESAND STUDY UNITS
The discussion in this course is broken down t¢sb&een) study units
that are broadly dividedinto FIVE Modules as fol—

Modulel General Introduction

Unit 1 Law of Evidence and Applicability
Unit 2 Relevant Concepts in the Law of Evidence
Unit 3 Judicial Evidence

Module2 Sourcesof Laws of Evidence

Unit 1 Scope of the Law of evidence
Unit 2 Origin of the Law of Evidence
Unit 3 Other Legal Source

Module3  Typesof Evidence

Unit 1 Classification

Unit 2 Direct Circumstantial Evidence
Unit 3 Primary and Secondary Evidence
Unit 4 Documentary Evidence

Module4 Proof of Facts
Unit 1 Relevant Facts

Unit 2 Res gestae
Unit 3 Complaints
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Module 5

Unit 1 Presumptions
Unit 2 judicial notice
Unit 3 Admissions

All these Units are demanding. They also deal Wwékic principles and
values, which merit your attention and thought.Kl@a¢hem in separate
study periods. You may require several hours fochea

We suggest that the Modules be studied one afauttier, since they are
linked by a common theme. You will gain more framem if you read
them with the cases and Evidence Act, 2011. Ydiuthen have a clearer
picture into which to paint these topics. Subsetjueits are written on
the assumption that you have completed previous.uni

Each study unit consists of one week’s work anduites specific
Learning Outcomes, directions for study, readingemals and Self-
Assessment Exercis€SAE). Together, these exercises will assist you in
achieving the stated Learning Outcomes of the idda units andof the
course.

REFERENCESFURTHER READING

Certain books have been recommended in the cov¥meshould read
them where so directed before attempting the esesci

ASSESSMENT

There are two aspects of the assessment of thisesahe Tutor-Marked

Assignments and a written examination. In doingéhassignments you
are expected to apply knowledge acquired during ¢barse. The

assignments must be submitted to your tutor fomédrassessment in
accordance with the deadlines stated in the prasentschedule and the
Assignment file. The work that you submit to ydutor for assessment
will count for 30% of your total score.

SELF-ASSESSMENT EXERCISES

There is a self-assessment exercise at the enevéy unit. You are

required to attempt all theassignments. You wéldssessed on all of
them, but the best three performances will be iseassessment. The
assignments carry 10% each. Extensions will n@rbated after the due
date unless under exceptional circumstances.

vi
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FINAL EXAMINATION AND GRADING

The duration of the final examination for this ceiiis three hours and
will carry 70% of the total course grade. The exzation will consist of
questions, which reflect the kinds of self-assesdregercises and the
tutor marked problems you have previously encoedteAll aspects of
the course will be assessed. You should use treeligtween completing
the last unit and taking the examination to reviseentire course. You
may find it useful to review yourself assessmergreises and tutor
marked assignments before the examination.

HOW TO GET THE MOST FROM THISCOURSE

In distance learning, the study units replace #w¢urer. The advantage
is that you can read and work through the studyernas$ at your pace,
and at a time and place that suits you best. Taiiitkas reading the lecture
instead of listening to a lecturer. Just as a lectoight give you in-class
exercises, your study units provide exercises éortp do at appropriate
times. Each of the study units follows the samenttr The first item is
an introduction to the subject matter of thet anid how a particular unit
is integrated with other units and the course af@le. Next is a set of
learning outcomes which will let you know what ysiould be able to
do by the time you have completed the unit. Youusthaise these
objectives to guide your study. When you have fiad the unit, you
should go back and check whether you have achitheedbjectives. If
you make a habit of doing this, you will signifi¢gnimprove your
chances of passing the course.

Self-Assessment Exercises are interspersed throtighite units.
Working through these tests will help you to ackiéive objectives of the
unit and prepare you for the assignments and themation. You should
do each Self-Assessment Exercise as you comeirotlie study unit.
Examples are given in the study units. Work throtingtse when you have
come to them.

ONLINE FACILITATION

There will be about 8 hours of online facilitatiprovided in support of
this course. You will be notified of the dates, ésnand location of the
facilitations, together with the name and phone In@inof your facilitator,
as soon as you are allocated a facilitator who takke you through the
course. He will keep a close watch on your progaesison any difficulties
you might encounter.Your facilitator may help grdvide assistance to
you during the course.

Please do not hesitate to contact your facilitbyotelephone or e-mail if:

vii
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. You do not understand any part of the study unithe
assigned readings.

. You have difficulty with the self-assessment exasi

. You have a question or a problem with an assignnvatti

your facilitator's comments on an assignta with the
grading of an assignment.

You should try your best to attend the online featibn classes. This is
the only chance to have face to face contact wotlr yacilitator and ask
questions which are answered instantly. You caserany problem
encountered in the course of your study. To gagnniaximum benefit
from the facilitations, prepare a question listdvefattending them. You
will gain a lot from participating actively.

viii
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MODULE | GENERAL INTRODUCTION
UNIT 1 LAW OF EVIDENCE AND APPLICABILITY

Unit Structure

1.1 Introduction
1.2 Intended Learning Outcomes
1.3 Law of Evidence and Applicability
1.3.1 What is Evidence?
1.3.2 What Is the Law of Evidence?
1.3.3 Critique of Definitions of Law of Evidence
1.3.4 Application of the Law of Evidence
1.4 Summary
1.5 References/Further Reading/Web Sources
1.6  Possible Answers to Self-Assessment Exercises

1.1 Introduction

This unit examines the basic definition of the LafEvidence and other
related concepts which are necessary in otheoeply comprehend the
course work. A proper understanding of the Law widEnce cannot be
projected except we first understand what the warddence” means.

We shall therefore examine this concept both frdra tay man’s

perspectives and from the Legal perspectives. Haenstanding of the
two perspectives will be able to provide a more pmhensive

understanding of the concept. Having therefore kmevhat the word

“Evidence” is, we shall further proceed to examinky what makes up
the “Law of Evidence” more particularly under thegdrian Law.

1.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. define or explain what we mean by “Evidence”

o explain the concept of the Law of Evidence

o critigue the legal definition of ‘Evidence’, andethiLaw of
Evidence’

o identify the courts which must apply the Law of &smce
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1.3 Law of Evidence and Applicability

1.3.1 What is Evidence?

It is worthy of note that there is no statutory idigibn for the word
“Evidence”, notwithstanding this, the definition d¢fhe word can be
derived from some other ways by which it is beipgleed in the day to
day’s activities. Evidence as a word can be undedstrom the ordinary
English usage. On the other hand, according th&gal writer, G. Eche
Ada, Evidence can further be understood from biénal perspective
and technical perspective. In the Literal senséjegce is something
which substantiates the existence of certain fatide the technical
usage has been ascribed to definition by Blacksidneh is “that which
demonstrates, makes clear, or ascertains thedftite very fact or point
in issue”.

Evidence in my own opinion can be said to be a atatibn or
proclamation made in order to establish or proeeetkistence of certain
facts or incidents. Oxford Advanced Learner's [@otary defines
“Evidence” to mean information that gives a stroagson for believing
something or prove something. Evidence is the fatiod of proof. It is
the acceptance of the statements or things presbpi@ person testifying
in establishing the existence of certain factshey@ourt that occasions a
proven fact.

The word “Evidence” has been subject of definitaord description by
several authors and for a proper understandinge sirthese are hereby
examined. Cross defines evidence in relation tdenge of fact. He says;
“the evidence of a fact is that which tends to prdv Something which
may satisfy an inquirer of the fact's existencef s own part, Phipson
sees evidence as that which may be placed befereotlrt in order that
it may decide issues of fact. Taylor stipulates thadence includes the
following:

1. All the classes of evidence — Such includes oratuchentary or
real evidence

2. Facts proved

3. Facts disproved.

The legal author, Aguda, suggests that Evidentleeisneans by which
facts are proved but excluding inferences and aemisn Taylor defines
evidence as: “All legal means, exclusive of memguarent, which tend
to prove or disprove any matter of fact; the trothvhich is submitted to
judicial investigation” In his own definition of @éence, McKelvey
States: “Evidence is any matter of fact from whachinference may be
drawn as to another matter of fact; the former imctlled the evidential

2
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fact; the latter, the ultimate, main or princip@éstalso defines evidence
as “any matter of fact, the effect, tendency origte®f which is, to
produce in the mind a persuasion, affirmative araffirmative, of the
existence, of some other matter of facts”.

Worthy of note on the concept of “Evidence” is whas been expressed
by Best and Nokes who presented the definition fthenperspective of
the Legal system. Best distinguished judicial ent#e as “Evidence
received by courts of justice in proof or disprobfacts, the existence of
which comes in question before them. Nokes defilsttence as
“Judicial evidence consisting éacts which are legally admissible, and
the legal means of attempting to prove such facts.

It is also noteworthy that the definition of thencept “Evidence” has
been judicially ascertained by the Supreme Coutténcase ofkintola
and Another v. Solano [1986] 4 S.C. 141 at 184 that case, Oputa JSC
stated as follows:

If a thing is self-evident, it does not requirederice. What therefore is
evidence? Simply put, it is the means by whicmaauyer of fact the truth
of which is submitted to investigation may be d&théd or disproved.
Evidence is therefore necessary to prove or digpavissue of fact.
Evidence has been said to mean the means by wduitlnfissue which
are material evidence such as oral testimony, deotemny evidence or
real evidence are established by a judicial tribufi@us, from the above
assertions, evidence can therefore be summed hup domething or that
which is required to prove or disprove an issu&of.

1.3.2 Definition of Law of evidence

In the opinion of Cross and Wilkins, the plaintidf the prosecution is
saddled with the responsibility of proving a greatl of evidence in
establishing the facts of their cases and it tloeeethe law of evidence
which tells them how they may go about it. Thus lymg that the
procedures as set out by which facts are provedegyaded as the law
of evidence.

The Law of Evidence relates to the following iterhsProof of facts
before the court 1. Who may prove

1. How facts may be proved, and

Iv.  What facts may not be proved in a court of law.
Law of Evidence according to Stephen is “that pathe Law of
Procedure which, with a view to ascertain indiabtghts and
liabilities in particular cases, must establisé fibllowing:

(1)  What facts may, and what may not be proved in sasks?
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(2)  What sort of evidence must be given of a fact, Wwhicay be
proved?

(3) By whom and in what manner the evidence must bdyaed by
which any fact is to be proved?

He states that this part of the Law of Procedurelmafound in judicial

decisions, statute Law and Text- Books, among ether

In the line of thought of Hon. Justice P.A. OnamaBeidence is the

means by which any matter of fact, the truth ofaklhis submitted to

investigation may be established or disproveds the means whereby
apart from the argument and inference, the coumfemed as to the
issue of facts as ascertained by the pleading, ithathe testimony,

whether oral, documentary or real, which may ballggeceived in order

to prove or disprove some facts in dispute.

In a succinct form, the law of evidence can be daidnvolve the
application of material evidence for proving antabBshing facts upon
which the claims, charges or defences of parti@ssuit are based before
the law court.

1.3.3 Critique of definitions of Evidence.

It is worthy of note that though there are seveedinitions of the concept
of Evidence as given by several writers, all thésénitions has been

proved to be not all sufficient despite the faettall those expressions
are nonetheless useful in their different regaiddss the fact of this non

sufficiency of each of the definitions that sometbém have been
subjected to one criticism or the other and thas#l be examined herein
accordingly.

Aguda States that Evidence does not include “imieze and arguments”
But is this correct? Is “Confession” not EvidencA?“confession’
suggests “an inference” that the accused has caedran offence. It is
admissible evidence when it is voluntarily made.

Taylors’ definition is incomplete. While his deition includes methods

of proof, it excludes “actual facts proved”. It 8lent on the evidence,
which is tendered but rejected which alscevédence. The definition

emphasizedsometerms, w hiaduistic, themselves required
to be first defined e.g. “facts”.

McKelvey’s definition is the reverse of Taylor'sfaetion. McKelvey
excludes methods of proof; He admits only the ddaas proved.
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Look at Phipson’s definition; and the use of thejaaction “and”. The
truth is that the court may be satisfied by oradocumentary oreal
evidence oby a combination of any of them all of them together.

Phipson’s definition is restricted to oral, docurnaey and real evidence.
What about “presumption”. A “presumption” is a ctusion which may
or must be drawn until the contrary is proved. edamption is part of
evidence in law and in fact as we shall see later.

The Law of Evidence is dynamic; its development toaa large extent
been afflicted by a number of statutory rules axxeptions which do not
seem to have any logical connection. This magl termake the law of
Evidence somewhat difficult.

The projection of the Law of Evidence rightly pretethe following
guestions:

Is the fact or material relevant?

Is it admissible to prove something that is in congrsy?

Has the correct method of proof been adopted?

Methods of proof include:

Exercise of judicial discretion in relatioo @admissibility of

a fact or material in evidence

b. How the judge directs himself in assessing the latelig attach to
items of evidence.

c. Oral, real and documentary

L kWM R

This leads us to the choice of Taylor's definitiggubject to the
inadequacy earlier pointed out). In Taylor's defon, Evidence covers:

1. All the classes of evidence — oral, documentameat evidence
2. Facts proved
3. Facts disproved.

His reference to “fact which are the subject mattdr judicial
investigations” answers the description of “ralesy”. As Professor
Adesanya has explained, evidence is a means todgritee end-product
being “proof” or “disproof”.
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Self-Assessment Exercise

Attempt these exercises to measure what you haratleo far. Thig
should not take you more than 6 minutes.

1. What do you understand by the concept of “EvideBce”
. What in your own view will constitute the Law of ifence?

2

3. What are the major characteristics/features thak maitem as a tax?

4. What is the best way to define or determine whe#imeitem is a tax
or not’

1.3.4 Application of the Law of Evidence
1.3.4.1 The Law of Evidence and application in N&yian Courts

The Evidence Act 2011 invariably allows evidenceeagiven in any suit
or proceeding whatsoever. Section 1 of the Act joi®was follows:
Evidence may be given in any suit and proceedimdheoexistence or
nonexistence of every fact in issue and of sudr ddcts as are hereafter
declared to be relevant and of no others.

The above notwithstanding, Section 256 (1) of thel&nce Act, 2011
excluded some of the Courts or Judicial proceedimgjse Nigeria Legal
System from the observation or application of the of evidence. Such
excluded proceedings include; proceedings before aabitrator,
proceedings relating to general court martial, peatings in civil matters
before any Sharia Court of Appeal, Customary CofirAppeal, Area
Court or Customary Court. The Section 256 (1) Ewide Act, 2011
provides as follows:

This Act shall apply to all judicial proceeding or before any court
established in the Federal Republic of Nigeria ibshall not apply to-

a) Proceeding before an arbitrator;

b) A field general court martial; or

c) Judicial proceeding in any civil cause or matteranbefore any
Sharia Court of Appeal, Customary Court of Appéaka Court
or Customary Court, unless any authoréggnpowered to do so
under the constitution, by order published in G&zette, confers
upon any or all Sharia Courts of Appeal, Custom@agurts of
Appeal, Area Courts or Customary Courts in thedratCapital
Territory Abuja or a State, as the case may beygydo enforce
any or all the provisions of this Act.

But by virtue of Section 256 (2) and (3) of the damce Act 2011 such
courts or proceedings excluded from the applicatbnthe law of

6
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evidence as above mentioned are mandated to dppiyule of the law
of evidence while sitting over criminal cases. #c256 (2) and

(3) of the Evidence Act 2011 provides as follows:

(2)  In judicial proceeding in any criminal cause or ret in or
before an Area Courthe court shall be guided by the provisions
of this Act and in accordance with the provisiaighe Criminal
Procedure Code Law.

(3)  Notwithstanding anything in this section, an Areau@ shall, in
judicial proceeding in any criminal cause or matbe bound by
the provisions or sections 134 to 140.

The Evidence Act of Nigeria provides for the praaess in conducting
trials in the Nigerian courts, such items of thegadures include the
following:

i. Manners of Calling witnesses

i ldentifying which witness or witnesses to call

iii. Description of which questions may be asked

iv. Description of questions which may not be askedibasked may
not be answered

V. Statements of person who are not called, which onayay not be
excluded

vi. Exhibits: documents or other tangible things, whichy or may
not be tendered

vii.  Which fact or facts require proof by proving sontleen facts and
how to prove it.

vii.  Inference that may be legitimate from given fact@yd

situation(s). ix. What facts may not be proved eSjate secrets,
accused’s bad character, facts forbidden by exciasy rules of
evidence.

X. Description of relevant Evidence.

All the above listed and many more not mentionedpsovided for under
the Evidence Act of 2011.

1.3.4.2 The Courts applying the Law of Evidence iNigeria

The legal body saddled with the administrationudtite in the nation is
the Judiciary and they operate through the instriatiéy of the Court.
Cases are presented in the court being presided loyeeither the
Magistrate or the Judge. Cases of the litigantspaesented before an
official court through a process of laid down prdaees known as the
Law of Evidence.
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The Meaning of Court:

The meaning of the word “Court” has been giverwo different parts
under the Evidence Act 2011, particularly in Secti®b2 and 258
(Interpretation Section) of the Act.

These sections provides &ollows:

Section 252 provides:

In this Part- “Court” means a High Court or a magiate’s court and
courts of similar jurisdiction.

Section 258 provides:
“Court” means a rule which, in a particular distric has, from long
usage, obtained the force of law....

The Major Courts in Nigeria recognised under thgdxia Legal system
are hereby listed as follows:

1. Superior Courts

These are courts of record or courts of unlimitedsgiction.
Examples are:

a) The Supreme Court of Nigeria

b) The Court of Appeal

c) The High Court (Federal and States)

d) The Sharia Court of Appeal (Federal and States)

e) The Customary Court of Appeal (Federal and State)
f) The National Industrial Court

And Other Courts that may be so designated by thigoNal or State
Houses of Assembly.

2. Inferior Courts

These are Courts other than Superior Courts. Exesvak:

a) The Magistrates Courts
b) The Coroner’s Courts
c) Juvenile Welfare Courts

d) The Rent Tribunals
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3. Special Courts

These are specialist courts established for speafid specialised
purpose with spelt - out jurisdiction. Examples:aifhe Judicial
Tribunals like the Election Tribunals and e.t.mmgarhe Court Martial
which is a special Military Court which tries cadlat involves military
personnel against the military law.

This list of courts is not exhaustive. The coudsied are examples only.
One important question you need to answeristjtincture is whether
the Evidence Act applies in all the courts? Foampgle should the
customary courts or the Area or native courts idicig District Courts be
bound to comply with the Evidence Act in the pratiags before them?
Similarly does the Evidence Act bind the QoMtartial or the Police
Orderly Room Proceedings?

1.4 Summary

You have learned about the definitions of Evideasdt relates to the
Law of Evidence and its application under the Neyerlegal System.
These definitions have been vividly considered dnl¢g examined with

imminent criticism. We have also learnt that thewLaf Evidence

provides for the procedures in conducting trialthe Nigerian courts.

1.5 References/Further Readings/Web Resources

C.C. Nweze: Contentious issues & Responses in Ggurry
Evidence Law In Nigeria. [Institute for Developm@&iudies:
University of Enugu] 2003.

G. Eche Adah: The Nigerian Law of Evidence [MaltiBe Press Limited:
Lagos] 2000.

Hon. Justice P.A. Onamade: Documentary Evidencese€aand
Materials [ Philade Co. Ltd: Lagos] 2002

Cross, R & Wilkins, N. (1971) An Outline of the Lasf Evidence
Ed. Butterworth. London.

Nwadialo, F (1999) Modern Nigerian Law of Evidenge.
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The Evidence Act, 2011.

The Black’s Law Dictionary, 5 Edition
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1.6 Possible Answers to Self-Assessment Exercises.

SAE

1. Evidence belongs to the procedural branch of lave. distinct
from the substantive law which is concerned wiigh ¢ontent of

law. Evidence deals with facts.

2. Evidence is the ways and manner of making factsvknto the
courts. It is said to be different from infereneesl arguments.

10
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UNIT 2 RELEVANT CONCEPTS IN THE LAW OF
EVIDENCE

Unit structure

2.1 Introduction
2.2 Intended Learning Outcomes
2.3 Relevant Concepts in the Law of Evidence
2.3.1 Principle of Rights and Duties
2.3.2 Fact and Law in the Law of Evidence
2.3.3 Essence of the Rule of Evidence
2.4 Summary
2.5 References/Further Readings/Web Resources
2.6  Possible Answers to Self-Assessment Exercises.

2.1 Introduction

In every claim or litigation, the target is to dsish rights and duties of
an individual and there are processes by whichetlags achieved. This
unit examines the processes by which rights angslof an individual
are established. One of the processes by whick tiggsts and duties are
established is through the law of evidence byris&umentality facts and
legal rights and these are hereby considered snuthit.

2.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. explain the processes of establishing rights arnigslu

. discuss what is meant by fact and legal rightseiation to the
Law of Evidence

2.3 Relevant concepts in the law of evidence

2.3.1 Principle of rights and duties

It is worthy of note that the whole essence of hgvaw in any given

society is to be able to create an atmosphere lighvite right and duties
of an individual can be well established, thus piimg for the protection

of such rights and ensuring that such a person evhights are protected
will also perform is own part of the bargain byitig up to his expectation
in the society and this is the duty he ought tdquer.

The core projection of the law of evidence is tovile procedures to be
adopted in a suit, trial or proceedings for theppge of establishing the

11
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rights of an aggrieved person, claimant or complainthus making the
law of evidence one of the processes of establishights and duties
under the law.

The above assertion therefore motivates the coradide of the work of
Professor John Henry Wigmore which provided theeb&son which
rights and duties can be established. He postulttedive stages or
processes of asserting rights and duties and #dredested as follows:

1. The procurement of parties’ appearance beforedhd;c
. The ascertainment of the subject of the disputd,ithpleadings;
3. The attempt at demonstration by parties of the eetsge
positions, that is, the trial:
4. The determination of the dispute, namely, verdigudgement
5. Enforcement.

According to the learned Professor, “evidence” Aéshe third stage of
the whole listed processes where all controversiesounding a matter
are well set out for resolution or judgement of dwart. The learned
Professor states that at this stage the Claimaplaintiff is saddled with
a two-fold responsibility which are; the demonstmabf the existence of
rights of the Claimant or Plaintiff and establishbe liability of the
Defendant in relation to his rights being claimed.

It is therefore the process by which the Claimanat the Defendant assert
and refute claims that brings about the establisitrokthe existence of
fact and legal right attached to it and this themefgive rise to two
important concepts under the law of evidence wrach “Fact” and
“Law”.

2.3.2 Fact and Law

2.3.2.1 Understanding Fact

This concept although have been subjected to detteyaghts, it has
been found to be better described than definedhénordinary sense,
Oxford Advanced Learner’s Dictionary defines fazte a thing that is
known or can be proved to have happened, toueeair to exist. Fact is
said to be a thing which is in actual existence.

Black’s Law Dictionary defines fact to be a thingne; an action
performed or an incident transpiring; an eventimruenstance; an actual
occurrence; an actual happening in time space oevant mental or
physical; that which has taken place. The EvideAce 2011 under
Section 258 (1) paragraph 9 defines Fact to ineclude
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a) Anything, state of things, or relation of thingspahle of being
perceived by the senses; and
b) Any mental condition of which any person is conssio

The erudite scholar W.M. Best has given us a ctgacture of what
“fact” is by his breaking down of facts into cless and this shall be
fully considered because of the importance to mar ¢f study. Best
subdivides fact into three types and these include:

a) Physical or psychological facts

b) Events or state of things

c) Positive/affirmative and negative facts

1. Physical or Psychological FactsPhysical facts are those that are

visible to the eye whether animate or inanimatendpewhile

Psychological facts are those which are embeddigdroanimate

being, such as the one that exist in the mind ehdividual. Such
includes the appeal to the senses, the abilitged fecollect and
be conscious of happenings. This classificatiarorsnected with
the definition of fact as given in the second léthe definition of

the Evidence Act 2011 which talks about the meooaldition of

witnesses.

2. Event or State of Things This is the occurrence of events or
happenings, it has been said that this is callad dct” or “an
action”. The concept of Event infers the happenamgncidence
around a thing while State of things infers to &lotual existence
of that thing. This classification has been wélistrated by W. M.
Best himself. The illustration describes the défeze between
Event and State of Things using “A Tree”. His awt is based
on the existence of a tree and the falling of the¢. He said the
existence of a tree is “A State of Things” whilee falling of the
tree is "Event”.

3. Positive/Affirmative And Negative Facts This class has been
explained by W.M. Best who said the existence oface state of
things is a positive or affirmative fact while iten-existence is a
negative fact.

2.3.3.2 Concepts of Fact under the Evidence Act
It is noteworthy that under the Evidence Act, faoncepts relating to

facts are noted and these are: Facts in Issueg®fatts, Disproved Facts
and facts not proved. All these are hereby examaseidllows:
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1. Fact-in-Issue These are all the facts which the plaintiff/clamb
or prosecution and the Defendant or accused mustepto
succeed in his or her claim or defence. It is amythe fact-in-
issue or facts relevant fact-in-issue that the ttought to make
pronouncement. The plaintiff in civil cause is esigel to
substantiate or prove the fact -in-issue in ordesucceed except
in situations where the defendants has admitteld faats. Also in
criminal cases, what the prosecution must estalitisbrder to
secure a conviction must be fact-in-issue. In wneh situation it
applies, such facts must be proved beyond reasenddibt.
Facts-in-issue are those facts been contendedaaested by the
two parties to an action. A full definition of tii@cts-in-issue has
been given by the interpretation section of thelEmce Act 2011,
precisely Section 258 paragraph 10 where it stgdsllows:

“Fact in issue” includes any fact from which esth by itself or in
connection with other facts the existence, nontexce, nature or extent
of any right, liability or disability asserted oredied in any suit or
proceeding necessarily follows.

According to the Black’s Law Dictionary"sEdition, Facts in issue are
defined as those matters of fact on which the pféiproceeds by his

action, and which the defendant controverts indefense. Thus by the
above assertions, it is necessary to establishwthat makes facts to be
in issue is the contention attached to it. So & facts are not being
contended, it will not qualify as facts in issue.

What constitutes facts in issue has been judic@gtgrmined in the case
of Olufosoye v. Olorunfemi (1989) 1 NWLR (Pt 95) pg 26vhere the
Supreme Court of Nigeria held that an admitted ifgctot in issue. It is
only when facts are in dispute that they are saloktin issue.

It is worthy of note that facts admitted has beeaidied to be contained
in the pleadings of the parties particularly inilcproceedings.. See the
case ofElimare v Ehonyo (1985) 1 NWLR pt 2 at pg 177here the
conclusion of the court was to the extent that itdchfacts are usually
contained in the pleadings of the party in thel guceedingsTherefore
facts admitted are not in issue as the conterleaed and acceptable to
all parties.

2. Proved Facts This is enshrined under Section 121(a) of the
Evidence Act 2011 which provides as follows: A Fiscsaid to
be- "proved" when, after considering the matters befiyehe
court either believe it to exist or considers #gistence so
probable that a prudent man ouglim the circumstances of the
particular caseto act upon the supposition that it does exist:
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3. Disproved Facts As provided for by the Section 121(b) of the
Evidence Act 2011, A Fact is said to Bdisproved' when, after
considering the matters before it, the court aithelieves. that it
does not exist or considers its non-existencersbgble that a
prudent man ought, in the circumstances of théi@aar case, to
act upon the supposition that it does not exist;

4. Facts not proved This is provided under the Section 121(c) of
the Evidence Act 2011, it says A fact is said ¢e'Inot proved"”
when it is neither proved nor disproved.

Self-Assessment Exercise

Attempt these exercises to measure what you havratleo far. Thig
should not take you more than 6 minutes.

1. What is a fact?

2. What is a fact in issue?

3. What are the major characteristics/features thak ma item as a tax?

4. What is the best way to define or determine whedimeitem is a tax or
not?

2.3.2.3 The Law in relation to Fact

Law has been defined to mean the legislative ereof the country
while facts are material evidence of events angbéaimgs that surrounds
a claim, suit or matter in a judicial proceeding.

Both Law and facts are needed in order to be safides a suit but these
must not be mixed together as they must be promisiynguished in

order to get to a logical conclusion in a givenecakhe court’s decision
is based on opinion formed from the facts preseatebthe provision of
the law in that regard, i.e, that is relevant te thatter. While it is
expected that the court must know the law, the tcoam only form its

opinion from facts placed before it.

According to the Black’s Law DictionarySEdition, “Fact” is very
frequently used in r contrast with “Law’. It st that questions of facts
are for the jury while questions of law are for tteurt. Facts are based
on the event of things while law is based on tlegple laid down. Facts
are the events of things to be proved upon whiehte of law is applied.
Law is conceived while fact is actual. Law is aerof duty while fact is
that which has been according to or in contravendiothe rule of law.
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2.3.3 Essence of the Rule of Evidence

Evidence Rules according to the Black’s Law Diceinn3" edition is the
rules which govern the admissibility of evidencehatrings and trials.
The coming into existence of the rule of evidersaedt just for legislative
activism or the move to add to the bulk of the lashe nation which
majority are nonetheless ineffective under the Nége Legal system as
at present. The rule of evidence is rather franmdtlie purpose of
arresting certain problems that relates to pretientaf facts before the
court. These problems have been identified to be dod are discussed
as follows:

1. Who is saddled with the burden of proving facts?The Rule of
evidence points out the party who must dischargebtlirden of
proof in a suit. The party who claims or asserttneismportance
be the person to discharge the burden of proofpxoecertain
situations where the burden of proof shifts to dkieer party like
in the case of the sanity of a person. For examytere someone
alleges that another person is insane, it is tleissgn that is
referred to as insane who must discharge the buftemoving his
sanity. Thus, the party who will lose when certtnts are not
established must be the one to discharge the buidemof.

2. What facts may be proved?-These facts are those material to the
sustenance of a case. They are the material fagishwif not
established, will make the party who ought to depen it fail.
The only exceptions to these material facts arésfadich are
already admitted in evidence as stated under 3e&28 of the
Evidence Act 2011 and facts which the court mukeé gadicial
notice of as provided for under Section 122 (1), (2), and (4).

Facts to be judicially noticed include the followimy:

a) All laws or enactments and any subsidiary legistathade under
them having the force of law now or previouslydrce in any part
of Nigeria;

b) All public Acts or Laws passed or to be passedHhgy National
Assembly or a State House of Assembly, as the masebe, and
all subsidiary legislation made under them andlatlal and
personal Acts or Laws directed by the Nationalehsly or a
State House Assembly to be judicially noticed:

c) The course of proceeding of the National Assemiol¢ af the
Houses of Assembly of the States of Nigeria;

d) The assumption of office of the President, a S@b&ernor or
Chairman of a Local Government Council. and of aegl used
by any such public officer:

16



PUL 445 MODULE 1

e) The seals of all the courts of Nigeria, the seélsotaries public
and all seals which any person is authorised tcbysany Act of
the National Assembly or other enactment havingdhee of law
in Nigeria;

f) The existence, title and national flag of everyt&tar sovereign
recognised by Nigeria:

) The divisions of time, the geographical divisiomshe world, the
public festivals, and holidays notified in the FedeGazette or
fixed by an Act:

h) The territories within the Commonwealth;

i) The commencement, continuance and termination efilties
between the Federal Republic of Nigeria and angro8tate or
body of persons:

) The names of the members and officers of the @ndtof their
deputies and subordinate officers and assistants,aéso of all
officers acting in execution of its process, and aiff legal
practitioners and other persons authorised by taappear or act

before it;
K) The rule of the road on land or at sea:
1) All general customs, rules and principles whichénbeen held to

have the force of law in any court established bywder the
Constitution and all customs which have been dehifeed to and
recorded in any such court; and

m)  The course of proceeding and all rules of pragiderce in any
court established by or under the Constitution.alncases in
subsection (2) of this section and also on all enatof public
history. Literature, science or art, the court masort for its aid
to appropriate books or documents or reference.

The Act provides that a party who wants the cauttke judicial notice
of certain facts or its existence may be requioggroduce such evidence.
This is provided for undeBection 122 (4) of the Evidence Act 2011
which provides thus:

If the court is called upon by any person to tal@igial notice of any fact
it may refuse to do so unless and until such pemoduces any such
book or document, as it may consider necessarpdble it to do so.

3. What facts ought to be jettisoned from court’s proeedings?-
Facts are the pillar upon which a case rests loné importantly,
not all facts are relevant to the suit and thasésfare the ones that
must be excluded from any given evidence by thetctt is only
the establishment of facts in issue or relevarthéofacts in issue
that must be used to substantiate a matter irakgtey the only
admissible facts.
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4. What is the acceptable mode of proof? The mode by which
evidence are given in court has been validly pteg by the rule
of evidence. The rule of evidence establishes rieglium of
presenting evidence in court and these includ#;testimony, real
evidence, documentary evidence. Under the pré&eadéence Act
we have proof by electronic equipment.

2.4 Summary

There are certain concepts that will help to fostebetter and quick
understanding of the rule of evidence as they laeebtickground upon
which the rule of evidence is based and these begg discussed herein.
Such concepts includes; the principle of legal tsghnd liabilities of
parties, the principle of law and fact and thelevance to the rule of
evidence.
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2.6
SAE

1.

Possible Answers to Self-Assessment Exercises.

A fact is “Anything, state of things, or relati of things capable
of being perceived by the senses; and b) Any meotalition of
which any person is conscious”

These are all the facts which the plaintiff/claimanr

prosecution and the Defendant or accused musepgmsucceed
in his or her claim or defence. It is only on tlaet-in-issue or
facts relevant fact-in-issue that the court oughbt make
pronouncement.
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UNIT 3 JUDICIAL EVIDENCE
Unit structure

3.1 Introduction
3.2 Intended Learning Outcomes
3.3 Judicial Evidence
3.3.1 What is Judicial Evidence?
3.3.2 Items of Judicial Evidence
3.3.3 Classification of Judicial Evidence
3.4 Summary
3.5 References/Further Readings/Web Resources
3.6  Possible Answers to Self-Assessment Exercises.

3.1 Introduction

There can never be a proper presentation of evadempon which a

litigant can sustain his/her case without a prapeterstanding of what
kind of evidence that should be presented. It ésdfore because of the
necessity to project a full understanding of that tthis unit examines the
definition of judicial evidence, basic items of thaw of Evidence and

classification of the law of evidence. The underdiag of these concepts
will nonetheless help the preparation of a coufteelhe presentation of
his case before the court.

3.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. define or explain what we mean by “Judicial Evidghnc
. identify and discuss main items of Judicial Evidenc
. discuss the classification of Judicial Evidence.

3.3 Judicial Evidence

3.3.1 What is Judicial Evidence?

These are evidences that are acceptable befooeaquling of the Court.
It could also mean the process by which such natesiidences are
presented before a competent court of law. Accgrtbrthe Black’ Law
Dictionary, 8" Edition, judicial evidence has been describedetdhose
evidence sanctioned law, of ascertaining in a jatproceeding the truth
respecting a question. Judicial evidence, accorttifgokes, consists of
the following:
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1. Facts which are legally admissible, and
2. The legal means whereby such facts may be proved

Legally admissible facts include: Facts in issueatday evidence except
where it is forbidden or excluded, Opinion of expe€Character evidence
except where it is excluded or forbidden, and Rrge where it is
applicable.

The Legal means of proving such facts include: B&sges), Oaths or
affirmation, Documents, Formal admissions or cosifas and
Corroboration.

We also have Special Means of proving facts ansktleclude: Judicial

Notice and Presumption of facts. All the abovetsglaconcepts as given
by Nokes constitute the items of judicial evideaod some of them shall
be briefly examined in the next unit.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

What is Judicial Evidence?

3.3.2 Items of Judicial Evidence

This involves all the substance or make up of jadlievidence. They are
concepts that must be present in the presentatienidence before the
court of law. Five of these items have been idmuifind treated by C.
Eche Adah and they include the following; Fact,thadssue, Hearsay,
Testimony and Thing. These are hereby examinedliasvs:

a. Facts: these are anything, state of things or relatiorthaigs
capable of being perceived by the senses and anjahtondition
of which any person is conscious.

See Section 258 (1) of the Evidence Act 2011.

b. Facts in_lIssue these are the facts which the plaintiff or
prosecution and the defendant or accused muse fmsgucceed
in his claim or defence. They are facts necessanyder to prove
or disprove, to establish or refute a case. Thesé¢he facts which
by the pleadings of the parties are in dispute.
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Facts in issue includes any fact from which eithgr itself or in
connection with other facts the existence, nontertse, nature or extent
of any right, liability or disability asserted orwmied in any suit or
proceeding necessarily follows. See Section 25®{1he Evidence Act
2011.

The only fact or facts upon which the court muskenigs pronouncement
are the facts in issue. Therefore the plaintifhinivil proceeding or the
prosecution in a criminal matter must be dutifutlischarging this burden
in other to succeed in their matters.

C. Hearsay. Hearsay evidences are the evidence given whijlegir
the claim of another person apart from the peigstifying in
court. That is to say that the person given tsénmny did not
personally witness the incidence been testifiezbabut such are
given or made available to him/her from someose @lho claims
the knowledge of such fact. See Section 37-38Be8vidence Act
2011.

Hearsay has been identified to be of two kindsthade include; Hearsay
in the technical sense and Hearsay in the non-iezlhsense. Hearsay

the technical senseccurs when an assertion is made as evidence of th
truth alleged and such will be inadmissible exdémiomes under the
recognised exceptions. On the other hand, Heansée non-technical
sensehappens when a witness is required to presentrééfe court
another person’s statement for some other purpéfeestht from using it

to convince the court to accept such statemeriieaguth.

According to Adah, such situations occur in thescafssedition, where a
witness is allowed to repeat the seditious statérfwenthe purpose of
accepting same as having been made but not forpthipose of

establishing its truthfulness.

Subject to the provisions of the Evidence Act 2Gddmissible evidence
will be one that is direct and not hearsay. Se¢i@ed26 (a-d) of the
Act. This section provides for the rule againstreag and the basis for
this rule includes:

a. The unreliability of the original maker of the statent who is not
in court and not cross-examined

b. The depreciation of the truth arising from repefiti

c. Opportunities for fraud

d. The tendency of such evidence to lead to prolomgguiries and
proceedings

e. The admission of hearsay evidence tends to enceuthg

substitution of weaker for stronger evidence
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The above notwithstanding, there are circumstamogkich hearsay will
be deemed admissible and such situations incluelétlowing:

iv.
V.
Vii.
viii.

Dying declarations. See Section 39 (a) Evidence2@dtl
Evidence of traditional or communal history of laiske Section
43 of the Evidence Act 2011

Admissibility of documents under Section 88the Evidence
Act 2011

Admissions under Section 20 of the Evidencé Z2a11
Confession under Section 28 of the Evidence28dtl vi.
Affidavit evidence under Section 108 of the Eviderct 2011
Res Gestae under Section 4 of the Evidende28&1

Expert Opinion under Sections 68-71 of the Evidenos
2011.See the case of

Kate Enterprises Ltd. V Daewoo Nig. Ltd (1985)7 S.C1

ix.

d.

Evidence admitted on the principle of corporatespeality

Testimony: This can be viewed in two ways which are the galne
term and in the practise sense. Generally spealésgimony
simply means the evidence given by a competenteagtrunder
oath or affirmation different from evidence deriviedm writings
and other sources. It connotes the evidence véalitness before
a judicial proceeding.

According to the Black’s Law Dictionary,5edition, testimony in
common parlance is interchangeably used with tbedwEvidence”.

Testimony properly so called has been describethéan only such
evidence as is delivered by a witness on thedfial cause, either orally
or in the form of affidavits or depositions. Testiny means oral or
written statement made by a person in court asfbtihe truth of that
which is being stated or asserted, it could bectiegidence or hearsay.

e.

Things: These are the objects upon which a person exsrcise

dominion. They are the objects of a right. Thinghisfinto the

category of what the law stipulates to be the dlbpeer which a
person exercises a right, and with reference tochvi@inother
person lies under a duty. These are permanenttehjet being

persons who can respond to situations through Hegises either
by perceptions or feelings.

Things according to the Black’s Law Dictionary!! Bdition, “things”
are in three types which are:
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Things real or immovable:- This comprises of lan@sements
and hereditaments. These are particularly fixethéoground as
they cannot be moved from one place to another.

Things personal and movable:- These comprise oilgaad chattels,
properties that you can move from one place tolerot

Il. Things mixed:- These share both characteristi¢hings real and
things personal as above described. It includeb soings as a
titte-deed, a term for years e.t.c. These canifguak real and
personal at the same time.

3.3.3 Classification of Judicial Evidence

Evidence or Judicial evidence has been subjected seweral
classifications from different perspectives. We déaelassification
according to legal writers and classification inmgdiance with the
provisions of the Act. We shall attempt the exartioma of the
classifications from both sides for a proper unierding.

C. Eche Adah has classified judicial evidence iiite, although this
classification has been subject to several critisisThis author classified
judicial evidence into: Primary and Secondary Ewmime Direct or
Testimonial Evidence, Circumstantial Evidence, ffisient, prima facie
and conclusive Evidence, Real Evidence. Thesexamiaed as follows:

a) Primary and Secondary Evidence These terms are used in
connection with documents. Primary evidence arsditermed to
be the best as there is no other better than itewdgcondary
evidence is that which suggests that there istarbetidence other
than itself. Original documents are primary evidermnd have
overriding effect above other types of evidencelattie copy of
such evidence is secondary evidence of its confag. Section
85-87 of the Evidence Act 2011

b) Direct or Testimonial Evidence This is said to be applicable in
two ways; either as the direct evidence as testymoade by a
witness in the law court and as statement of wi#nessed on
perception of the fact in issue or relevant faBi# this evidence
is rather used in the first way as it refers todirect evidence of
a witness who saw the occurrence of an incidence.

c) Circumstantial Evidence: This deals with the type of evidence in
which the fact in issue may be inferred from a gig#uation or
occurrence. This kind of evidence is only made iapple when
there is the absence of direct evidence. This #@sdnas been
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subject of judicial decision in the caselUdo-debia & others v.
The State [1976] 11 S.C. 133vhere the Supreme Court held as
follows:

Where direct testimony of eye-witness is not alglathe court is
permitted to infer from the facts proved, the exise of other facts that
may be logically inferred.

Circumstantial evidence is one which projects almemof circumstances
in which inference can be made of the occurrenca situation, thus
becoming the facts upon which the case rests. Ebeaafsuch situation
came up in the case ¢irancis Idika Kalu v. The State [1993] 7
S.C.N.J. (Part I) 113.Here the accused and the deceased were the only
persons in a room. The deceased was found deadisithroat cut and
the accused was found standing with a blood-staimachete in his hand
beside the corpse. Even though there was no divatnce, the Supreme
Court upheld the conviction of the appellant ongheund that from the
surrounding circumstances, “"the evidence adducegbwtly, irresistibly
and unmistakenly pointed to the appellant as thederer”.

It is worthy of note that for a circumstantial esitte to be relied on, it
must be that which is cogent, unequivocal, stromg eompelling and

must lead to the irresistible conclusion that tkeused and no other
person committed the offence, such evidence mukéma room for any

reasonable doubt.

d) Insufficient, prima facie and conclusive Evidencelnsufficient
evidenceis that which is not adequate to lend a suppdh¢aase
of the party giving it, thus, making it unappealioga reasonable
man to make it the basis of a judgement. Exampdeicl situation
is the case dfiche and Nwosu v. The Queen [1964] 1 All N.L.R.
195 In this case, the only evidence against the skégpellant
in a case of robbery was that he was seen entdrengame bus
with the first Appellant who had overwhelming evide against
him for the commission of the offence. It was héhat the
conviction of the second Appellant was not validias evidence
against him was insufficient.

When a case is undefended, evidence adduced iosuphe case, may
be held to be insufficient by the court.

Prima facie evidenceon its own part is that which would entitle a part
to a judgement in his favour unless such evidesceontradicted. The
term “prima facie” is a Latin expression which ares “on the face of
it” on the first impression or at the first sightvhen a prima facie
evidence is established by a party, it shifts tnelén of proof to the other
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party and in the absence of any or further evidéndabe contrary, the
prima facie evidence becomes a conclusive prodt f8mm is normally
invoked at a stage of a no “case submission” iarianinal trial. In a
criminal case, a prima facie evidence is estahtistieen the prosecution
has presented sufficient evidence to render reémaaconclusion on the
face of the evidence that the accused is convietabthe absence of a
contrary evidence.

A prima facie evidence has been described as nuingynous with
conclusive or sufficient proof, it is the evidengkich on the face of it is
sufficient to sustain the charge preferred agdhesticcused.

Conclusive evidences that evidence which cannot be contradicted. An
example of this is the criminal culpability of alldhunder seven years of
age under the Section 50 (a) of the Penal Codetwgrimvides that: “No
act is an offence” if it done “by a child undeewen years of age”. The
implication of this is that if in any criminal casthe accused or the
offender is found to be younger or lesser than rsepears of age, he
would not be held liable as he is not capable ohrodgting a criminal
offence under the law.

e) Real Evidence The definition of this has been presented in the
expression of Phipson as “material objects, othan documents
produced for the inspection of the court. Reatlence has been
classified into six different types and theseasdollows:

I. Material Objects: These are any kind of evidence produced
for the proving of facts in issue or relevant fiact  a judicial
proceeding.

. Appearance of a personThis entails the procurement of a
person’s physical appearance in court for the qaep of
establishing certain facts like injury sustainedaim on
paternity of a child or the determination of thgeaof a
child.

iii. Demeanour of WitnessesThis deals with the character of a
witness either within or without the court. Thénheiour of
a witness observed as to truthfulness, deceitfslne vengeful
or otherwise could be used as evidence before e ¢ourt
and this constitutes real evidence.

iv. ~ View: This deals with the inspection of the place of
occurrence of an event upon which a case is establ
This in law is what is referred to the visit toetiWlocus in
quo”. Locus in quo is the scene of a crime or mhan act
been disputed occurred.

V. Tape-Recording This is an aspect of electronic evidence  as
provided for under the Evidence Act 2011. Wheapsetrecording

26



PUL 445 MODULE 1

is allowed to be played in court for the purpog@utting words
expression from it into evidence, it becomes esadence.

Vi. Documents This involves the usage of a document in evidersce
a chattel and not for the purpose of the perusaisocontent.
Example of this is the presentation of an alleggeten book that
is recovered and now presented in court as evaenc

Take note that the above treated classificationsrding to Eche Adah
has been duly criticised by C.C. Nweze on the gdotlnat it is not co-
extensive with the main division of judicial evidengiven under the
Evidence Act. He said the classifications cannotdreect as it will only
fit as a sub classification of certain evidence ldocumentary evidence.
He further argued that the classification of Adalhick project
insufficient, prima facie and conclusive evidenseot accurate as they
are mere terminologies employed in relation toldheden of proof.

The criticism of Nweze is rather out of place ihramification giving
regards to the fact that Adah never said that desiications are based
on the express provisions of the Evidence Act. Tihissa classification
based on a voyage of academic pursuit for the perpof easy
identification of necessary concepts under thedaevidence.

Furthermore, Nweze agreed that Adah’s classificatmuld fit into a sub

division of documentary evidence that therefore mseahat such

classifications are not in any way out of place dan still be deemed to
be somehow relevant. It is my candid opinion thatattempt to classify
judicial evidence according to the express prowisibthe Evidence Act
should not in any way invalidate Adah’s definitiathich has been able
to project a good academic understanding of tHereifit types of judicial

evidence. Adah’s definition does not in any waycprde the given of

any other classification as may be deemed neceBkarthe one given

under the Evidence Act.

Having therefore examined the classifications afligial evidence
according to legal writers, it will be necessary s to examine the
classification of judicial evidence in accordancethwthe express
provision of the Evidence Act. The classificatiohJadicial Evidence
under the Evidence Act is traditional three typdsciv include:Oral
Evidence, Evidence of Material Things/Real Evidence and
Documentary Evidence but the Evidence Act 2011 seems to have added
an extra classification which iElectronic Evidence All these four
identified will now be discussed as follows:

A Oral Evidence This is the testimony given in person by a wites
before a law court. It is the presentation of emice by word of
mouth while testifying in the witness box. Themwess is normally
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put on oath or allowed to affirm based on his/letigrous belief before
proceeding to give evidence. Oral evidence of faxtexpected to be
given in a trial. See Section 125 of the Evidence 2011 provides that
“All facts, except the contents of documents, nisy proved by oral
evidence”.

Nevertheless it is noteworthy that the meaningraf evidence has been
expanded by the Evidence Act by virtue of its psaw for written
evidence for those witnesses with speech challengeis therefore
qualifies the literal meaning of oral evidence las évidence given by
such with speech disability is deemed to be oradence by the Act.
Section 176 (1) and (2) provides as follows:

1. A witness who is unable to speak may give his pg&@ any
other manner in which he can make it intelligitds,by writing or
by signs: but such writing must be written and sfgns made ill
open court.

2. Evidence so given shall be deemed to be oral evéden
Oral evidence in a proceeding is very importanttiie court
because it allows the court to take certain faatrsounding the
witness composure at trial into consideration amnfing its
opinion about the authenticity and truthfulnesstied evidence
being given by the witness. During the differetages of
examination of witness, i.e. Examination in Chigfross
Examination and Re-Examination, the testimonyhefwitness is
being vividly observed in other to determine tlcewaacy of the
evidence been given by the witness.

B. Evidence of Material Things/Real Evidence This kind of
evidence has been described to be objective onodsinative
evidence derived by the court from the inspectdrphysical
objects other than documents which could be aeplagperson,
animal or thing. It always occurs when there igfarence to it by
oral evidence in a court’s proceeding. What giedifas Real
Evidence has been set out in Section 127 (1) 2nds(follows:
(M If oral evidence refers to the existence ondition of any

material thing other than a document, the couaymif it
deems fit

(a)  require the production of such material thing fots i
inspection. or

(b)  inspect an)' moveable or immovable property the  spéction
of which may be material to the proper deterrtiora of
the question in dispute.

(2) When an inspection of property under thisisacts required to
be held at a place outside the courtroom, the tshall either-
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(a)

(b)

be adjourned to the place where the subject-matterthe
said inspection may be and the proceeding sloaticue at
that place  until the court further adjourns bado its
original place of sitting,  or to some other plamle sitting; or
attend and make an inspection of the subject-mattely,
evidence, if any, of what transpired there beinyeg in
court afterwards, and if) either case the defaridif any,
shall bepresent

An example of the presentation of real evidenc®reethe court is the
case ofLyon v. Taylor (1862) 3 F & F., 731.In this case the court
ordered the production of a fierce and mischiewdas in court for the
purpose of examination.

C.

Documentary Evidence This kind of evidence deals with the
production of documents in a judicial proceediagthe purpose
of proving its content. According to Hon. Justlé&\. Onamade,
Documentary evidence is of tremendous importamcecdurt
proceeding. To him, Documentary Evidence formg pérthe
entire gamut of the Law of Evidence. It is thedstick by which
the veracity of oral testimony is tested. The img@ace of
documentary evidence is well enunciated in théudicof Lord
Mcnaghten when he assertedd@nnessey v. Keating (1908) 421
L.T.R. 169 that the eye is no doubt the best test. This

therefore implies that what the eyes of the caa¢ via
documents tendered in trial helps the formatiobetter opinion
on the matter.

Documentary evidence simply put will qualify for the usage of

documents in giving evidence in a proceeding he kinds of documents

which are regarded under the law are provided maleu Section 258(1)
of the Evidence Act 2011. The Paragraphs 8 of $kation defines the
word "documents” which is said to include;

(a)

(b)

(c)

books, maps, plans, graphsdrawings, photographs, and also
includes any matter expressed or described upgrsabstance by
means of letters, figures or marks or by more tbar of these
means, intended to be used or which may be usede@urpose
of recording that matter;

any disc. tape, sound track or other device in Wwisounds or
other data (not being visual images) are embodiedas to be
capable (with or without the aid of some otheripment) of being
reproduced from it, and

any film, negative, tape or other device in whiate @r more
visual Images are embodied so as to be capablé (wiwithout
the aid of some other equipment) of being repreduoom it; and
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(d)  any device by means of which information is recdrd&ored or
retrievable including computer output:

It is settled law that documentary evidence is a viable aid for
assessing oral testimonyThe tendering of Evidence is believed to have
a very important purpose but not just for fun amd has been established
in the Supreme Court case $&lawu Ajide v. Kadiri Kelani (1985) 3
NWLR part 12, 248 at 270here Oputa JSC held as follows:

... every document tendered by a party to a case beustndered with
some end in view. The document may be tenderaet/émee and further
strengthen the case of the party who tendered #dwersely to weaken
or destroy the case of his adversary.

D. Electronic_Evidence This kind of evidence deals with the
tendering of the output of electronic gadgets guigment as
evidence in court. Particularly Section 84 of teedence Act
2011 provides for the acceptability and admisgybdf statements
generated from computers as evidence in the lawt.cGhe
Section 84 (1) and (2) of the Evidence Act 20ldvptes as
follows:

{)) In any proceeding a statement contained iroaudnent produced
by a computer shall be admissible as evidencayfact stated in
it of which direct oral evidence would be admiksibit is shown
that the conditions in subsection (2) of this isecare satisfied in
relation to the statement and computer in question

2 The conditions referred to in subsectiondf jhis section are

(a)  that the document containing the statement wasymed by
the computer during a period over which the compuias used
regularly to store or process information for thpurposes of any
activities regularly carried on over that period,whether for
profit or not by anybody, whether corporate or ,nor by any
individual;

(b)  that over that period there was regularly suppliedhe computer
in the ordinary course of those activities infotroa of the kind
contained in the statement or of the kind from ciwhithe
information so contained is derived,;

(c)  that throughout the material part of that periocgéth computer
was operating properly or, if not, that in any  pest in which
it was not operating properly or was out of op&atduring that
part of that period was not such as to affect thedpction of the
document or the accuracy of its contents; and

(d)  that the information contained in the statementoepces 01' is
derived from information supplied to the computethie ordinary
course of those activities.

30



PUL 445 MODULE 1

The Evidence Act 2011 officially provides for thecognition of
recording machines, computers and the likes asobrtte means by
which evidence can be given in a judicial procegdiData and sound
track of a recording gadgets and output of a coerpate regarded as
evidence by the Act. See Section 258(1) paragraftih)-&l), it provides
as follows:

(b)  any disc. tape, sound track or other device in Whsounds or
other data (not being visual images) are embodiedas to be
capable (with or without the aid of some otheripment) of being
reproduced from it, and

(c) any film, negative, tape or other device in whiate @r more
visual Images are embodied so as to be capabl& (wiwithout
the aid of some other equipment) of being repreduoom it; and

(d)  any device by means of which information is recdrd&ored or
retrievable including computer output:

3.4 Summary

Here we have examined what judicial evidence ig items and

classification of judicial evidence. We understatitht under the

Evidence Act 2011, the classification of evidensenow expanded to
include acceptability of output of recording gadgand computers as
evidence in a judicial proceeding.

3.5 References/Further Readings/Web Resources
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3.6 Possible Answers to Self-Assessment Exercises.

Judicial evidence consists of facts which are lggadmissible, and the
legal means whereby such facts may be proved.
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MODULE 2 SOURCESOF LAWSOF EVIDENCE
Unit 1 Scope of the Law of evidence

Unit 2 Origin of the Law of Evidence

Unit 3 Other Legal Origin

UNIT 1 SCOPE OF THE LAW OF EVIDENCE
Unit structure

1.1 Introduction
1.2 Intended Learning Outcomes
1.3 Scope of the Law of Evidence Contents

1.3.1 Classification of Law

1.3.2 Sources of Law of Evidence

1.3.3 Theories of Sources of Law

1.3.4 Historical development of Law of Evidence
1.4 Summary
1.5 References/Further Readings/Web Resources
1.6 Possible Answers to Self-Assessment Exercises.

1.1 Introduction

Knowledge of the scope and source of the Law ofl&wte enhances our
appreciation of its application in practise. Thistuherefore focuses on
the classification of the law of evidence and darse.

1.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

® identify the coverage area of the law of evidenteeilation to its
classification

® discuss historical development of the Law of Evizken

1.3 Scopeof The Law of Evidence

Scope simply put means the range or extent of nsatteing dealt with,
studied and e.t.c. Thus, in regard to the law alence, the scope refers
to the area of coverage of the law of evidencetargdfinds its bearing
with one of the divisions of law as classified. S therefore will lead us
into considering the classification of law by legaiters.
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1.3.1 Classification of Law

Law is that which is laid down, ordained or estsiidid. It is a rule or
method according to which phenomena or actionsxgsi-er follow each
other. It can be a rule of action within a givenciety. The full
understanding of the concept of law can be derik@d its classification
most especially in relation to practical applicataf its principles.
According to Black’'s Law Dictionary,"5edition, classification means
arrangement into groups or categories on the esiol criteria. This can
have two meanings, one primarily signifying a ds required by
statutes, fundamental and substantial, and the séoendary, signifying
an arrangement or enumeration adopted for conveaienly.

Classifications are given for ease of reference @dadty of intent and

content, thus the need to give the classificatiblfaw by legal writers.

For a proper understanding of the concept of “Lawégal writers have

given a clear division of it into two branches whigre: (a) Substantive
and (b) Adjectival or Adjective Law.

a. Substantive Law

This branch of law is one that defines rights, eltand liabilities of
parties to a transaction in issue. It is simplgrefd to as the basic law of
rights and duties. It is a generic term, which esw&ich areas of law as
tort, contract, crime, etc. It is the law that de8 legal rights, duties and
liabilities. Examples are of these are: The Crahi@ode and The Penal
code.

b. Adjectival Law

This is also referred to as the law of proceduresw of practice. This
branch of law governs the machinery by which sutista law is lifted
from the statute book and administered in practlteregulates the
manner and style by which a judicial proceedingpisied out and it deals
with the establishment of facts upon which riglatsties, and liabilities
are founded in a judicial proceeding. It is that jpd law which provides
a method for enforcing or maintaining rights, oitaohing redress for
their invasion. Examples of this branch of law a&eminal Procedure
Code, Criminal Procedure Act and Evidence Act.

It is worthy of acknowledgement that adjectival ldeals with procedure

and evidence. This term “procedure” is often use@mbrace evidence,
especially in proceedings where evidence is reduire
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Self-Assessment Exercise

Attempt these exercises to measure what you havetleo far. This
should not take you more than 6 minutes.

Discuss the classifications of law

1.3.2 Theories of Sour ces of Law

We cannot properly consider the sources of lawafence without first
understanding the sources of law itself. It is ¢fiere in this light that the
sources of law will be based on the theories ofsinrces of law. The
theories of Sources of Law have been explainegdode: the Consensus
theory, the Conflict theory and the Middle-of-thed®l theory.

These are hereby discussed as follows:
a Consensus theory

This theory argues that Laws are a product of unans agreement — a
consensus ad idem — of the society. This idea ilumeias an integrated
structure, which the members of the pertinent $pcmeutually and
voluntarily agree to and accept as their normss;uand values, which
should be uniformly respected.

b. Conflict Theory

The conflict theory is in dissonance with the Caorsaes theories. It
denies that the society is ever consensual, butictoand competitive.
Accordingly, conflict theory argues that laws ardieate of the wealthy
and powerful elite, and they make laws only to paspte their positions
and class interests.

C. Middle-of-the Road Cour se Theory

The proponents of the Middle Course theory argws the laws are
definitions by the privileged group, of the domih&alues, notions and
morals. The better view is that the Laws are thediveork of the
legislators who are your elected representativdeyTexercise the
political and legal powers of the state but notassarily to protect their
positions, statues or class interests.
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It is worthy of note that none of the theoriesaspletely valid or wholly
invalid. Each has its merit and deficiencies. $hme conclusion is true
of any legal system in any part of the world.

1.3.3 Sources Of Law Of Evidence

Law of Evidence is a type of the Public Law, likeetCriminal Law,
Constitutional Law, Administrative Law and Reveriiav. The Law of
Evidence is unique in that it applies to all braaxlof law.

Generally, it is asserted that the Law of Evidethegves its source from
the following:

a. Informal (Traditional) or non-formal source. Thales from this
source may be legal but they are not aiiflime. These are
persuasive only.

b. Formal source of law. A formal source gives vajidad the law. It
is also in the nature of the will and common coogsness of the
people of Nigeria; -

c. Material Source. This may be divided into historesad legal

i. Historical: Writings of distinguished learned wrdeThey  are
of persuasive authority.

i. Legal; The laws which the laper serecognises. Examples are
statutes, judicial precedents, etc

d. Authoritative and Binding sources. This refers e origin of
legal rules and principles, namely:

i, The legislature, which through legislations, briig® existence,
received and local statutes,

i. The courts which through authoritative judicial id&ans, create
judicial precedents eg common law, doctrines of uiyq
and local precedents

il Customs, the origin of customary laws.

1.3.4 Historical development of Law of Evidence

It can be said that Law of Evidence in Nigeria oréges as well as derives
its authority from the following:

a. Local laws and custom
b. Received English Law, to wit;

i, The English Common Law b. the doctrines of Equity
The statutes of general application in force igl&nd as at
January 1, 1900

i. Local legislations and the judicial interpretatizaised on them

36



PUL 445 MODULE 2

il The Law Reports
iv. Text Books and Monographs on Nigerian Law
V. Judicial Precedents.

14 Summary

In this unit we have examined classification of Lawweories of the
Sources of Law of Evidence and the Sources of #ve af evidence. We
have been able to learn that under the Evidence i1, the
classification of evidence has become expanded twéhntroduction of
the acceptability of the output of recording gadgahd computers as
evidence in a judicial proceeding.

1.5 References/Further Readings/Web Resour ces

C.C. Nweze: Contentious issues & Responses in Ggueary Evidence
Law in Nigeria. [Institute for Development Studiéiversity of
Enugu] 2003

G. Eche Adah: The Nigerian Law of Evidence [Maltbetress Limited:
Lagos] 2000 3. Hon. Justice P.A. Onamade: Documenta
Evidence- Cases and Materials [Philade Co. Ltd:0os48002

Cross, R & Wilkins, N. (1971) An Outline of the Wweof Evidence 7
Ed. Butterworth. London.

Nwadialo, F (1999) Modern Nigerian Law of Eviden2¥Ed.University
of Lagos Press.

Cross, Rupert & Anor (1971) An Outline of thew.af Evidence 3rd
Ed. Butterworths, London.

The Evidence Act, 2011.

The Black’s Law Dictionary, % Edition

37



PUL 445 LAW OF EVIDENCE |

1.6 Possible Answersto Self-Assessment Exer cises.
SAE

Broadly, law can be classified into substantive adgctival law
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UNIT 2 ORIGIN OF THE LAW OF EVIDENCE
Unit structure

2.2 Introduction
2.2 Intended Learning Outcomes
2.3  Origin of the Law of Evidence Contents
2.3.1 Historical Origin of the Law of Evidence in Nigeria
2.3.2 ContextualOrigin of the Law of Evidence
2.3.3 The Primary, Authoritative or Legal Origin of thaw of
Evidence
2.3.4  Other Legal Origin of the Law of Evidence in Rita
2.4 Summary
2.5 References/Further Readings/Web Resources
2.6  Possible Answers to Self-Assessment Exercises.

2.1 Introduction

Our perception of the law of evidence will be inqdete and vague
without a vivid description of the origin of thewaof evidence. The
understanding of the origin of the law of evidemgk be an addition to
the wealth of knowledge on this concept.

2.2 Intended Learning Outcomes

This unit deals with the study of the origin of tlaev of evidence in
Nigeria from the primitive stage of the indigendNgerian Societies
unto the present modern and well enunciated lagwofence.

2.3 Origin of The Law of Evidence

It is most appropriate to trace the origin of the lof evidence in Nigeria
to the English law. This is because prior to theeadl of British rule in
Nigeria the indigenous Nigerian societies were kmaoavhave their own
system of adjudication during which different prdoees were adopted
in order to be able to get the desired result.

These indigenous practices continued until the wmideé the Colonial
British rule by which the English legal system beeantroduced into the
area Nigeria. Thus, by virtue of the introductidrttee English Law into
the Nigerian legal system, the system of adjudicathanged and the
new system with its procedure became reformed pssgrely into what
we now have as the present Law of Evidence.
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According to C C. Nweze, the Law of Evidence in &tig is traceable to
certain main sources which are the primary or aitdtive sources; legal
sources and contextudérivation or historical sources.

2.3.1 Historical Origin of the Law of Evidencein Nigeria

The origin of the law of evidence as it relateshi® Nigerian Legislation
will be examine in three stages of its advent e thgeria Legal system
and these stages include; the PreColonial Nig&ha, Colonia Era and
the Post- Colonial Nigeria.

2.3.1.1 Pre-Colonial Era.

As earlier stated above, the law of evidence wasbh, real and

applicable within the Precolonial settlements amammunities of

Nigeria. The Pre-Colonial Nigeria Era was constitliby settlements,
communities, villages, towns and most especialiygéoms and empires
such as the Oyo Empire in the South-west, the BEmpire in the North

and the Igbo communities in the East.

As it normally occurs in any given gathering of rams, these kingdoms
and communities were not without their conflictispdites and challenges
which were adequately and promptly attended to Hey @djudicative
system constituted by the various rulers of the tRegeria Community.

Though very unofficial and sometimes very crookbdse communities
had a kind of traditional legal system of adjudimatwhere complaints
were attended to by a constituted council or aitth@nd issues were
addressed through laid down procedures similangéales of evidence
as we now have under the modern system of governmen

Such laws which were applied in the pre-colonidtlesments, Empires
and Kingdoms which now constitute Nigeria include:

1. The Moslem Law of the Maliki School which applideetislamic
laws in the in Islam dominated areas of the Naorthidigeria.
These Islamic Laws as applicable then were writiers.

2. The Customary Law which were applicable in the islamic
areas of the PreColonial Nigeria. These laws gdieap were
wholly unwritten or partly written.

2.3.1.2 Colonial Law of Evidence

At the invasion of Nigeria by the British authoyrithe laws applicable
in England were gradually and progressively madgliegble in the
Nigerian British Colonies. By Ordinance, No 3, d@6B, Her Royal
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Majesty, the Queen of England, introduced intoGlaéony of Lagos, the
following Laws:

Common Law of England

Doctrines of Equity

Statutes of General Application

Laws specifically enacted for the Colony of Lagos.

PwwNPRE

The Colonial period in Nigeria withnessed the introtion of the English
Legal system which sets up English types of cotot®enforce and
administer the introduced laws as above statedmpbes of such courts
are:

a. The Consular Court
b. The Equity Court.
c. The Supreme Court: The Supreme Court metamorphiotethe

Court of Civil and Criminal Justice; it resurredtas the Supreme
Court of Lagos colony. The Supreme Court Proctaona1900
also created a Supreme Court for the Protectarhidorthern
Nigeria.

d. The Native Court Proclamation 1900-1901 establishibd
statutory Native Courts.

Prior to 1900, the Received Law and native lawsarsfoms co-existed,
and were Sources of Nigerian law including the LafviEvidence. The
ordinance 3, 1863 as modified by the Supreme Gordinance, No. 4,
1876, applied the Received Laws, the Statutes ob@¢ Application in
force as at the 24 July, 1874 (later varied to Jatuary 1900) subject to
local circumstances.

The introduction of the English Law notwithstandirige existing local
laws were not in any way jettisoned as the loaakland customs, which
were not repugnant to natural justice, equity anddgconscience or
incompatible with local statutes, were given rectign and allowed to
pass as applicable laws co-existing with the Ehdhsvs. In the North,
the Native Court Proclamation, 1900 similarly peted customary laws
that were not repugnant to natural justice and mity.a

After 1900 and more particularly after the amalgdon of the colony
and Protectorate of Southern Nigeria and thetetorate of the
Northern Nigeria (1914), the local laws amdtoms declined and the
received English law and the established EnglisbriSprevailed. The
Native courts Proclamation, 1900 as amended byNatve Courts
Proclamation No. 12, 1901 established the stgtuiative Courts with
exclusive civil and criminal jurisdiction. Theaditional authority of
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indigenous courts as well as the customary lawsastbms of the Local
communities disappeared, or were swept under ground

The following Ordinance further entrenched the Cammiaw of
England in the Nigerian legal system:

The Protectorate Courts ordinance, 1933.Section 12.
The Provincial Court Ordinance 1914 as amendedipsetO.
The Magistrates Court Ordinance, 1943, Section 30.
The Native Courts Ordinance, 1933.

The West African Court of Appeal Ordinance 1933.

The Supreme Court Ordinance 1943, section 12.
Evidence Ordinance No. 27, 1943.

R

By the Official Gazette No. 33 of 1945, Notice N618, the Evidence
Ordinance, No. 27, 1943 became effective on 1ste J1945.Thus the
evidence law, which applied in Nigerian up to 194&s the Received
Law and more particularly, the Common Law.

2.3.1.3 Post-Colonial Era

This Era marked the spate of the highest form g&liggment to the law
of Evidence in Nigeria. This period particularly tmessed a lot of
legislative activism by the Nigerian legislatorsotigh not much
difference has been made to the Evidence law &svextin relation to
the content but the efforts have been nonethetassnendable.

Both the Independent Constitution of 1960 and thepuRlican
Constitution of 1963 vested the power to legistataesidual matters of
the Constitution which includes the law of eviderae the Regional
Government. The then Northern Nigeria enacted thddace Law, Cap
40, Laws of Northern Nigeria, 1963 while the theastern Region
Enacted the Evidence Law, Cap 49, Laws of Eastégerid, 1963, both
of these laws were almost the same with the pronssof the Evidence
Act.

A further development to the Law of Evidence waevpked by the
advent of the 1979 Constitution which placed amter relating to the
Law of Evidence under the Exclusive Legislativet.liBy this new
development the laws of evidence of the defunciored government
ceased to be operative as they became devoid dédhéforce to make
them operational. The Evidence ordinance becamarpocated in the
Laws of the Federation of Nigeria as the Evidencg 8ap 112, Laws of
the Federation of Nigeria 1990.
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In the recent times there have been several atigesihtive activisms for
the reformation of the Evidence act and these gk to the present
operational Evidence Act 2011, Cap E.14, Laws ef Hederation of
Nigeria. This Evidence Act has 259 Sections.

It is noteworthy that the Evidence Act did not imyavay exclude the
admissibility of evidence which is made admissibieler other known
legislations which are applicable in Nigeria. SextB of the Evidence
Act 2011 provides as follows:

Nothing in this Act shall prejudice the admissilyilof any evidence that
is made admissible by any other legislation validlyorce in Nigeria.
The implication of this can be understood in twoysieFirstly, it implies
that evidence that shall be deemed admissible wrtter legislations in
Nigeria shall not be deemed admissible and secpridiynplies that
where the Evidence Act is silent or deficient oy &sue, recourse will
be made to the law prevailing before the Act, sasithe Common Law.
This assertion has been judicially determined enSlapreme Court case
of R v. Agaragariga Itule[1961] 1 All N.L.R. 462. Here the court tried
to determine whether the part of a confession whiah in favour of an
accused was admissible as evidence in favour cdi¢besed. It was held
by the court that such matter was not expresslyigea for under the
Evidence Act and therefore the common law shalgpelicable under
Section 5(a) of the Act.

2.3.2 Contextual Origin of the Law of Evidence

The reference to this source is in relation to whi contents are derived
from. The Nigerian Law of Evidence is derived fraseveral other
relative legal materials and documents among wisict Digest of the
Law of Evidence” being the work of Sir James Fitadg Stephen. This
writer is also credited with the drafting of thelian Evidence Act which
provisions were drawn largely from his Digest af thaw of Evidence. It
is believed that the Nigerian Evidence Act by itntents is largely
derived from the Indian Evidence Act of 1872.

It has been substantiated that the Digest of tive &faEvidence by Sir
James Fitzgerald Stephen was an attempt made bychicodify the
common law rules of evidence in England but it doabt gain the
stamina to replace the common law of England. l$® believed that
the Kenyan and Tanzanian Evidence Acts were lamdetiwved from the
Indian Evidence Act.

It is also believed that the Nigerian Law of Eviderhave some of its
content derived from the English Statutes. Pawidyl Section 180 (g)
of the Evidence Act 2011 is believed to be basedeation 1 of the
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Criminal Evidence Act of England 1898. Also Secti@f9 of the
Evidence Act 2011 is derived partially from Sect@fh of the Children
and Young Persons’ Act of England.

2.3.3 ThePrimary, Authoritative or Legal Origin of the Law of
Evidence

This talks of the principal source of the law ofdance in Nigeria. This
source is the direct and official derivation of thigerian Evidence. This
is credited to three main sources which are:

1. The Evidence Act of 1945. The Evidence Act 1945 wassed
into Law in 1943 and it became operational inrtienth of June,

1945

2. The English Common Law rules of Evidence, now aaflie
under Section 3 of the Evidence Act 2011 and

3. The Rules of Evidence Found in Local Statutes.

Self-Assessment Exercise

Attempt these exercises to measure what you haratlgo far. This
should not take you more than 6 minutes.

1. Discuss the legal origin of the Nigerian law of &smce.

24 Summary

In this unit, you have learned about the originhaf Law of Evidence in
Nigeria. The Law of Evidence applicable in preecohl settlements,
kingdoms and Empires (which became Nigeria in 19lefe customary
law and the Moslem Law. By Ordinance No. 3 of 1888, 4 of 1876
and other ordinances, the Common Law of England exdsnded to
Nigeria. The Evidence Ordinance which was twhan 1943 and
became effective on flsJanuary 1945 has substantially been re-
enacted to form the present day Law of Evidenderice in Nigeria. In
the next unit, you shall learn about then&ibution as a source of
Evidence Law, the application of Common Law arfthtivhappens in
the face of conflicts in matters that are not egphe dealt with in the
Evidence Act.
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2.1 Possible Answersto Self-Assessment Exer cises.
SAE

The Evidence Act, 1945, the Common law rules oflErmce and other
local statutes
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UNIT 3 OTHER LEGAL ORIGIN OF THE LAW OF
EVIDENCE

Unit structure

3.1 Introduction
3.2 Intended Learning Outcomes
3.3 Other Legal Origin of the Law of Evidenc
3.3.1 Judicial Precedent
3.3.2 Statutes
3.3.3 Legal Text
3.3.4 The Constitution
3.3.5 Is the Nigerian Law of Evidence Homograevn
Common Law
3.4 Summary
3.5 References/Further Readings/Web Resources
3.6 Possible Answers to Self-Assessment Esesci

3.1 Introduction

In this concluding unit on Sources of Law of Evidenyou shall learn
about the Constitution as a one of its Sourceg,sjll also look at the
relationship between the Evidence Act and the Comibaw in the
Contemporary Nigeria Legal System.

3.2 Intended Learning Outcomes

By the end of this Unit, you will be able to:

. discuss or explain the Nigeria Constitution as ar&s of Law of
Evidence

. discuss the extent to which the Law of Evidencalisn or home
grown

. critique the Law of Evidence within the contextitsf source or

historical evolution.
3.3 Other Legal Origin of the Law of Evidence
There are other legal sources which are believée twderivation for the
Nigerian Evidence Act and these include; JudiciecBdent, Statutes,

Legal Text and the Constitution. All these areflyiexamined in relation
to their area of connection as follows:
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3.3.1 Judicial Precedent:

In the early application of law, there was ngaorised system of Law
reporting. Records of court proceedings were cogthiin Private
Reports and the Year Book. They contained littieisloules of evidence.
The reason was that early Judges resented suchk. ruteven Lord
Mansfield inLowev. Jollifee (1762) was heard to say:

“We don’t now sit here to take our rules of eviderimom Siderfin and
Keble”

At the close of the 18th Century, however, priveggorting had grown
enormously and there was a gradual decline in tiegerirules of

evidence from Siderfin and Keble” (with apologyltord Mansfield).

Case Law and the rules of evidence began to acgtrainence. Soon
there was a conscious and deliberate effort tofgddle common law
rules of evidence in the form of a digest. An epkemis Sir James
Fitzergerald Stephen’s Digest of Law of Evidence.S¥ephen’s vision
was to codify the common law for the use of Engl&burts, but the
British Parliament rejected it and refused to adipt Rather the
Parliament adopted and constituted the Digesi the Indian Law of
Evidence, 1872 and subsequently adopted iLaas of Evidence for
Pakistan, Sri- Lanka, Kenya, Tanzania and Uganda.

3.3.2 Statutes:

According to Black’s Law Dictionary,'5Edition, statute is referred to as
an act of the Legislature declaring, commanding, poohibiting
something. Itis a particular law enacted and distadd by the will of the
legislative department of government. A statute @lap mean a single
act of a legislature or a body of acts which arbected and arranged
according to a scheme or for a session of a legrelalepartment.

Nigerian Laws are referred to as Nigerian Statatessome of them also
contain some rules of evidence which are nonetbedgplicable and

acceptable to be used in any judicial proceedingchvinelates to its

coverage areas. Examples of such statutes include:

a. The Road Traffic Law: This Act provides the rulesvidence that
in a charge of exceeding speed limit, the opimiba witness as to
the speed of vehicle require corroboration.

b. The Companies and Allied Matters act: The existenof a
company became provable by the productiona ofertificate
of incorporation

c. The Marriage Act: Proof a marriage can now be distadd on
presentation of a marriage certificate
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d. Foreign Statutes: English statute may be a sourtleeoLaw of
Evidence — those in particular which are of gelnapalication as
at 1 January, 1900.

3.3.3 Legal Text:

These are books on issue of laws whether genedarsgpecialised. They
are books which presents principles on any braridava Legal Texts
are books written by legal luminaries in differemtparticular areas of
law. These kinds of books are of persuasive authoni a judicial
proceeding. Text Books written by knowledgeablegbe in law can be
a Ssource of Law of Evidence. Here are a number ofllétgmatures on
the Law of Evidence. Examples are: Jeremy Bent(ie&8#7) Rationale
of Judicial Evidence, Taylor’'s Law of Evidence, [8ten’s Digest (1876),
Phipson’s Evidence (1891), Aguda : The Law of Exmks Nwadialo F.

Modern Nigerian Law of Evidence, Hon Justice Ogdm
Documentary Evidence-Cases and Materials, Chitty @ontract,
Babalola, Afe: Law and Practice of Evidence in Migend many more
others.

3.3.4 The Nigerian Constitution:

According to Black’s Law Dictionary,"5Edition, a constitution is the
organic and fundamental law of a nation or stateickvmay be written
or unwritten, establishing the character and cotmepf its government,
laying the basic principles to which its internié lis to be conformed,
organising the government and regulating, distnigytand limiting the
functions of its different departments, and prdsng the extent and
manner of the exercise of sovereign powers.

A constitution can either be written or unwrittéingcan also be rigid or
flexible depending on the style and modality addptey a given
government. A written constitution is a documentalitembodies all the
rules, regulation and directions for the operatiohthe government of a
given society in relation with its citizenry genkya

The constitution can also provide for rules of evide like we have in

the Nigerian Constitution. The rules of evidencefaatured in the

Nigerian constitution will be examined in this umiith reference to the
past and present Nigerian Constitutions which ieiuhe Independence
Constitution of 1960, The Republican Constitutidn1863, the 1979

Constitution and the 1999 Constitution.

a. Independence Constitution, 1960: Section (fLYhe Nigerian
(Constitution) Order-in-Council, 1960 providedfabows:

49



PUL 445 LAW OF EVIDENCE |

Subject to the provision of this section, thestaxy laws shall
have effect after the commencement of this ordaf they has
been made in pursuance of this order and shallrdsed and
construed with such modification, adaptation, d¢fictions, and
exceptions as may be necessary to bring thencartwrmity with
this order.

Both the Exclusive and Concurrent legislatligés of the constitution
were silent on the issues of Law of Evidentel960 but the
constitution empowered both the Central Governnae the Regional
Government to make laws on any matter as shalkekendd fit. Item 28
of the Concurrent Legislative List empowered batle Central and
Regional Governments to legislate on “any mattet th incidental or
supplementary to any matter mentioned elsewhettasrist”

This constitutional stand therefore implies that Regional Government
can legislative on matters relating to the rulegwtlence except where
such legislative activism is inconsistent with tha of the Parliament at
the Central level. See Section 64 (4) & (5):

(4): If any law enacted by the legislature of a Regs inconsistent with
any law validly made by Parliament, the law madePlayliament shall
prevail and the Regional law shall, to the exteinthe inconsistency, be
void.

(5): Subject to the provision of subsection (4jhié section, nothing in
this section shall preclude the legislature of ajiea from making laws
with respect to any matter that is not includethie Exclusive Legislative
List.

But it is worthy of note that this power of the Retal Government to

make such legislations will be made manifest onhemwthe Parliament

at the Central Level has not made any law in thgard. See Section 77
of the Constitution

Parliament may make laws for Nigeria or any paeréof, with respect

to evidence in regard to matters not included m lggislative lists.

Provided that an Act of Parliament enacted in parste of this section
shall have effect in relation to any Region onlyh® extent that provision
in that behalf is not made by the legislature aittRegion

b. The Republican Constitution of 1963: The provisionghe 1960

Constitution was reproduced verbatim in the Caumisdin of the
Federation 1963 but in different sections as Wdo
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1960 1963
Exclusive List 44 45
Concurrent List 28 9
Power of Parliament 64 69
Evidence 77 83

Summary of the 1960 and 1963 Constitutions:

The implication of the Constitutional provision wiee multiplicity of
laws of Evidence. The Evidence Act applied throughbe Federation
over federal matters. The Regions also had thegpective laws of
Evidence applicable within the Regional boureain matters within
the competence of the Regional governments. Howekie Law of
Evidence of the Regions were mere replicatioh tbe Law of
Evidence of the Federation in respect of enatbutside the Exclusive
Legislative

List.

d. The 1979, 1999 and 2011 Constitutions

These Constitutions by their Section 4 providestha powers of the
Federal Legislature to make laws for the whole tguparticularly on
matters contained in the Exclusive legislative tiisthe exclusion of the
State Legislature. Sections 4 (2) and (3) of tHEl2Donstitution provides
as follows:

(2)  The National Assembly shall have power to make fmwvshe
peace, order and good governance of the Federairahay any
part thereof with respect to any matter includedhe Exclusive
Legislative List. (Also Section 4 (2) of the 1@a$hstitution)

(3) The power of the National Assembly to mkkes for the
peace, order and good governance of the feaeratith respect
to any matter included in the Exclusive Legisktiist shall,
save as otherwise provided in this Consbutibe as to the
exclusion of the House of Assembly of States.

Section 4(3) of the 1999 and 2011 Constitutionhef Federal Republic
of Nigeria empowers only the National Assemblyegi$late on matters
or items included in the Exclusive Legislative Ladtthe Constitution.
Section 4 (3) provides as follows:
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The power of the national assembly to make lawthiopeace, order and
good government of the Federation with respectrip matter included
in the Exclusive Legislative List shall save, dseowise provided in this
constitution, be to the exclusion of the Housesssembly of States

Item 23 of the Exclusive Legislative ListSchedule enlisted matters of
Evidence within the purview of the Federal Legistatand this implies
that the exercise of such power is to the exclusiothe power of State
Legislature to act upon matters of evidence.

Few states of the Federation re-enacted into |law Bvidence Law, and
they were a repetition of the Evidence Act passgdthe National
Assembly. The only difference was that the Evidelave of the state
contained rules of Evidence on Residuary Matters.

It is worthy of note that the Nigerian 1999 and 20Constitution
expressly provided for some rules of evidence paldrly as regards
Right to Fair Hearing provided for under the Sacti36 of the
Constitution. Section 36 provide as follow:

1. In the determination of his civil right obligations,
including any question or determination byagainst any
government or authority, a person shall be edtitbea fair hearing
within a reasonable time by a court or other madiestablished by
law and constituted in such manner as to secdependence and
impartiality.

2. Without prejudice to the foregoing provisions otsen, a law
shall not be invalidated by reason only thatonfers on any
government or authority power to determined qoestarising in
the administration of a law that affects or affeet civil rights and
obligations of any person if such law;

a) provides for an opportunity for the person whosghts and
obligations may be affected to make representatibe
administering authority before that authority nmmkeecision
affecting that person; and

b) contains no provisions making the determinatioadrhinistering
authority final and conclusive.

3. The proceedings of a court or the proceedings f tabunal
relating to the matters mentioned in subsectigro{1his section
(including the announcement of the decisions & dourt or
tribunal) shall be held in public.

4. Whenever any person is charged with a criminalnaiée he shall,
unless the charge is withdrawn, be entitledatdair hearing in
public within a reasonable time by a coarttribunal:
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Provided that:

a)

b)

A court or such a tribunal may exclude from its qaedings,

persons other than the parties thereto or thgal lpractitioners in
the interest of defence, public safety, publicesrgublic morality,

the welfare of persons who have not attained tjeedd eighteen
years, the protection of the private lives of plagties or to such
extent ad it may consider necessary by reasbn special

circumstances in which publicity would be tary to the

interests of justice.

If in any proceedings before a court or such autréd, a Minister
of the Government of the Federation or a Commissiof the
Government of a State satisfies the court or td@buthat it would
not be in the public interest for any teatto be publicly
disclosed, the court or tribunal shall make aresngnts for
evidence relating to that matter to be heardiwvepe and shall take
such other action as may be necessary or expddi@névent the
disclosure of the matter.

Every person who is charged with a criminal offerstall be
presumed to be innocent until he is proved guilty.

Provided that nothing in this section shall indate any by reason
only that, the law imposes upon any such persenbtirden of
providing particular facts.

Every person who is charged with a criminal offevad be
entitled to:-

a) Be informed promptly in the language that undeidsaand
in detail of the nature of the offence:

b) Be given adequate time and facilities for the prapan of
his  defence;

c) Defend himself in person or by legal practitionefown
choice;

d) Examine, in person or by his legal practéus,

witnesses  called by the prosecution before amyt
tribunal and obtain the attendance and carry out
examination of witnesses to testify on his behalf
before court or tribunal on the same conditionshase
apply to the witnesses called by the prosecutod;

e) Have, without payment, the assistance of an ingédeprf
he cannot understand the language used at #teotri
offence.

When any person is tried for any criminal offenceurt or

tribunal shall keep a record of the proceedingsl a

accused person or any person authorized by hitmainbehalf be
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entitled to obtain copies of the judgment in tlase with seven
days of the conclusion of the cases.

8. No person shall be held to be guilty of a criminfience on
account of any act or omission that did not, &t tilme it took
place, constitute such an offence, and no peshhi be imposed
for any criminal offence heavier than the penaitiull at the time
the offence was committed.

9. No person who shows that he has been tried by obagdmpetent
jurisdiction and either convicted or acquittedlsbhgain be tried
for offence or for a criminal offence having ttesre ingredient as
that offence save upon the order of a superiortcou

10. No person who shows that he has been pardoned dominal
offence shall again be tried for that offence.

11. No person who is tried for a criminal offence shmdl compelled
to give evidence at the trial.

12. Subject as otherwise provided by this Constituteoperson shall
not be convicted on a criminal offence unlebsat toffence is
defined and the penalty therefore is présctiin written law;
and in this subsection, a written law refers tcAah) the National
Assembly or a Law of a State, any subsidiary lagen or
instrument under the provisions of a law.

You need to note however that all the Constitutiohsligeria, 1990 —
1999 recognized the competency of the National bde alone to
legislate on matters of Evidence.

Matters of Evidence are now listed in the Excludiegislative List.

The Constitution is t h e supreme law of the naind itsprovisio
n s has a binding force on all authorities and gesswithin the Federal
Republic of Nigeria. Any law that is inconsistevith the provisions of
the Constitution is void to the extent of the insigtency.

Self-Assessment Exercise

Attempt these exercises to measure what you hawvatleo far. This
should not take you more than 6 minutes.

1. Discuss the body vested with power to make lawsnaiters
relating to rules of Evidence under the 1999 (uarigin

Take note that Sections 2 and 3 of the Evidence28did provides for
the admissibility of any evidence made admissilolden any other valid
legislation in Nigeria other than the Evidence Althe Act provides as
follows:
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(2) For the avoidance of doubt, all evidence givendoaadance with
section 1 shall, unless excluded in accordancé wits or any
other Act, or any other legislation validly in & in Nigeria, be
admissible in judicial proceedings to which thistAapplies:
Provided that admissibility of such evidence shallsubject to
all such conditions as may be specified in eadeday or under
this Act.

(3)  Nothing in this Act shall prejudice the admissiiliof any
evidence that is made admissible by any othesl&tgon validly
in force in Nigeria.

This implies that the provisions permits the reimepof evidence which;

- is admissible under any other statutory enactrnrembrce in Nigeria

and - would have even admissible, had the Evidérteot being passed.
In essence, the Act allows the admission of evidemthich would be

admissible under pre-existing rules as if the BvageAct has not been
passed.

The question arises whether pre-existing law refetee immediate past
Evidence Act, or to Common Law or any other clainewidence for the
matter; since no evidence can now be excludedratram law.

One school of thought is that the pre-existing taferred to the rules
which existed on June 1, 1945 while another Schbtiiought is that the
pre-existing law is the common law.

What happens if the statutes are silent and dooadr the issue at hand?
The general opinion is that the Common Law appliésst of the High
Court Rules expressly provide for the applicatibithe common law to
fill the gap. There are a host of cases in whidh i§sue has been laid to
rest and these are as examined below:

In the case of R v Agaragariga Itu/@961) 1 ANLR 462 the court held
that where the matter was not dealt with exprdsgihe Law of Evidence
the common law will be applied.

In the case of R v Agwuna (1949) 12 WACA 456 atit4w8s held that

there is no provision in the Act which allows evide to be rejected save
as provided in the Act itself.

34 Summary

Law of Evidence was not in the Exclusiver Concurrent
Legislative  List in both the Independence arRRepublican
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Constitutions (1960-1963). The Regions and thetr@eGovernments
legislated on “any matters; that is incidental @p@ementary matters”.
The Regions also Legislated on “any matter thatoisincluded in the
Exclusive legislature List e.g. Law of Evidence.the 1979, 1999 and
2011 Constitution, “Evidence” became item 23 in tEeclusive

Legislative List. The provisions of the Evidencet fparticularly Section
5), and of the various state High Court Rules pethe application of
Common Law rules of Evidence where there is a lacun
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3.6 Possible Answersto Self-Assessment Exer cises.

SAE
The National Assembly of the Federal Republic ajeia

Oral Evidence
Documentary Evidence
Real Evidence

Direct Evidence
Circumstances Evidence

agprLNPE
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MODULE3 MAJOR TYPESOF EVIDENCE

Unit 1 Classification

Unit 2 Direct and circumstantial Evidence
Unit 3 Primary and secondary Evidence
Unit 4 Documentary Evidence

UNIT 1 CLASSIFICATION OF LAW OF EVIDENCE
Unit structure

1.1 Introduction
1.2 Objectives
1.3 Classification of Law of Evidence
1.3.1 General Classification of Evidence
1.3.2 Direct Evidence
1.3.3 Indirect Evidence
1.3.4 Circumstantial Evidence
1.4  Summary
1.5 References/Further Readings/Web Resources
1.6 Possible Answers to Self-Assessment Exercises.

1.1 Introduction

Classification of evidence has been given by sévigal writers

according to their own perception of issues ansgl ithiplies that there is

no particular way to classify evidence. It may Ieessified into various

types on different bases, thus, under this unishadl examine all these

important classifications and types of evidence.

1.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. Identify the major classification of the Law of Eeince.

o Understand how the different classes or types afléfhce are
made applicable in any judicial proceeding.

1.3 Classification of Law of Evidence

1.3.1 Gener al Classification of Evidence

Writers like Gross and Williams, Nwadialo, Nwezedakh and others

have given several classification and types of @we and these are
examined briefly in this unit.
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According to Gross and Williams Evidence can besifeed into: Direct
and circumstantial evidence, Primary and Secondamglence and
Insufficient, Prima Facie and Conclusive. Nwadialo his own part
classified Evidence into: Direct and CircumstanBgidence, Direct and
hearsay Evidence, Oral and Documentary, Real Evelemd Primary
and Secondary Evidence.

No one particular classification is better than tiker. In a conflict
situation, it is incumbent that one must, (whetbensciously or not,)
determine the nature of evidence, whether or netpilbce of evidence
belongs to any of the categories classified. Filoene, it is possible to
proceed further to determine rules of law whichudtide applied to the
case. The important thing therefore is that egpk df evidence should
be identified and understood.

From the various classifications mentioned abovenawe been able to
make a list of the types of evidence we have ardethnclude: Direct,
Circumstantial, Primary, Secondary, Insufficient,riffRa facie,
Conclusive, Hearsay, Oral, Documentary, Real, @abi Indirect,
Personal, Pre-appointed, Causal and Best Evidédicithese are briefly
examined as follows:

1) Direct Evidence: Your evidence is direct if it iaded on your
personal knowledge or observation and if true teeteed, proves
a fact out of inference or presumptions. It aneshy of what you
hear with your ears, what you see with your eydgtwou smell
with your nose, what you touch with your hand odyand what
you taste with your mouth or tongue. The term ‘clireelates to
the source of your knowledge, being deposed tas dtso called
“positive evidence”.

2) Circumstantial Evidence: This is also called indirevidence or
obliqgue evidence because it is based on infereatienr than
personal knowledge or observation. It is evidewwfesome
collateral fact from which the existence or +existence ofs
ome factin question may beinferd as a probable
consequence.

3) Primary Evidence is provided for under Section &&l&nce Act
2011: This is the best evidence, original evidericat particular
means of proof, which under any probable circuntsanaffords
the greatest certainty of the fact in issue — ifjgeand definite
and carrying on its surface no indication that #doeevidence
lurks behind.

4) Secondary Evidence is provided for under SectiorE8idlence
Act 2011. These include Evidence of hearsay; Testimof
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5)

6)

10.

11.

12.

13.

14.
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Contents of a lost document; mediate evidence,tisutisnary
evidence.

Insufficient Evidence: This is the Evidence thatnadequate to
prove something such that no presumption can saehaised.
Prima Facie Evidence: Evidence that, on the surfacggnificant
to prove something, establish a fact or sustaidgment unless
the opponent produces contrary evidence. It isnii@mum
evidence which the law requires in any given casgist the
evidence that is sufficient to establish a facthe absence of
evidence to the contrary.

Conclusive Evidence: Also called irrebuttable preption of law,
when the law forbids evidence to be contrary. Casigk evidence
or conclusive proof is that evidence, though n@huttable, is so
strong as to oblige the court to come to a cextaiclusion or to
overbear any other evidence to the contrary, elweuagh it is not
irrebuttable, like prima facie evidence, a conalasevidence is
the sum total of the evidence adduced by rty pendicating
that, that party has met the requirementdheflaw and the
burden of proof as required of him or her.

Hearsay Evidence: Hearsay is statement other thammade by
the declarant, offered in evidence to prove ththtaf the matter
asserted. Double hearsay is that statement wioictainis further
hearsay statements within it.

Oral Evidence: This is also called “parol evidenceieans
evidence given orally — a verbal testimony of aness.
Documentary Evidence: Documentary evidence is ¢watence
which is supplied by writing or other document. t i$ a
requirement before the court can admit it in evagden

Real Evidence: This is the physical evidence thayspa direct
part in the incident in question. Salmon describes “anything
which is believed for any other reason than tbateone have said
so, is believed on real evidence”. Real evidenoasists of
production of any object used in committing a @jne.g. gun,
knife, pen.

Original Evidence: This is direct or best evidenttas a witness’s
statement that he or she perceived a fact in ibgudearing,
seeing, smelling, touching or tasting or that theess was in a
particular physical or mental state.

Personal Evidence: This is the evidence which a petemt
witness under oath or affirmation gives a triairoan affidavit or
deposition.

Pre-appointed Evidence: Pre-appointed evidence 1is- p
constitutional evidence, prescribed or procuredaade for the
proof of certain facts. Example is the testimohy avithess who
had hidden in cupboard to hear the conversationtioér. By
operation of the law, there must be two withessdke execution
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of a will. Evidence that is not pre-appointed og-ponstituted is causal
evidence.

15. Best Evidence Rule: In best evidence rule is thatkthe nature
of the thing will afford. It is evidence which more specific and
definite as opposed to that, which is merely gdraerd indefinite
or descriptive. The best evidence is that kingfof, which
under any possible circumstances affords the gseagstainty of
the facts in question or evidence which comes ®msurface, no
suggestion of better evidence behind. Thus diredeace is
superior to a circumstantial evidence. Evidenteansent or
hand-writing is best given by the person consentinthe writer
respectively.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

1. Enumerate some of the classifications of Evidence.

Take note that there are a lot more types of ewelamhich are not
examined herein some of these are admissible amdadimissible
evidence, expert evidence and e.t.c., the listaghaustible.

Visit to Locus in quo has also been classified &ga of evidence but
the class of evidence to which it belongs is nota@e. But this has been
dealt with in the case dBuold v Evans and Cq1957) where Lord
Denning expressed the view that a visit to locugio should be regarded
as real evidence, character evidence, rebuttadnhel irrebutable
evidence, evidence in chief, etc. Indeed classaypes of evidence
cannot be exhausted. They include all the meanshigh any alleged
matter of fact, the truth of which is submitted itovestigation, is
established or disproved — all species of proddllggresented at trial.

14  Summary

Evidence may be classified in various ways. Weehaxamined the
classification of evidence according to Nwadiald ather legal writers
who have attempted to give us different classiiicet. Attempts have
been made to define briefly a number of types oid&we as were
classified by the writers. In the next Unit yodlwaarn in greater detail,
some of the important types of Evidence which yducemmonly come
across.
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1.6 Possible Answersto Self-Assessment Exer cises.

1. Oral Evidence
2. Documentary Evidence
. Real Evidence
. Direct Evidence
. Circumstances Evidence

MODULE 3
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UNIT 2 DIRECT AND CIRCUMSTANCESEVIDENCE
Unit structure

2.1 Introduction

2.2  Intended Learning Outcomes

2.3 Direct and Circumstances Evidence Content
2.3.1 Direct Evidence and Quantitative Evidence
2.3.2 Direct Evidence
2.3.3 Circumstantial Evidence

2.4  Summary

2.5 References/Further Readings/Web Resources

2.6  Possible Answers to Self-Assessment Exercises.

2.1 Introduction

In the last Unit, you learned about different typésvidence, and defined
a number of them. In this unit, you will learn iregter depth, two of the
important classes of evidence — direct evidence encumstantial
evidence’.

2.2 Intended Learning Outcomes
By the end of this unit, you will be able to:

Attempt to explain the term “direct” in relation Evidence
Identify direct evidence as it occurs

Differentiate between direct evidence and otheesypf evidence
Demonstrate and understanding of the rulesewflence as
they relate to ‘direct evidence’.

2.3 Direct and Circumstances Evidence

2.3.1 Direct Evidence and Circumstantial Evidence

According to Black’s Law Dictionary, evidence isyaspecies of proof,

or probative matter, legally presented at the tifan issue, by the act of
the parties and through the medium of witnessesyrds, documents,
exhibits, concrete objects, e.t.c., for the purpafsaducing belief in the

minds of the court or jury as to their contention.

Thayer on his own part regarded evidence as, attenad fact which is
furnished in a legal tribunal, otherwise than bgs@ning or a reference
to what is noticed without proof, as the basisndéience in ascertaining
some other matter of fact. It is the process ok@néing testimony,

64



PUL 445 MODULE 3

documents, or tangible objects that tend to prow#ispose the existence
of an alleged fact or by direct evidence and cirstamtial evidence.

John Wigmore has rightly asserted that there idisyuted case that will
ordinarily be proved solely by circumstantial oletp by direct evidence.
Ordinarily, there is evidence of both kinds.

2.3.2 Direct Evidence

Direct evidence is a statement of personal knovdeolgobservations,
which tends to prove a fact without inference aagomption. The word
“direct” relates to the source of knowledge beingpdsed to. Direct
evidence is the testimony of a withess who perckthe fact in dispute
with one of his/her own senses, or the productioih® document which
constitutes the fact.

Your evidence is ‘direct’ if it is a testimony offact which you perceive
with one of your senses such as hearing, sight),simech or taste. That
is to say it is the testimony as to the perceptba fact in issue. See
Section 126, Evidence Act 2011. It provides asofol:

126. Subject to the provisions of Part I, oraldance shallin all cases
whatever be direct If it refers to —

a) a fact which could be seen, it must be the evidemneewitness
who says he saw that fact:

b) to a fact which could be heard, it must be the @vag of a withess
who says he heard that fact:

c) to a fact which could be perceived by any otherissesr in any
other manner. It must be the evidence of a witndss says he
perceived that fact by that sense or in that manner

d) if it refers to an opinion or to the grounds on wlinthat opinion is
held, it must be the evidence of the person whashbiat opinion
on those grounds:

Provided that the opinions of experts expressethintreatise commonly
offered for sale, and the grounds on which suctiops are held, may
be proved by the production of such treatise if duhor is dead or
cannot be found, or has become incapable of gigindence, or cannot
be called as a witness without an amount of defagxpense which the
court regards as unreasonable.

65



PUL 445 LAW OF EVIDENCE |

Examples of Direct Evidence:

. production in cost of the material thing eg weapdroffence,
article
. inspection of the Locus in quo — the place wheigect matter is
located evidence of the fact in issue itself thg.evidence of an
eye-witness.
. evidence of a witness speaking for his/her peldamawledge of

a f act, the existence by which is required timaed.

An example of direct evidence occurs in a situatidtrere a testimony in
a trial is given by a person who was personallyespnt, witnessed and
probably experienced some of the event at the emtidnd is personally
given such testimony.

The problem with direct evidence is that it is setdavailable and there
may be no witness(es) in most cases when cisnemmitted. Where
direct testimony of eye witnesses is notlawée, the court is permitted
to infer from the facts proved, the existence dfeotfacts that may be
logically inferred. Where it is available, direevidence is the best
evidence.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

Discuss what you understand by direct Evidence

2.3.3 Circumstantial Evidence

Circumstantial evidence is an indirect evidencas Tdithe evidence other
than a direct evidence. When the evidence availdbes not consist of
the fact in issue but of evidential facts, suchdewmice is circumstantial.
It is neither evidence of the fact in issue noretaded account of what
happened. It is evidence of a number of items tpwnto the same
direction. This is the evidence of other faftsm which the fact in
dispute can be inferred, either directly rafiiectly with more or less
certainty. It is also described as presumptive ratirect evidence.
Examples of Circumstantial Evidence are:

. finger-prints at the scene of crime or on the itesed for a crime
leading to the presumption that the person who niadeprints
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was either present at the scene or handled the itam or
instrument used at the scene of the crime.
o possession of a murder weapons or of stolen, goods

A legal writer Pellock rightly expressed that cimcstantial evidence is to
be considered as a chain and each pieces of egidsreclink in the chain,
but that is not so, for then, if any one link brgathe chin would fall.

It is more like the case of rope comprises of savarrds. One strand of
the cord might be insignificant to sustain tleight but three stranded
together may be quite of sufficient strength.

Thus, it may be in circumstantial evidence, theey be a combination

of circumstances, no one of which would raise agraable conviction or

more than a mere suspicion, but there (no morentékrgely may create

a conclusion of guilt with as much certainty as Bnmappears can require
or admit of”.

Nwadialo stated that in order to support or sustainrconviction,
circumstantial evidence must include the following:

be cogent and compelling

point irresistibly to the accused and to no othiee @s one culprit

be incompatible with the innocence of the accused

be incapable of explanation on the basis of otle@swonable
hypothesis than one of guilt.

o o0 oo

An example of circumstantial evidence in a civilttaacan occur in an
allegation of adultery it may be difficult to obnaa direct evidence, but
there is a possibility of getting circumstantialidmnce which may
include:

- Proof of existence of familiarity

- Opportunity

- Birth Registration of a child of a woman other thitsat of the
woman’s husband

- Birth of a child after a long absence of the wonsamisband

- Visit to brothel

- Infection with a venereal disease

- Confirmation by Blood test

But it is worthy of note that Circumstantial evidenmay be subject to
certain limitations which might not make it reliablSuch limitation
includes:

1. There is a possibility that the witness may bengla lie
2. The witness may be mistaking
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3.  The inference may be erroneous in the particulse.ca

24 Summary

Direct evidence is evidence of the fact in issgelft E.g. evidence of an
eye witness. Evidence is an indirect evidence. is Ipresumptive.

Circumstantial evidence may be from a chain oftieas or other facts
present around an incident.

The oral testimony of a witness to murder is direthe evidence that
broken glass from the head lamp of a defendantsivea found on the
wrong side of the road is circumstantial evidenmoenfwhich a disputed
fact can be inferred.
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2.6 Possible Answersto Self-Assessment Exer cises.
SAE

Direct Evidence is evidence obtained as a re$ydesonal knowledge.
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UNIT 3 PRIMARY AND SECONDARY EVIDENCE

Unit structure

3.1
3.2
3.3

3.4
3.5
3.6

31

Introduction

Intended Learning Outcomes

Primary and Secondary Evidence

3.3.1 Primary Evidence

3.3.2 Best Evidence Rule

3.3.3 Secondary Evidence

Summary

References/Further Readings/Web Resources
Possible Answers to Self-Assessment Exercises.

I ntroduction

In the last Unit, we learnt about direct and cirstantial evidence, and
the associated limitations. In this Unit, moressks of evidence like
primary and secondary evidence will be examined. student of law
must be able to make distinction between each e$ehclasses of
evidence.

3.2

I ntended L ear ning Outcomes

This unit is set out to examine in full what conges Primary Evidence
and Secondary Evidence as applicable in a judixizteeding

3.3

Primary and Secondary Evidence

3.3.1 Primary Evidence

The meaning of the concept “Primary Evidence” Haeen set in in
Section 86 of the Evidence Act 2011. It provide$cdisws:

70

1. Primary evidence means the document itself prodémed
the inspection of the court.

2. Where a document has been executed in severa) pacs
part shall be primary evidence of the document.

3. Where a document has been executed in countegaantt,
counterpart being executed by one or some of tikepaonly,
each counterpart shall be primary evidence as sgtie parties
executing it.

4. Where a number of documents have all been madexdy o
uniform process, as in the case of printing, littapdy,
photography, computer or other electronic or meidadprocess,
each shall be primary evidence of the contentshefrest; but
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where they are all copies of a common originaly thieall not be
primary evidence of the contents of the original.

The word ‘primary’ derives from the latin word “Br0” meaning ‘first’
— original. Primary evidence means the produstiin court of the
original document itself that contains the faotbe proved or for
inspection of the court. Thus an original docunmarthing for instance,
is the primary evidence itself. Primary Evidenceludes:

l. Production of original document or thing as evident itself or
its contents. The real document itself produecedrfspection is
a primary evidence. This includes a duplicateinalgdocument
when it seeks to acquaint the court with the cdsten

1. A number of documents made by a single act by @is=ron
papers, for this purpose, is original. Consedyedbcuments
forming part of a number made by one uniform precder
example by photography, lithography or printingt being mere
common copies of the original are original and pnyn So also
each part of a document executed in several partshe
counterpart of a document

1. Evidence, which does not by its nature suggesetiwence of a
better evidence. This is evidence of highest qualitailable, as
measured by the nature of the case rather thathihg being
offered as evidence. Be that as it may, the ctadgy accepts any
relevant evidence whether or not there is a bett@dence
available.

Take note that Primary evidence is also termedt'Basdence’ which
requires the production in court of the best evigeaf which the nature
of the case would permit. The best evidence mabéuees, the testimony
concerning the condition of a thing unless theghiself can be produced
and Circumstantial evidence if a direct evidencavisilable.

3.3.2 Best Evidence Rule

The Best Evidence Rule presupposes that no befiteree could have
existed than what is adduced.

Example of this is in a situation where Dike sweaisto what he saw.
This is original and direct. It is better than iregit or circumstantial, like
Fatima who gave a narration of what Dike told Imat she (Dike) saw.

Best Evidence is the Production of original docutreeg. The Will is

primary which is better than oral testimony ofgtantents or secondary
evidence of Dambaba who had seen and read it.
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Conversely, proof of admission of the contents dbeument of the party
against whom it is sought to be tendered is a pyiragidence.

If there be two or more ways of proving a fact, thethod most cogent,
than others is to be adopted. Lord Hardwiche cordd that the judges
and usages of the Law have laid it down that tisebeit one general rule
of evidence: the best that the nature of the cakaNow. Omichund v
Baker, 1744.

However, good this best evidence rule may have lideas ceased to be
a fixed rule of law it is no more than a mere calio$ prudence to adduce
the best evidence available rather than a réiléaw excluding inferior
evidence merely because a superior evides@adilable.

Thus where the handwriting of document is disputied,Best evidence
rule excludes every other evidence except the @tamu of its writer.
Now, however, that seeking to tender the documeayt atect to prove
his or her case by evidence of handwriting throtiggtimony of a witness
who knows it or saw him/her write it.

If two methods are available to prove a matter,ghgy on whom the
burden of proof lies, may select the less cogerthate It is no more
than a matter for comment that the more cogentodettas not adopted.

The case o6arton v Hunter(1994) illustrates the modern attitude to the
Best Evidence Rule. In that case, the Landdufal, in assessing
rates, excluded the calculations proffered lpeeixbased on profits and
on a contractor’'s basis, quoting well known di¢tattwhere a particular
hereditament was let at a rock-rent, then “thadewce is the best
evidence and for that reason alone is admissible.”

The Court of Appeal held that the Tribunal had @irelaw; the evidence
on the profits or contractor’s basis should havenbadmitted, and the
tribunal had rejected relevant and admissible exddeon a dictum no
longer applicable.

According to Lord Denning; “The Best Evidence |&®thas gone by
the board long ago. We admit all relevant evogenThe goodness or
badness of it goes to weight and not to admissibili

Best evidence has also been described in the €#dsmR v Stephenson
(1971) 1 WLR 1, it was stated in this case thatétbeless, it can be said
that the Best Evidence Rule still subsists and engd can still be

excluded altogether on the ground that it is na& best evidence

available.
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For example in such transaction that involves emitlocuments like a
lease, or Mortgage Deed, although sensual methddpranf are
available, the court would demand that if you hidneeoriginal document,
you must produce it, unless nonproduction is exdtus®wever, such
instances are not to be misconstrued as anythitigginature of the Best
Evidence Rule as a fixed rule of Law. Rather, they suggestive only
that the secondary evidence or other evidence addiscso unreliable
that is would be unsafe to admit it.

Self-Assessment Exercise
Justify the statement that the Best Evidence Rsileoi applicable in
Nigeria where the exclusion of evidence is govereatirely by the

Evidence Act.

Self-Assessment Exercise 5

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

1. What is primary Evidence?

3.3.3 Secondary Evidence

Secondary Evidence has been described in Sectiasf 8% Evidence
Act 2011. It provides as follows:

87. Secondary evidence includes-

a. certified copies given under the provisions heweaft
contained in this Act:
b. copies made from the original by mechanical or tetedc

processes which in themselves ensure the accurfathe acopy,
and copies compared with such copies;

c. copies made from or compared with the original:

d. counterparts of documents as against the parties ditl
not execute them; and

e. oral accounts of the contents of a document giwesdme

person who has himself seen it.

Secondary evidence is evidence other than primaderce. It consists
of the repetition or reproduction in court of ol written statements
previously made out of court. It is inferior preusly made out of court.
It is inferior to the primary evidence and it be@snsubject to certain
conditions, admissible when the primary evidendessor inaccessible.
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Examples of Secondary evidence are:

*» a copy of original documents, produced by a difiere
mechanical process than the original

w» a copy of the document

“» a verbal narration of the content of an originatwuents
by a person who has seen it

& a copy of a document made by a different process the
original (1 a certified copy of the original documents

From these examples, you can see that a seconddgnee may be oral
or in writing. Perhaps for this reason, legal wstéhave described
secondary evidence as a residue rather than assafl evidence.

Furthermore, secondary evidence suggests the ecéstef primary
evidence or at least a better evidence, the existeri the original
document which the archaic best evidence rule ddmahould be
produced as evidence of its contents.

Generally however, the court will be inclinea exclude a secondary
evidence if the purpose of rendering it is toverdhe truth of the
statements. However, it would admit it to prove the truthfulness or
falsity of the statements but the fact of suchestegnts having been made,
regardless of the truth or falsity.

34 Summary

This unit has informed and enlightened us that#s form of evidence
in a judicial proceeding is Primary evidence buteveh such is not
available the court may allow the tendering of selawy evidence as a
proof of fact in a judicial proceeding.

3.5 References/Further Readings/Web Resour ces

Nwadialo, F. (1999). Modern Nigerian Law of Eviden¢2 ed.)
University of Lagos Press.

Cross , R & Anor (1971) (old edition Indeed therent edition is ¥,
published in 1997 by Oxford University Press)

An outline of the Law of Evidence '(3Ed.), Butterworth, London.
Babalola, A.

(2001) Law & Practice of Evidence in Nigeria, Sill®ooks Ltd., Ibadan.
Cross & Wilkins (1997) Supra.

3.6 Possible Answer sto Self-Assessment Exer cises
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Primary evidence includes means the document ipsetiuced for the
inspection of the court.
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UNIT 4 DOCUMENTARY EVIDENCE
Unit structure

4.1  Introduction
4.2 Intended Learning Outcome
4.3 Documentary Evidence Content
4.3.1 Meaning of ‘Document’
4.3.2 Types of a Document
4.3.3 Proof of Contents of a Document
4.3.4 Essence of Documentary Evidence
4.4  Summary
4.5 References/Further Readings/Web Resources
4.6  Possible Answers to Self-Assessment Exesci

4.1 Introduction

Documentary evidence simply put means giving ewdehy way of
documents. It involves the tendering of documemisai judicial

proceeding in order to use same to establish tioe d& a matter.
Documentary evidence is one of the important wdysraving the facts
of a case in the court. It arises where a partyrm$ himself by reading
some permanent visible document as when you wriitavaReport like
All Nigeria Law Report, All England Report etc.

In this Unit, you shall learn about the provisiansich the Evidence Act
has made regarding it.

4.2 Intended Learning Outcome

By the end of this unit, you will be able to:

® discuss the concept of documentary evidence vis-#ie ways in
which it can be made applicable in legal practise.

4.3 Documentary Evidence Content

4.3.1 M eaning of document

Document According to Black’s Law Dictionary' &dition is defined to

mean something tangible on which words, symbolsnarks are record

and examples are the deeds, agreements, titlegyadgteers, receipts and

other written instruments used to prove a fact.

In a technical sense, the term ‘document’ includassings on words
stones, or other materials, and tombstones, plagregravings, road
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signs or posters and every permanent forms of camuating visual
messages from some human being to another.
A Will or testament is a document.

The definition of the word “Document” was subjedt to judicial
interpretation in the case @®he King v. Daye (1908) 2K .B. 333 where
document is defined as “any writing” or printingmable of being made
evidence, no matter on what material it may beribed. Also in the case
of Hill v. R. 19451 K.B. 329, Humphreys, J. describing what a document
is has this to say; "l find that a document must dobmething which
teaches you and from which you can learn somethieg,it must be
something which affords information”.

The statutory definition of a document is in Sett®b8 of the Evidence
Act 2011. It provides as follows: "document" inchsd

(a) Books, maps, plans, graphs. drawings, photogragdg,
also includes any matter expressed or describech upry
substance by means of letters, figures or marksyanore than
one of these means, intended to be used or whighbmased for
the purpose of recording that matter;

(b)  any disc, tape, sound track or other device in which sounds
or other data (not being visual images) are emloosiieas to be
capable (with or without the aid of some other pment) of being
reproduced from it, and

(c) any film, negative, tape or other device in whiate r
more visual Images are embodied so as to be capaiite or
without the aid of some other equipment) of beiegroduced
from it; and

(d)  any device by means of which information is recdrde
stored or retrievable including computer output:

Document would probably also include Wills (ortéesent), contacts,
letters pictures, accounting records, birth's deaths certificates, a
device which stores and records the evidence. Wauid observe that
the term “document” is much wider in the law of@amce. Even the
Evidence Act definition is not exhaustive: For instance a catap
printout a document; it is the printout that iscgament or the apparatus
that produces the printout?

4.3.2 Typesof Documents

There are two main types of Documents and theskidar Public
documents and Private Document.
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a. Public Document: This refers to a document of public
interest issued or published by a public body dneotise
connected with public business. It is a recoat thgovernment
unit is required by law to keep. Public documergenerally open
to view by the public. Section 102 of the Evideda 2011 gave
a comprehensive list of the constitution of Pulidacument as
follows: The following documents are public docunsen

(@ documents forming the official acts or recordshad official acts
of----

(1) the sovereign authority,

(i)  official bodies and tribunals, or

(i)  public officers, legislative, judicial and execwjvwhether of
Nigeria or elsewhere: and

(b)  publicrecordskept in Nigeria of private documents.

Examples of Public Documents are as follows: Statute:

The Courts in Nigeria take judicial notice of statiof the federation and
the Laws of the States. See Section 122 EvidAot2011. It is proven

also by production of a copy printed the Federav&soment Printing

Press. A Bye-Law is proven by a copy of the bye+#aade by the Local

Government and duly certified.

b. Public Registers

Entries in Public Registers may be proved by thedpction of the
relevant certificate. E.g. Birth Certificate, Dedftertificate, Marriage
Certificate e.t.c.

C. Certificate of Incorporation

Official Maps, Histories, Surveys and Records Probthese types of
public document is by the production of officialptes issued by the
official surveyor.

d. Judgments

Judgments of courts are public records. They bmyroved by the
production of an official copy or a certified cogydocument of a foreign

court is a public record and may be proven by eranhicopy or by a
copy bearing foreign courts seal.
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These are illustrations only and do not exhaust lisie of public
documents. To qualify as a public document, certaimditions must be

fulfilled. These are:

1. The document must have been drawn-up by a puljlzaifin the
course of his or her official duty.

2. There must have been a public inquiry

3. The document must be the purpose of public usatended for
public use

4, The document must be accessible as of right tpaldc.

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

1. What is a Document?

4.3.3 Proof of Contents of Documents

The contents of documents may be provedeeithy: Primary
evidence or by Secondary Evidence .

l. Primary Evidence: This is contained in SectioroBthe Evidence
Act 2011 The primary evidence means the documesdlfit
produced for the inspection of the court. The odgjand physical
embodiments of information or ideas such as arletentract,
receipt, account book, blue-print, X-ray plate ate all primary
evidence. Where a document has been executed énasgarts,
each part is a primary evidence of the documenthelM a
document has been executed in counterpart, eachterpart
being executed by one or some of the parties oabgh
counterpart is primary evidence as against thegsaekecuting it.
Where a number of documents have all been madadymiform
process, as in the case of printing, lithographylootography,
each shall be primary evidence of the contentshefrest; but
where they are all copies by a common originaly taee not
primary evidence of the contents of the original.

1. Secondary Evidence: This is found in Section 8thefEvidence
Act 2011 Generally, documents must be probgdhe primary
evidence (section 86). However, secondary evielenay be
permitted in the following circumstances (sectiah:8
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(8. When the original is in the possession ofitheerse party or other:
When the original is shown to or appears to bh@&possession
or power

i). of the person against whom the document igkbto be proved

ii).  of any person legally bound to produce itdamhen, after the
notice to produce it, such person does not produce

In such a case, the court may receive a secondalgree of the content
of the document.

The notice to produce the original document magdreed on the party
in whose possession or power the document is. rifay also give it to
a legal practitioner employed by such party. Thetice must be such
as is prescribed by law or such notice the court considers
reasonable in the circumstance of the case.

You need to note that there are cases when thé mwayr dispense with

notice (Section 91 Evidence Act 2011). On the epthwords, a

secondary evidence may be given in certaasec without the

requirement of notice. The Court, without notioethie adverse person
or person in possession of an original documeninpera secondary
evidence in the following cases:

a. When the document to be proved is itself a notice

b. When from the nature of the case the adverse parsg know that
he will be required to produce it

c. When it appears or is proved that the adverse es$yobtained
possession of the original by fraud or force

d. When the adverse party or his agent has the ofigireaurt
When the adverse or his agent has admitted the dbghe
document

The Court may also dispense with the notice ina@thgr case in which it
thinks fit to do so. Other circumstances, in whikcl court would admit
secondary evidence include the following:

a. When the existence, condition or contents of thgimal have
been proved to be admitted in writing by the peragainst whom
it is proved or by his representative in inter@g$tre, the written
admission is admissible).

b. When the original has been destroyed or lost anldeidatter case
all possible search has been made for it. (whHaeeis the case,
you are permitted to give a secondary evidendaetontents of
the document).
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c. When the original is of such a nature as not tedmly movable.

d. When the original is a public document within theaming
of Section 101 of the Evidence Act, 2011. Here ,alany
secondary evidence of the contents of the documemmissible.
e. When the original is a document of which a ceife®py
is permitted by the Evidence Act or by any othev Ia force in
Nigeria to be given. (Here, the court may admigdifted copy of
the documents, it may require any other kind ofosdary
evidence)

f. When the original consist of numerous accountstbero
documents which cannot conveniently be examinembint, and
the fact to be proved is the general result ofthele collections.

In these circumstances, also a certified copyetitcument, but no other
kind of secondary evidence is admissible. Evideneg also be given
as to the general result of the documents by aeyson, who has
examined them, and who is skilled in theareiation of such
documents.

g. When the document is an entry in a banker’s book.

In all other cases, documents must be proved logguyi evidence — that
is to say, by producing the original document. liGcument is in the
possession of the prosecution or plaintiff (Commaait) who wishes to
prove he or she must make the document availabladancourt and
accessible to the other party. On the other fahé document is in the
hand of the opposite party; The document must belaled to the other

party

If it has not been so discovered, the party wishngrove it shall give
the adversary party notice to produce it.

For purpose of clarity, secondary evidence includes

a. Certified copies given under the provision of thadénce
Act
b. Copies made from the original by mechanical proegss

which in themselves ensure the accuracy of the ey copies
compared with such copies.
c. Copies made from or compared with the original
Counterparts of documents as against the pavtiesdid not
execute them

d. Oral accounts of the contents of a documerdrghy some
person who has himself seen it.
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Proof of Document (Proof of Execution of Documeistprovided for
under Section 93 -101.

The Contents of a document may be proved by angheffollowing
persons:

- the maker or author of the document

- the executor of or signatory to the document

- the person who signed the document as a witness

- a person who can identify the signature on the oh&ru or
attesting witness - the person who has lawfulazlysor content
of the document

- the person who procures the certified time copyaopublic
document.

A little more evidence is required where the docotie private. In such
a case, the following is required also to be proved

- that the person who claims to be the maker or aushia fact the
maker or author

- that the signature or handwriting on the documehbrigs to the
person claiming it.

The Evidence Act lays down how to prove the idgmif a person or an
handwriting as you shall see later. But notet thay statement made
by a person interestecat a time whena proceeding is pending or
anticipatedinvolving a dispute or any fact which the statenmeay tend
to establish is not admissible as evidence.

b. Private document: This is provided for under Section 103
Evidence

Act 2011. The Act provides that all documents otliean public
documents are private documents, and these include:

- documents emanating from private persons
- documents emanating from a public official in hisvate capacity

The letters you write are private documents, ndipu

Documentary and Real evidence compar ed.

You will recall that real evidence derives fromsteneaning “a thing”.
A document is of course a ‘a thing’. Both are ptgkobjects, but they
serve different purposes.

A physical object, is a real evidence if it is bght before the court for
purpose of viewing it.
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X is charged for wounding Y with a sharp knife. ey laid the
necessary foundation, the Police tender a knif@qgrting that it is the
instrument by which the wound was inflicted on Y.

The purpose of showing the knife in court is fog tourt to view it for
itself. It is primary evidence and its admissilyiin evidence depends on
relevancy.

H and W are disputing the ownership of a parcéuod. W brings before
the court a certificate of occupancy for the cdarsee. The certificate
of occupancy speaks of itself and evidence of a@gdity but not of its
contents.

If a divorce suit, W seeks to tender in evidendetter which H had one
time written to her; the letter is document itgedif itself that H is the
writer, but it is still necessary for W to provatiihe contents are done.
Sometimes it is different to distinguish whether @ject as a real
evidence or a documentary evidence. It may tutricoe both depending
on the purpose it is intended to serve.

HK forges the signature of a customer of the Fa@tBank on one leaf
for N1 million and the prosecutor seeks to tendher forged cheque in
evidence. If the cheque leaf is being tenderechaasirument of fraud,
it is a real evidence. If the purpose is to degosthe fact that it tells a
lie of itself eg that it was the customer who sigite it is documentary
evidence.

Presumption (Sections 145-168 of the Evidence Act 2011)

An ancient document is said to prove its own validilt is presumed to
be what it purports to be. An ancient document goaument that is
produced from the proper custody and proved orguteg to be at least
20 years old.

Such documents do not require proof of validityut Bote the following
important factors

1. Despite the age of the document and presampms

to validity, proof of the truthfulness of thergents of the
document is still desirable.

2. The ancient document which attracts the presumpiion
validity must be produced from ‘proper custody’.heTtest of

“proper custody is:
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Whether it is reasonable and natural under theumistance of the
particular case to expect that they should have e¢he place where
they were actually found.

4.3.3 Essence of tendering Documents

It has been asserted by Hon. Justice P.A. OnamiadBisi work;
Documentary Evidence- Cases and Materials that dwo@acy, a
document is not tendered just for the fun of itepicthere is a purpose
for it to be tendered. His assertion has been stggdy Oputa JSC in
the case oBalawu Ajide v. Kadiri Kelani (1985) 3 NWLR part 12,
248 at 270 (or [1985] 11SC 124 at 171) held as follows:

...every document tendered by a party to a case beusgndered with
some end in view. The document may be tenderat/émee and further
strengthen the case of the party who tendered #dwersely to weaken
or destroy the case of his adversary.

It has been asserted that it is a settled lawdbetimentary evidence is a
veritable aid for assessing oral testimony. Seects® ofFashanu v.
Adekoya (1974) 6 SC. 83.

44 SUMMARY

In this unit, you learned what document means im. lalt includes
engravings and road signs. Documents may be paoibfidvate; and may
be proved by primary, secondary evidence and presans.
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4.6  Possible Answersto Self-Assessment Exercises
SAE
A document includes books, maps, plans, graphwings, photographs,

any matter expressed or described upon any sulestaypaneans of
letters.
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MODULE 4 PROOF OF FACTS
Unit 1 Relevant Facts

Unit 2 Res Gestae

Unit 3 Complaints

UNIT 1 RELEVANT FACTS

Unit Structure

1.1 Introduction
1.2 Intended Learning Outcomes
1.3 Relevant Facts
1.3.1 Facts
1.3.2 Factin Issue
1.3.3 Fact Relevant to Fact in Issue
1.3.4 Classes of Relevant Facts
1.3.5 Irrelevant Fact
1.4  Summary
1.5 References/Further Readings/Web Resources
1.6 Possible Answers to Self-Assessment Exescis

1.1 Introduction

The concept of “Relevant Facts” under the Law atiEwce is considered
in this unit. It is worthy of note that this contegannot and will not be
properly understood except we also examine someciassd concept
with Relevant Facts. Such concepts to be considechdle: ‘facts’, ‘fact
in issue’ and ‘facts relevant to facts in issueke ¥hall also examine when
irrelevant fact becomes relevant and irrelevahe shall also consider
the distinctions between these concepts and théereht rules of
operation and method by which they are proved spraved.

1.2 Intended Learning Outcomes

The aim of this unit is to make a student of lawb® able to fully
understand the meaning, the operations, distiret@om applicability of:
Fact, Fact in issue, Fact relevant to fact in issue Fact relevant to fact
relevant to fact in issue.

It is also focused on making the students to be tmbtomprehend and be
able to identify Relevant Facts and classes orstypelevant fact.
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1.3 Relevant Facts
1.3.1 Fact

The Black’s Law dictionary,'5Edition, explained the meaning of “Fact
in evidence” separately from “Fact” ordinarilylt states that Fact in

relation to evidence means; a circumstance, evemcourrence as it

actually takes or took place; a physical objecmpearance, as it usually
exists or existed. It is also described as an hetud absolute reality, as
distinguished from mere supposition or opinionislalso defined as a
truth, as distinguished from fiction or error. Utther states that “Facts”

means reality of events or things the actual oecwwe or existence of
which is to be determined by evidence.

Fact simply means, “just the way it is stateddthing added and nothing
subtracted. Thus, the presentation of fact involithes declaration or
description either ordinarily or on oath of an evdfact simply means
statement in details and this put a question intoheart and this is: Can
a fact be the truth?

Fact ordinarily should mean the truth as presebtethe Black's Law
Dictionary, but practice has proved that not alt$gpresented before the
courts are true. In the practicality of Law pragtiact simply put may not
be the truth of a situation or an event. A faatather the details of that
event as presented. Don’t ever forget that everty fia a suit will only
try to present the supposed fact in a way and meitsi which it fits their
claims and defence and such presentation mighaictee far from the
truth as it happened

The Statutory definition of “Fact” has been givey the Evidence Act
2011 itself. It states that a fact includes:

a. Anything, state of things, or relations ahts, capable of being
perceived by the senses b. Any mental condiiomhich any
person is conscious

A fact according to Wigmore is any act or conditmmthing, assumed
(for the moment) as happening or existing. A faetynbe the result of
one or more fact. It may consist of a series ofsfac which case, Fact
may either be a part of the transaction (Constitteset) or Accompany
or explain it (Accompany fact). Suffice to say thdact is a thing known
to a piece of verifiable information. It may be ament (Actual or
alleged), an occurrence or circumstances as disshgd from its legal
effect, consequences or interpretation.
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It has been asserted that facts is different fram bBnd also differs from
opinion. Facts are presented by witnesses whildateis known and
applied by the court to facts as presented. Ootier hand, opinions are
formed by different persons from facts stated espnted. It is worthy of
note that opinions are rather subjective and nggabive because it is
subject to individual perceptions of things whiale dormed from the
facts available.

It is therefore the function and duty of a courfaw to derive and form

its own opinion of situation from facts presenteefdoe it and such

opinion must not incorporate extraneous issues fHgirefore means that
a lot of responsibility is placed on the court hesmit is always a very
difficult task for one to draw what is expectedwmthe fact from a matter
painted from different perspectives.

From this juncture | will like to present “Factih two divisions which
are fact in reality context and fact in practisateat.

An example of facts as reality or truthincludes the following.

a. “All men and Women are mortal”
b. “All humans have head”

EXAMPLES OF FACT SCENARIO IN PRACTISE

At this juncture, it will be needful to actually @xine events that can be
examined as a fact of a given case.

1. Ade and Adaobi presented a scene of an accidem.i\d
his testimony before the court stated that he wasdsg under a
mango tree at No. 2 Awolowo Way, |keja when he sawar
speeding toward him and rammed into the old mandstg in
front of him and the man died immediately. In bem testimony
in the same matter, Adaobi stated that she wadaglisg her
computer wares at No. 3 Awolowo Way, lkeja, adjadea. 2,
when she had a noise and when she looked she Sasigeep in
front of No. 2, Awolowo, ikeja and the old man té&d was under
the jeep and passer byes were trying to removertéwe from
underneath the car.

In this scenario, certain facts can be deducedtask include:
a. The fact that there was an accident

b. The Fact that the accident involved a car and dmman
c. The fact that the accident happened at NO. 2, Awol@/ay Ikeja
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d. The fact that the accident claim the life of an oldn and not
others
2. Rev. Jackie and Rev. Danny entered into a business

partnership of an interstate transport busineskidaaid he gave
Danny 8 Million Naira to Purchase 4 sound Buses tmde

registered in his name. And that Danny purchasedkéty and

not roadworthy buses and try to repair them amtiestaising them
and in four months were all packed up. Danny onolns stated
that he was to buy four buses without specificatibthe rate of 8
Million Naira and he drove the four buses with @rént drivers
from Republic of Benin to Nigeria but first packeldem in

Abeokuta for two days. And after registration hartetd using

them but the buses were still able to do skelgiatations for five
months.

In this scenario, certain facts can be deducedtask include:

a. The Fact that there was a business agreement betiveetwo
parties

b. The fact that four buses were to be purchased

c. The fact that those buses were to be immediatelgt fos transport
business.

d. The fact that the sum of 8 Million Naira was invet
The fact that the busses are no longer in operation

Thus, from the above painted scenario some ofabis of the situations
have been identified. You could even generate rfawts, but it should
be noted that some of these events as presenteshohagtually be the
truth for several reasons. May be the witness didsae well or hear well
and some of the information or happenings may eawibhin his or her

reach. So the facts are presented to the limitatibtheir sight or

understanding or rather in a way that will be fanadnle to them

The Court will therefore be encumbered with deteing the facts before
it will have to form its opinion of the situationf ¢hings from fact
presented and deduced.

Self-Assessment Exercise

Attempt these exercises to measure what you haratlso far. This
should not take you more than 6 minutes.

What is a fact?
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1.3.2 Factin Issue

Section 258 of the Evidence Act, 2011 defines ‘tHadssue”. It states
that "fact in issue" includes any fact from whidkher by itself or in
connection with other facts the existence, nonterise, nature or extent
of any right, liability or disability asserted orwmied in any suit or
proceeding necessarily follows. Blacks Law Dictioy, 3" edition
defines “Fact in Issue” as those matters of fantwhich the plaintiff
proceeds by his action, and which the Defendantroeerts in his
defense. Thus, controversial matters which alpéugies to a suit contest
can be said to be the fact in issue. Facts in tispod to be determined
are the facts in issue.

This is the fact that the plaintiff, (or claimaot)prosecutor alleges which
the defendant or accused person controverts. thier evords ‘facts in

issue’ are those facts which the party on whomthesburden of proof
must prove to establish his or her claim or fackécv the other party
must prove to establish his or her defence BUT wiaiee not admitted
by the other party.

Judicial interpretation has been given to this ephdn the case of
Olufosoye v. Oluremi (1989) 1 NWLR (pt 95) pg 26Here the Supreme
Court held that an admitted fact is not in issuaud it is only when facts
are in dispute that they are said to be in issit213How do you identify
‘Facts in Issue’ Facts in Issue are determined by;

1. Substantive Law
2. The Pleadings.

a. Substantive LawCriminal cases:

In Criminal Cases, facts in issue may be determimedeference to the
definition of crime charged and the defence.

Judas is charged with Murder (or culpable homiqu@ishable with
death). Applying the definition, the facts in Issgehe killing by Judas
of the deceased with the requisite intention, tactvitharge Judas has
pleaded not guilty.

When in the course of trial, the accused givesexngd suggestive of
defences of say: self-defence, provocation,oxication insanity or
insane delusion, which the prosecution dadsancept, additional
facts in Issue arise.
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b. Pleading

Facts in Issue arise from pleadings in civil cabesthe definition of Tort
or other wrong on which the claim is based is a@enaff substantive law.
Sophia claims from damages for personal iegushe received when
Daramola negligently drove a motor car across lear fcagle Square,
Abuja. The facts in Issue going by the definitidrntloe law of Tort and
which Daramola denies are:

i. Negligence ii Duty of care iii Amount of damage

Whether Daramola inflicted the injury as the plegdi may or may not
raise further facts in issue, depending on theraattidefence.

In anaction for slander, the fact in issue would be whether or not the
defendant spoke the words complained of. Whilenia@ion forthe tort
of Negligencethe fact in issue is whether the Defendant wasigeaf.

You can see that the fact in issue is that facthvihe respective parties
must prove in order to establish their claims dedees as the case may
be.

1.3.3 Facts Relevant to the Fact in Issue

In some cases the fact in issue may be proved regtdevidence. In a
majority of cases, it is matter of inferences tadb@wn by the judges or
Magistrates either as a matter of law or as a maftéact. In that case,
witness tends to refer to other incidents or fawt<laims of facts as
evidence amounting to the main fact. All theseeotacts, which are “in
the eyes of the facts in issue that they renderldtter probable or
improbable” are referred to as facts relevant @ftict in issue. A fact
relevant to the fact in issue is that fact (otheant the fact in issue),
showing the probability of the fact in issue.

It is crucially important that you understand tleent “relevance”, or
“relevancy”. You need to understand that:

1. All relevant evidence is prima facie, admissibldess excluded
by law

2. No irrelevant evidence is ever admissible excepty oin
exceptional cases

3. Evidence which tends to exonerate an accusag always

be given and admissible
According to Sir James Fitzjames Stephens saidlieaword “relevant”
means. “that any two facts to which it is appliae so related to each
other that according to the common cause of events either taken by

91



PUL 445 LAW OF EVIDENCE |

itself or in connection with other facts provedrenders probable, the
past, present, or future existence or non-existehtee other”.

Lord Simon in his explanation claims that; evidemceelevant if it is
logically probative or disprobative of some mattehich requires proof.
Allen and Guest on their own part have added thBtjidence is
probative of a proposition of a propositidniti tends to show that
proposition to be true, evidence is disprobativé tends to show that
proposition to be false”

The Evidence Act 2011 describes facts which are sslant as
follows:

1. Facts Connected to Fact in Issue Section 4 of the
Evidence Act 2011 providdsacts which, though not in issue, are
so connected with a fact in issue as to form parthe same
transaction, are relevant, whether they occurredhat same time
and place or at different times and places.

2. Facts which occasion, cause or effect Fact in Issu&ection 5
of the Evidence Act 2011 providdsacts which are the occasion,
cause or effect, immediate or otherwise, of relévacts, or facts
in issue, or which constitute the state of thingdar which they
happened, or which afforded an opportunity for thegicurrence
or transaction, are relevant.

3. Facts which shows motive, preparation and conductfo
Fact in Issue- Section 6 of the Evidence Act 2011 provides

()  Any fact is relevant which shows or constisut® motive or
preparation for any fact in issue or relevant fact
(2)  The conduct, whether previous or subsequeanyoproceeding

4. Facts necessary to explain or introduce Relevant Ef :-
Section 7 of the Evidence Act 2011 providests
(a) necessary to explain or introduce a fact in issuestevant fact;
(b)  which support or rebut an inference suggested factin
issue or relevant fact;
(c)  which establish the identity of anything 01" persdmose
identity is relevant:
(d)  which fix the time or place at which any fact isus or
relevant fact happened: or
(e)  which show the relation of parties by whom any shach
was transacted. Arc relevant in so far as theg ar
necessary for that purpase
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Facts

Act of conspiracy:.- Section 8 of the Evidence Act 2011 provides
(1) Where there is reasonable ground to belieat tlvo or more
persons have conspired together to commit an cdfesrcan
actionable wrong, anything said, done or written dryy one of
such persons in execution or furtherance of thesmmon
intention, after the time when such intention west &ntertained
by one of them, is a relevant fact as against ezctne persons
believed to be so conspiring, for the purpose advprg the
existence of the conspiracy as well as [or the paepof showing
that any such person was a party to it.

Facts not otherwise relevant Section 9 Evidence Act 2011
provides as follows:

not otherwise relevant are relevant if —

(a)  they are inconsistent with any fact in issue oevaht fact;
and

(b) by themselves or in connection with other facty tinake
the existence or nonexistence of any fact in issuelevant fact
probable or improbable.

7. Facts relevant in proceedings for damagesSection 10
Evidence Act, 2011 provides as follows:

In proceedings in which damages are claimed, anywhich will
enable the court to determine the amount of damespésh ought
to be awarded is relevant.

Facts showing existence of state of mind, body areeling.
Section 11 Evidence Act 2011 provides as follows:

1) Facts showing the existence of.-

(a)  any state of mind such as intention, knowledged daibh,
negligence, rashness, ill-will or goodwill towardmy
particular person: or any state of body or bodigeling
are relevant when the existence of any such state rd mi
or body or bodily feeling is in issue or relevant.

("2) A fact relevant as showing the existence i&l@vant state of
mind must show that the state of mind exists, eoélly, but in
reference to the particular matter in question.

Facts bothering on question of accidental or inbeal acts.
Section 12 Evidence Act, 2011 provides as follows
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When there is a question whether an act was aotatleor

intentional, or done with a particular knowledgeintention or to

rebut any defence that may otherwise be open tdefendant, the
fact that such act formed part of a series of Eimdccurrences,
in each of which the person doing the act was comzk is

relevant.

10.  Existence of Course or Business. Section 13 Evieléxut 2011
provides as follows:-When there is a question whether a
particular act was done, the existence of any a@ufsbusiness,
according to which it naturally would have been dpns a
relevant fact.

3.3.1 Motive and Preparation (Section 6 Evidence AQ011)

Evidence is relevant which shows or constitutesvaair preparation for

any fact in issue or relevant fact. Similarly éwedence is relevant which
tends to show the conduct of any party or of argnatp any party to any
proceeding in reference to such suit or proceeding reference to any
fact in issue therein or relevant thereto and trelact of any person, an
offence against whom is the subject of ampceeding, if the

conduct influences or is influenced by the fagssue or relevant facts.
It is not material whether the conduct is preanmednor subsequent.

Note the meaning of the word “conduct” in this @it The word
conduct does not include any statemsmhpliciter unless the
statement accompanies and explains acts othersthtaments. When
the conduct of any person is relevant, anyestaht made to him or
in his presence and hearings which affeaish onduct is also
relevant.

Activity

Uchena is charged with the murder of Sophia byqrorsy.
Consider the relevancy and admissibility of theloiwing items of
evidence, with reasons:

1. The fact that Sophia knew that Uchena has hadeeadimmitted
a crime which Sophia has threatened to reveal.

2. The fact that two days before the killing, Uchead bought some
quantity of arsenic, similar to that which was &uistered to

Sophia
3. The fact that Uchena has had two previous policerds for
violence

4, The fact that Uchena absconded after Sophia’s death

94



PUL 445 MODULE 4

5. That Uchena attempted to bribe the deoldetective who
carried out initial investigation

6. That ten minutes after taking some brandyJehena’s house,
Sophia complained bitterly of stomach upsess rolling on
the ground and shouting that she was inspain.

3.3.2 Facts necessary to explain or introduce relevant &s (Sec. 7
Evidence Act 2011) This section permits the pé&oa of the
following facts:

0 Facts that are introductory

0 Fact that establish identity of a party or persdiose identity is
necessary o Fact that support an inference o Fambuttal of an
inference

0 Fact which fixes the time or place at which thet fixcissue or
relevant fact happened

0 Fact which shows the relation of parties by whorohsiact was
transacted.

lllustration

Agu is charged with culpable homicide punishabl#hwlieath for alleged
killing of Winifred. Dr Chime testifies as to theawse of death. The
following items of evidence may be admissible:

- Questions as to Dr. Chime’s qualifications and epee

- To introduce the fact that Dr. Chime is an expert

- The fact that Agu left Koko Town few minutes afsérooting

- To support an inference that Agu might have begulicated in
the crime

- Unrefuted evidence of Agu that he left Koko unexpdly
because his mother was at point of death and teédchbe at her
side is admissible to rebut the inference thaalb&conded after
killing Winifred

- To rebut the inference he absconded after killingiinéd.

- Evidence that Agu wore the same dress, carrieddh® gun as
that of the alleged esculent

- to show identity.

- The fact fixing the timeand place at which the val& fact occur.

CASE PRACTICE.

There is a contract between Jegede and Farukdedéges sued Dangana
for inciting Faruk to breach his contract. At ti@e of departure from
the service of Jegede, Faruk was heard to say:
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“I am leaving your services because Dangana hasaaffime a better job”

Question: Is this statement relevant; Can the Coereive it? Read
Section 7, Evidence Act 2011.

At Common Law, a statement is irrelevant and inadible against a
party if such statement is made behind his backither words such a
statement as one made by Faruk is admissible asdnimaterial that it
was made in the presence or absence of the accused.

Section 7 Evidence Act 2011 is innovative and it® & to let an
introductory or explanatory note to corroboratelavant fact. It is not to
prove any fact in issue. But in practice, howevemay weigh just as
heavily as facts designed to prove the fact inessurelevant fact.

3.3.3 Things said, done, or written by a conspirato (Section 8,

Evidence Act 2011) where there is a reasonablangi®o believe that
two or more persons have conspired together to goamoffence or an
actionable wrong, anything said, done or writtendny one of such
persons in execution or furtherance of their comnmbention after the
time when such intention was first entertained hycme of them is a
relevant fact as against each of them believe@ tedbconspiring as will
for the purpose of proving the existence of thaspiracy as for the
purpose of showing that any such person was a fmaity

But statement made by individual conspirators améasures taken in
the execution or furtherance of any such commoegniian are not
deemed to be relevant as such as against any catospiexcept those by
whom or in whose presence such statements are made.

In this context, evidence of acts or statementsnéeketo be relevant may
only be received after the court is satisfied, prii@cie, that evidence of
conspiracy already exists.

Look at the case dPolice v Balogun(1953), A, B and C were charged
with conspiracy to steal some bags of cement. B@Gmade statements
to the Police implicating A and in A’s absence. ieheas other evidence
that A was a party to the conspiracy.

Held:

(1) The statements made by B and C in A’'s absence wais n
admissible against A but against B and C.

(2)  The other acts or things done by B and C are adressgainst all
three if they were done in furtherance of themawon intention.
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This is a confirmation that a fact is relevant isia thing said or done or
written by way of the conspirators’ execution artfierance of a common
intention.

3.3.4A fact, which is not otherwise relevant may be releant:- Section
9, Evidence Act, 2011. Facts, not otherwise releaam relevant if:

(a) It is inconsistent with any fact in issue or reletvéact

(b) It is by itself or in connection with others facis,makes the
existence or nonexistence of any fact in issugetgvant fact
probable or improbable

lllustration

Giwa is charged with murder of Bolarinwa at IbadanJuly 12, between
9a.m. and 12 noon. The following items of evidemag/ be relevant.

- The fact that Giwa was at Ibadan on the relevagt @a show
opportunity.

- The fact that although Giwa was in deed at Ibadathe relevant
day, he did not arrive there until 5 p.m. : Towhmprobability
that Giwa murdered Bolarinwa that day betweenm. and 12
noon.

3.3.5 Other circumstances when a fact, not otherwise relant
becomes relevan{Section 10 Evidence Act 2011). Where the fadit wi
enable the court to determine the amount of damagash it ought to
award in a proceeding in which damages are claisigth evidence will
become relevant.

3.3.6 Fact showing existence of state of mind (sea 11
Evidence Act 2011).

Evidence showing the existence of a state of miraf the body or bodily
feelings is relevant. Examples are facts tendmghow an intention,
knowledge, good faith (or bad fault), negligencashness, ill-will or
good will towards any particular person.

To be relevant, the existence of any such stategd,rmody, or bodily
feeling must either be in issue or relevant .

Furthermore, the fact must show that the stateiiofl ixists not generally

but in reference to the particular matter in qusti
What is “state of mind™?
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State of mind probably refers to one’s mental psecnd this can be of
various shapes depicting: intention, knowledge dgfadth, bad faith, ill-
will, good will, rashness or negligence.

lllustration |

Boniface attempts to break into a house; seesqkn on patrol; he
withdraws. A week later, he returns, breaks irested and charged. Can
the prosecution adduce evidence of the first atteangd the trial of his
subsequent crime?

Yes, he can.

lllustration 1l
Abu is charged with killing Dick, by shooting, Amu'defence was
accident. Parties may proceed to call in evidence

- The fact that Abu had earlier attempted to Kilck: To show
intention to Kill, - To prove knowledge that thieosting would
lead to death, or to show evidence of illwill tows Dick

The Fact that an Accounts Clerk knowingly utterfoged cheque is
evidence form which an intention to defraud mayifferred just as
complaints of pains evidences bodily feeling.

What about the fact that Moyo could not give angvegr to a simple
guestion? What does that show or tend to show?

lllustration of Facts relevant to the Issue.
The court may admit the following evidence of faetevant to the issue.
Evidence of: a. Pharmacist: Evidence that Judagylitgoison from him,

b. Witness: Production in court of Receipt issued layd(deceased)
acknowledges the receipt of a fee for instructlndas on use of
Poison (exception to Hearsay).Dogo’s letter, singwnotive.

c. Police evidence that Poison was found on him

1.3.4 Classes of facts relevant to facts in issue.

The following are examples of facts relevant tover@ircumstantially
another fact:-
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1. Previous and Subsequent existence of facstdfice of a fact
in issue may be shown by proving its prasi existence at
a reasonable proximate date, there beingrabapility that
certain conditions and relations continue.

This is a presumption of fact (praesumptionesh@jin- provisional
presumptions — which guides the court in decidwigether or not it
should infer the fact in issue from it section E8Addence Act, 2011).

Examples.

Presumption of continuance; That things, cirdamses or position,
once proved to have existed at a certain datéinu@s to exist in such a
state on condition for a reasonable time e.g.dwulife, sanity, insanity,

marriage, partnership.

Presumption of continuance may operate retroggtiv For example:

. The fact that a ship is lost within a short timesafling may lead
to the influence that the ship was ab initio umsaéhy

. Res ipsa loquitur (the things speaks for its€li)e fact that D had
control of the thing being caused the accident reag to an
influence of negligence.

. Evidence of Scienter.

. A person found in possession of recently stolerdgauay either
be the thief or the receiver.

2. Other classes of relevant facts. Other ctasderelevant facts
includes; Course of Business, Habits, Standar@ahparison,
Acting in a capacity, Title, State of mind [Knowllge, Intention
Bona fide; Mala fide], Complaint, Conduct andestaent of third
persons

Kindly try and consult any standard text book fbrstration of each of
the above.

Activity-Look at this case: In September, Judas went to a pharmacy and
bought some poison. In December, Judas took lesfonstruction on a
flee from Kato on how to use different kinds of gmm. Kato issued a
receipt and has since died. Harrison, who is Judake, has just written
his Will bequeathing part of his vast property tolds.

Dogo got a wind of it and wrote to Judas what rend$ to gain on
Harrison’s death. Few days later, Harrison diegaison and Judas is
arrested and when searched, poison was found inJoitias charged with
murder of Harrison, by poisoning. Judas denieskiage in its entirety.
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QUESTIONS
1. Identify the Facts in issue (2)
2. ldentify the Facts relevant to Fact in issue

1.3.5 Irrelevant Evidence
Generally irrelevant evidences are inadmissiblganiples are:

- Statement made out of court and in the absehaearty

- Things done behind a party The character optréies (Sections
78-82 Evidence Act, 2011)

- Opinion evidence (section 67 Evidence Act 2011)

A party’s conduct in other transaction or on otbecasion. In
exceptional cases, however, such irrelevant ecelemay be
admitted. The reasons why irrelevant evidenoegxcluded are:
- To discourage protracted litigation
- Public Policy

1.4  Summary

You have learned to define fact, fact in issuesvahcy, and relevant fact
and you can differentiate one form the other. Yaao learned about
relevant facts especially those which show the sioca case,
opportunity, circumstances, motive, preparation, troouctory
explanation etc. Attention was drawn to the cirstances where facts,
otherwise irrelevant become relevant e.g. facttirjato amount of
damage, particular circumstance, state of mindaotyletc. This Unit,
dealt with part Il of the Evidence Act.

1.5 References/Further Readings/Web Resources

Nwadialo, F. Modern Nigeria Law of Evidence'{Zd.) University of
Lagos Press Akoka.

C.C. Nweze: Contentious issues & Responses in Ggrueary Evidence
Law In Nigeria. [Institute for Development Studiémiversity of
Enugu] 2003.

G. Eche Adah: The Nigerian Law of Evidence [MaltiBe Press Limited:
Lagos] 2000.

Hon. Justice P.A. Onamade: Documentary Evidencese€aand
Materials [Philade Co. Ltd: Lagos] 2002.
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The Evidence Act, 2011.

The Black’s Law Dictionary, 5 Edition.

1.6 Possible Answers to Self-Assessment EEx&es
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UNIT 2 RES GESTAE CONTENT
Unit Structure

2.1 Introduction
2.2 Intended Learning Outcomes
2.3 Res Gestae
2.3.1 Res gestae: meaning
2.3.1 Criteria for admitting res gestae
2.3.3 Res gesta at common law statute
2.4 Summary
2.5 References/Further Readings/Web Resources
2.6  Possible Answers to Self-Assessment Exercises

2.1 Introduction

A fact includes anything, state of things, or rielatof things, capable of
being perceived of the senses, and mental condifiorhich any person
is conscious. A fact may also be the result of @anmore facts. It may
consist of a series of facts (as in a daation), part of a the
transaction accompany and explain it (accompaniats). Res gesta
refers to the central transaction whilst the cauastit or accompany facts
are parts of it — other acts, omissions, incidamt$ declarations which
accompany, constitute or explain a fact in issue.

2.2  Intended Learning Outcomes

This unit is to project the full understanding betprinciple of “res
gestae” or “res gestae” both under the common laavthe present law
of evidence. This will also teach the applicatidrthee principle in the
actual legal practice by judicial authorities.

2.3 Res Gestae
2.3.1 Meaning of "Res Gestae”

This word, Res Gesta (singular) or res geataed})lig Latin expression
meaning “thing done” or “event which occurred’According to the
Blacks’ Law Dictionary 5" edition, the Res Gestae rule is that where a
remark is made spontaneously and concurrently avithffray, collision

or the like, it carries with it inherently a degrefecredibility and will be
admissible because of its spontaneous nature.

Where a transaction or an event is in issue, aflétacts which comprise
the transaction that accompany and explain it aosv as res gestae and
they are generally acceptable.
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The term therefore refers to:

— Relevant fact or events in issue
- Events contemporaneous with the events at issue.
- Facts which accompany and explain facts in issue

The essence of this principle of law has been wgilained in the case
of Holmes v Newman (1931) 2 Ch. 112. Here Lord Tiordescribed res
gestae as "a phrase adopted to provide a respeactiiak for a variety
of cause to which no formula of precision can bgliegd”.

The Evidence Law permits the court to admit wonls statements about
res gestae. This res gestae embraces not onlgctoal facts of the
transaction and the circumstances surrounding titatao the matters
immediately antecedent to and having a direct dausamection with it;
as well as acts immediately following it and scoselly connected with it
as to form in reality a part of the occurrence.

In a criminal proceeding, all acts done by the aedu or by any person
in his presence or acting under his directions ahdtatements, oral or
written , made by him or by a person in his presemat the time of the
transaction or before or after it, will be redev if they can be shown
to be connected with the specific transaction wittich the accused is
charged.

The Evidence Act did not use the term ‘res gestesmestae’. But see
section 7:
Relevancy of facts forming part of same transaction

Facts which though not in issue, are so connectdtdanfact in issue as
to form part of the same transaction, are relgvawvhether they
occurred at the same time and place oiffatent times and places.

2.3.2 Criteria for admitting res gestae in Evidene

Ordinarily res gesta is a hearsay and prima fadelevant and
inadmissible. However as an exception to heansigy the things said,
written or done which accompany and explain a eai¢act — res gestae
— is relevant and admissible.

See the case @&ule Salawu v. State (1971) 1 NMLR 249n this case,
several people heard at one night the voice ofloeased crying “Sule
is killing me”. The witness rushed into the roomdafound the deceased
in the pool of her own blood. The court [WACA] heltht the........ as
expressed by the deceased is admissible as reggest
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Before “res gestae” can be admitted there artagecriteria it must meet
and these a r e set out as follows:

1. Statement must be substantially contemporaneohstintfacts in
issue. This is to exclude the possibility of itavimg being
concocted to the maker’s advantage.

2. Statement must explain the facts in issue or keErtlyr connected
with it and it must not be prior or subsequentdisected fact.
3. The declaration and the act must be made by the g@nson. In

other words, where declaration was made by onsopeand the
accompany act performed by another, such dearatiould
generally not be admissible.

These three criteria are very important and mdteriastablishing the
principle of “Res Gestae” under the law of evidenand these shall be
examined fully as follows:

It must be Contemporaneous This principle was enunciated in the
expression of Lord Normad in the caseleper v R. [1952] A C 480 at
487 Here the learned Judge declared as follows:

“It is essential that the words sought te lproved by hearsay
should be; if not absolutely contemporaneous wie action or event,
at least so clearly associated with it in time,qdand circumstances that
they are part of the thing being done, and sotamior part of real
evidence and not merely a reported statement.”

The implication of this expression as above stdtech the Judicial

Committee of the Privy Council is to the extentttbefore the words on
an event or transaction can be held admissiblernialait must be closely
kneaded with the event particularly as regarddithang, the place and
the circumstance of such transaction on trial.

An example of contemporaneous evidence is the otigei case oR V.
Bedinfield (1879) 14 Cox C.C. 341in this case the accused was charged
with the murder of a woman. The woman rushed owt bbuse with a
cut throat where she and the accused had beerhéogeid exclaimed:
“Oh, aunt, see what Harry has done to me!”. Thatesnent was held
inadmissible as it was something stated by her #ieevent was over.
Had the statement been uttered by her as at tieediitihe event, it would
have been held admissible.

A similar occurrence like that of the above casthat of the case &

v. Bang Weyeku (1943) 9 WACA 195In this case the accused was
charged with murder and the only important evideagainst him was
the statement of the deceased shortly after hdobad stabbed. He said
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“Bang has shot me” and this statement was mad&enabsence of the
accused. It was held that this statement was irexilphe.

Lord Atkin explained that the statement adibie under the head
of res gestads not admissible as rebutting the accuser’s ovicesice
of the facts stated, but as evidence of facts witte knowledge or belief
of the person making the statement. BeeChristie, (1914) A C 545.
For a fact to be contemporaneous, the followingtroasur:

- Inexplicably intertwined with the fact in issue tasform part of
the same transaction.

- It must occur at the same time as or about the siameeas the fact
in issue.

- It must be proximate to it and there mhbst no time lapse
between making of the statement and occurrehfzet in issue.

Contemporaneous event in_Civil Matters

In criminal cases, the requirement of contempotgnisi strict. The
statements made must be practicably contemporangitughe act in
guestion but a bit relaxed in Civil matter. Becatrs@sactions in civil
matters are long drawn, the requirement of contearty is less strict
than in criminal matters. An example of this ie ttase of Homes v
Newman [1931] 2 Ch.112 at 120t is a case where a title deed was
deposited.

A memoranda was made more than eighteen monthsafirer. On the
question as to the nature of transaction envisagettie deposit of title
deed, the court held that the memorandum was aitheige show that
deposit was for a mortgage. The memorandum wasaamissible as
part of theres gestaesince it was made during the continuance of the
deposit.

Take note that it is essential that the words sotggibe proved by hearsay
(e.g. the words heard by the witness) should benoif absolutely
contemporaneous with the action or event, at Isastlearly associated
with it that they formed part of the thing beingv@pand so were an item
or part of the real evidence, which are not mesefgported statement.

Where the words are sought to be proved for theqaer for identification
in criminal trial, the action or event with whichet words are associated
must be the commission of the crime itself.

Accompanying statement and declarations must explad relate to the

fact in issue which they accompany and such they dre regarded as
forming part of it — not to any previous or subsempfact. They anpars
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reigestaeor as often described: part of thess gestae Such statements
and declaration are not:

- Proof of the fact which they accompany
- Evidence of the truth of the matter stated
- Exceptions to the hearsay rule

The statements and declarations are original evaleand must be
established independently. See the caskgabsiz v London Tramway
Co. Ltd (1873) 21 WR 199 27 L.T. 492. Int hi s c as e t hBefendants
were sued for negligence and the fact in issubishndase was whether a
collision had been caused by the driver of a tc@in A few moments
after the collision a conductor said to one ofgihgsengers:

“He (the driver) has already been reported fordeleen off the line five
or six times today — he is a new driver”. Theestaent was held not part
of res gesta@nd was inadmissible, the reason being that indidelate
to the collision which was the fact in issue. lengly related to past
disconnected acts of the driver.

See also the case of Milner v Leis{&862)

The question before the court was whether C hatlctain goods to B
formally or only to B acting as agents for A. Téale was conditional
upon the result of an enquiry made to B who wasgive a reference.
There was produced in court a letter writtgn C to his own agent
requesting him to enquire of T as to the crediCodnd also of B. The
letter stated:

“B is making large purchases for A”. Held: thadetis admissible as part
of the transaction in corroboration of other evickzrout was of itself no
proof that B’s purchase of the goods was on bejfai.

Also in Davies v Fortior Ltd(1952). H died as a result of falling into a
bath of Acid. Two minutes of being dragged obe was heard to
say “l shouldn’'t have done it”. In an actidar Negligence by H’s
widow, it was held that this statement was admiesals forming part of
res gestaeto support an inference that H had been guilty ahes
negligence misconduct.

In R. v Hunt exclamations of those present at the meeting taad
inscriptions on the flags and banners displayedevaemitted to prove
that an assembly was unlawful and seditious. Sonestithe central
transaction is referred to aes gestaewhile the constituent or
accompanying facts are regarded as “parts oRixe Gestae But it is
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sometimes not easy to determine whether a dedar#ipart of thees
gestaebecause it accompanies and explains some factue.is

It must explain fact in Issue The traditional view is that statements and
declarations which form past oés gestaeare admissible to explain or
corroborate the fact in issue which they accompaiiyey do not prove
the truth of what they assert.

In reality, statements or declarations would belangory only if they
areprima facietime (Nokes). In such a case, they are actualyithed
as proof of the truth of what they assert. Isnétth naked admission of
hearsay?

It has been established that the locus classictisi®principle is the case
of Agassizv London Tramway Co. Ltd (1873) 21 WLR 199 . Here the
Plaintiff sued the Defendant company for negligeadging out of a
collision by the Defendant’s tram in which the pl#f was injured. After
the collision, a passenger said of the driverjs'fellow’s conduct ought
to be reported” and the conductor replied thalbe“had already been
reported for he has been off the line five or sixess today, he is a new
driver.” It was held that this statement was inashible as the collision
was over and it referred not to the fact in issuethe past acts of the
driver.

See also The Schwalbe (1859). This is a case 6$ioaol between two
ships. In order to prove that one of the ships via blame, evidence
was admitted that her Pilot, immediately afiee collision, stamped
his foot and exclaimed; “The dammed helm is stilsiar boarded.” This
exclamation was admitted to prove that the helm asarboard and to
prove it by the assertion of a person not callea wgness i.e. by hearsay
evidence (Phipson).

3.2.3lt must have been made by the actoiThese are talks of the person
by whom the statement or declaration is made. Legaiters have
argued that it is a requirement of res gedhat the statement or
declaration must be made by the victim or actorut 8ere judicial
authorizes of statements made by non-actors anevisbms that have
been admitted as part of the gestae. The authairitigis principle has
been derived from the case lddbwe v Malkin (1878) 40 L T. 1961In
this case a statement made by a person concefmingadundaries of
property contemporaneously with the performancesarhe act on the
land by some other persons was held inadmissiltleuse the declaration
was by one person and the accompany act was pedoby another
person.
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But it is worthy of note that this cannot be talkena general position of
law because in criminal cases declarations bymagt@and by assailants
are often received in evidence under this heading.

The rationale for admissibility of these statements dedlarations in
evidence may be explained on the ground that;

human utterance is both a fact and a meansainemication, and
human action may be so interwoven with wordst ttie

disassociation of the words form the action woinghede the
discovery of the truth: pérord Normand in Tepper v £952).

Self-Assessment Exercise

Attempt these exercises to measure what you havetleo far. Thig
should not take you more than 6 minutes.

1. What are the conditions for the admitting res gesteEvidence?

2.3.3 Res Gesta: Common Law and Evidence Act.

Res gestae is a common law doctrine and it hagoesitly been argued
that it is not directly applicable under the EviderAct.

At common law, res gestae are statements and
declarations (oral or written) made contemporasgoand tend to
accompany or explain a fact in issue or relevacit fahere is tendency
to misconstrue contemporaneity as synonymous \aitksfoccurring at
the same time and place. The requirement of cqmiesmeity may be
strict in criminal law but it is less so in civilatters.

Section 4 Evidence Act, 2011 permits the courtimiafacts which form
part of the same transaction whether they ocdinesgame time and place
or at different times and places. The phraseh@atstime time and place
answers the description of contemporaneity. Theerophrase “or at
different times and places” permits the admorsf facts which may
not be substantially contemporaneousegsgestae

2.4 Summary
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Res gestae is a common law rule for evidenceappties in Nigeria to
the extent that it is contained in the Evidence ®ettion 7. The decline
applies, as you have seen in both criminal and wiatters.

2.4 References/Further Readings/Web Resources

Aguda: Law of Evidence '8 Edition [Spectrum Law Publishing:
Ibadan]1989.

C.C. Nweze: Contentious issues & Responses in @Ggueary Evidence
Law in Nigeria. [Institute for Development Studiémiversity of
Enugu] 2003.

G. Eche Adah: The Nigerian Law of Evidence [MaltiBe Press Limited:
Lagos] 2000.

Hon. Justice P.A. Onamade: Documentary Evidencese€aand
Materials.

[Philade Co. Ltd: Lagos] 2002.
The Evidence Act 1990.
The Evidence Act, 2011.

The Black’s Law Dictionary, 5 Edition.
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2.1 Possible Answers to Self-Assessment Exercises

The conditions are contemporaneity, statement exgain the facts in
issue and the declaration and the act must be matlee same person.

110



PUL 445 MODULE 4

UNIT 3 COMPLAINT
Unit structure

3.1 Introduction
3.2 Intended Learning Outcomes
3.3  Complaint Contents
3.3.1 Complaint
3.3.2 Complaint in Sexual Offences
3.3.3 Criteria for Admissibility
3.4 Summary
3.5 References/Further Readings/Web Resources
3.6  Possible Answers to Self-Assessment Exercises

3.1 Introduction

It is a general rule that hearsay is no evident¢enly because what the
other person said is not on oath but also userathat other party
who is to be affected by it has had nooopmity of cross examining
him or her. But in certain circumstances, evideota recent or fresh
complaint may be admissible upon the time of amcintent for rape or

other related sexual offences. In this unit, ydallslearn of the

admissibility criteria of compliant.

3.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. discuss the term “complaint”.
. examine and illustrate the criteria for admissipibf evidence of
complaint.

3.3 Complaint

The rule as to fresh complaint has been held tdyaipptrial of an
indictment for rape, indecent assault on a boy usdéeen years of age,
indecent assault on girl under thirteen, sexui@rcourse with females
between 13 and 16 among others. But it is notllisuch cases that
evidence of complaint is admissible. The cousreises considerable
discretion. It is important therefore to examinew the court has
exercised this judicial discretion in practice.

3.3.1 Complaint

Ramatu was seen running out of a house, crying r&mto her mother,
Jumai screaming: “See what Jelili did to me” andvedd her mother
smells of semen all over her private part. Hamigharged with the
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offence of having unlawful carnal knowledge of Ramaa woman
without her consent by force, or threat or intintidia.

In this case, Ramatu is the victim; who is cabléthe prosecution of the
accused or defendant; Jumai is a stranger, orchphrty.

At the trial, the prosecution seeks to call asta&gs, Jumai (a stranger)
to testify as to what the prosecutrix (Ramatu) saidlid to her. What
Ramatu said to Jumai was a “complaint” — see wizatisidid to me......"
So a complaint is a statement made by a partystcaager in the absence
of the other party. How relevant is this item oidence? Is it admissible?
Is a complaint receivable in evidence?

What Jumai is being asked to narrate istwRamatu told her. Is
this not a hearsay evidence?

Testimony by a witness who relates not what hénerksiows personally
but what others have seen... that a witness is not allowed to repeat in
court any statement (Oral or written) made by &adtipiarty who is not
called as a witness for the purpose of provingtind of the facts stated.

Thus, if the purpose of the hearsay is to demotestie truth of the facts
in issue, it is irrelevant and inadmissible. Tisab say if the purpose of
Jumai’s narration is to show the Harrris in fagded Ramatu, it is hearsay
irrelevant, and inadmissible.

Remember Ramatu’s complaint is not also sufficemitemporaneous
with the fact in issue. Therefore it is no res geat

But if the purpose of Jumai testimony is to proattsuch a complaint

was laid, statement was in fact made, it ceashs teearsay. Itis then an
original and a direct evidence and as such is ailoies

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This
should not take you more than 6 minutes.

1. What are is a complaint?
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3.3.2 Complaint in Sexual Offences.

In the early times, there was the requirement llefdre a person could
be convicted of rape, there must be evidence higaptosecutrix raised a
“hue and cry”. In modern times what is requiredasonger hue and cry
but evidence of a complaint. This applies in cadesexual assault, e.g.
Rape, indecent assault and similar offences on lémmand, indecent
assault on and indecency with young males.

Since the close of the 9Century, the Court began to emphasize
that the words of the complaint are not to beepted as evidence of
the facts stated. The purpose of admitting thepdaimt is merely to
prove “consistency of the conduct of the prosecutidth the story told

by her in the witness box, and as being incondistéh her consent to
that of which she complains.

In an old case oR v Lillyman(1896) the court had the opportunity to
consider earlier authorities on complaint in eapnd other kindred
offences against women and children (includntecent assault and
sexual intercourse with girls under thirteen andveen thirteen and
sixteen). It then came to this conclusion that fiéct that a complaint
was made by the prosecutrix shortly after the allegccurrence and the
particular of such complaints may so far as thdgteeto the charge
against the prisoner be given in evidence by tlesguution. According
to the court such evidence of complaints is notence of the facts
complained of but evidence of the consistency ef ¢onduct of the
prosecution with the story told by her in the wigadox and as negative
consent on her part. The admissibility dependaigver, on proof of the
facts by sworn or other legalized testimony.

3.3.3 Criteria for Admissibility of Recent Complaint. To be admissible
in evidence, the complaint must:

1. Be made at the earliest reasonable opportunity #feeassault is
committed. It may not necessarily be made atwvéey first
opportunity. It may be made as soon as the duidd speak to
its mother. IR v Cumming§1948), a land Army girl was raped.
She returned to the camp in which he lived witheotgirl. She
made no complaint to the Warden or to other girls.

The next morning, she went two miles to visit &beo woman whom
she knew and made her complaint to that womand:Hemplaint was
made at the first reasonable opportunity. W heetlthe complaint was
made on the first opportunity which reasonably mffeself after that
offence is a matter for the court to decide. Camplis inadmissible if it
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was made after a considerable time has elapsectéetthe offence and
the complaint.

2. Have been made spontaneously and not inomsspto
leading, intimidating or suggestive questiongiBas: who beat
you? Why are you crying? Or what's the mattét? Osborne
(1905) was a case of indecent assault on a girRPofears of age.
The questions put to the victim merely sought #eesons for her
sudden decision to go home and did not in any waynpt the
victim to say that she had been assaulted. Thet end that
evidence of fresh complaint is admissible “wheth@n-consent is
legally necessary part of the issue or whetheherother hand, it
is what may be called a collateral issue of facttonsequence of
story told by the complainant in the witness bod #ire complaint
is not admissible merely as negativing consent dmitbeing
consistent with sworn evidence of the complainant.

3.3.4 Scope of Application of the Rule of Complaint

In R.v Camelleri(1922), a boy had complained to his parents of an
indecent assault made on him. The evidence byparents of the
complaint was allowed at the criminal trial. TReles of complaint are
available irrespective of gender.

3.3.2 The Rules of complaints probably also applyot

- Complaints of cruelty in the matrimonial causes terat See
Fromhold v Fromhold (1952)

- Charges of violence: See Jones v S.E. & Chathar(L®i8) per
Bankes, LJ.

- Charges of indecent assault upon a boy under 16 péage.

- Charges of bagger, with a youth of 19.

The court has refused as inadmissible the folloveimmplaints

Complaint made on a Tuesday following, the offelmaeing been
committed on Monday

Complaint on the day of occurrence as to somethiteged to
have been done by the Prisoner three weeks earlier.
Complaint made after a day had elapsed betweeasteult and
the complaint of the girls mother.

Complaint by prosecutrix who has given no evideaoe the
complaint not being part if res gestae, is confionaonly
Complaint by a five year old prosecutrix, narrateg her
grandmother was admitted by trial judge and jettsb by the
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appellate court in circumstances where the cliexd placed in the
witness but by the prosecution but was unableue gvidence.

- Compliant by the prosecutrix, not her owntiative but in
answers to questions of a leading and inducmigtimidating
chancily.

It is important that you note that evidence of ctam is admissible
where:

- The prosecutrix does not go into the witness bogiwe evidence
- The consent of the victim is not in issue.
- Complaint and Corroboration

In all sexual matters, the court must require:

a. Corroboration, or
b. Warn itself of the danger of convicting without cavoration

Whether the victims are children and their evideiscensworn, the law
requires corroboration.

In this regards, evidence of complaint is not to tegarded as
corroboration. The corroboration must come from iadependence
source. It is for the judge to decide whether ot @o evidence of a
complaint is admissible: it is admissible:

to prove the conduct of the prosecutrix at imetwas constituent
with the story which has been told by her in thenass box.

to negative consent to that of which she complai

to prove that the story is not a recent invemtio

The purpose of admissibility of evidence of fregmplaint is not to
prove:

the facts asserted in it
corroboration of the facts.

It is probable that the court may admit evidencdoashe fact of the
complaint and of the subsequent conduct of theesgnThus, the fact of
a complaint and the conduct of the addressee sirmgthe suspect to be
arrested and charged may be admissible to enableatlrt to infer the
terms of the complaint. Sd& v Wall Work(1928) ContraR. v White
head(1928)

Generally, however, the court admits the actuahseof the statements
in issue. This is to enable the court determihetiver or not it is in the
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nature of a complaint. The complaint of a prosg&cunade not on her
own initiative, but in answer to questiorss generally inadmissible,
the mere fact that the statement is made in angwguestion, is not in
itself sufficient to make it admissible as a conla

As Archbold explains, the decision in each caseiiBin the discretion
of the judge; guided by

- Relationship between the questions and
- The complainant (Prosecutrix)
- Other circumstances

3.4  Summary

Complaint is a statement made by the Prosecutria stranger in the
absence of the accused. You learnt about the cgtamoes when such
evidence is admissible or inadmissible. You atsried a number of
illustrations extracted form decided cases ovelytdas and the purpose
of its admissibility. Even when all the conditiofteg admissibility of
evidence of complaint are met; the judge in eserg his judicial
discretion, may still declare it inadmissibilfe it its prejudicial effect
outweighs its probative value.

3.5 References/Further Readings/Web Resources
C.C. Nweze: Contentious issues & Responses in @Ggrueary Evidence
Law in Nigeria. [Institute for Development Studiéiversity of

Enugu] 2003.

G. Eche Adah: The Nigerian Law of Evidence [Maltbetress Limited:
Lagos] 2000.

The Evidence Act, 2011.
The Black’s Law Dictionary, 5 Edition.

Babalola, A. (2001): Law & Practice of EvidenceNigeria, Sibon Books
Ltd., Ibadan.
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3.6 Possible Answers to Self-Assessment Exercises

A complaint is a statement made by a party toanger in the absence
of the other party.
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MODULE 5
UNIT 1 PRESUMPTIONS
Unit structure

1.1  Introduction
1.2 Intended Learning Outcomes
1.3 Presumptions
1.3.1 Definition
1.3.2 Classes of Presumption
1.3.3 Types of Presumption
1.4  Summary
1.5 References/Further Readings/Web Resources
1.6  Possible Answers to Self-Assessment Exercises

1.1 Introduction

The gist of Law of Evidence is relevance, weighd admissibility or the
proof and establishment of facts or disproof. étfa not proved if it is
neither proved nor disproved. A fact is proved wiagter considering
the matters before it, the court either believes ixist or considers its
existence so probable that a prudent man oughieirtircumstances of
the particular case, to act upon the suppositiahittdoes not exist. To
this end, a person, who desires a court to givgmeht as to any legal
rights or liability dependent in the existence a€tk, which he asserts,
must prove that the facts exist (section 131 Ewidehct,2011, Elemor

v. Gorriolende (1968). Thus it lies not on the party who deniessdn him
who asserts (affirmatively or negatively) to prdkie facts alleged. The
law also provides exceptions to this rule that e asserts must prove
and would require no evidence of certain factsth®a the law permits
an inference or deduction, having regard to thesrof law and practice
of courts. Such inferences or deductions are pmpsan — a kind of
invocation of the rule of law, which compels a jedg reach a particular
conclusion in the absence of evidence to the contrdn essence, a
presumption is a substitute for evidence, or ong wfaestablishing a
matter other than by evidence. In this unit, yballslearn how law has
defined ‘presumption’, its forms, applications aftects.

1.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. explain what is meant by “Presumption”
. explain the classes and forms of Presumption
. distinguish between Presumption of Law and of Facts
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. gain awareness of requisite conditions for the iappbn of
Presumptions
. present arguments in favour or against “Presumption

1.3 Presumptions
1.3.1 Definition

The Evidence Act, 2011 does not define the ternresimption”. The
Act merely states:

Section 145

(i) Whenever it is provided by this Act that the Caudy presume a
fact, it may either regard such fact as proveteasiand until it is
disproved or may call for proof of it.

(ii) Whenever it is directed by the Act that the Cohdlspresume a
fact, it shall regard such fact as proved unlasd antil it is
disproved.

(i)  When one fact is declared by this Act to be conetuproof of
another, the court shall, on proof of the one,femgard the other
as proved, and shall not allow evidence to bergieethe purpose
of disproving it.

1.3.1.1 Admission and Presumptions

Presumptions, like admissions, are inferences asydacts in issue or
relevant facts, and require no prove or evidendbecaontrary. But the
court, in its discretion, may require facts (thowgimitted) to be proved
otherwise than by admission. Once the requisttedudfilled, the court

must draw the necessary presumptions. See se2eP8, Evidence Act,
2011.

1.3.1.2 Judicial Notice and Presumptions

What is Judicially Noticed is presumed and like spraptions are

exceptions to the rule that who asserts must prdfvthe court is called

upon to take judicial notice of any fact in conisdichction from

presumptions, it may refuse to do so in certaiourirstances.

Presumption then may be defined as:

(@) Assumption that a fact exists, based on the knowmproven
existence of some other fact or group of facts
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(b)  Aninference as to the existence of one fact froenexistence of
some other fact founded upon a previous expegieictheir
connection.

A presumption implies that some facts are to beriadnd deemed to be
so taken without proof unless the court insists pmoof. Most
presumptions are rules of evidence which call &tain result in a given
case unless the adversely affected party rebutshtother evidence. In
some cases, a presumption merely shifts the buafeproducing
evidence or persuasion to the opposite party, wdrothen attempt to
overcome the presumption.

1.3.2 Classes
Legal writers and jurists have classified Presuamin different ways:
1. Traditionally, the classes of presumptions are:

(a) Presumption of Law
(b) Presumption of Facts

2. According to some Legal Literature, presumptioray be
classified into:

- rebuttable Presumptions

- irrebutable Presumptions

- presumption of law

- presumption of fact

3. Glanville William, classified presumption into
- Persuasive presumption
- evidential presumption

4. Denning suggested a classification into:
- Conclusive presumption
- Compelling presumption
- Provisional presumption

Self-Assessment Exercise 9

Attempt these exercises to measure what you haratlso far. Thig
should not take you more than 6 minutes.

What are the traditional classification of presuiomp?
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1.3.3 Types of Presumptions

A number of presumptions which apply in both Criadiand Civil
proceedings can be founded scattered in the Evedéwt, and other
statutes. Let us look at some of them.

3.4.1 Irrebuttable Presumptions Presumptio Juris et dejure)

This type of presumption is conclusive and incovertible and does not
admit of evidence in disproof.

Examples are:

- That a child under the age of seven yearns @li incapax, cannot
have a guilty mind and therefore incapable of cattimy a
criminal offence. He lacks criminal responsilili{Criminal
Code, section 30 and Penal Code, section 50).

- That a boy who is under the age of twelve yeaiadapable of
committing rape or other offences involving carkiabwledge as
a principal offender. Criminal Code section 30.

- That if a marriage is celebrated with license anrisapublished,
the parties is presumed to have been residenth®requisite
period.

- That all men and women know the law

- Where an agent receives a bribe, it is presumed tha

(@)  The agent was influenced by the payment to thendemt of his
principal, and;

(b)  The principal has suffered damage at least to theuat of the
bribe. Lord Denning thought that it is a misuselasfiguage to
describe these types of prescriptions as con@usie described

them as:

1. Procedural equivalents of substantive rules, whichy have
independent validity.

2. Merely meaning that “on the proof of certain fa¢kee court must

draw a particular inference, whether true or nat & cannot be
rebutted: (61 LQR81: Industrial and General Mortgage Co Ltd
V Lewis (1949).

3.4.2 Rebuttable Presumption®resumptio Juris)

This type of presumption must be drawn once theis#@ premises are
established. Examples are:
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That a child who is seven but under twelve yeassrmamens rea
see the Constitution 1999

That a person who has not been heard of for seeansyby
someone who might be expected to hear of him suoned dead.
There is no presumption as to the time of deatbti@e164.
Every person charged with a criminal offence, wheth criminal
or civil proceedings, shall be presumed to be ienbantil he/she
is proved guilty. The Constitution, 1999.

Every person is presumed to be of sound mind ahdve been of
sound mind at any time which comes in question theicontrary
is proved. Criminal code S. 27.

That a spouse is dead, if upon a petition by therospouse, that
spouse has been continuously absent from the queditifor a
period of seven years or more and within that tithe,petitioner
has had no reason to believe his or her spouse adie.

That for all purposes affecting the title to prdgewhere persons
who are successively entitled to inherit propedie in
circumstances in which it is impossible to deteemiwho died
first, they are presumed to have died in orderesficrity. The
junior is presumed to have survived the older wless proved
that the elder survived the junior.

That he is a legitimate son of a man, if he is bdaning the
continuance of a valid marriage between his mogéimer the man
within 280 days after its dissolution, the moth@&maining
unmarried. Section 165.

That everyone intends the natural consequenceis of fmer own
acts or omissions.

That a bill of exchange was accepted for valuethatithe holder
is a holder in due course.

See Section153 as to presumption as to messagarte by a
telegram

Glanville Williams has identified two classes olbuétable presumptions:

(a)

Persuasive presumptions:

These presumptions confer a legal burden on thg fyging to avoid the
presumption.
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(b) Evidential Presumption:

This class of rebuttable presumption obliges ayp@&rtadduce g@rima
facie evidence. Lord Denning is of the opinion that preptions are
either “Compelling” or “Provisional”

3.4.3 Compelling Presumptions

These presumptions arise where a party proves femts which the
Court MUST in law draw an inference in his favoumjess the other side
proves the contrary or proves other facts, whieh ldw recognizes as

sufficient to rebut the presumptions (61, LQR 38Q)requires a strict
proof to defeat a compelling presumption.

3.4.4 Provisional Presumptions

These are exceptions to Compelling Presumptionanipies are:

. Presumption of innocence
. Presumption of sanity
. Presumption of death after seven years

Provisional presumptions are merely guides to tlerCin deciding
whether to infer the fact in issue or not. Relévants or circumstances
are often said to raise a presumption or magdraa facie case and so
they do in the sense that from these the factsieignay be inferred but
not in the sense that_ it must be inferred unlesctntrary is proved. A
suspicion suffices to counterbalance a provisipnesumption.

3.6 Further Presumptions

3.6.1 Judicial Presumption of certain facts

The Evidence Act, Section 167 provides that: t@onay presume the
existence of any fact which it deems likely to h&eppened, regard
shall be had to the common course of natural evbntean conduct
and public and private business, in their relatigm$o the facts of the
particular case, and in particular the court maspme that:

(a) a man who is in possession of stolen goods soen @i theft is
either the thief or has received the goods, kngwhem to be
stolen, unless he can account for his possession:

(b)  athing or state of things, which has been showretm existence
within a period shorter than within which subimgs or state of
things usually ceases to exist, is still in tstse;
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(c) the common course of business has been followgghiticular
cases;

(d)  evidence which could be, and is not produced watifatoduced,
be unfavorable to the person who withholdsrid;a

(e) when a document creating an obligation is in thedsaof the
obligor, the obligation has been discharged.

Section 167 (a) is often referred to as evidencgoiénter.

Section 167 (b) is evidence of continuance. Tlkatoi say things,
circumstances or positions, once proved to hav@exkiat a certain date,
continue to exist in such a state or conditionsfoeasonable time.

3.6.2 Presumption of Continuance

This presumption of continuance applies to partriprsanity, marriages
and life.

A thing or state of things which has been showbetan existence within
a period shorter than that within which such thigsstate of things
usually cease to exist, is still in existence. t®acl67 (b)

The evidence which could be and is not producedadyaiuproduced be
unfavorable to the person, who withholds it. Secti67 (d)

When a document creating an obligation is in thedsaf the obligation,
the obligation has been discharged. Evidence2ttion 167 (e).

3.6.3. All things are presumed against a wrong doe The maxim
is: Omnia praesumuntur contra spoliatoren. Example:

An employer, who fails to follow the usual safetyegautions in his or
her trade, is presumed to be negligent.

If a person wrongfully takes a thing and detainsritconverts it, it is
presumed to have been the best of its kind.

If Bola, to whom a legacy has been left by Willstteys a subsequent
Will, it is presumed that the later Will had revakie legacy.

A ship that is lost within a short time of sailing presumed to be
unseaworthy.

If a deed or Will is produced from a proper custaahyl is 20 years old.
It is presumed to have been properly executede &etions 145-168.
Evidence Act, 2011.
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3.6.4. Presumption of Negligence under the doctrinef (Resipsa
loquitur: the thing speaks for itself);

Where a thing is under the management of the dafera his servants
and an accident occurs, which is such that in tltenary course of
events, it would not have happened if those who thadmanagement
used proper care, it affords reasonable evidentehe absence of
explanation by the defendant, that the acciderseafiom want of care.

In other words, if Ado suffers damage in conseqaeoicone or more
things, which were under the exclusive controlhe tlefendant, or his
servant, the presumption of negligence may bereder

3.6.5 Equitable presumption or presumption in Equiy.

. Where there is a fiduciary relationship, undueuefice is to be
presumed against the party in the fiduciary positn matters of
contract and conveyance of property

. That if Kalu purchases property, but has it condeiy¢o Jenifer’s
name, Jenifer is a trustee for Kalu.

3.6.6: Presumption of Regularity:
The presumptions which gives validity to acts aeolired. Examples:

(i) when any judicial or official act is shown, to haween done in a
manner substantially regular, it is presumed fibiahal requisites
for its validity were complied with.

(i)  when it is shown that a person acted in a puldigacity, it is
presumed that he had been duly appointed and nidle@ so to
act.

(i)  when a person in possession of any property isshowe entitled
to the beneficial ownership of it, there is a praption that every
instrument has been executed which was the gzl of his
trustees to execute in order to protect his title.

(iv) ~ when a minute is purported to be signed by therofan of a
company incorporated under the companies and dANkatters
Act and purporting to be a record of proceedirga aneeting of
the company or of its directors, it is presumetiluhe contrary
is shown, that such meeting was duly held and eoed and that
all proceedings at the meeting have been duly darati that all
appointments of directors, managers and liquidadi@ valid.

The presumption of regularity is also describes@sia praesumuntur
rite esse acta (all things are presumed to have theee rightly).
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3.6.7 Further illustrations:

Suppose it is sought to prove that a person hasdgeointed to the office
of the Study Centre Director, it suffices to prdtiat Professor YZ has
acted in that capacity.

The presumption applies only to appointments tolipubfices. In
respect of private office appointments, there nhesta strict proof of
which may demand the production of the instrumengmpointment
coupled with the production of an official to verit.

A marriage which has been celebrated in a placgooship is deemed to
have been celebrated in a place duly authorizeth&irpurpose.

A deed or Will is presumed to be properly examiii@ds produced from
proper custody and it is 20 years old. Sgbonifo v. Aiwerevba (1988).
The Court may also presume the genuineness ofettialr of such a
document where a deed contains an alteration |t&e@ton is presumed
to have been made before execution. If the aiteras in a Will, the
alteration is deemed to have occurred after sigeatuConversely
statements of testator as to alteration must beerbatbre, but not after
execution to be admissible.

A document required by statute to be served by igsostesumed to be
duly received upon proof that:

. The envelope was properly addressed
. The envelope bore adequate stamping
. The document was duly posted
. The document was not returned

In Albion Court Ltd. v. Rao Investment & Duo Ltd. & ors(1992), the CA.
(Lagos Division) held that the Court of law muségume the regularity
of a judgment or ruling until it is set aside orpagl.

Statements by judges, magistrates or judicial effiare to be accepted
as a correct account of what took place in cQueen v. Thomas ljoma
(1960)

3.6.8 Omnia praesumuntur Contra Spoliatoren (all hings are
presumed against a wrongdoer)

A chimney-sweep’s boy found a ring with a Jewel; lkbnded it to a

goldsmith’s assistant to value. The latter refusetketurn the jewel on
demand and was held liable for tort of conversibie. could not produce
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the jewel and was made to pay the value of the $tese of the same
kind. SeeArmory v. Delamirie (1722).

Thus a person, who wrongfully takes a thing andidstor converts it, is
presumed to have taken the best of the kind.

D, by will, leaves a legacy for P who is found tavh destroyed a
subsequent Will, it is presumed that the latter feaked the legacy.

3.8 Presumptions as to genuineness
The Evidence Act empowers the court to presumgéneiineness of:

. Official Gazette of Nigeria, any state, or of auntry other than
Nigeria Evidence Act, 2011, Section 148.

. Newspapers, Journal or copy of resolutions of thetiddal
Assembly printed by the Government Print@¥ational Electoral
Commission & 3orsv. Sunday Ogonda Woidi (1989).

. the Rental of a document, properly executed andgsting to be
20 years oldJohnson v. Lawanson (1971)

. A copy of every document purporting to be a cexdife duly
certified by any authorized officer Section 146sidence Act
2011.

. Document produced as record of evidence in a jadicoceeding
or before any officer authorized to take such ena®, surrender
or confession and purporting to be duly signed abyudge.
Magistrate or any such officer. Evidence Act &eci47.

. Seal, stamp, or signature authenticating any dontiasmissible
in other countries without proof of seal or sigmat Evidence Act
2011, Section 149.

3.9  You may have to read up other presumptions, maely;

Presumptions as to powers of attorney Evidence2Bitf, Section 150
Presumptions as to Public maps and charts, Sethibn

Presumptions as to Books Section 152

Presumptions as to handwriting etc in documentge20s old, Section
155

Presumptions as to proper custody, Section 156

Presumptions as to date of documents, Section 157

Presumptions as to stamp of a document, Section 158
Presumptions as to Sealing and delivery, Secti@én 15

Presumptions as to alternative Section 160

Presumptions as to age of parties to a conveyanestoument Section
161
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Presumptions as to statements in document 20 gé&hrSection 162
Presumptions as to deeds of corporation, Secti@n 16

Presumptions of death from seven years absencethedfacts- Section
164 Presumptions as to legitimacy and marriagessexii65 and 166

3.10 Few more critical presumptions need to be emphkized.

1. Presumptions as to telegraphic and electrongsages:
Section 153 provides:

(1)  The Court may presume that a message forwardeddrom
telegraphic office to the person to whom such ngsgarports to

be addressed corresponds with a message deliveved f
transmission at the office from which the messagparts to be
sent; but the court shall not make any presumg@sto the person
by whom such message was delivered for transmission

(2) The Court may presume that an electronic message
forwarded by the originator through an electronigilnserver to

the addressee to whom the message purports to dresadd
corresponds with the message as fed into his canpiot
transmission; but the Court shall not make anyprggions as to

the person to whom such messages was went.

3.10.2 Presumptions as to execution of documemist produced.
Section 154 adds;

“The Court shall presume that any document cdéednd not produced
after notice to produce given under section 91, aitested, and executed
in the manner required by law’.

3.10.3 Presumption as to existence of certaincts Section 167

The Courtmay  presume the existence of actg fahich is deems
likely to have happened, regard shall be ddde the common
course of natural events, human conduct, and public and
private business, in their relationship to the facts of the particular
case, and in particular the court may presuntet: t

(a) a man who is in possession of stolen goods soen e theft is
either the thief or has received the goods, kngwirem to be
stolen unless he can account for his possession.

(b)  athing or state of things which has been showretm existence
within a remarkable shorter than that within wheelth things or
states of things usually cease to exist, isisti#xistence.
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(c) the common course of business has been followaghiticular
cases.

(d)  evidence which could be and is not produced watijatoduced,
be unfavourable to the person who withholdaid

(e) when a document creating an obligation is in thedsaof the
obligor, the obligation has been discharged.

1.4 Summary

In the law of Evidence, he who asserts must prBué¢ the Evidence Act
provides a number of exceptions to this principlesmitting inference or
deductions and empowering the court to reach péaticonclusions in
the absence of evidence to the contrary.

An example of such exceptions is a “presumptidn’this unit, you have
defined the term Presumptions, and learnt aboulasses and forms, and
distinguished the presumption of law from presuomptf facts. As you
have seen, Lord Denning proffered a reclassificatio compelling and
provisional presumptions. You have learned exampiellustrations of
presumptions that are conclusiypraesumptiones juris et de jure),
rebuttablgpraesumptiones juris) and of facts(praesumptiones hominis).
Where the presumptions conflict, they neutralizeheather. Examples
are presumptions that:

. A child born within a reasonable time of the dissioin of his
mother’s marriage by the death of her husbantiaslégitimate
child of such a union.

. A child born during the subsistence of a marriagene legitimate
child of the parties.

Look at the above presumptions critically and afieto visualize the
conflict. Attempt also to give more illustrationkthe conflict.

1.5 References/Further Readings/Web Resources
Aguda T, (2007). The Law of Evidence, Spectrum L%esvies, Ibadan.

Afe, B (2001). Law and Practice of Evidence in Niggelntec Printers,
Ibadan .

Nwadialo F. (1999). Modern Nigerian Law of Evidentmiversity of
Lagos Press, Lagos.

FGN: Evidence Act, 2011.
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1.6 Possible Answers to Self-Assessment Exercises
SAE
Presumption of law

Presumption of fact
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UNIT 2 JUDICIAL NOTICE

Unit structure

2.1  Introduction
2.2 Intended Learning Outcomes
2.3 Judicial Notice
2.3.1 Definition of Term
2.3.2  What the Court may Judicially Notice
2.3.3 lllustration through cases
2.3.4 Facts which the Judge may not judiciallyi¢éo
2.4  Summary
2.5 References/Further Readings/Web Resources
2.6 Possible Answers to Self-Assessment Exercises

2.1 Introduction

Judicial notice requires that the court shouldugin its own knowledge
or upon a notorious fact. It is an acceptance eftthth of a fact by the
court without proof. For this reason judicial netis being regarded as
another expression for a conclusive factspoma facie fact. This
however has been contested, as you will see inuthis

2.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. define or explain the term judicial notice

. identify what the court would judicially notice

. identify what the court has declined to take jualiciotice of
. critique the principles of judicial notice.

2.3 Judicial Notice

2.3.1 Definition of Term

Judicial notice is an acceptance by court of théhtof a fact without
proof on the ground that it is within the court'wmo knowledge or not
being out of professional knowledge of the judgadelf.

The power of the court to take judicial notice mbg obligatory,
discretional, conclusive or prima facie.

Judicial notice is obligatory where:
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(a)  Statute directs that a particular matter be jutliciaoticed. An
example is the signature of judges of superiortsoon official
documents.

(b)  The matters are what have been judicially noticedwell-
established practice or judicial precedent.

Judicial notice is discretionary on matters, whiea judge may notice,
usually on the invitation of a counsel.

It is absolute or conclusive when no evidence butel is admissible.
Conversely it igrima facie, where it is rebuttable.

Self-Assessment Exercise

155

Attempt these exercises to measure what you hawetlso far. This shoulg
not take you more than 6 minutes.

What is Judicial Notice?

2.3.2 What the court takes judicial notice of

The facts which are judicially noticed need nopbeved. The Evidence
Act expressly provides that “no fact of which tleud must take judicial
notice need be proved” (section 122, Evidence Adt1.

The facts of which the court must take judicialio®tare enumerated in
section 122 of the Evidence Act. (Refer to the Adthese may be
subsumed as follows:

(1) Matters of Public law and government:

Existence and content of all public Acts of theibiadl Assembly and
Laws of the State Assemblies, unless the contsaexpressly provided.

. Proclamations, orders in council and regulationsuesl by
Government departments and printed by the gowvent printing
press;

. Maritime Law of Nations

. Public matters affecting the government of Nigetg Succession

and demise of the President; Date and place tihgst of the
National Assembly; existence and titles of recegdi foreign
sovereign, the Principal Officers of state and tmeads of
departments, past or present.

. Wars in which the country is or has been involved.
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1. The existence, extent and geographical positioNigéria areas
of Jurisdiction and of the territorial and admiragitve division of
Nigeria into states, local governments, towns letit.not whether
a particular town is within a named local governtmarstate.

2. The law and custom of the National or States Hoos@ssembly
and courts; the existence and extent of the pgeilef the each of
the Houses of Assembly and the order and course¢hef
proceedings.

3. Well known (notorious) Facts. The ordinary eventsature or
business (e.g. tides, movement of planets); pesiodestation,
Public currency and coins.

4, Meaning of common words and phrases, standard ighigeand
measure .Does anyone need to be told that Lageststare
crowded and dangerous, those Cats are domesti@aBsnanthat
boys are naturally reckless and that the tigeraisgerous? Of
course not. They are within the purview of commoowledge
and are judicially noticed.

5. Some documents are judicially noticed if they purpmbe printed
by the Federal Government Printing Press. Exangries
Private Act of the National or State Assembljic@l gazette of
the federation and of the states. o Proclamat@amd;order in
council.

6. Other matters that may be judicially noticedlude:

0 Official seals and signatures of superior Courtgithcial
or official documents,
0 The signatures of ambassadors and consults toavwiffid

sworn before them. o The seals of the Federal Riepof
Nigeria, Medical register, Law List, the Army dtj the
Clerical List.

o The seal of the patent office and of the Nigeridano
public.

2.3.3 lllustration through cases

Look at some cases illustrating facts which juddrese judicially
noticed:Bakare v Ishola (1959).

During an altercation which preceded a fight, tleéeddant called the
Plaintiff “Ole, Elewon, you are a thief, ex-convict; you have just come
out of prison”. Held. It is a matter of common kredge of which this
court takes judicial notice that people commonlyssbeach other as a
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prelude to a fight and call each oth@e! Elewon (thief, ex-convict)
which abuse no one takes seriously as they areswairdnger, and are
nothing but vulgar abuse”.

France | zedonwen V IGP

The accused, a police Officer was being accuseatcépting a reward
beyond his proper pay and emolument. (Section @8i@al Code). The
court held that a judicial notice could be taketheffact that the accused,
a police officer, would receive proper pay and amwnt under the
Police Act.

Rotimi Williams v. West African Pilot (1961)
In an action for libel, contained in a newspapkg tourt would take
judicial notice that the newspaper is a nationdiydend that it exercises

immense influence on its readers.

2.3.3.1 Examples of notorious facts of which court may take
judicial notice:

It is a notorious fact which the judge may judilyialotice that:

. A postcard is an unclosed document, which can & by anyone
in the course of post.

. Two weeks is too small a period for human gestation

. Goats, dogs, cats, camels are domestic animals,

. Young boys are naturally playful} A particular day was Sunday.

. Lagos — Ore or Abuja — Kaduna roads are Federdiwags

(Federal Highways) Declaration Order, No 10l of 1971).

A custom may be adopted if it can be judiciallyioed. It is judicially
noticed if it has been acted upon by a court ofesop or coordinate
jurisdiction in the same area to an extent, whigstifies the court in
assuming that the person or class of persons aueatén that area, look
upon the same as binding. See Sections 16 andtb@ &vidence Act.

2.3.4 Facts of Which the Judge May Not JudiciallyNotice
The judge may take judicial notice of a custont isiof such notoriety

and has been so frequently followed by the couut iBmay refuse to
take judicial notice of a solitary instance of dyplication of a custom.
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Other examples where the judge has refused tgudksal notice are:

1) Internal arrangements of a government departmentofr
government departments or of government corpargafidutete v
NRC 1961)

2) The fact that the general Hospital is a public el@yril Arch V
Cop (1959).

3) When certain elements go to constitute an offetieey must be

strictly proved and the court cannot take judiciatice of such
facts or act on its own private knowledge.

Aguda has pointed out that Sec. 73 (1) of the EwdeAct 2004(now
section 122, Evidence Act 2011) is not a full cadale of what the judge
can judicially notice. He has argued that secti82y (now section 122)
allows the judge to take judicial notice of otharcts which are not
expressly listed.

2.4 Summary

In this unit, you learnt about judicial notice.idtthe acceptance of the
truth of a fact without proof because it is withihe court's own
knowledge. You learnt what the court will take jidi notice of, for
example, the courts in Nigeria take judicial notiufethe Acts of the
Federation, the Laws of the different states, #@egal or local customs
and judicial precedent. This is not exhaustiveli@aentary procedures
and matters of common knowledge e.g. meaning ofisydhe facts that
rain falls or that cats are domestic animals aheroexamples of facts
which courts may judicially notice. You also leawnitthe provision of
section 122 and you were invited to consider whrethenot the section
is all inclusive and exhaustive.

2.5 References/Further Readings/Web Resources
Evidence Act, 2011.
Babalola Afe (2001): A Law & Practice of Evidencae Nigeria, Intec

Printers Ltd. Ibadan Nwadialo, Fidelis (1999) Madéfigerian
Law of Evidence, University of Lagos Press.
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2.6 Possible Answers to Self-Assessment Exercises

Judicial notice is an acceptance by court of thentof a fact without
proof on the ground that it is within the courtisroknowledge
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UNIT 3 ADMISSION
Unit structure

3.1 Introduction
3.2 Intended Learning Outcomes
3.3 Admission

3.3.1 Admission and confession

3.3.2 Types of admissions

3.3.3 Who may make admissions

3.3.4 Admissions which the court may admit
3.4 Summary
3.5 References/Further Readings/Web Resources
3.6 Possible Answers to Self-Assessment Exercises

3.1 Introduction

Admissions belong to the category of facts, whichndt need proof.
They are also exceptions to hearsay rule. Admisaimahconfession are
both acknowledgement of facts in issue but theyatsynonymous with
each other. They are different. This unit is conedrwith admissions.
You shall learn about confession in the next uviganwhile you should
read Evidence Act, Section 20-27 about admissiod,section 28 — 32
about a confession.

3.2 Intended Learning Outcomes

By the end of this unit, you will be able to:

. Define admission.

. ldentify when admissions may be admissible in avige
. Gain an awareness of judicial attitude towards adions.
. Critique the rule of evidence concerning admission.
ADMISSION

What is admission?

An admission is a statement oral or documentaryiclwluggests any
inference as to any fact in issue or relevant faet] which is made by
any of the persons and in any of the circumstarfmed in the

Evidence Act.
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. Forms of Admission
Admissions may take any of the following forms:

Formal admission

Informal Admission

Admission made in a representative capacity
Admission made “without prejudice”

PwWwhpE

3.3.2.1 Formal Admission

This is an acknowledgement of facts in issue mada party in a civil
proceeding. They may be contained in a party’sgifea Any party may,
by leave of the court, call upon any other partyniyice filed in court
and duly served under an order of the court to admy document or
fact. A party may, on his or her own, file notitat he or she admits the
truth of the whole or any part of the case stateceferred to in the writ
of summons, statement of claim or of defence oer#tatement of any
other party. It is also open for a party or hidier counsel to admit facts
at the trial. Any fact admitted in this way maythk&en as established.

Formal admission may be made as follows:

- by the pleadings

- by answers to a notice to admit facts

- by counsel or solicitor in the course of an action

- in answer to interrogatories

- by agreement made before or at the trial by théigsaor their
agents.

3.3.2.2 Informal Admission
Read Section 20. Evidence Act

An informal admission is a written admission maddobe or at the
proceedings, and admissible at subsequent crimpnoakedings relating
to the same matter. Informal admissions are adbissaigainst the party
in all cases where relevant. They may also be ictphon the ground
that they are untrue or were made in error, ignoean levity.

As an exception to hearsay rule, an informal adonss relevant and
admissible provided it satisfies the specified ¢oms precedent. It is
for the court to decide the question having considi¢he circumstance,
under which it was made and what due weight idyféar be attached to
it.
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You may ask if an admission by Mrs. X can bind MeTanswer may
turn out to be whether or not there has been digethip of the type
enumerated in section 122 of the Evidence Act. Uikdeglish Law an
admission by a drunken person may be admissible thaigh he was
given the alcohol in the hope that he would makesaithimission. It is most
likely that a Nigeria court will follow this and adt in evidence an
admission made by a drunken man.

It appears then that an admission may be volum@iyvoluntary. Much

depends on the weight, the particular judge oasiba attached to it. The
court may in its discretion require the facts adeoditto be proved
otherwise than by such admission.

A statement made to oneself in soliloquy, if oveatd by a stranger, may
amount to an admission against the maker. Admissi@aquestion of
law not logic.

3.3.2.3 Admissions made in a representative capagit

When a party sues personally, an admission madehibby in a
representative capacity is evidence against hihegrbut not vice-versa.

3.3.2.4 Admission made without prejudice- section&

Admissions made “without prejudice” cannot be giwerevidence. This
exclusionary rule extends to:

- an answer to a letter where the original lettenarked “without
prejudice” but the letter is not so marked.

- A letter followed by a later one in explanation whaiginally the
letter is marked “without prejudice”

The rule is ousted in the following cases

- where both parties consent

- in criminal cases e.g. defamatory letter

- in proof of act of bankruptancy

- in proof of the terms of a compromise, which hasrbeffected.

3.3.3 Who may Make Admission- section 21
Admission may be made by any of the following:

- A party to a proceeding

- An agent or agents of the party

- A party suing in a representative capacity

- A party having proprietary or pecuniary interest
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- A predecessor in title or person from whom an egéers derived

- A person whose position must be proved as agaipattg to the
suit

- A party expressly referred to as a party to the@umentioned in
a Will, who has a particular knowledge of the &su

Self-Assessment Exercise

Attempt these exercises to measure what you havetlso far. This

should not take you more than 6 minutes.

What is Admission?

3.3.4 Admission, which the court may admit

An Admission constitutes a waiver of the ordinagyuisites of proof as
a party who makes an admission against him or liésggresumed to be
admitting the truth. Examples of the admissionsicttihe court may
admit are the following:

a. a party’s statements against him or herself if sstellements are
legally relevant. (A person’s admissions are natiadible for him
or her).

b. An admission by one person may be admissible imeze

against another e.g.admission made by one’s privigher
examples are:

i. Statements made by a trustee or agent within hirepoauthority,
against theestui que trust or principal.

i Partners are bound by each other’'s admissions gunge the
partnership business

i. A wife may make an admission against her husbdmsthei  is
his agent, agency being implied in the case ofimse of
necessaries.

i A Solicitor or counsel’s admission may bind thdiewcts unless
forbidden to so by the client.

ii. Admission by a real party in a litigation is adnifid¢s against a
nominal party conducting the case. So also are:

. Statement of interest in an insurance policy agaise in whose
name the policy is effected.
. Statement by a ship owner against the master wieelatter sues

to recover freight.
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. A statement made by a nominal party may also beirtogn
on the real party.
iv. Parties who have a joint interest (other than i) tbind each
other. Examples are:

. Admissions of joint tenants partners and co-cotdrac
provided — the interest is joint (not common) dhd
admission is made during the existence of joitdrest.

. An acknowledgement of a statute-barred debt madmby
debtor does not revive the debt against the pitoer
admission of co-  defendants against each other.

V. Predecessors in title’s admission against succgssbere the title
to property is in question
Vi a statement made in the presence of a parthigoor her agent)

whether by words or conduct, he or she can bendddo have
admitted its truth. vii A document in a party’sgsession, which
he or she has adopted or acted upon.

Let us take further illustrations

Akinbiyi V. Anike (1959) P sues to recover a sum of money alleged to
have been paid by him on behalf of D.D. countelaied for the return

of some of her goods wrongly detained by P. In supshe sought to
tender in evidence a list of her goods and valudidfhot object nor also
cross examined D as to the accuracy. Held failuerdss-examine as to
the accuracy of the list was an admission thatg worrect.

Oloko Vv Oloko (1961)

R cross petitioned for dissolution of marriage wirh on grounds of
adultery, R made allegation of adultery by P. tpoéice officer in her
presence and to her hearing but P did not denyd fédlure to deny is
insufficient proof of an admission of adultery.

BaseleV Stern (1877)

P. sued D for breach of promise of marriage anteddler sister who
deposed to the fact that she heard P say to D. ‘Rfmw, you always
promised to marry me, and now you don’t want topkgeur words” D
did not answer beyond giving her money to induaetbgo away. Held
silence amounted to an admission of promise toymarr

Wieldemann v Walpole (1981). It was held that D’s failure to reply to
letter from P. in which P stated that D had promhisemarry her did not
amount to a promise to marry. The court drew ardison between a
business letter and other correspondence. A faitureply to a business
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letter may tantamount to an admission in severdlarg it may be better
on many occasions not to send replies.

One may add that an accused person is not obl@sdyt anything and
silence cannot be an admission of the offence eldbog fact in issue.

The court will look at the facts of each case enito determine whether
a failure to reply to a letter would amount to amassion. Mariaty V
London Chatham and Dover Railway (1870) it was held that the
subordination of a witness to perjure in supporaalaim for damages
for injury in a railway accident was an admissibattP’s claims were
false. In collusion cases, admission of fault by @f the drivers is an
admission only against its maker, not the ownénefvehicle. You would
observe from these cases that conduct (eg.

Silence) has been held to be admissions in sones egsl non-admission
in others.

Admission by conduct does not appear to be expressgntioned in
section 122 of the Evidence Act, but courts learfawmour of active
conduct.

3.4  Summary

Admission may take the form of a statement, (orafl@acumentary), or
conduct. It may be formal or informal, made irepresentative capacity
or without prejudice. The kind of admissions whibk court may admit
and illustrated in the Evidence Act.

3.5 References/Further Readings/Web Resources

Aguda T, (2007). The Law of Evidence, Spectrum L3svies, Ibadan.

Afe, B (2001). Law and Practice of Evidence in Niggelntec Printers,
Ibadan

FGN: Evidence Act, 2011.
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3.6 Possible Answers to Self-Assessment Exercises

An admission is a statement oral or documentaryiclwluggests any
inference as to any fact in issue or relevant faet] which is made by
any of the persons and in any of the circumstamfmed in the

Evidence Act.
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